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Yazoo  &  M.  V.  R.  Co.  v.  Humphrey. 

{Supreme  Court  of  Mississippi y  Feb,  /,  1904.) 

[36  So.  Rep.  154.] 

Injury  to  Passenger— Suddan  Jolt— Contributory  Nagligance— Standing 
in  Aisle — Question  for  Jury.* 
In  an  action  against  a  railroad  company  for  injuries  to  a  passenger 
resulting  from  being  thrown  to  the  floor  by  a  violent  jolt  in  switching, 
eyidence  considered,  and  held  to  require  submission  to  the  jury  of  the 
issue  as  to  whether  plaintiff  was  guilty  of  contributory  negligence  in 
standing  or  walking  in  the  aisle  of  the  car. 

Same — Same — Same — Evidence — Mixed  Train. 

In  an  action  by  a  passenger  against  a  railroad  company  for  injuries 
caused  by  being  thrown  down  by  a  violent  jolt  in  switching  while  plain- 
tiff was  standing  or  walking  in  the  aisle*  evidence  that  plaintiff  had 
been  told  that  the  train  was  composes!  of  both  freight  and  passenger 
cars,  and  that  the  road  was  rough,  so  that  it  was  dangerous  to  walk  in 
the  aisle,  was  improperly  excluded. 

Same—Same — Same— Defenses — Application  of  Statute. 

Under  Rev.  Code  1892,  §  3548,  providing  that  contributory  negligence 
is  no  defense  to  an  action  against  a  railroad  company  for  injuries  caused 
by  a  kicking  switch  made  in  a  muaicipal  corporation,  contributory  neg- 
ligence is  still  a  defease  to  an  action  for  injuries  from  such  a  switch 
made  outside  a  municipal  corporation. 

Same — Gross  Negligence — Issues. 

The  declaration  in  an  action  against  a  railroad  company  for  injuries 
to  a  passenger  alleged  mere  negligence.  Defendant  gave  notice,  as 
required  by  Rev.  Code  1892,  §  686,  that  it  would  rely  on  contributory 
negligence  as  an  affirmative  defense;  and  plaintiff  gave  no  counter 
notice  of  matter  intended  to  be  proven  in  avoidance  of  the  special 
defense,  and  did  not  object  to  testimony  in  support  of  that  defense : 
heldy  that  no  issue  of  gross  negligence  was  presented. 

Same — Sudden  Jolt— Gross  Negligence— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passenger 
caused  by  a  jolt  in  switching,  evidence  considered,  and  held  not  to  show 
gross  negligence,  as  a  matter  of  law. 

Negligence— Prima  Facie  Evidence— Application  of  Statute. 

Rev.  Code  1892,  §  1808,  declaring  that,  in  all  actions  against  railroad 
companies  for  damages  to  persons  or  property,  proof  of  injury  inflicted 
by  the  running  of  locomotives  and  cars  shall  be  prima  facie  evidence  of 
want  of  reasonable  care,  does  not  apply  to  suit  for  injuries  to  passen- 
gers. 

Injury  to  Passenger— Sudden  Jolt— Coupling  Cars— Inference  of  Neg- 
lig^ence.f 

Injury  to  a  passenger  from  a  coupling  made  in  an  ordinary  manner 
does  not  justify  an  inference  of  negligence  on  the  part  of  the  railroad 
company. 

*See  foot-aote  appended  to  Krumm  v,  St.  Louis,  I.  M.  &  S.  Ry,  Co. 
(Ark.),  9R.  R.  R.  821,  32  Am.  Sl  Eng.  R.  Cas.,  N.  S..  821,  where  all  the 
precediog  authorities  in  this  series  are  collected  or  referred  to. 

fAs  to  the  liability  of  carriers  for  injuries  to  passengers  from  jerks 
and  jolts  of  trains  or  cars,  see  foot-note  appended  to  Field  v,  Delaware, 
L.  &  W.  R.  Co.  (N.  J.)i  9  R.  R.  R.  653,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  653, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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Appeal  from  Circuit  Court,  Leflore  County ;  A.  McC.  Kim- 
brougb,  Judge. 
**To  be  officially  reported." 

Action  by  Mrs.  Sallie  J.  Humphrey  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Mayes  &  Longstreet,  for  appellant. 

S.  R.  Coleman  and  W.  C.  McLean,  for  appellee. 

TRULY,  J.  The  declaration  in  this  case  avers  that  the 
plaintifi,  while  a  passenger  on  appellant's  passenger  train, 
and  while  on  her  part 'Mn  the  exercise  of  due  care,"  was 
injured  by  reason  of  certain  box  cars  being  violently  switched, 
by  means  of  a ''kicking  switch,"  against  the  coach,  in  the 
aisle  of  which  she  was  standing,  the  coach  at  the  moment  of 
the  collision  being  stationary;  that  the  collision  was  un- 
usually violent,  so  that  she  was  thrown  to  the  floor,  and  sus- 
tained serious  and  permanent  personal  injuries;  and  that  the 
collision  and  injuries  were  caused  by  ''reason  of  the  careless 
and  negligent  act  of  the  defendant  and  its  servants."  Appel- 
lant flled  the  general  issue,  and,  as  provided  by  section  686, 
Rev.  Code  1892,  gave  notice  of  affirmative  matter  in  defense  of 
the  action;  that  it  would  prove  "that  plaintifi  was  injured  on 
a  mixed  train  at  Holcomb  while  said  train  was  switching, 
and  while  plaintifi  was  standing  in  the  aisle  of  the  car,  con 
versing  with  an  acquaintance;  and  that  plaintifi  was  guilty 
of  contributory  negligence  in  using  the  aisle  of  the  car  at  a 
time  and  place  and  for  a  purpose  for  which  it  was  not  in- 
tended." Plaintifi's  story  was  that  she  boarded  the  train  at 
Grenada  en  route  to  Greenwood,  and  that  when  the  train 
reached  Holcomb  she  got  up  to  rest  herself  and  walk  in  the 
car  a  little;  that  she  had  some  conversation  with  certain 
acquaintances  whom  she  met  at  that  place;  and  that  while 
standing  in  the  aisle,  talking,  an  unusually  heavy  shock  was 
felt,  caused  by  the  collision  of  certain  box  cars  against  the 
coach  in  which  she  was  standing,  whereby  she  was  thrown  to 
the  floor,  and  sustained  the  injuries  stated  in  the  declaration. 
She  further  testified  that  she  did  not  know  that  this  was  a 
mixed  train;  that  she  did  not  know  for  what  purpose  the 
train  had  stopped  so  long  a  time  at  Holcomb;  and  that  she 
did  not  know  that  the  other  portion  of  the  train  was  then 
engaged  in  switching,  and  that  she  had  no  warning  or  notice 
of  the  approach  of  the  car;  and  that  this  was  the  most  severe 
collision  that  she  had  ever  experienced  after  many  years  of 
railroad  travel.  On  behalf  of  defendant  it  was  ofiered  to  be 
proven  by  the  baggageman  and  the  conductor  that,  before 
reaching  Holcomb,  the  scene  of  the  injury,  the  plaintifi  had 
been  notified  by  the  baggageman  "that  it  was  dangerous  to 
be  moving  about  on  the  train,  as  it  was  a  mixed  train,  and 
that  it  was  a  rough  road."  To  this  testimony  an  objection 
made  by  counsel  for  appellee  was  sustained,  and  to  that  ruling 
an  exception  was  reserved. 
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On  behalf  of  the  appellee,  among  others,  instruction  No.  a 
was  given,  which  is  as  follows:  ''The  court  instructs  the 
jury  that  it  id  not  negligence  for  a  passenger  to  stand  in  the 
aisle  of  a  passenger  coach  while  said  coach  is  not  moving; 
and  if  the  jury  believe  from  the  testimony  that  after  the 
coach  reached  Holcomb,  and  while  it  was  standing  still,  one 
or  more  acquaintances  of  the  plaintiff  entered  the  coach  in 
which  plaintiff  was  a  passenger,  and  that  plaintiff  then  arose 
from  her  seat  to  speak  and  to  converse  with  said  acquaint- 
ances, and  that  while  standing  in  the  aisle  of  said  coach, 
conversing  with  said  acquaintances,  she  was  injured  by  the 
contact,  without  b^ing  warned  of  said  collision  between  the 
coach  in  which  she  was  standing  and  other  cars  of  the  same 
train,  then  the  plaintiff  was  not  guilty  ol  contributory  negli- 
gence." It  is  apparent  from  a  casual  reading  of  this  instruc- 
tion that  it  does  not  correctly  state  a  portion  of  the 
testimony.  There  is  no  pretense  in  the  testimony  of  the 
appellee  herself  "that  she  then  arose  from  her  seat  to  speak 
and  to  converse  with  said  acquaintances."  She  does  not 
contend  that  she  arose  from  her  seat  for  any  purpose  other 
than  as  stated  in  reply  to  a  question  upon  cross-examina- 
tion: "I  did  not  leave  my  seat  on  account  of  her  coming  on, 
at  all.  I  got  up  to  rest  myself,  as  I  had  been  traveling  nearly 
all  day,  and  she  came  aboard  the  train."  It  is  one  thing  for 
a  passenger,  for  some  purpose  incident  to  traveling,  or  some 
necessity  existing  at  the  time,  to  leave  her  seat,  and  quite 
another  proposition  for  a  passenger  to  use  the  aisle  of  a  car 
for  purpose  of  conversing  with  visitors.  We  do  not  intend  to 
intimate  that  any  passenger  on  a  passenger  train  may  not  at 
any  time  leave  his  seat  for  any  purpose  necessary  to  the 
pleasure  of  traveling  or  his  own  convenience,  when  he  has  no 
reason  to  apprehend  danger,  without  being  guilty  of  neg- 
ligence; and,  while  this  expression  in  the  instruction  now 
under  review  is  inaccurate,  it  alone  constitutes  no  ground  for 
reversal.  But  a  more  serious  objection  is  urged  to  this  in- 
struction. It  stated,  as  a  matter  of  law,  that  the  acts  and 
conduct  of  the  plaintiff  at  the  time  of  the  injury  could  not  be 
considered  by  the  jury  as  constituting  contributory  negli- 
gence on  her  part.  In  legal  effect,  it  was  a  peremptory  in- 
struction to  the  jury  that  the  plaintiff  was  not,  under  the 
facts  of  this  case,  as  disclosed  by  the  record  here,  guilty  of 
contributory  negligence.  Can  this  ruling  of  the  court  be  sus- 
tained? 

It  is  undoubtedly  true  that,  as  carriers  of  passengers,  the 
duty  of  exercising  the  utmost  care  and  diligence  is  devolved 
upon  railroad  companies.  It^  is  also  true  that  the  same 
degree  of  care,  in  this  state,  is  incumbent  upon  them  in  the 
transportation  of  passengers,  upon  mixed  trains  as  upon 
regular  passenger  trains.  But  it  does  not  follow  that,  be- 
cause the  same  degree  of  care  is  demanded  by  law  of  the  rail- 
road companies,  what  would  not  be  contributory  negligence 
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on  the  part  of  a  passenger  on  a  regular  passenger  train 
might  not  constitute  contributory  negligence  on  a  mixed 
train,  on  a  new  and  rough  road,  under  very  different  circum- 
stances. The  carrier  owes  the  same  degree  of  care  to  the 
safety  of  passengers  on  its  mixed  trains,  and  is  liable  to  them 
for  any  negligent  violation  of  its  duty;  but  at  the  same  time 
the  passenger  who  voluntarily  takes  passage  on  a  mixed  train 
must  be,  ''deemed  to  assume  all  the  inconveniences  and  risks 
usually  and  reasonably  incident  to  transportation  or  travel 
upon  such."  Elliott  on  Railroads,  p.  2553;  Central  of  Ga.  R. 
R.  Co.  v.  Lippman,  iioGa.  665,  36  S.  E.  202,  50  L.  R.  A.  673; 
Lane  v.  Spokane  Falls,  Northern  Ry.  Co.  (Wash.)  57  Pac.  367, 
46  L.  R.  A,  153,  75  Am.  St.  Rep.  821;  Fisher  v.  Southern 
Pac.  R.  R.  Co.  (Cal.)  26  Pac.  895.  To  the  passenger  on  reg- 
ular trains  or  mixed  trains  the  carrier  owes  the  utmost  care 
in  his  transportation,  but  the  passenger's  contributory  neg- 
ligence will  defeat  recovery  in  an  action  based  upon  the  mere 
negligence  of  the  carrier.  The  passenger  on  a  regular  freight 
train  can  only  recover  for  the  ''gross  negligence"  of  the 
carrier. 

This  case,  according  to  the  theory  of  the  appellant,  was 
this:  Plaintiff,  an  elderly  lady,  riding  on  a  mixed  train,  con- 
sisting of  both  freight  and  passenger  cars,  had  already  ex- 
posed herself  unnecessarily  to  danger;  had  been  conducted 
to  a  seat;  told  that  it  was  a  new  and  rough  road,  a  mixed 
train,  and  therefore  liable  to  receive  the  ordinary  jolts  and 
jars  necessarily  incident  to  the  switching  of  freight  cars,  and 
that  there  was  danger  of  her  being  hurt  by  moving  about  on 
the  train;  still,  after  the  warning,  stands  in  the  aisle  of  the 
car,  while  the  other  portion  of  the  train  is  engaged  in 
switching,  to  which,  as  she  states,  "I  never  watched  the 
engine,  I  paid  no  attention  at  all  to  it,"  when,  by  an  ordinary 
switch,  made  in  the  usual  way,  she  is  thrown  to  the  floor  and 
injured,  when,  had  she  used  her  sight  and  hearing,  she  would 
have  noticed  the  switching,  and,  by  retaining  her  seat,  would 
have  escaped  injury.  If  this  state  of  case  had  been  made, 
would  the  court  have  been  authorized  in  instructing  the  jury 
peremptorily  that  the  acts  and  conduct  of  the  plaintiff  did  not 
constitute  contributory  negligence?  Contributory  negligence 
is  simply  want  of  ordinary  care  in  the  situation.  R.  R.  Co.  v. 
Jones,  73  Miss,  no,  18  South.  684;  V.  &  M.  R.  R.  Co.  v. 
McGowan,  62  Miss.  682,  52  Am.  Rep.  205.  In  Bell  v.  Southern 
Ry.  Co.  (Miss.)  30  South.  821,  Whitfield,  C.  J.,  says: 
"Whether  the  company  was  guilty  of  negligence,  and  whether 
he  himself  was  guilty  of  contributory  negligence,  were  ques- 
tions of  fact  which  a  jury  should  have  passed  upon.  So  many 
questions  are  integrated  usually  into  the  solution  of  the  ques- 
tion of  negligence — it  is  so  necessary  to  carefully  examine  all 
the  circumstances  making  up  the  situation  in  each  case — that 
it  must  be  a  rare  case  of  negligence  which  the  court  should 
take  from   a  jury."     And    this    statement    is  quoted  and 
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approved  by  Calboon,  J.,  in  Stevens  v.  R.  R.  Co.,  8i  Miss. 
195,  32  South.  311,  and  he  adds  in  the  same  connection: 
''A  jndge  at  his  desk,  whose  duties  seclnde  him  very  much, 
and  train  him  to  habits  of  careful  deliberation,  is  not  nearly 
so  competent  to  determine  what  a  man  of  the  usual  and  ordi- 
nary prudence  might  do  under  given  circumstances  as  a  jury 
from  the  body  of  the  people.  Contributory  negligence,  as  a 
defense,  must  be  quite  obvious  to  all  reasonable  nqinds,  to  war- 
rant its  announcement  as  matter  of  law."  We  again  approve 
this  as  a  correct  announcement  of  the  law,  but  the  correla- 
tive proposition  is  equally  as  true:  That  the  absence  of  con- 
tributory negligence,  when  specially  pleaded  as  a  defense, 
must  be  quite  obvious  to  all  reasonable  minds,  to  warrant  the 
withdrawal  of  the  question  from  the  consideration  of  the 
jury.  In  actions  founded  upon  mere  negligence  of  carriers, 
when  contributory  negligence  is  presented  as  a  defense  by 
special  plea,  the  question  should  not  be  taken  from  the  con- 
sideration of  the  jury  unless  there  is  an  absence  of  all  testi- 
mony tending  to  sustain  the  plea.  Tribette  v.  Railroad  Co., 
71  Miss.  212,  13  South.  899;  Railroad  Co.  v.  Boehm?,  70 
Miss.  II,  12  South.  23.  And  in  Railroad  v.  Whitfield,  44 
Miss.  466,  7  Am.  Rep.  699,  the  rule  is  thus  announced: 
"When  the  gist  of  the  action  is  negligence,  the  question 
whether  the  defendant  has  been  negligent,  so  as  to  subject 
him  to  liability,  and  whether  the  plaintiff  has  been  negligent, 
so  as  to  exempt  the  defendant  from  liability,  is  one  of  fact 
for  the  jury,  under  the  instructions  of  the  court  as  to  the 
applicable  principles  of  law."  Says  Beach  in  section  450 
of  his  work  on  Contributory  Negligence:  ''In  general, 
it  cannot  be  doubted  that  the  question  of  negligence 
is  a  question  of  fact,  and  not  of  law.  Whenever  there 
is  any  doubt  as  to  the  facts,  it  is  the  .  province  of 
the  jury  to  determine  the  question,  or,  whenever  there 
may  reasonably  be  a  difference  of  opinion  as  to  the  infer- 
ences and  conclusions  from  the  facts,  it  is  likewise  a  ques- 
tion for  the  jury.  It  belongs  to  the  jury  not  only,  to  weigh 
and  to  find  upon  the  questions  of  fact,  but  to  draw  con- 
clusions, as  well,  alike  from  disputed  and  undisputed  facts.'* 
Harden  v.  Railroad,  121  Mass.  426;  Elliott,  Railroads,  1633. 
It  is  earnestly  insisted  that  this  reasoning  does  not  apply 
to  the  position  of  appellee  at  the  time  of  the  accident,  for 
the  reason  that  she  did  not  know  she  was  riding  on  a  mixed 
train  and  over  a  rough  road,  or  that  her  movements  might  be 
attended  by  danger.  This  brings  up  the  exception  reserved 
by  the  appellant  to  the  ruling  of  the  court  in  excluding  from 
the  jury  the  testimony  which  would  prove  that  appellee  was 
advised  of  the  very  facts,  the  ignorance  of  which  she  now 
pleads  as  her  protection ;  and  this  argument  on  behalf  of 
appellee  is  of  itself,  to  our  mind,  an  admission  of  the  error  of 
the  court  in  excluding  the  testimony  of  the  notice  given  to 
Mrs.  Humphrey  by  the  baggageman  and  the  conductor. 
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Again,  it  is  urged  by  appellee  in  defense  of  this  instruction 
that,  even  though  the  instruction  may  announce  an  incorrect 
proposition  of  law,  in  excluding  from  the  jury  the  considera- 
tion of  the  question  of  contributory  negligence  on  the  part 
of  the  appellee,  for  the  reason  stated  in  the  instruction,  yet 
nevertheless  the  instruction  ought  to  be  upheld,  because  its 
conclusion  is  right  upon  another  ground.  So  it  is  contended 
that  even  conceding  that  the  action  of  the  appellee  in  using 
the  aisle  of  the  car  as  a  promenade  or  reception  room, 
under  the  facts  of  this  case,  and  in  view  of  her  knowledge 
that  it  was  a  mixed  train,  might  constitute  contribu- 
tory negligence,  still  this  should  not  be  allowed  to  avail 
the  appellant,  because  the  servants  of  the  appellant  were 
guilty  of  gross  negligence,  and  contributory  negligence  of  the 
plaintiff  would  not,  even  if  proven,  be  a  defense  under  such 
circumstances.  This  proposition  is  manifestly  true,  as  an 
abstract  statement  of  law,  but  there  are  several  reasons  why 
it  cannot  avail  appellee  upon  the  record  made  by  the  plead- 
ings and  proof  in  this  case.  The  declaration  does  not  aver 
wanton  or  gross  negligence  on  the  part  of  the  railroad  com- 
pany, and  states  no  facts  from  which  gross  negligence  can  be, 
as  a  matter  of  law,  logically  deduced.  It  charges  that 
plaintiff,  while  in  the  exercise  of  due  care  herself,  was  injured 
by  reason  of  the  ''careless  and  negligent  act  of  the  defendant 
and  its  servants."  And  the ''careless  and  negligent  act'' 
complained  of  and  set  out  in  the  declaration  was  a  collision 
of  violent  and  unusual  force  between  two  cars  of  the  same 
train,  caused  by  a  "kicking,  running,  and  flying  switch." 
Had  this  kicking  switch  been  made  in  a  municipality,  it 
would,  by  virtue  of  express  statutory  provision  (section  3548, 
Rev.  Code  1892),  have  rendered  the  railroad  company  liable  in 
damages,  "without  regard  to  the  mere  contributory  negli- 
gence of  the  party  injured."  But  occurring  not  in  a  munic- 
ipality, but  in  the  country,  the  common  law,  and  not  the 
statute,  applied.  Before  the  enactment  of  this  statute,  any 
contributory  negligence  was  a  defense,  no  matter  where  the 
kicking  switch  occurred.  Now  contributory  negligence  is  a 
defense  only  when  the  kicking  switch  is  made  outside  a 
municipality.  And  the  reason. and  wisdom  of  the  legislation 
are  obvious.  Pulliam  v.  R.  R.  Co.,  75  Miss.  635,  23  South. 
359;  R.  R.  Co.  V.  Kerl,  77  Miss.  736,  27  South.  993;  Ry.  Co. 
V.  Jones,  73  Miss,  no,  19  South.  105.  Contributory  negli- 
gence of  the  plaintiff  was  therefore  a  complete  defense  to  the 
case  charged  against  the  defendant  by  her  declaration.  But. 
as  contributory  negligence  is  an  affirmative  defense,  it  could 
only  be  interposed  by  the  defendant  by  special  plea,  or  notice 
under  section  686,  Rev.  Code  1892.  McMurtry  v.  R.  R.  Co., 
67  Miss.  601,  7  South.  401;  Vicksburg  v.  McLain,  67  Miss.  4, 
6  South.  774.  This  the  defendant  did  by  giving  special 
notice  with  its  plea  of  the  general  issue.  Under  this  state  of 
pleadings,  the  plaintiff  had  two  courses  open — either  not  to 
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reply  to  the  notice,  and  test  the  sufficiency  of  the  defense  by 
objecting  to  the  testimony  when  it  was  offered,  or,  if  she  in- 
tended to  rely  upon  the  ground  that,  though  guilty  of  con- 
tributory negligence,  this  would  not  defeat  her  recovery,  by 
giving  the  counter  notice  provided  for  by  the  Code  section 
referred  to.  setting  out  the  ''special  matter  which  she  intends 
to  give  in  evidence  in  denial  or  avoidance  of  such  special 
matter  so  given  notice  of  by  the  defendant/'  Appellee 
adopted  neither  course.  No  counter  notice  was  given,  and 
no  objection  was  made  to  the  testimony  offered,  as  tending  to 
prove  the  special  matter  set  out  in  the  notice  of  defendant, 
and  upon  which  it  relied  to  sustain  its  plea  of  contributory 
negligence  on  the  part  of  plaintiff,  viz.,  ''in  using  the  aisle  of 
said  car  at  a  time  and  place  and  for  a  purpose  for  which  it  was 
not  intended.'*  The  question  of  willful  wrong  or  gross  negli- 
gence was  not,  therefore,  raised  by  the  pleadings.  The 
wording  of  the  instruction  shows  conclusively  that  it  was 
framed  upon  no  such  theory.  Again,  assuming  that,  under 
the  pleadings,  plaintiff  could  have  relied  on  the  principle  of 
law  that  contributory  negligence  on  the  part  of  plaintiff  does 
not  bar  a  recovery  when  defendant  has  been  guilty  of  gross 
negligence  or  willful  wrong,  yet  in  no  view  of  the  case  made 
by  this  record  was  the  court  authorized  to  instruct  the  jury, 
as  a  matter  of  law,  that  the  appellant  or  its  servants  in  charge 
of  the  train  were  guilty  of  gross  negligence.  The  most  that 
can  be  said  is  that  upon  this  point  there  was  marked  and 
sharp  conflict  of  evidence.  It  is  true  that  appellee,  and  some 
other  witnesses  in  her  behalf,  testified  that  it  was  an 
unusually  severe  collision;  but  one  of  the  witnesses  intro- 
duced by  appellee,  and  many  introduced  by  the  appellant, 
testified  just  as  positively  that  there  was  nothing  unusual  in 
the  manner  in  which  the  switch  was  made,  and  that  the  car 
was  not  moving  with  unusual  speed,  and  that  the  collision 
was  not  in  any  sense  a  violent  one.  For  these  reasons,  it  is 
manifest  that  the  instruction  cannot  be  upheld  upon  the 
ground  stated. 

Where  the  defendant,  by  special  plea  or  notice,  sets  up,  as 
an  affirmative  defense,  contributory  negligence  on  the  part  of 
plaintiff,  if  plaintiff  expects  to  avoid  the  plea  by  proving  the 
gross  negligence  of  defendant,  this  affirmative  matter  must 
be  also  properly  pleaded;  and,  when  at  issue  and  material, 
both  the  question  of  the  mere  negligence  or  the  gross  negli- 
gence of  defendant  and  contributory  negligence  of  the  plaintiff 
should  be,  under  proper  instructions,  submitted  to  the 
decision  of  the  jury. 

We  are  of  the  opinion  that  the  court  erred  in  excluding  the 
testimony  of  the  notification  to  appellee  as  to  the  nature  of 
the  road  and  the  character  and  description  of  the  train,  and 
the  fact  that  it  was  dangerous  for  her  to  be  moving  around 
on  the  train.  This  testimony  was  most  vital  to  the  defense 
interposed  under  the  special  notice  filed  with  the  plea  of  the 
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general  issue.  We  are  further  of  the  opinion  that  the  instruc- 
tion now  under  review  was  imperfect,  in  that  it  incorrectly 
stated  the  reason  for  which  appellee  left  her  seat  in  the 
coach,  and  it  was  fatally  erroneous  in  peremptorily  instruct- 
ing the  jury  that  appellee  was  not  guilty  of  contributory 
negligence.  In  our  judgment,  on  the  case  made  by  this 
record,  this  question  ought  to  have  been  submitted  to  the 
consideration  of  the  jury. 

By  the  third  instruction  granted  for  the  plaintiff,  the  court 
told  the  jury  that  if,  while  she  was  a  passenger,  ''she  was 
injured  by  the  running  of  the  cars  of  the  defendant,  then  this 
was  prima  facie  evidence  of  negligence  on  the  part  of  the 
defendant,  and  the  burden  of  proof  is  on  the  defendant,  from 
all  the  evidence  in  the  case,  to  exonerate  itself  from  lia- 
bility.'' This  instruction  was  manifestly  based  upon  section 
1 8o8  of  the  Revised  Code  of  1892,  which  provides:  ''In  all 
actions  against  railroad  companies  for  damages  done  to  per- 
sons or  property,  proof  of  injury  inflicted  by  the  running 
of  the  locomotives  or  cars  of  such  company  shall  be  prima 
facie  evidence  of  the  want  of  reasonable  skill  and  care  ou 
the  part  of  the  servants  of  the  company  in  reference  to^  such 
injury/'  In  our  opinion,  this  section  has  no  application  to 
the  case  made  by  the  record  here.  It  was  expressly  decided 
by  this  court  in  Railroad  v.  Trotter,  60  Miss.  442,  that  sec- 
tion 1059  of  the  Code  of  1880  was  not  applicable  in  cases  of 
suits  by  persons  standing  in  a  relation  of  contract  with 
carriers.  Section  1808  of  the  present  Code  is  a  transcript  of 
that  provision.  It  is  argued  by  counsel  for  appellee  that  the 
language  employed  in  that  decision  was  merely  the  dictum  of 
the  organ  of  the  court.  This,  if  true,  might  avoid  the  ruling, 
but  is  no  answer  to  the  logic  of  the  reasoning  employed.  It 
is  there  said:  "Section  1059  of  the  Code  of  1880  is  not 
applicable  in  cases  of  suits  by  persons  standing  in  a  relation 
of  contract  with  carriers.  By  its  terms  it  applies  only  when 
the  injury  is  caused  'by  the  running  of  the  locomotive  or  cars 
of  such  company,'  and  in  such  cases  proof  of  injury  is 
prima  facie  evidence  of  the  want  of  'reasonable  skill  and 
care.'  Shippers  of  goods  are  not  required  to  show  any  negli- 
gence on  the  part  of  the  carrier  to  entitle  them  to  recover  for 
damage  done  to  goods,  and  passengers  in  suits  for  injuries  to* 
their  persons  are  required  to  show  only  an  absence  of  the 
utmost  care  and  prudence.  The  words  of  the  statute  are 
appropriate  only  when  considered  as  referring  to  suits  by  per- 
sons, neither  shippers  nor  passengers,  when  property  or  per- 
sons have  been  injured.  If  the  Legislature  had  been 
considering  persons  contracting  with  carriers,  it  would  pre- 
sumably have  given  the  same  protection  to  patrons  of  steam- 
boats as  to  those  of  railroads,  and,  in  any  event,  would  not 
have  limited  the  operation  of  the  statute  to  cases'*^  in  which 
the  damage  was  done  by  the  running  of  the  trains,  but  would 
have  extended  it  to  any  injury,  however  caused.     For  these 


Vol  11  R  R  R— Vol  34  Am  &  Emg  R  Cas.  N  S  9 

Yazoo  &  M.  V.  R.  Co.  v,  Humphrey 

reasons  we  think  the  statute  does  not  apply  in  suits  brought 
by  a  passenger,  and  cannot  be  invoked   by  the  appellee  in 
support  of  the  instruction  given  in  her  behalf."     This  ruling, 
it  is  attempted  to  be  shown,   was  overruled,   or  at  least 
modified,  by  the  opinion  of  this  court  in  Railroad  v.  Conroy, 
63  Miss.  562,  56  Am.  Rep.  835.     But  the  two  cases  are  easily 
difierentiated,  and  the  Conroy  Case  is  in  reality,  when  anal- 
yzed, found  to  be  a  reaffirmance  of  the  conclusions  arrived  at 
in  the  Trotter  Case.     Waiving  the  serious  doubt  as  to  whether 
the  words ''running  of  the  locomotive  or  cais"  include  an 
injury  inflicted  by  the  switching  of  one  car  against  another 
when  both  were  part  of  the  same  train,  and  one  which  was  not 
then  running,  it  is  still  apparent  to  our  mind  that  the  section 
was  not  intended  to  include  injuries  to  passengers  on  the 
train  by  the  operation  of  which  the  injuries  were  inflicted. 
Section  1808  says  that  ''proof  of  injury"  shall  be  prima  facie 
evidence  of  the  want  of  "reasonable  skill  and  care,"  but  the 
doctrine  of  "reasonable  skill  and  care,"  in  its  accepted  legal 
meaning,  has  no  application  to  that  degree  of  care  which  is 
required,  under  the  law,   of  carriers  in  dealing  with  pas- 
sengers.   "Utmost  care  and  caution"  is  the  accepted  term 
which  defines  the  duty  which  the  carrier  owes  to  its  pas- 
sengers, and  it  would  be  an  inaccurate  employment  of  a  legal 
phrase  to  hold  that  it  was  intended  to  make  a  rule  of  evidence 
which    is  applicable  to    carriers    occupying    one  attitude 
towards  one  class  of  persons  apply  to  an  entirely  diflerent 
class  of  persons,  to  whom  an  entirely  diflerent  duty  was 
owing.     Railroad  companies  are  required  to  exercise  "rea- 
sonable skill  and  care"  to  prevent  injuring  persons  or  animals 
on  their  tracks,  to  prevent  setting  fiie  to  property  along  their 
rights  of  way,  and  similar  cases,  and  prool  of  injury  by  run- 
ning of  locomotives  or  cars  is,  by  virtue  of  the  statute,  made 
"prima  facie  proof  of  want  of  such  reasonable  skill  and  care." 
Passengers  and  shippers  of  freight  are  not  included  in  the 
statute,  but  have  their  rights  protected  by  principles  of  law 
equally  as  well  settled.    This,  as  we  understand  it,  is  the 
meaning  intended  to  be  conveyed  by  Cooper,   J.,  in  the 
Trotter  Case,  supra,  and  to  our  mitid  is  the  true  interpreta- 
tion of  the  section.     While  it  is  admitted  that  the  Trotter 
Case,  by  its  terms,  expressly  decided  the  nonapplicability  of 
section   1808  to  suits  brought    by  passengers  for  injuries 
suffered,  it  is  also  stated  that  in  the  Conroy  Case  the  court 
receded  from  that  position.     A  brief  examination  of  the  facts 
of  the  Conroy  Case  will  show  the  error  of  this  contention.     In 
the  Conroy  Case  the  plaintifi  was  injured  while  a  passenger, 
by  the  running  of  the  train,  but  that  injury  was  caused  by  a 
collision  of  the  train  with  an  animal  on  the  track,  and  there- 
fore, from   the  nature  of  the  accident,   negligence  of  the 
carrier  was  implied,  but  this  was  not  by  reason  of  the  statute, 
but  because  the  doctrine  of  res  ipsa  loquitur  applied.     Sec- 
tion 1808  was  designed  to  meet  an  entirely  diflerent  con- 
tingency. 
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There  is  a  large  and  well-defined  class  of  cases  in  which  for 
injuries  to  passengers  the  negligence  of  the  carrier  is  implied 
from  the  mere  happening  of  the  accident.  In  such  cases 
proof  of  injury  to  the  passenger  joined  to  proof  of  the  accident 
makes  out  against  the  carrier  a  prima  facie  case  of  failure  to 
observe  that  high  degree  of  care  required  of  it  under  the  law, 
and,  if  not  rebutted,  entitles  the  plaintiff  to  recover.  This 
rule  applies  when  a  passenger  train  strikes  an  animal  on  the 
track  and  a  passenger  is  thereby  injured,  or  when  the  injury 
results  from  a  collision  between  two  trains  on  the  same  track, 
and  other  similar  instances.  And  this  is  the  law  irrespective 
of  statutory  provision,  and  was  the  law  prior  to  the  adoption 
of  the  rule  of  evidence  now  embodied  in  section  i8o8.  Rev. 
Code  1892.  N.  O.  J.  &  G.  R.  R.  Co.  v.  Albritton  (decided  in 
1859)  38  Miss.  242,  75  Am.  Dec.  98.  But  this  rule  does  not 
apply  to  all  cases  of  injuries  to  passengers,  but  only  to  such 
as  are  caused  by  happenings  not  ordinarily  incident  to  the 
prosecution  of  the  carrier's  business  in  the  customary  man^ 
ner,  or  by  such  accidents  as  do  not  usually  occur  without 
negligence  on  the  part  of  the  carrier.  To  sustain  a  recovery, 
it  always  devolves  upon  the  passenger  suing  to  show  negli-^ 
gence  on  the  part  of  the  carrier,  but  this  he  may  do  by  direct 
proof  of  failure  of  duty  or  by  showing  a  state  of  facts  which 
will  justify  the  legal  imputation  of  negligence.  Stager  v. 
Ridge  Ave.  Pass.  Ry.  Co.  (Pa.)  12  Atl.  821;  Tuley  v.  Chi., 
Bur.  &  Quin.  R.  R.  Co.,  41  Mo.  App.  432;  Burr  v.  Penn.  R. 
R.  Co.,  64  N.  J.  Law,  30,  44  Atl.  845;  C.  &  W.  I.  R.  R.  Co. 
v.  Bingenheimer,  14  111.  App.  125;  Ga.  Pac.  R.  R.  Co.  v. 
West,  66  Miss.  310,  6  South.  207.  And  so  the  instruction  con^ 
sidered  in  the  Conroy  Case,  before  cited,  was  upheld  not 
because  the  statute  had  any  application,  but  because  the 
nature  of  the  accident  causing  the  injury  therein  complained 
of  warranted  the  imputation  of  negligence  to  the  carrier  under 
the  doctrine  therein  recognized. 

But  the  third  instruction  for  appellee  herein  is  not  war* 
ranted  by  that  doctrine.  There  is  no  inference  of  negligence 
to  be  drawn  from  the  mere  fact  of  an  injury  to  a  passenger 
unless  such  injury  is  caused  by  an  act  not  necessarily  or  ordi* 
narily  incident  to  the  management  of  the  particular  train  on 
which  the  injury  occurred.  It  is  a  matter  of  common  knowl- 
edge that  repeated  switching  and  coupling  of  cars  is  nec^ 
essary  in  order  to  transact  the  business  of  a  local  mixed  train 
carrying  both  freight  and  passengers.  No  negligence  can  be 
imputed  to  the  railroad  company  on  account  of  an  injury 
caused  by  a  coupling  made  in  the  usual  and  ordinary  way. 
The  instruction  now  being  considered  does  not  say  that  the 
jury  must  believe  that  the  coupling  was  made  in  an  unusual 
manner,  or  violently  or  negligently,  but  imputed  negligence 
to  the  carrier  from  the  bare  fact  of  injury  to  the  passenger. 
This  was  error.  The  manner  in  which  the  coupling  was 
made  was  one  of  the  vital  points  at  issue,  which  should  have 
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been  submitted  to  the  jury.  On  this  point  the  burden  was  on 
the  plaintiff  to  prove  that  the  coupling  was  negligently  made. 
Herstinev.  Lehigh  Valley  Ry.  Co.,  25  Atl.  104,  decided  by  th^ 
Supreme  Court  of  Pennsylvania,  involves  the  exact  question 
here  discussed,  and  we  adopt  from  the  opinion  and  head- 
notes  in  that  case  the  following  as  a  correct  statement: 
''When  a  passenger  claims  to  have  been  injured,  while  on  a 
car,  by  the  violence  of  the  coupling  with  another  car,  but  there 
was  no  injury  to  the  cars,  and  it  was  denied  that  it  was  with 
more  force  than  was  necessary  to  move  the  springs  and  efiect 
the  coupling,  it  is  error  to  instruct  that  from  the  mere  hap- 
pening of  an  injurious  accident,  a  presumption  of  neglect 
arises  prima  facie,  and  throws  the  onus  of  showing  that  it 
did  not  exist  on  the  carrier." 

We  do  not  pass  in  detail  upon  the  instructions  denied  the 
appellant,  but  the  views  herein  expounded  will  furnish  a 
guide  for  the  court  upon  another  trial  hereof. 

For  errors  indicated,  the  judgment  herein  is  reversed,  and 
the  cause  remanded. 

Suggestion  of  Error. 
(March  14,  1904.) 

M.  W.  McLean,  for  appellee,  Gled  a  suggestion  of  error^ 
urging  the  two  following  points  as  error  in  the  opinion  of  the 
court: 

''It  was  error  for  the  court  to  hold  that  under  the  facts  of 
this  case  the  proof  of  injury  is  not  presumptive  evidence  of 
negligence  on  the  part  of  the  railway  company.  While  here 
and  there  may  be  found  'a  stray  authority'  which  holds  this 
doctrine,  yet  an  investigation  discloses  that  the  great  weight 
of  current  authority  is  to  the  contrary — headed  by  the 
Supreme  Court  of  the  United  States.  R.  R.  Co.  v.  Conroy,  63 
Miss.  563,  56  Am.  Rep.  83^;  Hutchinson  on  Carriers  (2d  Ed.) 
§§800-802,  and  authorities  cited  in  notes;  Birmingham  R.  R. 
Co.  V.  Hale,  8  South.  142,  24  Am.  St.  Rep.  748;  Gleeson  v. 
R.  R.  Co.,  140  U.  S.  444,  II  Sup.  Ct.  859,  35  L.  Ed.  458;  R. 
R.  Co.  V.  Gardner,  114  Fed.  186,  52  C.  C.  A.  142;  25  Am.  & 
Eng.  Ency.  of  L.  (2d  Ed.)  624;  Insurance  Co.  v.  Farnsworth, 
72  Miss.  555,  17  South.  445. 

"Quoting  from  the  opinion:  'There  is  no  inference  of 
negligence  to  be  drawn  from  the  mere  fact  of  injury  to  a  pas- 
senger unless  such  injury  is  caused  by  an  act  not  necessarily 
or  ordinarily  incident  of  the  particular  train  on  which  the  in- 
jury occurred.  It  is  a  matter  of  common  knowledge  that  re- 
peated switching  and  coupling  of  cars  is  necessary  in  order  to 
transact  business  of  a  local  mixed  train  carrying  both  freight 
and  passengers.  No  negligence  can  be  imputed  to  the  rail- 
way company  on  account  of  the  injury  caused  by  a  coupling 
made  in  the  usual  and  ordinary  way."  In  answer  to  this 
we  ask,  does  an  injury  usually  and  ordinarily  result  from  the 
switching  and  coupling  of  cars?    If  not,  then  the  legal  pre- 
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sumption  should  be  that  the  switching  and  coupling  was  neg- 
ligently done  when  injury  happens.  In  addition  to  this,  we 
emphasize  and  accentuate  the  fact  that  the  coupling  in  this 
case  was  not  made  in  the  usual  and  ordinary  way.  There  is 
no  dispute  as  to  the  fact  that  the  coupling  was  made  by  a 
kicking  switch.  All  the  authorities  agree  that  the  coupling  a 
car  by  kicking  one  car  against  another  is  per  se  negligence." 

TRULY,  J.  We  have  given  the  two  assignments  of  error 
suggested  the  most  careful  and  painstaking  consideration,  but 
cannot  recede  from  the  position  announced  in  the  opinion 
herein.  The  weakness  of  the  first  position  of  appellee  in  this 
suggestion  is  in  assuming  that  ''kicking  switches''  outside  of 
a  municipality  are  per  se  negligence.  Negligence  in  making 
a  switch  consists  in  the  degree  of  violence  with  which  the 
coupling  is  made,  and  not  in  the  kind  of  switch  which  is 
made.  A  ''kicking  switch"  outside  of  a  municipality,  just  as 
any  other  kind  of  a  switch,  may  or  may  not  be  negligence, 
according  to  the  degree  of  violence  employed;  and  the  degree 
of  violence  which  will  constitute  negligence  may  differ  with 
the  varying  circumstances  of  special  cases.  What  would  be 
negligence  under  one  state  of  facts  might  be  the  exercise  of 
due  care  under  other  and  dissimilar  circumstances.  The 
argument  that  because  appellee  was  injured  by  the  switch, 
and  because  injuries  do  not  "usually  and  ordinarily"  result 
from  a  switch  made  in  the  "usual  and  ordinary"  manner, 
therefore  the  switch  must  have  been  negligently  made,  omits 
all  consideration  of  the  very  material  question  of  whether  or 
not  the  appellant  was  at  the  time  of  the  injury  using  the 
coach  in  the  "usual  and  ordinary"  manner  in  which  pas- 
sengers are  intended  to  use  it;  and  this  question,  it  is  con- 
ceded in  the  suggestion  of  error,  is  one  proper  to  be  submitted 
to  the  consideration  of  the  jury. 

The  second  ground  urged  in  the  suggestion  of  error  as  to 
the  application  of  the  statutory  presumption  of  negligence  is 
completely  answered  by  the  simple  statement  that  the  proven 
facts  do  not  bring  this  case  within  the  scope  of  section  i8o8 
of  the  Revised  Code  of  1892.  It  might  be  further  said  that 
illustrative  cases  can  be  easily  imagined,  where  passengers, 
employees,  licensees,  or  trespassers  might  all  be  injured  by 
the  same  occurrence,  and  yet  as  to  each  a  different  legal 
principle  prevail.  Take  the  instance  of  a  running  train 
striking  a  man  on  horseback  on  the  track,  where  the  man, 
an  employee,  and  a  passenger  are  all  injured  at  the  same 
moment,  and  by  the  same  act;  yet  as  to  each  person  injured 
a  different  principle  of  law  would  control,  and  the  presump- 
tion applicable  in  each  case  would  be  founded  on  a  distinct 
legal  theory.  That  this  is  so,  reference  to  numerous  adjudi- 
cations of  this  and  other  courts  will  readily  prove.  With  the 
wisdom  of  the  rule  the  courts  have  no  concern.  That  is  a 
question  submitted  to  the  legislative  department  of  our  govern- 
ment, and  to  be  dealt  with  in  its  wisdom  and  at  its  pleasure. 

Suggestion  denied. 
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Meade  v.  Boston  Elevated  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Suffolk,  March  s'^  ^904.) 

[70  N.  E.  Rep.  197.1 

Street  Reilways— Injury  to  Passenger  While  Alighting— Negligence 
— Evidence.* 
The  qnestion  of  neg-ligence  and  contributory  neiirlifrence  is  for  the 
jnry,  there  being  testimony  that  when  plaintiff,  a  passenger  on  a  street 
car,  attempted  to  alight,  it  was  not  in  motion,  and  no  signal  had  been 
given  to  start ;  that  she  looked  at  the  starter  all  the  time  while  she  was 
getting  out ;  that  he  could  have  seen  her  if  he  had  looked  ;  that  he  gave 
the  signal  before  she  had  alighted  ;  and  that  the  car  was  started  when 
she  had  got  as  far  as  the  running  board,  throwing  her  down. 

Exceptions  from  Superior  Court,  Suffolk  County;  Daniel 
W.  Bond,  Judge. 

Action  by  one  Meade  against  the  Boston  Elevated  Railway 
Company.  Verdict  for  plaintiff.  Defendant  excepts.  Ex*- 
ceptions  overruled. 

Francis  P.  Garland,  for  plaintiff. 

M.  F.  Dickinson  and  Walker  B.  Farr,  for  defendant. 

MORTON,  J.  This  is  an  action  of  tort  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  alighting 
from  an  open  car  of  the  defendant  company  at  the  Park 
Street  Station,  in  the  Subway,  Boston.  At  the  close  of  the 
evidence  the  defendant  asked  the  court  to  rule  that,  upon  all 
the  evidence,  the  plaintiff  was  not  entitled  to  recover.  The 
court  refused  so  to  rule,  and  submitted  the  case  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff.  The  case  is  here  on 
the  defendant's  exceptions  to  the  refusal  of  the  court  to  give 
the  ruling  thus  asked  for. 

We  think  that  the  ruling  was  right.  There  was  evidence 
tending  to  show  that  the  plaintiff,  with  two  ladies  and  three 
children,  took  a  car  of  the  defendant  company  at  Arlington 
to  go  to  Charlestown.  On  arriving  at  the  Park  Street  Station 
of  the  Subway,  they  alighted  from  the  Arlington  car,  and 
crossed  the  platform  to  take  the  Charlestown  car.  When  that 
car  came  along,  the  plaintiff  got  on  to  it  about  the  middle. 
Her  daughter  went  to  get  into  the  seat  in  front,  but,  finding  it 
full,  turned  back  to  go  into  the  seat  where  the  plaintiff  was, 
and  the  starter  pulled  her  back.  Thereupon  the  plaintiff 
attempted  to  get  off  the  car,  and  got  as  far  as  the  running 
board  when  the  car  started,  and  threw  her  down,  causing  the 
injuries  complained  of.  There  was  testimony  tending  to 
show  that  the  car  was  not  in  motion,  and  that  no  signal  had 
been  given  to  start  it  when  the  plaintiff  attempted  to  get  off. 
It  could  not  be  said,  therefore,  as  matter  of  law,  that  she  was 

*As  to  the  care  required  in  letting  off  passengers,  see  foot-note  ap- 
pended to  Shealey  v.  South  Carolina  &  G.  Ry.  Co.  (S.  Car.),  9  R.  R.  K. 
680,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  680;  foot-note  appended  to  Field  i\ 
Delaware,  L.  A  W.  R.  Co.  (N.  J.),  9  R.  R.  R.  653,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  653. 
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not  in  the  exercise  of  due  care  in  attempting  to  get  off  as  she 
did.  It  was  the  duty  of  the  starter  to  see  that  passengers 
attempting  to  alight  had  safely  done  so,  before  he  gave  the 
signal  to  start  the  car.  There  was  testimony  tending  to 
show  that  he  gave  the  signal  before  she  had  alighted,  and 
that  he  could  have  seen  her  if  he  had  looked.  The  plaintiff 
testified  that  she  looked  at  him  all  the  time  while  she  was 
getting  out.  We  do  not  see,  therefore,  how  it  could  have 
been  ruled,  as  matter  of  law,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant.  The  question 
whether  the  accident  happened  as  the  plaintiff  and  her  wit- 
nesses testified  that  it  did,  or  as  the  defendant  and  its  wit- 
nesses testified  that  it  did,  was  plainly  a  question  for  the  jury. 
Exceptions  overruled. 


Paganini  v.  North  Jersey  St.  Ry.  Co. 

{Supreme  Court  of  New  Jersey ^  Feb,  24^  1904.) 

[57  Atl.  Rep.  128.] 

Street  Reilroadt — Injury  to  Pesseng^r  —  Evidence — Contributory 
Negligence — Question  for  Jury.* 

A  passeng^er  upon  a  crowded  trolley  car  in  a  city  street,  desiring'  to 
alight  therefrom,  and  being  unable  to  communicate  with  the  conductor, 
because  of  the  crowd,  reached  the  motorman,  and  he,  in  response  to  the 
request  of  the  passenger,  put  on  his  brake  and  slowed  down  the  car* 
whereupon  the  passenger,  while  the  car  was  moving  slowly,  proceeded 
to  step  through  the  gate,  which  was  open,  and  down  upon  the  step* 
awaiting  his  opportunity  to  alight,  when  by  a  sudden  jerk  of  the  car 
he  was  thrown  upon  the  ground,  one  foot  going  under  the  wheel, 
whereby  he  sustained  serious  injury. 

At  the  trial  of  a  suit  for  damages  against  the  company,  these  facts 
appearing,  the  court  was  requested  to  direct  a  verdict  for  the  defendant 
on  the  grounds  of  contributory  negligence,  which  request  was  refused 
by  the  trial  judge. 

Upon  review  it  was  held  that  the  action  of  the  passenger  did  not  con- 
stitute negligence  per  se,  and  whether  he  was  negligent  or  not  was  a 
question  for  the  jury,  and  that  there  was  no  error  in  the  ruling. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Michael  Paganini  against  the  North  Jersey  Street 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirm efl. 

For  former  opinion,  see  54  Atl.  218. 

Argued  November  term,  1903,  before  GUMMERE,  C.  T*f 
and  DIXON,  SWAYZE,  and  HENDRICKSON.  JJ. 

James  B.  Vredenburgh,  for  plaintiff  in  error. 
Hudspeth  &  Puster,  for  defendant  in  error. 

*See  foot-note  appended  to  Krumm  v,  St.  Louis,  I.  M.  &  S.  Ry.  Ck>. 
(Ark.),  9  R.  R.  R.  821,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  foot-note 
appended  to  Field  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J.),  9  R.  R.  R.  653,  32 
Am.  &  £ng.  R.  Cas.,  N.  S.,  653  ;  foot-note  appended  to  Augusta  South- 
ern R.  Co.  V,  Snider  (Ga.),  9  R.  R.  R.  622, 32  Am.  &.  Eng.  R.  Cas.,  N.  S., 
622. 
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HENDRICKSON,  J.  This  writ  brings  up  for  review  a 
jadgment  of  the  Hudson  circuit  court.  It  was  based  upon 
the  alleged  negligence  of  the  motorman  ot  one  of  the  defend- 
ant's cars  on  which  the  plaintiff  was  riding  towards  his  home, 
in  Jersey  City,  on  the  night  of  January  26,  1900.  The  plain- 
tiff was  a  violinist,  22  years  of  age.  He  took  a  Newark 
avenue  car  at  Exchange  Place,  which  ran  toward  the  court- 
house, and  was  to  leave  the  car  at  Brunswick  street.  When 
the  car  had  reached  the  Bjjou  Theatre,  it  was  soon  filled 
with  passengers,  so  that  it  became  very  much  crowded,  and 
persons  were  standing  on  the  front  and  rear  platforms.  The 
plaintiff  gave  his  seat  to  a  lady,  and  then  stood  in  the  for- 
ward part  of  the  car.  He  could  not  see  the  conductor,  who 
was  in  the  rear  of  the  car,  but  shouted  aloud  to  him  the  place 
of  his  destination.  The  car  was  running  fast,  and  did  not 
stop  at  Brunswick  street,  whereupon  plaintiff  went  out  the 
front  door,  which  was  open,  and  reached  the  motorman, 
through  the  crowd,  with  some  difficulty,  and,  with  a  tap  on 
the  shoulder,  notified  him  to  stop  the  car.  The  motorman 
put  on  the  brake  and  slowed  down  the  car,  and  while  it  was 
moving  slowly  the  plaintiff  went  through  the  iron  gate  on 
the  right  side  of  the  front,  which  was  open,  and,  with  his 
violin  case  in  his  right  hand,  and  with  his  left  on  the  gate,  he 
placed  his  right  foot  on  the  step,  and  his  left  on  the  platform, 
preparatory  to  alighting  from  the  car.  This  was  the  plain- 
tiff's ac^^ount  of  the  transaction,  and  he  said  that  while  so 
standing,  waiting  for  the  car  to  stop,  it  started  off  so  suddenly 
that  it  threw  him  off  the  car,  a  wheel  thereof  passing  over  his 
left  foot.  He  was  taken  to  the  hospital,  where  an  amputa- 
tion of  bis  toes  was  first  made,  and  afterwards  an  amputa- 
tion of  his  leg  became  necessary,  and  was  made  below  the 
knee. 

The  only  exception  relied  upon  was  made  to  the  refusal  of 
the  trial  judge  at  the  close  of  the  case  to  direct  a  verdict  for 
the  defendant.  The  grounds  of  the  motion  were  (i)  a  failuie 
to  prove  negligence  on  the  part  of  the  defendant;  and  (2)  the 
negligence  of  the  plaintiff.  Upon  the  first  ground  the  argu- 
ment of  counsel  had  consisted  chiefly,  if  not  entirely,  of  an 
effort  to  show  that  the  plaintiff  is  contradicted  by  statements 
made  by  himself  outside  of  the  court,  and  by  other  witnesses 
who  were  sworn,  to  an  extent  that  his  version  of  the  accident 
is  not  to  be  relied  upon.  This  argument  might  be  important 
upon  a  rule  to  show  cause,  but  upon  error  the  weight  of  the 
evidence  cannot  be  considered.  Traction  Co.  v.  Tbalheimer, 
59  N.  J.  Law,  474,  37  Atl.  132.  It  has  not  been  contended  but 
that  from  such  a  sudden  movement  of  the  car  the  negligence 
of  the  motorman  may  be  inferred.  The  company  owes  to  a 
passenger  a  high  degree  of  care,  and  the  occurrence  of  sudden 
and  unusual  jerks  of  the  car  has  been  recognized  judicially  as 
ground  for  the  inference  of  negligence.    Traction  Co.  v.  Thai- 


16         Vol  11  R  R  R— Vol  34  Am  &  Kng  R  Cas,  N  S 

Peck  V.  St.  Louis  Transit  Co 

heimer,  supra;  Scott  v.  Bergen  Co.  Traction  Co.,  63  N.  J. 
Law,  407,  43  Atl.  1060.  Was  there  such  evidence  of  con* 
tributory  negligence  developed  as  to  justify  a  direction  of  the 
verdict.  It  is  urged  that  the  plaintiff's  taking  the  position  he 
did  upon  the  step  of  the  car  was,  under  the  circumstances, 
such  neeligence  as  should  bar  his  recovery;  that  the  act  was 
especially  negligent,  owing  to  the  fact  that  he  had  the  violin 
case  in  his  right  hand,  and  bad  his  left  hand  on  the  iron  gate, 
which  was  swinging.  But  it  appears  by  the  evidence  that 
passengers  on  the  trip  were  being  let  on  to  the  car  by  way  of 
the  front  steps  as  well  as  the  rear;  that  the  platforms  were 
crowded,  as  well  as  the  car  itself,  and  that  this  was  the  only 
practical  exit  open  to  the  plaintiff;  also  that  the  plaintiff 
found  the  gate  open,  and  the  car  was  moving  slowly  at  the 
time,  with  every  indication  that  it  was  about  to  stop.  It  has 
been  held  by  this  court  that  it  is  not  negligence  per  se  for  a 
passenger  upon  a  street  railway  to  go  out  of  a  moving  car 
and  stand  upon  the  platform,  awaiting  an  opportunity  to 
alight;  and  whether  the  exercise  of  due  care  would  require 
the  passenger,  under  such^  circumstances,  to  take  hold  of  the 
band  rail,  there  is  a  question  for  the  jury.  Scott  v.  Bergen 
County  Traction  Co.,  supra.  It  has  been  likewise  held  by 
the  Court  of  Errors  that  it  is  not  negligence  per  se  for  a  pas- 
senger to  step  from  a  moving  horse  car,  and  that  whether 
such  act  was  negligent,  under  the  circumstances,  was  a  ques^ 
tion  for  the  jury.  Traction  Co.  v.  Gardner,  60  N.  J.  Law, 
S7I,  38  Atl.  669.  And  so  in  this  case.  I  think  it  cannot  be 
said  that  the  plaintiff's  act  was  negligence  per  se,  but 
whether  he  was  negligent,  or  not,  under  the  circumstances^ 
was  a  debatable  question,  and  hence  a  proper  one  to  be  sub- 
mitted to  the  jury. 

Since  we  find  no  error  in  the  record,  the  judgment  must  be 
affirmed. 


Peck  v.  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No,  /,  Nov,  2$^  190J,) 

[77  S.  W.  Rep.  736.] 

Injury  to  Passenger — Sudden  Starting  of  Car — Instruction. 

An  instruction  that  the  negligence  charged  is  that  the  condactor  of 
defendant's  car  stopped  it  to  permit  plaintiff  to  alight,  and  while  she 
was  alighting  suddenly  started  it,  throwing  her  down  and  injuring  her, 
is  not  objectionable  as  placing  stress  on  the  stopping  of  the  car  as  part 
of  the  act  of  negliRfence. 
Same — Burden  of  Proof— Instruction. 

A  charge  in  an  action  against  a  street  railway  company  for  negli^ 
gence,  setting  out  plaintiff's  theory,  and  stating  that  the  burden  is  on 
plaintiff  as  to  the  act  of  negligence  "throughout  the  case,"  is  not  ob- 
jectionable as  requiring  the  plaintiff  to  prove  herself  free  from  con-^ 
tributory  negligence,  where  no  reference  is  made  to  that. 
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Same — Burden  of  Proof.* 

The  burden  is  not  shifted  from  a  passeng'er  on  proof  of  her  injury  in 
alighting  from  a  street  car  so  as  to  require  an  explanation  from  the 
company,  but  she  must  also  prove  that  the  accident  occurred  through 
the  company's  fault. 

Seme — Negligence — Instruction. 

Where  a  street  car  company  was  entitled  to  an  instruction  that  it  was 
not  guilty  of  negligence  unless  a  car  had  "stopped*'  when  a  passenger 
attempted  to  alight,  the  use  of  the  term  "stopped  still*'  was  no  abuse 
of  the  right. 

Seme — Instruction. 

Where  a  passenger,  in  her  petition  against  a  street  railway  company, 
alleged,  and  her  evidence  tended  to  prove,  and  her  requests  for  instruc- 
tions assumed,  that  the  car  had  stopped  when  she  attempted  to  alight 
therefrom  and  was  injured,  she  cannot  complain  of  instructions,  on 
defendant's  request,  that,  if  the  injuries  were  caused  by  her  leaving 
the  car  before  it  had  stopped,  or  if  she  got  off  the  car  while  it  was  yet 
moving,  the  company  is  not  liable. 

Appeal  from  Circuit  Court,  St.  Louis  CouDty;  Jno.  W.  Mc- 
Elhinney,  Judge. 

Action  by  Alice  H.  Peck  agaiDSt  the  St.  Louis  Transit 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Affirmed. 

Gilliam  &  Smith,  for  appellant. 

Geo.  W.  Easley  and  Boyle,  Priest  &  Lehmann,  for  re- 
spondent. 

VALLIANT,  J.  Plaintiff  was  a  passenger  on  one  of  de- 
fendant's street  cars,  and  in  attempting  to  alight  therefrom 
fell  in  the  street  and  received  injuries.  She  said  in  her  peti- 
tion that  the  car  had  stopped  for  the  purpose  of  allowing  her 
to  alight,  and  that  while  she  was  in  the  act  of  alighting  the 
defendant  carelessly  and  negligently  suddenly  started  said 
car,  throwing  her  to  the  ground  in  a  violent  manner.  That 
is  the  only  act  of  negligence  charged.  The  answer  was  a 
general  denial  and  a  plea  of  contributory  negligence.  The 
evidence  for  the  plaintiff  tended  to  sustain  the  allegations  of 
her  petition ;  that  for  the  defendant  tended  to  prove  that  the 
car  bad  not  stopped,  but  was  slowing  down  to  stop,  and  that 
the  plaintiff  attempted  to  step  off  facing  the  rear  while  the 
car  was  still  moving,  and  in  doing  so  fell.  At  the  request  of 
the  plaintiff  the  court  instructed  the  jury  that  if  the  car  was 
stopped,  in  compliance  with  her  signal,  to  enable  her  to 
alight,  and  if  while  she  was  in  the  act  of  stepping  from  the 
car  it  suddenly  started  forward,  and  she  was  thereby  thrown 
to  the  ground,  and  if  by  the  exercise  of  a  very  high  degree  of 
care  the  defendant's  servants  could  have  prevented  the  car 
from  so  starting,  and  if  she  was  herself  exercising  ordinary 
care  in  so  attempting  to  alight,  she  was  entitled  to  recover; 

*As  to  the  presumption  of  negligence  from  injury  to  a  passenger,  see 
foot-note  appended  toMcCord  v,  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.), 
10  R.  R.  R.  275, 33  Am.  A  Kng.  R.  Cas.,  N.  S.,  275,  where  all  the  pre- 
ceding authorities  in  thib  series  are  collected. 

11  R  R  R-2 
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and,  f  arther»  that,  if  the  car  came  to  a  stop  to  allow  her  to 
alight,  it  was  the  daty  of  the  conductor  to  have  held  it 
stationary  until  she  had  alighted,  if  by  the  exercise  of  a  very 
high  degree  of  care  he  could  have  done  so.  For  the  defend- 
ant the  court  gave  the  following  instructions:  ''(i)  The 
actionable  negligence  charged  in  plaintiff's  petition  is  that 
the  conductor  of  defendant's  car,  upon  which  plaintiff  was  a 
passenger,  caused  the  car  to  stop  on  the  south  side  of  Laclede 
avenue,  on  Grand,  for  the  purpose  of  permitting  plaintiff  to 
alight  therefrom,  and  that  while  plaintiff  was  in  the  act  of 
alighting  the  defendant  carelessly  and  negligently  suddenly 
started  said  car,  whereby  plaintifi  was  thrown  to  the  street 
and  injured.  The  burden  of  proof  as  to  the  act  of  negligence 
charged  as  above  rests  upon  the  plaintiff  throughout  the  case, 
and,  before  you  are  entitled  to  return  a  verdict  in  favor  of 
plaintiff,  you  must  find  by  the  preponderance  or  greater 
weight  of  the  evidence  that  the  plaintiff's  injuries  were 
caused  by  the  act  of  negligence  on  the  part  of  defendant,  as 
above  stated,  and  unless  you  so  find  your  verdict  must  be  for 
the  defendant.  (2)  If  you  find  from  the  evidence  that  the 
plaintiff's  injuries,  if  any  she  sustained,  were  caused  by  her 
leaving  the  defendant's  car  before  it  had  stopped  still  on  the 
south  side  of  Laclede  avenue,  and  while  the  same  was  in 
motion,  and  that  but  for  such  attempt  on  her  part  to  alight 
from  said  car  while  the  same  was  in  motion  she  would  not 
have  sustained  any  injury,  then  the  plaintiff  cannot  recover, 
and  your  verdict  must  be  for  the  defendant.  (3)  If  the  jury 
believe  from  the  evidence  that  the  plaintiff  got  off  of  the  car 
when  it  was  about  to  stop  to  permit  passengers  to  alight,  but 
while  it  was  yet  moving,  then  there  is  no  evidence  of  negli- 
gence on  the  part  of  defendant,  and  the  verdict  must  be  for 
the  defendant."  There  was  a  verdict  and  judgment  for  de- 
fendant, and  the  plaintiff  appeals. 

The  only  action  of  the  court  assigned  for  error  is  the  giving 
for  the  defendant  the  three  instructions  above  copied.  The 
complaint  of  the  first  instruction  is,  first,  that  it  gives  undue 
prominence  to  the  fact  of  the  stopping  of  the  car,  and  treat- 
ing it  as  a  part  of  the  act  of  negligence;  and,  second,  that  it 
throws  the  burden  of  proof  in  the  whole  case  on  the  plaintiff, 
without  distinguishing  between  the  act  of  negligence  stated 
in  the  petition  and  the  contributory  negligence  charged  in 
the  answer. 

An  instruction  undertaking  to  inform  the  jury  as  to  the  act 
of  negligence  which  formed  the  gravamen  of  the  plaintiff's 
case  could  not  have  been  correctly  framed  without  stating  it 
substantially  as  it  was  stated  in  this  instruction.  Whilst  the 
stopping  of  the  car  and  the  plaintiff's  attempting  to  alight 
were  not  acts  of  negligence,  yet  they  constituted  the  condi- 
tion which  rendered  the  starting  of  the  car  an  act  of  negli- 
gence according  to  the  petition.  The  instruction  merely 
stated  the  act  of  negligence  as  plaintifi  had  stated  it  in  the 
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pstition  and  in  the  instruction  asked  by  her,  and  in  the  only 
way  it  could  be  intelligently  stated  to  conform  to  the  plain^ 
tiff's  theory. 

As  to  the  burden  of  proof,  the  instruction  only  related  to 
the  act  of  negligence  charged  in  the  petition.  Certainly,  the 
burden  of  proving  that  act  was  on  the  plaintiff,  and  that  it  is 
as  far  as  the  instruction  goes.  There  was  no  reference  to  a 
condition  of  facts  from  which  the  jury  were  asked  to  find  the 
plaintiff  guilty  of  contributory  negligence.  There  was  in  fact 
no  suggestion  of  contributory  negligence  in  the  case  as  it  was 
given  to  the  jury.  The  defendant  merely  took  the  position 
in  its  proof  and  in  its  instructions  that  the  defendant  did  not 
commit  the  particular  act  charged  to  have  been  committed, 
and  that  the  accident  did  not  happen  as  the  plaintiff  said  it 
did.  In  a  case  where  a  passenger  is  injured  because  of  the 
breaking  down  of  a  car,  or  the  breaking  of  some  appliance  or 
equipment,  where  the  breaking  and  the  injury  to  the  passenger, 
as  resulting  therefrom,  are  shown,  a  prima  facie  case  is  made, 
and  the  burden  is  shifted  to  the  carrier  to  show  that  it  was 
without  his  fault.  Plaintiff  in  the  case  before  us  invokes 
that  doctrine,  but  this  case  does  not  fall  within  it.  We  see 
no  fault  with  the  first  instruction  for  defendant. 

The  complaint  of  the  second  and  third  instructions  is  that 
they  limit  the  inquiry  of  the  jury  strictly  to  the  letter  of  the 
plaintiff's  petition,  and  say.  in  effect,  that  unless  the  car  had 
stopped  when  the  plaintiff  was  in  the  act  of  alighting  the 
charge  of  negligence  was  not  proven,  and  the  verdict  should 
be  for  the  defendant.  Appellant  complains  of  the  term 
"stopped  still."  If  the  defendant  had  a  right  to  use  the 
word  '^stopped"  in  reference  to  the  condition  of  the  car,  it 
was  not  an  abuse  of  the  right  to  say  '^stopped  still."  There 
is  really  no  difference  in  the  meaning  in  that  connection  be- 
tween ''stopped"  and  ''stopped  still,"  except  that  perhaps 
the  latter  is  more  emphatic.  In  this  respect,  however,  the 
writer  of  the  defendant's  instructions  was  not  more  emphatic 
than  the  writer  of  the  plaintiff's  instructions,  who  said  in  the 
second  instruction  for  the  plaintiff,  "If  the  jury  believe  from 
the  evidence  that  the  car  upon  which  the  plaintiff  was  a  pas- 
senger came  to  a  stop,  *  *  *  then  it  was  the  duty  of  the 
conductor  to  have  held  the  car  stationary  until  she  alighted.'* 
The  serious  complaint,  however,  against  these  two  instruc- 
tions is  that  they  require  the  jury  to  find  that  the  car  had 
actually  stopped  when  the  plaintiff  was  stepping  off,  and  pro- 
hibited the  finding  of  a  verdict  for  the  plaintiff  in  case  the 
jury  should  believe  that  the  car  had  slowed  down  in  its 
motion  to  such  a  degree  that  the  plaintiff  might,  without 
passing  the  bounds  of  ordinary  prudence,  have  attempted  to 
alight,  and  that  while  doing  so  a  quick  motion  was  suddenly 
imparted  to  the  car,  which  threw  her  down.  The  learned 
counsel  seek  to  bring  the  case  within  the  doctrine  announced 
in  Ridenhour  v.  Ry.  Co.,  102   Mo.   270,  13  S.  W.  889,  14  S« 
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W.  760.  The  plaintiff  in  that  case  was  a  boy  nine  years  old. 
The  petition  stated  that  on  his  signal  the  car  stopped  to  allow 
him  to  alight,  and  that  while  he  was  in  the  act  of  alighting 
It  was  suddenly  put  in  motion,  and  thereby  he  was  thrown  to 
the  street  and  injured.  In  that  respect  the  case  was  like  this. 
The  evidence  for  the  plaintiff  in  that  case  was  that,  as  the 
car  approached  the  street  at  which  the  plaintiff  wished  to  get 
off,  he  told  the  conductor  that  he  wanted  to  get  off  there. 
The  conductor  rang  the  bell  to  stop.  The  car  ''just  slacked 
up''  and  the  boy  attempted  to  get  off  but,  just  as  he  had  one 
foot  off  the  car  gave  a  sudden  jerk,  and  he  was  thrown  down. 
The  evidence  for  the  defendant  (which  was  that  of  the  con-> 
ductor)  was  to  the  effect  that  the  boy  was  not  on  the  train  at 
all,  and  the  conductor  did  not  know  that  one  had  been  hurt 
by  his  train  until  informed  of  it  afterwards.  Under  that  state 
of  the  pleadings  and  evidence  this  court  held  that  the  giving 
of  the  following  instruction  was  not  error:  ''If  the  jury  find 
from  the  evidence  that  plaintiff  was  a  passenger  on  defend- 
ant's cars,  that  the  agents  and  servants  of  defendant  in  charge 
of  said  car  knew  at  what  point  plaintiff  desired  to  alight,  and 
that  when  they  reached  said  point  said  agents  and  servants  of 
defendant  did  not  stop  a  sufficient  length  of  time  to  permit 
the  plaintiff,  acting  with  reasonable  care  and  diligence  for 
one  of  his  years,  to  alight  in  safety  from  said  cars,  and  that 
by  reason  thereof  the  plaintiff,  in  attempting  to  alight,  was 
thrown  from  said  car  and  injured,  then  he  is  entitled  to  re- 
cover." In  passing  on  that  case  this  court  held  that  the 
statement  in  the  petition  that  the  car  stopped  to  allow  the 
plaintiff  to  alight  was  a  matter  of  inducement;  that  the  act 
of  negligence  charged  was  putting  the  car  in  motion  while  the 
plaintiff  was  in  the  act  of  leaving.  Whatever  may  be  said  as 
to  a  variance  between  the  allegata  and  the  probata  in  that 
case,  certain  it  is  that,  aside  from  the  petition,  the  plaintiff's 
evidence  and  instructions  brought  it  within  principles  which 
this  court  has  recognized,  namely,  that  it  is  not  negligence  per 
se  for  a  passenger  to  attempt  to  board  a  car  or  alight  from  it 
while  it  is  moving  slowly;  that  whether,  under  the  circum- 
stances of  the  given  case,  it  is  negligence  so  to  do,  is  a  ques- 
tion for  the  jury;  and  that  if,  while  the  passenger  is 
attempting  to  alight  when  the  car  is  moving  so  slowly  that  he 
cannot  be  deemed  guilty  of  negligence  in  so  attempting,  the 
motion  of  the  car  is  suddenly  so  increased  as  to  cause  him  to 
fall,  the  carrier  is  liable.  The  following  cases,  cited  in  the 
brief  of  the  learned  counsel  for  appellant,  sustain  that 
doctrine:  Doss  v.  R.  R.,  59  Mo.  27,  21  Am.  Rep.  371; 
Wyatt  V.  R.  R..  62  Mo.  408;  Kelly  v.  R.  R.,  70  Mo.  604; 
Straus  V.  R.  R,  75  Mo.  185;  Leslie  v.  R.  R.,  88  Mo.  50; 
Burger  v.  R.  R,  112  Mo.  238,  20  S.  W.  439,  34  Am.  St.  Rep. 
379.  But  has  this  plaintiff,  either  by  her  pleadings,  her 
proof,  or  her  instruction,  given  this  defendant  any  such  case 
to  answer  as  that  presented  in  Ridenhour  v.  Ry.,  above  men- 
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tioned,  or  in  any  of  the  other  cases  cited?  In  her  petition  she 
said  that  the  car  had  stopped,  in  her  evidence  she  stated  the 
same  thing,  and  in  her  instructions  she  founded  her  right  to 
recover  on  that  condition.  The  court,  in  its  instructions, 
both  for  the  plaintiff  and  the  defendant,  followed  the  line  the 
plaintiff  had  marked  out.  If  there  was  any  error,  the  plain- 
tifi  induced  it.  No  such  theory  as  she  now  presents  was 
offered  for  the  consideration  of  the  trial  court  during  the 
trial. 

The  plaintiff  now  insists  that,  although  all  of  her  evidence 
conformed  to  the  letter  of  her  petition,  and  all  of  her  instruc- 
tions were  based  on  her  evidence,  yet,  because  the  defend- 
ant's witnesses  stated  that  the  car  had  slowed  down,  she  was 
entitled  to  have  had  submitted  to  the  jury  the  question  of 
whether,  under  the  circumstances  as  detailed  by  the  defend- 
ant's witnesses,  she  was  not  exercising  ordinary  care  in 
attempting  to  alight  from  the  moving  car.  If  it  be  conceded 
that  she  was  entitled  to  have  had  that  question  submitted  to 
the  jury,  she  has  no  right  to  complain  of  the  court  for  not 
submitting  it,  because  she  did  not  ask  it.  And  she  has  no 
right  to  complain  of  the  instructions  given  at  the  request  of 
the  defendant,  because  they  were  in  effect  only  the  plaintiff's 
instructions  turned  around  so  as  to  show  the  other  side  on 
the  same  theory. 

There  is  nothing  in  this  record  that  the  appellant  has  a 
right  to  complain  of,  and  therefore  the  judgment  is  affirmed. 
All  concur. 


Cordner  ».  Boston  &  M.  R.  R. 

{Supretne  Court  of  New  Hampshire^  Rockingham^  Feb,  ^,  1904.) 

[57  Atl.  Rep.  234.] 

Street  Railways— Arrest  by  Conductor— Liability.* 

A  street  railway  company  was  not  liable  for  an  arrest  and  imprison* 
ment  of  a  person  by  a  conductor  unless  it  directed  him  to  make  the 
arrest,  or  unless  he  was  engaged  in  its  business,  and  acting  within  the 
scope  of  his  authority,  or  unless  it  ratified  the  act. 

Same — Same — Same — Special  Police. 

Where  a  street  railway  conductor,  wearing  a  badge  of  special  police 
given  him  by  the  company,  met  a  person  whom  he  suspected  of  having 
stolen  money  from  htm,  and  the  conductor  made  inquiry  of  the  city 
marshal  whether  he  had  authority  to  arrest  the  person,  and  was  told 
by  the  marshal  to  bring*  the  person  to  the  marshal's  office,  which  he 
did,  by  exhibiting  his  badge,  the  conductor  did  not  act  by  direction  of 
the  railway  company,  so  as  to  render  it  liable  for  assault  and  false 
imprisonment. 

Same — Same — False   Imprisonment — Special  Police— Liability. 

Under  Pub.  St.  1901.  c.  160,  §32,  providing  that  ''railroad  police 
officers  may  preserve  order  within  and  about  the  premises  and  upon 

*As  to  when  the  carrier  is,  and  when  not,  liable  for  the  arrest  or  pros- 
ecution of  a  passenger,  see  foot-note  appended  to  Galleyly  v.  Kansas 
City,  M.  &  B.  R.  Co.  (Miss.),  10  R.  R.  R.  272,  33  Am.  &  Bng.  R.  Cas.,  N. 
6.,  272,  where  al^  the  preceding  authorities  in  this  series  are  collected. 
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the  cars  of  the  corporation  upon  whose  petition  they  were  appointed  ; 
thej  ma  J  arrest  without  a  warrant  all  idle,  intoxicated,  or  disorderly 
persons  frequenting  such  premises  or  cars,  *  *  *  and  all  persons 
committing  thereon  any  offence  known  to  the  laws  of  the  state" — a 
conductor  wearing  a  badge  of  a  special  police,  who,  suspecting  that 
plaintiff  had  stolen  some  money  from  him  while  he  was  on  the  com- 
pany's premises  transacting  its  business,  went  in  search  of  plaintiff 
and  arrested  him  a  couple  of  hours  later,  was  not  acting  within  the 
scope  of  his  services  for  the  company,  and  it  was  not  liable  for  the 
faUe  imprisonment. 

Exceptions  from  Superior  Court. 

Action  by  Robert  Cordner  against  the  Boston  &  Maine 
Railroad.  Judgment  for  defendants,  and  plaintiff  excepts. 
Exceptions  overruled. 

Trespass,  for  assault  and  false  imprisonment.  Upon  a  trial 
by  jury  at  the  October  term,  1902,  of  the  superior  court. 
Young,  J.,  presiding,  a  nonsuit  was  ordered,  subject  to  the 
plaintiff's  exception. 

The  testimony  tended  to  prove  the  following  facts:  The 
defendants  operate  an  electric  street  railway  between  Ports- 
mouth and  Exeter.  One  Hoyt  was  a  conductor  upon  this 
railway.  A  petition  in  the  name  of  the  defendants,  signed, 
^'Boston  &  Maine  Railroad,  by  Arthur  F.  Howard,  Assistant 
Superintendent  of  the  Portsmouth  Electric  Railway,''  was 
presented  to  the  mayor  and  aldermen  of  the  city  of  Ports- 
mouth on  August  I,  1901,  for  the  appointment  of  certain  of 
their  employees  upon  the  street  railway — Hoyt  among  them 
— as  special  police  officers,  to  act  a9  railroad  police.  Tor  the 
purposes  and  with  the  powers  prescribed  by  chapter  160  of 
the  Public  Statutes.  The  petition  was  laid  upon  the  table  by 
the  mayor  and  aldermen,  and  was  not  further  acted  upon. 
The  clerk  of  the  defendant  corporation  never  filed  with  the 
clerk  of  the  city  a  copy  of  any  appointment  of  Hoyt  as  such 
officer.  Hoyt  was  sworn  by  the  city  clerk  under  an  arrange- 
ment made  by  the  assistant  superintendent  of  the  street 
railway  for  swearing  as  special  police  officers  all  its 
conductors  who  were  citizens  of  Portsmouth.  The  rail- 
road furnished  Hoyt  a  badge,  inscribed,  ^'Portsmouth 
Electric  Railway,  Special  Police,  No.  12."  On  September 
6,  1901,  Hoyt  worked  for  the  defendants  as  conductor  between 
the  hours  of  7  and  8  o'clock  in  the  morning,  from  half-past  12 
to  half-past  2  in  the  afternoon,  and  from  half-past  6  to 
half-past  II  in  the  evening.  He  was  not  on  duty  or  sub- 
ject to  the  defendants'  orders  during  the  remainder  of  the 
day.  About  i;  minutes  after  8  o'clock  in  the  forenoon, 
while  he  was  paying  to  the  defendants'  ticket  agent,  through 
the  window  of  the  ticket  office  in  their  station  at  Portsmouth, 
his  collections  of  the  day  previous,  he  missed  two  silver  dol- 
lars which  he  had  placed  on  the  shelf  of  the  window;  and  he 
suspected  the  plaintiff,  who  approached  the  window  to  make 
an  inquiry,  of  taking  them.  He  immediately  reported  the 
loss  to  a  clerk  of  the  assistant  supermtendent  of  the  street 
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railway,  and  to  the  city  marshal  of  Portsmouth.  He  went  in 
search  of  the  plaintiff  for  the  purpose  of  recovering  the 
money,  and  between  9  and  10  o'clock  saw  him  upon  an 
electric  car  destined  to  Exeter,  and  got  upon  the  car  and  told 
him  of  his  suspicion.  The  plaintiff  denying  that  he  had 
taken  the  money,  Hoyt  telephoned  the  clerk  above  mentioned 
that  he  had  found  the  plaintiff,  and  asked  the  clerk  to  inquire 
of  the  city  marshal  if  he  had  authority  to  bring  the  plaintiff 
back  to  Portsmouth.  The  clerk  communicated  with  the 
marshal,  and,  by  his  instruction,  directed  Hoyt  to  bring  the 
plaintiff  to  his  office.  The  plaintiff  objecting,  Hoyt  exhibited 
his  badge  and  told  the  plaintiff  he  would  be  obliged  to  return, 
whereupon  he  accompanied  Hoyt  to  the  marshal's  office. 
After  a  brief  conference  with  the  marshal,  the  plaintiff  was 
allowed  to  go.  The  money  has  not  been  recovered,  and  its 
loss  fell  upon  Hoyt.  The  plaintiff  testified  that  he  did  not 
take  it.     The  action  was  based  upon  Hoyt's  acts. 

Ernest  L.  Guptill,  for  plaintiff. 

John  S.  H.  Frink  and  John  W.  Kelley,  for  defendants. 

CHASE,  J.  The  mere  fact  that  Hoyt  was  the  defendants' 
servant  is  not  sufficient  to  make  the  defendants  answerable 
for  his  arrest  of  the  plaintiff.  They  are  not  liable  unless  they 
directed  him  to  make  the  arrest,  or  unless  in  so  doing  he  was 
engaged  in  their  business,  and  acting  within  the  scope  of  his 
employment  as  their  servant,  or  unless  they  have  ratified  his 
act.  Wilson  V.  Peverly,  2  N.  H.  548;  Grimes  v.  Keene,  52 
N.  H.  330;  Andrews  v.  Green,  62  N.  H.  436;  Searle  v.  Parke, 
68  N.  H.  311,  34  Atl.  744;  Rowell  v.  Railroad,  68  N.  H.  358, 
44  Atl.  488;  Turley  v.  Railroad,  70  N.  H.  348,  47  Atl.  261. 
The  first  of  these  contingencies  may  be  dismissed  with  the 
remark  that  it  appears  that  he  acted  under  the  direction  of 
the  city  marshal,  instead  of  the  defendants.  The  record 
contains  no  fact  tending  to  show  that  the  defendants  have 
ratified  the  arrest  as  an  act  done  in  their  behalf. 

The  question  remaining  is  whether  impartial  and  fair- 
minded  men,  upon  a  consideration  of  the  facts,  might  reason- 
ably find  that  Hoyt,  in  making  the  arrest,  was  engaged  in 
the  defendants'  business,  and  acting  within  the  scope  of  his 
employment.  His  particular  employment  was  that  of  con- 
ductor upon  the  defendants'  street  railway,  but  he  was  not 
on  duty  at  the  time  of  the  arrest — in  fact,  was  not  subject  to 
the  defendants'  orders.  The  arrest  was  not  made  upon  view 
of  the  offense,  but  some  time  after  its  commission.  Who  the 
offender  was,  was  matter  of  suspicion,  merely.  Though  the 
money  alleged  to  have  been  stolen  belonged  to  the  defend- 
ants, the  loss  fell  upon  Hoyt.  The  defendants  had  no 
interest  to  have  the  arrest  made,  other  than  such  as  Hoyt  or 
any  member  of  the  community  had.  It  cannot  be  assumed 
that,  by  the  employment  of  Hoyt  as  conductor,  it  was  under- 
stood that  he  should  arrest  a  suspected  person  in  behalf  of  his 
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employers  under  such  circumstances.  It  would  be  no  more 
within  the  scope  of  his  service  to  do  this  than  it  would  be  to 
bring  an  action  of  trover  for  the  missing  coins. 

In  addition  to  his  employment  as  conductor,  it  appears 
that  an  attempt  was  made  by  the  assistant  superintendent  of 
the  street  railway  to  have  him,  with  other  employees, 
appointed  railroad  police  officer,  under  the  provisions  of  sec- 
tion 29,  c.  160,  Pub.  St.  1901.  Whether  the  attempt' was 
authorized  by  the  defendant  corporation,  does  not  appear. 
It  failed  from  some  cause;  but,  notwithstanding  the  failure, 
Hoyt  was  sworn  as  police  officer,  under  an  arrangement 
made  for  the  purpose  by  the  assistant  superintendent,  and 
was  furnished  with  a  badge  of  office.  Assuming  that  this 
constituted  him  an  officer  de  facto  (Jewell  v.  Gilbert,  64  N. 
H.  13,  5  Atl.  80,  10  Am.  St.  Rep.  357),  or,  if  not,  that  the 
defendants  are  estopped  to  deny  that  he  was  such  officer,  and 
was  appointed  upon  their  petition,  how  does  the  fact  afiect 
the  scope  of  his  service  for  the  defendants?  Manifestly,  it 
could  not  modify  or  enlarge  the  ordinary  service  of  the  em- 
ployee, beyond  the  inclusion  within  the  service  of  a  perform- 
ance of  the  duties  imposed  by  law  upon  railroad  police 
officers ;  and  it  is  doubtful  if  it  would  have  effect  even  to  that 
extent.  Healey  v.  Lothrop,  171  Mass.  263,  $0  N.  £.  540; 
Hardy  v.  Railroad,  $8  111.  App.  278.  These  duties  are  set 
forth  in  the  statute  in  the  following  terms:  ''Railroad  police 
officers  may  preserve  order  within  and  about  the  premises 
and  upon  the  cars  of  the  corporation  upon  whose  petition 
they  were  appointed ;  they  may  arrest  without  a  warrant  all 
idle,  intoxicated,  or  disorderly  persons  frequenting  such 
premises  or  cars,  and  obstructing  or  annoying,  by  their 
presence  or  conduct,  the  traveling  public  using  the  same, 
and  all  persons  committing  thereon  any  ofience  known  to 
the  laws  of  the  state,  and  may  take  the  persons  so  arrested 
to  the  nearest  police  station,  or  other  place  of  lawful  deten- 
tion in  the  county  where  the  offence  was  committed.''  Pub. 
St.  1901,  c.  160,  §  32.  The  object  of  the  statute  is  the  pres- 
ervation of  order  upon  and  about  the  premises  and  upon  the 
cars  of  railroad  corporations.  The  duties  prescribed  and  the 
powers  conferred  are  confined  to  those  places,  and  relate 
solely  to  offenses  there  committed.  The  object  is  to  be 
attained  by  taking  notice  of  offenses  immediately  upon  th)eir 
commission.  The  employees  of  the  corporation  are  clothed 
with  the  powers  of  police  officers  because  they  are  likely  to 
be  present  at  the  time  police  services  are  needed.  The  pro- 
vision that  the  arrest  may  be  made  without  warrant  shows 
that  the  circumstances  in  view  of  the  lawmakers  were  those 
which  will  justify  such  an  arrest.  In  short,  the  statute  con- 
fers authority  upon  railroad  police  officers  to  arrest  offenders 
upon  the  premises  and  cars  of  their  corporations,  upon  view 
of  offenses  there  committed.  Even  if  Hoyt  must  be  regarded 
as  a  railroad  police  officer,  so  far  as  the  defendants  are  con- 
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cerned»  his  arrest  of  the  plaintiff  was  an  act  that  was  outside 
the  duties  of  the  office.  The  statute  did  not  make  it  his  duty, 
nor  authorize  him,  to  arrest  without  a  warrant  a  person  for 
an  ofiense  which  the  person  was  suspected  of  having  com- 
mitted at  an  earlier  time,  though  it  was  committed  upon  the 
defendants'  premises,  and  the  suspected  offender  was  at  the 
time  of  the  arrest  a  passenger  upon  one  of  their  cars.  ^  Such 
cases  are  governed  by  the  provisions  of  law  relating  to 
offenses  generally,  rather  than  by  the  provisions  made  for  the 
special  protection  of  the  traveling  public.  There  is  nothing 
in  the  record  tending  to  show  that  it  was  within  the  scope  of 
Hoyt's  service  for  the  defendants  to  make  the  arrest  under 
consideration. 

Exception  overruled. 

YOUNG,  J.,  did  not  sit.     The  others  concurred. 


Patterson  v.  Maysville  &  B.  S.  R.  Co.  et  al, 

{Court  of  Appeals  of  Kentucky  ^  Feb.  i6,  1904.) 

[78  S.   W.  Rep.  870.] 

Arrest  of  Passenger — Prosecution  for  Crime — Acts  of  Conductor — 
Liability  of  Carrier.* 
The  fact  that  plaintiff  in  an  action  against  a  railroad  for  damag^es 
was,  throug^h  a  prosecution  set  on  foot  by  a  conductor  in  its  employ, 
arrested  on  the  charg-e  of  rape,  for  which  the  grand  jury  failed  to  indict 
plaintiff,  does  not  constitute  an  actionable  wrong  against  plaintiff  on 
the  part  of  railroad  company;  such  act  not  being  within  the  scope  of  the 
conductor's  employment. 

Same — Same — Same  — Same.* 

The  fact  that  plaintiff  in  an  action  against  a  carrier  for  damages  waa, 
through  a  prosecution  set  on  foot  by  a  conductor  in  its  employ,  arrested 
on  the  charge  of  rape,  and  carried  handcuffed  by  the  arresting  officer 
through  several  counties  on  defendants'  train,  on  which  charge  the 
grand  jury  failed  to  indict  plaintiff,  does  not  constitute  an  actionable 
wrong  against  plaintiff  on  the  part  of  the  carrier. 

Appeal  from  Circuit  Court,  Lewis  County. 

''Not  to  be  officially  reported." 

Action  by  William. Patterson  agrainst  the  Maysville  &  Big 
Sandy  Railroad  Company  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

A.  E.  Cole  &  Son  and  Allan  D.  Cole,  for  appellant. 

W.  H.  Wadsworth  and   E.  L.  Worthington,  for  appellees. 

BURNAM,  C.  J.  The  appellant,  William  Patterson, 
brought  this  suit  against  the  Maysville  &  Big  Sandy  Railroad 
Company,  the  Chesapeake  &  Ohio  Railway  Company,  and 
C.  R.  Morarity.     The  defendant  Morarity  was  not  brought 

*A8  to  when  the  carrier  is,  and  when  not.  liable  for  the  arrest  or  pros- 
ecntion  of  its  passengers,  see  foot-note  appended  to  Gallegly  v,  Kansas 
City,  etc.,  R.  Co.  (Miss.),  10  R.  R.  R.  272,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
272,  where  all  the  preceding  authorities  in  this  series  are  collected. 
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before  the  court  by  service  of  summons,  and  the  defendant 
corporations  filed  a  general  demurrer  to  each  paragraph  of 
the  petition,  which  was  in  three  paragraphs,  which  was  sus- 
tained by  the  trial  court,  and  plaintifi's  petition  dismissed, 
and  he  has  appealed. 

In  the  first  paragraph  of  his  petition,  appellant  attempts  to 
state  a  cause  of  action  for  assault  and  battery;  in  the  second, 
lor  false  imprisonment;  and  in  the  third,  for  malicious  prose- 
cution. At  common  law  these  separate  grounds  of  complaint 
could  not  be  joined  in  the  same  action,  but  in  the  code  states, 
where  each  cause  of  action  is  founded  upon  and  grows  out  of 
the  same  facts,  it  is  generally  held  that  they  may  be  all  relied 
upon  in  the  same  action,  when  stated  in  separate  paragraphs. 
Good  pleading,  however,  requires  that  the  petition  should 
state  the  facts  relied  on  for  recovery  in  plain,  direct,  and  posi- 
tive language.  Neither  of  these  simple  and  necessary  re- 
quirements has  been  complied  with  in  this  case,  and  we  have 
found  some  difficulty  in  determining  the  exact  facts  attempted 
to  be  relied  on  in  this  action.  Going  upon  the  theory  that 
the  alleged  cause  of  action  grows  out  of  the  same  transac- 
tion, and  considering  each  paragraph  with  reference  to  this 
fact,  the  first  paragraph  appears  to  allege  that  the  defend- 
ant Morarity  was  a  conductor  in  charge  of  a  train  operated 
by  the  Chesapeake  &  Ohio  Railway  Company,  and  that,  while 
plaintiff  was  traveling  as  a  passenger  upon  this  train  near 
Ashland,  he  was  forcibly  seized,  handcuffed,  and  carried  by 
the  agents  and  servants  oi  the  company  to  Vanceburg,  and 
that  the  defendant's  agent  in  charge  of  the  train  could  have 
prevented  all  these  injuries  upon  him.  The  second  paragraph 
alleges  that  Morarity,  while  in  the  employ  of  the  defendant 
as  a  conductor,  caused  and  permitted  him  to  be  assaulted  and 
arrested  and  carried  along  the  streets  of  the  city  of  Ashland 
to  a  certain  office,  and  to  the  county  jail,  and  suffered  him  to 
be  imprisoned  therein,  and  publicly  carried,  handcuffed  as  a 
prisoner,  through  the  counties  of  Boyd,  Greenup,  and  Lewis, 
to  the  city  of  Vanceburg.  In  the  third  paragraph  it  is  alleged 
that  Morarity,  while  in  the  employment  of  the  defendant, 
made  an  affidavit  before  the  county  judge  of  Boyd  county 
charging  him  with  the  crime  of  rape  on  the  person  of  Jennie 
Bell  Murray,  whereupon  the  county  judge  issued  a  warrant  for 
his  arrest,  and  that  by  authority  of  this  warrant  he  was 
arrested  by  the  sheriff  of  Lewis  county  and  confined  in  the 
Lewis  county  jail;  that  the  grand  jury  of  Lewis  county  re- 
fused to  indict  him  for  the  offense,  and  he  was  subsequently 
discharged.  These  paragraphs,  taken  together,  appear  to 
allege  that  the  plaintiff  was  arrested  at  Ashland,  Ky.,  under  a 
warrant  sworn  out  by  R.  C.  Morarity  while  he  was  conductor 
in  the  employ  of  the  Chesapeake  &  Ohio  Railway  Company, 
charging  him  with  the  crime  of  rape,  committed  in  Lewis 
county;  that  he  was  arrested  under  the  warrant,  and  taken 
on  the  train  of  appellee  from  Ashland  to  Vanceburg,  and  con- 
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fined  in  jail  until  after  the  investigation  by  the  grand  jury, 
who  failed  to  indict  him.  Neither  of  these  paragraphs 
charges  that  the  prosecution  or  proceedings  against  appellant 
were  instigated,  instituted,  or  continued  by  the  direction  or 
procurement  of  defendants.  The  only  connection  between 
appellees  and  the  alleged  injuries  to  appellant  attempted  to 
be  set  out  by  the  petition  is  that  one  of  their  conductors  set 
the  prosecution  on  foot  by  swearing  out  a  warrant  for  his 
arrest.  There  has  been  great  diversity  of  opinion  as  to 
whether  a  corporation  was  liable  for  damages  for  the  unau- 
thorized malicious  acts  of  its  agents,  committed  in  the  course 
of  their  employment.  But  in  this  state  the  law  is  well 
settled  that  if  the  act  of  the  servant  was  committed  in  the 
course  of  his  employment,  and  while  acting  within  the  scope 
of  his  authority  as  agent  of  the  corporation,  they  may  be  so 
held ;  but,  so  far  as  we  are  advised,  they  have  never  been 
held  liable  for  the  malicious  acts  of  one  of  their  employees, 
which  was  not  committed  in  the  scope  of  their  employment, 
or  while  acting  within  the  line  of  their  duty  to  the  employer. 
See  Lexington  Railway  Co.  v.  Cozine  (Ky.)64  S.  W.  848; 
Williams  v.  Southern  Railway  in  Kentucky  (Ky.)  73  S.  W. 
779;  Tryon  v.  Pingree  (Mich.)  70  N.  W.  905,  37  L.  R.  A. 
222,  67  Am.  St.  Rep.  426;  Richmond,  etc.,  Railway  Co.  v. 
Jeflerson  (Ga.)  16  S.  E.  69,  17  L.  R.  A.  571,  32  Am.  St.  Rep. 
100.  It  cannot  for  a  moment  be  contended  that  there  was 
anything  in  the  employment  of  Morarity  as  conductor  of  one 
of  appellees'  trains  which  imposed  upon  him  the  duty  to 
swear  out  warrants  for  the  arrest  of  persons  charged  with 
committing  rape;  nor  was  it  the  duty  of  such  conductor,  or 
the  employees  oi  the  company,  after  the  arrest  of  such  per- 
son upon  warrant  based  upon  the  affidavit  of  the  conductor, 
to  interfere  with  the  arresting  officer  in  taking  his  person 
from  the  point  of  arrest  in  Ashland  to  Vanceburg.  We  think 
it  necessarily  follows  that  the  trial  court  properly  sustained  a 
demurrer  to  each  paragraph  of  the  petition. 
Judgment  affirmed. 


Illinois  Cent.  R.  Co.  v.  Jolly. 

{Court  0/ Appeals  of  Kentucky^  Feb,  ii,  1904,) 
[78  S.  W.  Rep.  476.] 

Injury  to  Passenger— Contributory  Negligence — Standing  in  Aisle.* 

Whether  a  passenger  is  wanting  in  reasonable  care  in  leavin^j:  her 
•eat  and  standing  in  the  aisle  on  approach  to  the  end  of  her  journey  is 
a  question  for  the  jury,  if,  while  so  standing,  she  is  injured  by  some 
jerk  or  bump  of  the  train  not  incident  to  its  proper  management. 

*A8  to  whether  it  is  contributory  negligence  for  a  passenger  to  stand 
in  a  moving  car,  see  foot-note  appended  to  Krumm  v.  St.  Louis,  etc., 
Ry.  Co.  (Ark.),  9R.  R.  R.  821,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  where 
all  the  preceding  authorities  in  this  series  are  collected  or  referred  to. 
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Same — Same— Same.* 

A  passenger,  who,  on  approachinff  her  destination,  leaves  her  seat 
and  stands  by  the  door  before  the  train  stops  at  the  station,  cannot  re- 
cover for  injuries  sustained  in  a  fall  caused  by  the  stopping  of  a  train 
with  no  more  jerk  than  was  incident  to  its  stoppage  in  the  exercise  of 
proper  care. 

Same — Same — Same — Negligence. 

In  an  action  against  a  railroad  for  injuries  to  a  passenger  caused  by 
a  fall  resulting  from  her  leaving  her  seat  and  standing  at  the  door  be- 
fore the  stopping  of  the  train,  the  jury  should  have  been  instructed 
that,  even  if  defendant  was  negligent  in  the  manner  of  stopping  the 
train,  if  the  passenger  failed  to  exercise  ordinary  care  for  her  own 
safety,  considering  her  age  (76  years)  and  condition,  but  for  which 
want  of  care  she  would  not  have  been  injured,  she  could  not  recover. 

Appeal  from  Circuit  Court,  Ohio  County. 
**To  be  ofl&cially  reported." 

Action  by  Elizabeth  Jolly  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  for  plaintifi,  defendant 
appeals.     Reversed. 

H.  P.  Taylor  and  Pirtle  &  Ttabue,  for  appellant. 

Glenn  &  Ringo,  Jno.   B.  Wilson,   and  £.   E.  Kelley,  for 

appellee. 

HOBSON,  J.  Elizabeth  Jolly,  who  was  then  76  years  old, 
took  the  passenger  train  of  the  Illinois  Central  Railroad  Com- 
pany at  Caneyville,  Ky.,  for  Owensboro;  intending  to  change 
cars  at  Horse  Branch,  and  there  take  the  train  on  the  road 
running  to  Owensboro.  She  was  accompained  by  her  son,  and 
t6ey  had  two  telescopes.  She  and  her  son  state  that  when 
the  train  reached  Horse  Branch,  and  had  stopped  for  the 
station,  after  two  other  passengers  had  gotten  off,  she  said 
to  her  son  that  they  had  better  get  off;  that  be  picked 
up  the  two  telescopes,  and,  she  walking  in  front,  they 
went  to  the  door;  that  as  she  got  to  the  door  the  train  started 
to  back,  and  by  the  lurch  or  jerk  of  the  train  she  was  thrown 
down,  her  head  falling  on  the  platform  of  the  car,  and  her 
ankle  being  twisted  under  her  and  severely  sprained.  She 
was  unable  to  walk  on  the  foot.  The  ankle  swelled  up  and 
turned  black.  For  two  or  three  weeks  she  could  not  walk  a 
step,  and  had  to  remain  in  bed.  She  suffered  a  great  deal, 
and  it  was  two  months  before  she  could  put  a  shoe  on.  At 
the  trial,  in  March,  1903,  she  was  still  unable  to  walk  on  the 
foot,  or  to  do  anything  except  such  things  as  she  could  do 
sitting  in  a  chair,  such  as  knitting  and  sewing.  Previous  to 
that  time  she  had  done  all  her  housework,  including  washing. 
On  the  other  hand,  the  defendant  proved  by  W.  D.  Stith,  a 
drummer  who  was  on  the  train,  that  as  it  approached  the 
station  he  was  in  the  smoker,  and  came  to  the  door  facing 
the  door  of  the  car  in  which  Mrs.  Jolly  was;  that  he  saw  her 
coming  toward  the  door  before  the  train  had  come  to  a  stop; 
that  she  reached  it  while  the  train  was  yet  moving,  and  when 

*See  (*)  on  p.  27. 
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the  train  stopped  she  was  in  the  door,  and  fell  forward  on  the 

platform;  that  there  was  no  jerk  or  lurch  of  the  train,  but  it 

stopped  in  the  usual  and  customary  manner,  without  any 

backing;  and  that  she  simply  fell  forward  when  the  train 

stopped.     The  defendant  also  proved  by  W.  P.  Miller,  who 

lived  at  Hotse  Branch,  that  he  was  standing  on  the  platform, 

and  saw  the  train  as  it  pulled  into  the  station;  that,  as  the 

train  came  up,  he  saw  the  lady  standing  in  the  door,  and,  as 

it  stopped,  she  fell.     He  also  stated  that  there  was  no  jerk  or 

bump  of  the  cars,  and  no  backing  of  the  train.     The  con* 

ductor  of  the  train,  who  was  standing  on  the  platform  in 

front  of  the  car,  testifies  to  the  same  facts;  ,and  all  the  other 

employees  on  the  train  testify  that  the  train  stopped   in  the 

usual  way,  without  jolt  or  jar,  and  that  it  was  not  backed 

after  it  stopped.  The  brakeman  on  the  Owensboro  train  said 

she  told  him  that  her  son  was  at  the  time  rushing  her  ofi  the 

train,  and  she  thought  that,  if  he  had  not  rushed  her  off,  she 

would  not  have  gotten  hurt.     The  porter  on  the  train  testified 

that  when  he  called  out  the  station  the  old  lady  started  to  get 

up,  and  he  said,  ''Lady,  wait  until  the  train  stops,''  and  went 

to  the  smoker  door  and  called  out  the  station  again,  and  then 

went  out  and  took  out  the  baggage,  but  did  not  see  her  any 

more,  because  he  had  his  baggage  up  to  the  platform,  and 

stepped  ofi  as  soon  as  the  train  got  still  enough.    A  witness 

at  the  hotel  at  Horse  Branch,  to  which  the  old  lady  went  after 

she  left  the  train,  testified  hat  she  said  that,  if  her  grandson 

had  been  along,   she    would  not  have    gotten  hurt.     And 

another  witness  at  the  hotel  says  that  she  added  that  her  son 

had  her  to  get  up  before  the  train  stopped,  and  he  was  the 

cause  of  her  getting  up  so  quick.     By  several  of  the  witnesses 

it  was  also  proved  that  she  said  her  ankle  had  been  hurt  be* 

fore,  and  was  weak. 

On  these  facts,  the  court  instructed  the  jury  as  follows: 

''(i)  The  court  instructs  the  jury  that  if  they  believe  from 

the  evidence  that  while  the  plaintiff  was  a  passenger  on  one 

of  the  defendant's  passenger  trains  and  cars,  and  after  said 

train  had  reached  Horse  Branch,  a  station  on  its  railroad,  at 

which  point  she  was  to  get  off  of  said  car,  and  after  she  had 

been  notified  by  the  conductor,  or  other  servants  of  defend* 

ant  in  charge  of  said  train  and  car,  to  get  ofi,  and  after  the 

train  had  stopped  she  started  to  get  ofi  the  train,  and,  while 

herself  in  the  observance  of  ordinary  care,  the  servants  and 

agents  of  the  defendant  in  charge  of  its  said  train  carelessly 

anH  negligently  started  said  train  backward,  causing  a  sud* 

den  and  violent  jerk,  by  which  the  plaintiff  was  thrown  down 

and  her  ankle  sprained,  and   she  thereby  damaged  as  the 

direct  or  proximate  result  of  the  negligence  of  the  defendant's 

servants  in  charge  of  its  said  train,  they  should  find  for  the 

plaintiff  the  damages  sustained  by  her  as  a  consequence  of 

her  injuries,  not  exceeding  the  amount  claimed,  $1,999." 

''(7)  If  the  jury  do  not  believe  from  the  evidence  that  the 
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train  on  which  plaintiff  was  a  passenger  had  stoppe 
Horse  Branch  Station,  and  she  had  been  notified  by  the 
ductor  or  other  servant  in  charge  of  the  train  to  get  off, 
after  stopping,  while  plaintiff  was  starting  to  get  off, 
train  was,  by  the  negligence  of  the  agents  and  servani 
defendant,  caused  to  move  with  a  violent  jerk,  by  ¥ 
plaintiff  was  caused  to  fall,  and  was  injured,  and  she  wa 
so  caused  to  be  injured  by  the  negligence  of  the  defend! 
servants,  they  should  find  for  the  defendant.  Or  if  they 
lieve  from  the  evidence  that  before  reaching  the  station, 
before  being  notified  to  get  off  the  train,  plaintiff  volunt 
left  her  seat,  and  negligently  stood  up  in  the  door,  and 
caused  to  fall  by  the  ordinary  stopping  of  the  train,  and 
for  her  own  negligence,  if  they  believe  from  the  evidence 
was  negligent,  she  would  not  have  been  hurt,  they  should 
for  the  defendant." 

The  other  instructions  of  the  court  give  the  measur 
damages,  define  negligence  and  ordinary  care,  and  state 
rectly  the  degree  of  care  required  of  the  defendant  ic 
operation  of  its  train.  The  first  instruction  sets  out  the  s 
of  facts  on  which  the  plaintiff  was  entitled  to  recover,  if 
jury  accepted  as  true  the  version  of  the  transaction  given 
her  and  her  son.  The  only  question  we  deem  it  necessax 
decide  is  whether  the  seventh  instruction  fairly  submittec 
the  jury  the  state  of  facts  showed  by  the  evidence  for  the 
fendant,  on  which  it  sought  exoneration  from  liability, 
have  had  great  difficulty  to  determine  just  what  the  jury  v 
authorized  to  understand  the  court  meant  by  the  instruct 
If  the  first  clause  of  it  was  meant  as  the  converse  of  Nc 
then  there  was  no  necessity  for  the  second  clause.  The 
struction  cannot  mean  that  the  plaintiff  could  not  recc 
unless  she  was  thrown  down  by  a  sudden  jerk  from  the  h\ 
ward  movement  of  the  train  after  it  had  stopped,  for,  by 
last  clause,  if  the  plaintiff  left  her  seat  before  the  ti 
reached  the  station,  and  stood  in  the  door,  and  was  causet 
fall  by  the  ordinary  stopping  of  the  train,  yet  she  could 
cover,  unless  she  did  this  negligently,  and  but  for  her  c 
negligence  she  would  not  have  been  hurt.  Taking  the  en 
instruction  together,  we  conclude  its  fair  meaning  to  the  j 
was  that  if  the  plaintiff  left  her  seat  and  went  to  the  d 
while  the  train  was  still  moving,  and,  while  standing  the 
was  caused  to  fall  by  the  ordinary  stopping  of  the  train, 
jury  was  still  warranted  to  find  for  her,  unless  they  belie^ 
that  in  so  doing  she  failed  to  exercise  such  care  as  might 
ordinarily  expected  of  a  person  of  usual  prudence,  situated 
she  was,  and,  but  for  this,  would  not  have  been  injured.  1 
question  then  arises,  is  this  the  law  of  the  case? 

It  is  a  matter  of  common  knowledge  that,  as  a  rapi 
rolling  passenger  train  stops  at  a  station,  there  is  a  forwi 
movement  of  persons  even  sitting  in  the  car.  Thismovem< 
is  much  more  pronounced  when  one  is  standing  up,  a 
there  is  greater  danger  of  an  old  person  falling  than  in  t 
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case  of  one  yoasger,  or  who   is  on  the  Icokont,  from   expe- 
rience, for  the  forward  sarge  of  the  body  just  as  the  train 
abraptly  stops.     The  railroad  company  is  not  responsible  for 
this.     No  amount  of  care  can  avoid  it.     It  is  not  due  to  any 
jolt  or  jar  of  the  train,  but  simply  to  the  fact  that  the  body 
of  the  person  standing  up  continues  to  move  forward   when 
the  feet,  resting  on  the  floor  of  the  car,  have  stopped.     It  is 
safest  for  passengers  on  railway  trains  to  keep  their  seats 
until  the  train  stops.     If  they  leave  their  seats  when  the  train 
is  approaching  the  station,  they  take  the  risk  of  those  things 
which  are  incidental  to  the  stopping  of  the  train  in  the  usual 
way,  and  with  proper  care.     In  Hughlett  v.  L.  &  N.  R.  Co. 
(Ky.)  22  S.  W.  551,  the  court  said:    ''All  who  board  trains  as 
passengers  know  that  the  announcement  is  usually  made  as  the 
train  approaches  to  a  depot  before  it  actually  reaches  it,  to 
enable  passengers  to  prepare  for  leaving.*'    A  passenger  is 
not  required  to  keep  his  seat  during  his  whole  journey.     He 
may  move  from  one  part  of  the  car  to  another.     When  the 
train  approaches  bis  station,  and  it  is  announced,  he  may 
prepare  to  leave  the  train.     Whether  he  is  wanting  in  reason- 
able care  in  leaving  his  seat  then,  and  standing  in  the  aisle, 
is  a  question  for  the  jury,  if  while  so  standing  he  is  injured 
by  some  jerk  or  bump  of  the  train  not  incidental  to  its  proper 
management.     New  Jersey  Railroad  Co.  v.  Pollard,  22   Wall. 
341,  22  L.  Ed.  877;  Treat  v.  Boston,  etc.,  R.  R.,  131    Mass. 
371;  S  Am.  &  Eng.  Ency.  of  Law,  682;  6  Cyc.  650,  and  cases 
cited.     A  passenger  who  rides  in  a  place  more  dangerous 
than  that  intended  for  passengers,  and   is  there  hurt  by  the 
usual  and  proper  operation  of  the  train,  when  he  would  not 
have  been  hurt,  had  he  remained  in  his  seat,  cannot  be  said 
to  have  been  injured  by  the  negligence  of  the  carrier.     In  the 
case  at  bar,  if  the  evidence  for  the  defendant  is  true,  there 
was  no  negligence  on  its  part,  and  the  proximate  cause  of 
the  accident  was  the  old  lady's  placing  herself  at  the  car  door 
before  the  train  stopped.     lo  lieu  of  instruction  7,  the  court 
should  have  instructed  the  jury  that  if  they  believed  from  the 
evidence  that,  before  the  train  stopped  at  the  station,  the 
plaintiff  left  her  seat,  and  stood  up  at  the  door  of  the  car,  and 
while  standing  there  was  caused  to  fall  by  the  stopping  of  the 
train  in  the  usual  manner,  with  no  more  jerk  than  was  inci- 
dental to  the  stopping  of  the  train  in  the  exercise  of  proper 
care,  as  defined  in  instruction   3,  they  should  find  for  the 
defendant.     The  court  gave  no  distinct  instruction  on  con- 
tributory negligence,  and,  in  addition  to  the  instruction  indi- 
cated, the  jury  should  have  been  instructed,  in  effect,  that, 
although  the  defendant  was  negligent,  as  above  defined,  still 
it  was  incumbent  on  the  plaintiff  to  exercise  such  care  for  her 
own  safety  as  might  be  ordinarily  expected  of  a  person  of 
usual  prudence,  of  her  age  and  condition,  situated  as  she  was, 
and,  if  she  failed  to  exercise  such  care,   and,    but  for  this, 
would  not  have  been  injured,  she  could  not  recover. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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Whittlesey  v.    Burlington,  C.  R.  &  N.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Oct,  2g,  1903,) 

[97  N.  W.  Rep.  66-1 

Injury  to  PaMenger— Defective  Rail — Evidence  of  Similar  Accidents.* 
Where,  in  an  action  for  injuries  to  a  paaseni^er  caused  by  a  broken 
railroad  rail,  plaintiff  claimed  that  the  track  at  and  near  the  point  of 
the  accident  was  defective,  in  that  the  rails  used  were  too  light,  evi* 
dence  of  the  breaking^  of  rails  at  other  near-by  points  on  the  line,  where 
the  conditions  g-enerally  were  the  same  as  at  the  point  of  the  accident* 
was  competent. 

Same — Release — Mental  Incompetency. 

Where  a  passenger  injured  by  a  carrier's  negligence  signed  a  release 
two  days  after  the  injury,  when  she  was  undergoing  much  pain,  and 
testified  that  she  was  suffering  to  such  an  extent  that  she  was  incompe- 
tent to  sign  the  agreement,  and  had  no  recollection  thereof,  and  the 
only  evidence  of  her  capacity  offered  by  defendant  was  that  she  ap- 
peared to  be  in  possession  of  her  mental  faculties  at  the  time,  a  ques- 
tion asked  of  a  physician,  in  rebuttal,  as  to  whether  persons  that  are 
insane  or  have  deranged  minds  at  some  times  appear  sane,  and  talk 
and  converse  in  a  practically  sane  manner,  was  proper. 

Supplemental  opinion.  Following  the  original  submission 
of  this  cause,  an  opinion  was  filed  of  date  May  19,  1902, 
affirming  the  judgment  of  the  court  below.  90  N.  W.  516. 
A  petition  for  rehearing  was  sustained,  and  the  cause  is  now 
before  us  upon  resubmission.  The  opinion  sufficiently  statea 
the  case.     Reversed. 

J.  G.  Myerly,  for  appellant. 

L.  E.  Francis  and  S.  K.  Tracy,  for  appellee. 

PER  CURIAM.  Two  points  only,  as  made  by  the  petition 
for  rehearing,  need  be  noticed.  Upon  the  trial,  plaintiff 
offered  evidence  tending  to  prove  that  broken  rails  had  been 
seen  on  other  and  near-by  portions  of  the  defendant's  road; 
also  that  the  general  condition  of  the  track  where  such  broken 
rails  were  seen,  as  to  being  straight,  etc.,  was  the  same  as  at 
the  point  of  the  accident.  This  evidence  was  rejected,  and 
in  our  former  opinion  we  held  that  the  ruling  was  correct. 
The  opinion,  however,  proceeds  upon  the  theory  that  the  evi-* 
dence  was  offered  to  show  that  the  rail,  the  breaking  of 
which  caused  the  accident,  was  broken  before  the  train  went 
upon  it.  Accepting  such  as  the  purpose  of  the  testimony 
offered,  there  can  be  no  question  as  to  the  soundness  of  the 
views  expressed  in  the  first  division  of  the  opinion.  But 
counsel  for  appellant  now  direct  our  attention  to  the  fact, 
and  insist  that  such  was  not  the  purpose  of  the  evidence;  and 
the  opinion  is  assailed,  not  because  the  proposition  as  therein 
stated  is  unsound  in  principle,  but  because  of  a  misapprehen-* 


*See  foot-note  appended  to  Illinois  Cent.  R.  Co.  v,  Watson's  Adm'r 
(Ky.),  10  R.  R.  R.  27,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  27,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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aion  on  our  part  of  the  purpose  of  the  evidence,  and  the 
qaestion  in  the  case  to  which  it  was  intended  to  have  applica- 
tion. The  injury  of  which  plaintiff  complains  was  caused  by 
the  derailment  of  the  train  on  which  she  was  riding,  and  it 
was  stipulated  at  the  trial  that  such  derailment  was  due  to 
a  broken  rail.  It  is  the  averment  of  the  petition  that  the  acci- 
dent was  the  result  of  carelessness  and  negligence  on  the  part 
of  defendant  in  the  operation  of  its  train,  and  also  in  the 
construction  and  maintenance  of  its  roadbed  and  tracks,  and 
in  the  want  of  attention  thereto.  There  is  no  direct  aver- 
ment of  negligence  having  reference  alone  to  the  particular 
rail  which  was  broken  in  the  accident.  Plaintiff  havirg 
offered  evidence  showing  the  circumstances  of  the  accident, 
the  defendant  then  introduced  evidence  respecting  the  condi- 
tion of  the  roadbed  and  track,  and  the  attention  given 
thereto;  also  evidence  tending  to  prove  that  there  was  no 
patent  defect  in  the  broken  rail,  and  that  the  rails  in  use  in 
the  track  generally  were  purchased  of  a  manufactory  having 
a  first-class  reputation.  On  behalf  of  plaintiff  there  was  then 
farther  evidence  tending  to  show  that  the  rails  in  use  were 
light,  weighing  about  52  pounds  to  the  yard,  and  that  rails  of 
snch  weight  frequently  break  under  heavy  pressure  in  ex- 
treme cold  weather;  that  on  the  day  in  question,  and  for  sev- 
eral days  previous,  the  thermometer  had  been  standing  at 
about  40  degrees  below  zero.  Several  witnesses  had  testified 
that  the  engines  in  use  by  defendant  were  too  heavy,  by  sev- 
eral tons,  to  be  run  over  such  track  in  such  weather;  and  it 
is  the  contention  of  appellant  that  the  tendency  of  the  re- 
jected testimony  would  have  been  to  prove  not  only  that  de- 
fendant was  negligent  in  the  operation  of  such  heavy  engines 
over  the  light  track,  but  that  the  breaking  of  rails  at  different 
places  along  the  line,  where  the  conditions  were  similar  to 
those  at  the  place  of  accident,  brought  home  to  the  defendant 
knowledge  of  the  peril  of  such  operation.  Taking  the  theory 
of  plaintiff's  action  to  be  that  the  conditions  generally  — the 
particular  rail  which  in  fact  broke  being  but  a  factor  therein — 
under  which  the  train  was  being  operated  were  negligent, 
and  that  the  accident  was  the  result  of  such  negligence,  we 
think  the  testimony  offered  was  competent,  and  should  have 
been  admitted.  Generally  speaking,  proof  that  a  particular 
rail  was  defective  could  not  be  made  out  by  showing  that  other 
rails  had  become  broken.  But  another  question  altogether 
is  presented  when,  as  here,  it  is  sought  to  show  by  proof  of 
repeated  breakings  that  all  the  rails  were  defective,  in  the 
sense  that  they  were  insufficient  in  size  and  weight  to  bear 
up  the  engines  and  trains  in  use.  Certainly,  ii  it  should  be 
made  to  appear  that  the  rails  in  use  were  so  light,  and  the 
trains  operated  so  heavy,  that  in  extreme  weather  frequent 
breakings  occurred,  notwithstanding  which  the  defendant 
continued  to  so  operate  its  road,  there  can  be  found  very  sub- 
stantial reasons  for  saying  that  one  injured  by  the  derailment 
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of  a  train  caused  by  one  of  the  rails  becoming  thereby 
broken  could  charge  negligence,  and,  in  making  proof  thereof^ 
ought  not  to  be  restricted  to  the  condition  of  the  particular 
rail  which  happened  to  be  the  immediate  cause  of  the  acci- 
dent. The  duty  of  the  defendant  was  to  construct  and  main- 
tain a  track  sufficient  for  the  operation  of  its  trains  thereover* 
and  in  this  respect  the  highest  degree  of  care  was  imposed 
upon  it.  This  is  elementary.  See  6  Cyc.  619,  and  cases  cited. 
Now,  the  charge  made  being  that  the  track  was  not  so  con- 
structed or  maintained,  we  think  that  evidence  of  the  break- 
ing of  rails  at  other  near-by  points  on  the  line  of  the  road, 
where  the  conditions  generally  were  the  same  as  at  the  point 
of  the  accident,  was  competent.  This  has  frequently  been 
held,  and  we  think  the  doctrine  is  based  upon  sound  prin- 
ciple. The  authorities  giving  sanction  to  the  doctrine  may 
be  found  collected  in  S  Am.  &  Eng.  Ency.  633. 

As  one  ground  of  defense,  the  defendant  pleaded  a  full 
settlement  of  the  matter  oi  damage  alleged  in  the  petition. 
It  appears  that  the  accident  in  question  occurred  February 
9,  1899,  and  on  the  nth  day  of  the  month  plaintiff  signed  an 
instrument  acknowledging  payment  of  the  sum  of  $100  in  full 
satisfaction  of  all  claims  for  damages  growing  out  of  her  in- 
jury. Plaintiff,  in  her  reply,  says  in  respect  thereto  that  she 
was  at  the  time  suffering  from  weakness  of  intellect  and 
mental  derangement  caused  by  her  accident  and  injury  to 
such  an  extent  that  she  was  wholly  unfit  and  incompetent  to 
enter  into  any  such  agreement  of  settlement,  and  that,  in 
point  of  fact,  she  was  in  such  condition  that  she  has  no  recol- 
lection whatever  of  entering  into  the  same.  On  a  careful 
review  of  the  evidence,  and  having  the  assistance  of  theargu-. 
ment  made  by  counsel  upon  this  hearing,  some  evidence  ia 
disclosed  tending  to  prove  that  plaintiff,  at  the  time  she 
signed  the  instrument  in  question,  was  so  far  mentally  de- 
ranged that  she  did  not  comprehend  the  fact  that  a  settle- 
ment was  being  made,  or  the  character  of  the  instrument  she 
was  signing.  The  defendant  having  offered  testimony  to  the 
effect  that  she  appeared  at  the  time  of  the  alleged  settlement 
to  be  in  possession  of  her  mental  faculties,  we  think  the  plain- 
tiff should  have  been  allowed,  in  rebuttal,  to  have  the  benefit 
of  an  answer  to  the  question  propounded  to  the  physician  '^as 
to  whether  persons  that  are  insane,  or  have  deranged  minds, 
at  some  times  appear  to  be  sane,  and  talk  practically  sane 
upon  subjects,  and  converse  in  practically  a  sane  manner." 
The  issue  was  squarely  drawn  as  to  the  mental  capacity  of 
plaintiff,  and,  although  the  physician  was  allowed  to  subse- 
quently answer  a  question  bearing  somewhat  thereon,  we 
think  plaintiff  was  entitled  to  go  into  the  subject  fully;  and 
this  especially  as  it  appears  that  the  alleged  agreement  of 
settlement  was  procured  within  a  few  hours  of  the  accident, 
and  when  plaintiff  was  confessedly  undergoing  much  pain 
and  suffering  as  a  result  of  the  accident. 
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Other  questions  argued  are  not  likely  to  arise  upon  a  new 
trial,  and  need  not  be  here  noticed.  It  follows  from  what 
has  been  said  above  that  a  new  trial  should  have  been 
awarded  plaintiff,  and,  that  such  may  obtain,  the  judgment 
of  the  trial  court  is  reversed. 


Chicago  City  Ry,  Co.  v.  Carroll. 

{Supreme  Court  of  Illinois^  Dec.  i6t  1903.) 

[68N.E.  Rep.  1067.] 

Injury  to  Street  Railway  Passenger — Existence  of  Relation — Evidence 
— Loss  of  Transfer. 
Where  plaintiff  was  injured  by  the  fall  of  a  trolley  pole  while  he  was 
passing'  from  one  street  car  to  another  at  a  junction  point,  and  his 
evidence  that  he  had  a  transfer,  and  that  of  his  son  that  a  transfer  was 
taken  from  his  pocket  when  he  was  brought  home  after  the  injury,  was 
not  contradicted,  the  fact  that  the  transfer  itself  was  not  offered  in 
evidence  did  not  render  the  proof  as  to  plaintiff's  status  as  a  passenger 
insufficient. 

Same — Fall  of  Trolley  Pole — Presumption  of  Negligence.* 

Where  a  passenger  on  a  street  car  was  injured  by  the  fall  of  a  trol- 
ley pole  as  he  was  alighting  at  a  junction  point,  proof  that  plaintiff 
was  a  passenger,  of  the  fact  of  the  accident,  and  the  resulting  injury, 
established  a  prima  facie  case  of  negligence,  without  proof  as  to  what 
caused  the  pole  to  fall. 
Same — Same— Negligence— Pleading. 

Where,  in  an  action  for  injuries  to  a  passenger  on  a  street  car  by  the 
fall  of  a  trolley  pole  as  he  was  alighting,  at  least  three  of  the  six 
counts  of  the  declaration  charged  general  negligence,  the  fact  that 
other  counts  of  the  declaration  charged  specific  negligence  with  ref* 
erence  to  the  fall  of  the  pole,  which  was  not  proved,  was  not  materlaU 

Same — Ownership  of  Line — Evidence. 

Where  plaintiff  was  injured  by  the  fall  of  a  trolley  pole  from  a  street 
car  running  on  a  certain  avenue  in  a  city,  and  plaintiff's  son  testified 
that  cars  running  on  such  avenue  bore  the  inscription,  **The  Chicago 
City  Railway,"  which  was  defendant's  corporate  name,  and  defendant 
introduced  medical  witnesses  who  testified  that  on  the  same  day  plain- 
tiff was  injured  they  were  directed  by  defendant  to  make  an  examina- 
tion of  plaintiff,  and  were  paid  by  defendant  for  so  doing,  such 
evidence  was  sufficient  to  show  that  defendant  owned  and  operated 
the  cars  on  such  avenue. 

Variance. 

An  objection  that  plaintiff  could  not  recover,  by  reason  of  a  vari- 
ance between  the  declaration  and  the  evidence,  should  be  denied  where 
the  objection  failed  to  point  out  wherein  there  was  a  variance,  so  that 
it  might  be  obviated  by  proper  amendment. 

Medical  Testimony — Credibility. 

Where  physicians  were  introduced  as  witnesses  for  defendant  in  a 
suit  for  injuries,  it  was  proper  to  permit  them  to  be  asked  on  cross- 
examination  by  whom  they  had  been  sent  to  examine  plaintiff,  and  by 
whom  they  were  paid,  for  the  purpose  of  affecting  their  credibility  and 
the  weight  of  their  evidence. 

Evidence — Recalling  Witness. 
Where,  in  an  action  for  injuries  to  a  passenger  on  a  street  car,  plain- 

*Pre8ttmption  of  negligence  from  injury  to  passenger,  see  foot-note 
appended  to  McCord  v.  Atlanta  &  C.  Air  Line  R.  Co.  (N.  Car.),  10  R. 
R.  R.  275,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  275,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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tiff  a«ked  leave  to  recall  his  son  for  the  purpose  of  showing  the 
inscription  on  the  cars  on  the  line  on  which  he  was  injured,  after 
plaintiff  had  closed  his  case,  the  g-ranting^  of  such  permission  was  not 
an  abuse  of  discretion. 

Appeal— Refusal  to  Receive  Evidence. 

Where,  in  an  action  for  injuries  to  a  passenger,  the  court  permitted 
plaintiff,  after  he  had  rested,  to  introduce  evidence  of  the  inscription 
on  the  cars  of  the  line  on  which  he  was  injured,  and,  after  the  witness 
had  retired  and  plaintiff  had  rested,  defendant's  attorney  stated 
that  he  desired  to  offer  evidence  "on  the  question  of  the  inspec- 
tion of  the  cars,**  etc.,  whereupon  the  judge  stated  that  he  would 
receive  no  evidence^  except  as  to  the  ownership  of  the  line,  at  that 
stage  of  the  case,  and  defendant  thereupon  did  not  put  any  witness  on 
the  stand,  or  make  any  offer  of  proof,  it  could  not  claim  on  appeal  that 
the  court  erred  by  its  mere  statement  in  refusing  to  receive  the  evidence. 

Damages. 

Where,  in  an  action  for  injuries  to  a  passenger,  plaintiff  alleged  that 
he  was  a  carpenter  and  contractor,  evidence  as  to  his  general  earning 
capacity  prior  to  the  accident  was  admissible. 

Appeal — Remarks  of  Counsel — Exceptions. 

In  the  absence  of  objections  and  exceptions  taken  at  the  time  to  al« 
leged  improper  remarks  of  the  trial  judge,  error  cannot  be  predicated 
thereon. 

Instructions. 

In  an  action  for  injuries,  an  instruction  that,  if  plaintiff  had  proved 
his  cause  of  action  as  alleged  in  his  declaration,  he  was  entitled  to  a 
verdict,  was  unobjectionable. 

Prima  Facie  Case — Instructions. 

Where,  in  an  action  for  injuries  to  a  passenger,  plaintiff's  evidence 
as  to  defendant's  ownership  and  operation  of  the  railroad  on  which 
plaintiff  was  injured  was  sufficient  to  establish  a  prima  facie  case,  and 
was  not  contradicted,  it  was  not  error  for  the  court  to  assume  such 
fact  in  its  instructions  to  the  jury. 

Injury  to  Passenger— Liability — Instructions— Conflict. 

In  an  action  for  injuries  to  a  passenger  by  being  struck  by  a  trolley 
pole,  an  instruction  that  the  burden  was  on  the  carrier  to  show  that  it 
did  all  that  human  care,  vigilance,  and  foresight  could  reasonably  do, 
convistent  with  the  character  and  mode  of  conveyance  adopted,  in  the 
practical  prosecution  of  its  business,  to  prevent  accidents  and  injuries 
to  passengers  riding  on  and  alighting  from  its  cars,  was  not  in  conflict 
with  other  instructions  requiring  plaintiff  to  prove  that  defendant 
owned  and  operated  the  car  in  question,  and  requiring  defendant  to 
exercise  such  care  as  human  beings  are  capable  of,  consistent  with  the 
practical  operation  of  defendant's  trains,  and  that  a  party  charging 
negligence  must  prove  it. 

Same— Damages. 

Where  a  declaration  for  injuries  to  a  passenger  charged  that  the 
Injury  was  permanent,  it  was  not  error  for  the  court  to  permit  the  jury 
to  allow  damages  for  future  suffering. 

instructions. 

Where  an  instruction  submitted  a  number  of  matters  of  fact  to  the 
jury,  and  correctly  stated  the  law  applicable  thereto,  and  concluded 
with  a  sentence  beginning  with,  **What  is  the  truth,  the  jury  must  de- 
termine from  the  evidence  only,"  the  instruction  was  not  objectioable 
on  the  ground  that  it  did  not  require  the  jury  to  find  the  matters  sub- 
mitted from  the  evidence. 

Appeal — Review. 

In  an  action  for  injuries  to  a  passenger,  objections  that  the  verdict 
is  contrary  to  the  evidence,  that  the  damages  are  excessive,  and  that 
plaintiff  is  a  malingerer  cannot  be  reviewed  by  the  Supreme  Court. 
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Appeal  from  Appellate  Court,  First  District. 

Action  by  Robert  Carroll  against  the  Chicago  City  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff, 
afBrmed  by  the  Appellate  Court  (i02  111.  App.  202),  defend- 
ant appeals.     AfiBrmed. 

This  is  an  appeal  from  the  Appellate  Court  for  the  First 
District  from  a  judgment  obtained  by  Robert  Carroll  against 
the  Chicago  City  Railway  Company.  The  original  judg- 
ment in  the  superior  court  was  for  the  sum  of  $5,000.  The 
Appellate  Court  required  a  remittitur  of  $2,000,  and  judg- 
ment was  entered  for  the  sum  of  $3,000.  The  declaration 
consisted  of  six  counts.  Each  of  said  counts  alleged  that 
defendant  was  possessed  of,  owning,  and  operating  a  street 
railway,  and  electric  street  cars  thereon,  the  electricity  for 
which  was  supplied  from  the  wire  overhead  through  and  upon 
an  iron  trolley  pole  attached  to  the  top  of  the  car.  Each 
count  contained  averments  of  due  care  and  caution.  The 
first  count  alleges,  also,  that  plaintiff  was  at  or  near  the  inter- 
section of  Wentworth  avenue  and  Thirty-Fifth  street,  and, 
without  alleging  any  duty,  avers  that  the  defendant,  by  its 
servants,  so  carelessly  and  negligently  propelled  and  man- 
aged its  car  and  trolley  pole  that  the  pole  broke  away  from 
said  car,  fell,  and  hit  plaintiff  upon  the  head.  The  second 
count  avers  defendant  also  owned  and  operated  tracks  and 
trolley  wires  on  Thirty-Fifth  street,  and  that  it  was  defend- 
ant's duty,  when  crossing  said  street,  to  manage  and  control 
the  trolley  pole  on  the  Wentworth  avenue  car  by  a  rope 
attached  thereto,  so  that  it  should  not  be  caught  in  the  inter- 
secting wires;  that  while  the  plaintiff  was  walking  along 
Wentworth  avenue,  at  or  near  the  intersection  of  Thirty- 
Fifth  street,  defendant,  by  its  servants,  so  carelessly  and  neg- 
ligently managed  and  operated  said  car  and  trolley  pole  that 
the  upper  end  thereof  was  not  held  in  control,  and  became 
caught  and  entangled  in  said  wires,  and  was  thereby  torn 
off  the  roof  of  said  car,  fell,  etc.  The  third  count  alleges 
that  the  trolley  pole  was  connected  to  the  car  by  a  turntable 
attached  or  screwed  to  the  car  by  a  bolt,  and  that  it  was  de- 
fendant's duty  to  provide  strong  and  sufficient  bolts;  that  the 
pole  and  turntable  were  attached  by  an  insufficient  and  de- 
fective bolt;  that  while  plaintiff  was  walking  along  Went- 
worth avenue,  at  or  near  its  intersection  with  Thirty-Fifth 
street,  said  pole  fell  by  reason  of  said  defective  bolt.  The 
fourth  count  alleges  that  it  was  defendant's  duty  to  regularly 
inspect  the  pole  and  turntable,  and  see  that  the  bolts  and 
screws  were  in  good  order  and  repair;  that  defendant  per- 
mitted said  bolts  and  screws  by  which  the  turnable  and  pole 
were  attached  to  the  car  to  become  worn  out,  rusty,  and  out 
of  repair;  and  that  while  plaintiff  was  walking  along  Went- 
worth avenue,  at  or  near  the  intersection  of  Thirty-Fifth 
street,  the  trolley-pole  fell  by  reason  of  the  defective  bolt,  as 
aforesaid.     The  fifth  count  charges  that  defendant  operated 
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both  the  Thirty-Fifth  street  and  Wentworth  avenue  lines,  and 
that  passengers  were  entitled,  for  one  fare,  to  a  continuous  ride 
on  both  streets,  and  were  given  transfer  slips  entitling  them 
to  change  cars  at  Thirty-Fifth  street;  that  plaintiff  was  a 
passenger  upon  a  Wentworth  avenue  car,  paid  his  fare,  and 
received  a  tran5:fer  slip;  that  he  left  the  Wentworth  avenue 
car  at  or  near  the  intersection  with  Thirty-Fifth  street  to 
continue  his  journey  upon  a  Thirty-Fifth  street  car,  and, 
while  he  was  walking  to  said  car,  defendant  so  carelessly  and 
negligently  managed  and  operated  the  Wentworth  avenue 
car,  and  trolley  pole  attached  thereto,  that  said  trolley  pole 
fell,  etc.  The  sixth  count  differs  from  the  fifth  count  in  the 
negligence  averred,  which  is  that  defendant,  by  its  servants, 
carelessly  and  negligently  permitted  plaintiff  to  be  hit  upon 
the  head  by  said  trolley  pole.  The  general  issue,  only,  was 
filed.  The  only  error  relied  upon  is  that  the  Appellate  Court 
erred  in  affirming  the  judgment  of  the  superior  court,  and  in 
not  reversing  the  same;  and,  based  upon  this  assignment, 
appellant  argues  and  insists  upon  error  in  the  court's  refusal 
to  direct  a  verdict  for  appellant,  and  in  failine  to  direct  the 
jury  that  appellee  could  not  recover  under  the  various  counts 
of  the  declaration,  the  giving  and  refusal  of  instructions,  the 
admission  and  rejection  of  evidence,  and  alleged  improper 
remarks  by  the  court. 

Wm.  J.  Hynes  and  Samuel  S.  Page  (Mason  B.  Starring,  of 
counsel),  for  appellant. 
Steere  &  Furber,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  At  the  close  of  all  the 
evidence  appellant  made  a  motion  and  offered  an  instruction 
to  have  a  verdict  directed  for  it.  The  court  denied  the  mo- 
tion and  refused  the  instruction,  and  for  that,  error  is  assigned. 
If  there  was  evidence  in  the  record  fairly  tending  to  support 
the  averments  of  the  declaration,  or  any  count  of  it,  that  in- 
struction was  properly  refused. 

As  to  the  manner  in  which  and  the  circumstances  under 
which  appellee  received  his  injuries,  no  evidence  was  offered 
except  by  appellee.  Appellant  has  no  evidence  in  the 
record,  and  examined  no  witness  on  any  branch  of  the  case, 
except  as  to  the  measure  of  damages,  so  that  whatever  evi^ 
dence  there  is  in  the  record  tending  to  establish  appellee's 
case  is  uncontradicted  and  undisputed.  The  undisputed  evi^ 
dence  shows  that  appellee,  on  the  28th  day  of  January,  1899, 
between  10  and  11  o'clock  a.  m.,  entered  one  of  appellant's 
electric  cars,  which  was  operated  by  a  trolley,  at  Sixty-Third 
street  and  Wentworth  avenue,  to  make  a  journey  over  its  line 
thence  to  Thirty-Fifth  street,  where  appellant  had  a  line 
running  east  and  west  along  the  latter  street,  which  appellee 
was  to  take  to  carry  him  west  to  Parnell  avenue,  where  he 
resided;  that  appellee  paid  his  fare,  and  received  a  transfer 
for  the  Thirty-Fifth  street  line;  that  when  Thirty-Fifth  street 
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was  reached,  and  as  appellee  was  alighting  from,  or  just  as 
he  had  alighted  from,  the  Wentworth  avenue  car  to  go  to 
the  Thirty-Fifth  street  car,  at  the  junction  of  these  two 
streets,  the  trolley  pole  from  the  Wentworth  avenue  car, 
from  which  appellee  had  just  alighted  or  was  alighting,  fell 
from  that  car  and  struck  appellee  upon  the  head  and  knocked 
him  down,  and  whatever  injuries  he  did  suffer  resulted  there- 
from. Appellee  was  picked  up  in  a  dazed  condition,  and 
carried  to  a  store  near  the  car  line,  and  taken  thence  home 
in  an  ambulance. 

Appellee  testified  that  he  had  a  transfer,  and  his  son  testified 
that  when  he  was  brought  home  a  transfer  was  taken  out  of 
his  pocket.  No  witness  denied  that  he  had  a  transfer,  or 
that  he  received  it  in  the  regular  way.  It  is  now  urged  that 
because  a  transfer  paper  itself  was  not  offered  in  evidence, 
and  is  not  in  the  record,  that  is  fatal  to  appellee's  case.  We 
do  not  think  so.  The  action  was  not  upon  the  transfer  paper. 
It  was  a  mere  incident  to  appellee's  right.  It  was  sufficient 
that  the  undisputed  evidence  showed,  or  tended  to  show,  that 
appellee  did  receive  a  transfer,  and  in  consequence  of  that, 
and  by  virtue  of  it,  was  a  passenger  on  both  lines  of  appellant 
while  making  a  continuous  journey  to  his  destination.  North 
Chicago  Street  Railroad  Co.  v.  Raspers,  i86  111.  246,  57  N. 
E.  849. 

It  is  further  said  by  appellant  that  there  is  nothing  to  show 
what  caused  the  trolley  pole  to  fall,  or  to  show  that  the  car  was 
run  in  a  negligent  manner  with  regard  to  speed,  or  defectively 
or  wrongly  constructcid.  It  was  not  necessary  for  appellee 
to  show  these  matters.  As  early  as  1854,  in  the  case  of 
Galena  &  Chicago  Union  Railroad  Co.  v.  Yarwood,  i;  111. 
468,  this  rule  was  announced  (page  471):  ''By  the  law  they 
[railroads]  are  bound  to  the  utmost  diligence  and  care,  and 
are  liable  for  slight  negligence.  Proof  that  defendant  [ap- 
pellee] was  a  passenger,  the  accident,  and  the  injury,  make  a 
prima  facie  case  of  negligence.  This  is  done,  and  the  burden 
of  explaining  is  thrown  upon  the  plaintiffs  [appellants]." 
The  rule  above  quoted  has,  from  the  time  of  its  announce- 
ment to  the  present  time,  been  adhered  to  by  an  unbroken 
line  of  decisions  in  this  state.  It  is  the  general,  recognized 
rule  of  this  country,  and  is  one  application  of  the  rule  res  ipsa 
loquitur.  3  Thompson  on  Negligence,  §  2754;  2  Wharton  on 
Negligence,  §  661 ;  Galena  &  Chicago  Union  Railroad  Co.  v. 
Yarwood,  17  111.  509,  6$  Am.  Dec.  682;  Pittsburg,  Cincinnati 
&  St.  Louis  Railway  Co.  v.  Thompson,  56  111.  138;  Peoria, 
Pekin  &  Jacksonville  Railroad  Co.  v.  Reynolds,  8^  111.  418; 
Eagle  Packet  Co^  v.  Defries,  94  III.  598,  34  Am.  Rep.  245 ; 
North  Chicago  Street  Railway  Co.  v.  Cotton,  140  111.  486,  29 
N.  E.  899.  The  rule  as  announced  by  Mr.  Thompson  in  bis 
work  on  Negligence,  supra,  is:  ''The  general  rule  maybe 
said  to  be  that  where  an  injury  happens  to  the  passenger  in 
consequence  of  the  breaking  or  failure  of  the  vehicle,  road- 
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way,  or  other  appliance  owned  or  controlled  by  the  carrier* 
and  used  by  him  in  making  the  transit,  or  in  consequence  of 
the  act,  omission,  or  mistake  of  his  servants,  the  person  en- 
titled to  sue  for  the  injury  makes  out  a  prima  facie  case  for 
damages  against  the  carrier  by  proving  the  contract  of  car- 
riage ;  that  the  accident  happened  in  consequence  of  such 
breaking  or  failure,  or  such  act,  omission,  or  mistake  of  his 
servants;  and  that  inconsequence  of  the  accident  the  plaintiff 
sustained  damage."  In  North  Chicago  Street  Railway  Co. 
V.  Cotton,  supra,  this  court  said  (page  494,  140  III.,  page 
901,  29  N.  E.):  '^The  general  rule  seems  to  be  that 
proof  of  an  injury  occurring  as  the  proximate  result  of 
an  act  which  under  ordinary  circumstances  would  not,  if  done 
with  due  care,  have  injured  any  one,  is  enough  to  make  oat 
a  presumption  of  negligence.  And  this  is  held  to  be  the  rule 
even  where  no  special  relation,  like  that  of  passenger  and 
carrier,  exists  between  the  parties."  In  that  case  the  further 
language  is  used  (page  493,  140  III.,  page  goi^  29  N.  E.): 
''The  evidence  of  the  injury  to  the  plaintiff,  and  the  circum- 
stances under  which  it  was  inflicted,  were,  alone,  sufficient  to 
raise  a  presumption  of  negligence  on  the  part  of  the  defend- 
ant; and,  as  no  evidence  was  offered  to  rebut  that  presump- 
tion, a  verdict  in  favor  of  the  plaintiff  necessary  followed, 
wholly  regardless  of  the  evidence  objected  to." 

Appellant  contends  that  as  certain  counts  in  the  declara- 
tion alleged  that  the  car  was  not  properly  inspected,  and  that 
other  counts  alleged  that  the  bolts  and  connections  of  the 
trolley  pole  were  rusty  and  worn,  these  were  specific  charges 
of  negligence,  and  there  was  no  proof  in  the  record  to  sup- 
port them.  Appellant,  in  its  argument,  seems  to  overlook 
the  fact  that  the  declaration  contained  "Six  counts,  and  that  in 
at  least  three  of  them  there  was  no  specific  negligence 
charged.  But  if  its  contention  was  sound,  as  we  think  it  is 
not,  as  applied  to  the  cbunts  charging  specific  negligence,  it 
could  not  be  applied  to  the  counts  charging  general  negli- 
gence. Touching  this  same  objection,  which  was  made  in 
the  Cotton  Case,  supra,  this  court  said  (page  495,  140  III., 
page  901,  29N.  E.):  ''But  it  seems  to  be  contended  that, 
even  admitting  that  a  presumption  of  negligence  arises  from 
mere  proof  of  the  plaintiff's  injury  and  its  cause,  it  does  not 
follow  that  there  is  any  presumption  of  the  specific  negli- 
gence alleged  in  the  declaration.  Even  if  it  be  admitted  that 
the  presumption  is  one  of  negligence  generally,  and  not  of 
any  specific  negligence,  we  think  it  sufficient  to  throw  upon 
the  defendant  the  burden  of  rebuttidg  the  specific  negligence  al- 
leged. But  the  circumstances  of  the  injury  do,  in  our  opinion, 
give  presumptive  evidence  of  at  least  the  specific  negligence 
charged  in  the  first  count  of  the  declaration.  That  charge,  as 
we  have  seen,  is  very  general,  and  consists  of  negligently  run- 
ning and  operating  its  road  and  the  cars  propelled  thereon." 
The  first  count  of  the  declaration  charges  that  appellant  "so 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S         41 

Chicago  City  Ry.  Co.  v.  Carroll 

carelesssly  and  negligently  propelled  and  managed  said  car  and 
trolley  pole  that  said  trolley  pole  broke  away  from  said  car, 
and  fell  and  hit  plaintiff  upon  the  bead.''  The  fifth  count 
charges  that  appellant  ''so  carelessly  and  negligently  man- 
aged and  operated  said  Wentworth  avenue  car,  and  trolley  pole 
attached  thereto,  that  said  trolley  pole  fell  and  bit  plaintifi 
apon  the  head.'*  The  sixth  or  additional  count  charges  that 
appellant  ''carelessly  permitted  plaintifi  to  be  hit  upon  the 
head  by  said  trolley  pole."  Applying  the  rule  as  announced 
in  the  above  case,  and  as  we  think  it  is  generally  recognized, 
there  can  be  no  doubt  but  that  the  evidence  in  behalf  of 
appellee  was  sufficient  to  cast  upon  appellant  the  burden  of 
rebutting  the  negligence  alleged  in  these  counts. 

Appellant  says  that,  even  if  it  be  conceded  that  the  rule 
res  ipsi  applies,  the  instruction  should  have  been  given,  be- 
cause there  was  no  evidence  in  the  record  showing  that  ap- 
pellant owned,  operated,  or  controlled  the  electric  car  lines  in 
question.  There  was  evidence  in  the  record  tending  to  show 
that  appellant  did  operate  and  own  the  lines  in  question. 
Appellee's  son  testified  that  the  cars  running  upon  the  Went- 
worth avenue  line  bore  the  inscription,  "The  Chicago  City 
Railway."  Dr.  Babcock,  a  witness  for  appellant,  testified 
that  on  the  same  day  that  appellee  was  injured,  and  very 
shortly  after  the  injury,  he  was  directed  by  appellant  to  go 
and  make  an  examination  of  appellee,  and  was  paid  by  the 
appellant  for  that  service.  Dr.  Moyer,  another  witness  for 
appellant,  testified  that  he  examined  appellee  on  the  morning 
of  February  3,  1899,  and  that  he  was  sent  by  the  appellant 
to  make  the  examination,  and  appellant  paid  for  it.  Dr. 
John  Leeming  testified  that  he  examined  appellee  on  August 
4»  1S99;  that  he  was  sent  by  appellant  to  make  the  examina- 
tion, and  was  paid  by  it  for  so  doing.  Consolidated  Coal  Co. 
V.  Bruce,  150  111.  449.  37  N.  E.  912.  Every  count  in  the 
declaration  averred  that  appellant  was  possessed  of,  owned, 
and  operated  said  electric  railroad.  In  McNulta  v.  Lock- 
ridge,  137  111.  270,  27  N.  E.  452,  31  Am.  St.  Rep.  362,  it  was 
said  that  the  plea  of  the  general  issue  did  not  traverse  the 
allegation  that  the  defendant  was  possessed  of  and  operated 
a  railroad,  and  appellee  invokes  this  case  as  authority  for  the 
position  that  it  was  unnecessary  for  it  to  make  any  proof  of 
that  allegation  until  it  was  denied.  As  there  was  evidence 
in  the  record  tending  to  show  ownership  and  operation  of 
this  railroad  by  appellant,  the  case  does  not  need  to  be  dis- 
posed of  upon  the  theory  of  the  presumption  arising  from 
the  pleadings.  The  case  does  not  present  that  question 
squarely,  and  we  do  not  now  feel  called  upon  to  determine 
just  what  constiuction  shall  be  placed  upon  the  language  of 
the  court  in  the  Lockridge  Case.  We  are  clear,  however, 
that  where  the  matter  is  not  made  an  issue,  and  is  but  in- 
ducement to  the  general  charge  of  negligence  averred,  slight 
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evidence  will   be  sufficient,  uncontradicted,  to  support  the 
allegation. 

Appellant,  at  the  close  of  all  the  evidence,  also  offered  six 
instructions  asking  the  court  to  hold  that  appellee  could  not 
recover  under  the  respective  counts  of  his  declaration.  The 
ground  of  the  contention  is  not  stated  in  the  instructions 
offered,  and,  if  't  were  upon  the  theory  that  there  was  a 
variance  between  the  declaration  and  the  evidence,  the  in* 
Btruction  should  have  been  denied,  for  the  failure  to  point  oat 
wherein  there  was  a  variance,  so  that  it  might  be  obviated 
by  proper  amendment.  Chicago,  Rock  Island  &  Pacific 
Railway  Co.  v.  Clough,  134  111.  586,  25  N.  E.  664,  29  N.  E. 
184.  The  theory  of  appellant  as  to  these  instructions  seems 
to  be  that  there  was  no  evidence,  or  not  sufficient  evidence, 
to  support  any  count  in  the  declaration.  From  what  we 
have  already  said,  it  is  quite  clear  that  as  to  at  least  three 
counts  the  instructions  were  properly  refused;  and,  though 
there  may  have  been  counts  that  there  was  no  proof  to  su&< 
tain,  they  were  all  for  the  same  injury,  and  any  one  good 
count  would  have  been  sufficient  to  support  a  verdict  and 
judgment.  It  has  not  been,  and  cannot  well  be,  as  we  think, 
pointed  out,  how  appellant  could  be  injured  by  the  refusal  of 
these  instructions  as  to  particular  counts,  when  other  counts 
must  have  been  permitted  to  stand  to  evidence  applying  to 
them,  and  we  would  not  reverse  the  case  for  such  error  if  it 
existed. 

It  is  urged  that  it  was  error,  on  cross-examination,  to  ask 
the  doctors  introduced  by  appellant  by  whom  they  were 
sent  and  paid.  We  do  not  think  so.  It  is  always  competent, 
on  cross-examination,  to  ask  a  witness  if  he  is  in  the  employ 
of  a  party,  or  if  at  the  time  he  rendered  the  particular  service 
he  was  in  the  employ  of  such  party,  for  the  purpose  of  show^ 
ing  his  relation  to  the  case,  and  his  interest  in  it,  as  affecting 
his  credibility  and  weight  of  his  evidence.  It  being  proper 
to  ask  the  question,  and  the  evidence  being  properly  in  the 
record,  it  could  be  considered  on  any  proposition  it  tended  to 
establish. 

It  is  also  complained  that  appellee  had  closed  his  case,  and 
appellant  had  offered  its  evidence,  when  appellee  was  allowed 
to  recall  his  son  John,  and  show  by  him  the  name  or  the  in* 
scription  on  the  cars  on  appellant's  line.  This  was  not 
error.  It  is  in  the  discretion  of  the  trial  court  to  allow  evi- 
dence that  has  been  overlooked  or  omitted,  at  any  state  of  \he 
case;  and  unless  that  discretion  has  been  abused,  or  injury  is 
shown  to  have  resulted  from  it,  it  cannot  be  said  to  be  error. 
When  this  son  of  appellee  was  recalled,  and  allowed  to  tes- 
tify  relative  to  the  name  appearing  on  the  cars,  the  court 
informed  appellant  that,  if  it  so  desired,  he  would  hear  evi- 
dence on  its  part  in  denial  of  what  the  evidence  thus  allowed 
tended  to  show,  but  appellant  offered  no  such  evidence. 

When  this  witness  retired   from  the  stand,    appellee  an- 
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nounced  that  be  rested  his  case.  Appellant's  attorney  then 
said :  ''We  desire  to  offer  evidence^  your  honor,  on  the  question 
of  inspection  of  the  cars,  and  so  forth."  The  court  replied: 
''Very  ^ell.  I  won't  receive  any  evidence,  except  as  to  the 
ownership  of  this  line,  at  this  stage."  Exception  was  taken, 
and  it  is  now  urged  that,  inasmuch  as  appellee  was  allowed 
to  show  the  inscription  on  the  cars,  it  tended  to  show  owner- 
ship, and  that  appellant  should  have  been  allowed  to  show 
that  it  did  inspect  its  cars;  that,  in  the  absence  of  proof  cf 
ownership,  appellant  was  not  required  to  prove  anything;  and 
that  as  there  was  no  evidence,  until  the  testimony  of  this 
son,  of  ownership,  the  court  should  have  opened  the  case, 
and  allowed  proof  upon  the  question  of  inspection.  It  may 
first  be  said,  there  was  evidence  of  ownership  and  operation 
of  the  car  by  appellant  already  in  her  record,  and  il  would  be 
a  dangerous  rule  of  practice  to  sustain  error  upon  an  assign- 
ment such  as  this.  Appellant,  in  fact,  ofiered  no  evidence 
upon  the  matter.  No  witness  was  put  upon  the  stand.  No 
question  was  asked.  Nothing  was  done,  except  a  mere  con- 
versation or  talk  had  between  counsel  for  appellant  and  the 
court.  Such  procedure  as  that  does  not  amount  to  an  offer 
of  evidence,  and  the  remarks  of  the  court  did  not  amount  to 
a  refusal  to  admit  evidence.  There  can  be  no  refusal  to 
admit  that  which  has  not  been  ofiered,  and  counsel  cannot,  by 
engaging  in  a  mere  conversation  with  the  court,  although  it 
may  relate  to  the  procedure,  by  merely  stating  what  he  de- 
sires to  do,  get  a  ruling  from  the  court  upon  which  he  can 
predicate  error.  If  appellant  desired  to  make  the  contention 
it  now  makes,  it  should  have  at  least  put  a  witness  upon  the 
stand,  and  proceeded  far  enough  that  the  question  relative 
to  the  point  it  is  now  said  it  was  desired  to  offer  evidence 
upon  was  reached,  and  then  put  the  question,  and  allow  the 
court  to  rule  upon  it,  and  then  offer  what  was  expected  to  be 
proved  by  the  witness,  if  be  was  not  allowed  to  answer  the 
question  asked.  It  was  not  stated  to  the  court  that  appellant 
did  inspect  the  cars,  or  could  prove  that  the  cars  had  been 
regularly  inspected  or  recently  inspected,  or  that  the 
inspection  that  was  made  was  an  examination  of  the  trolley 
pole  or  its  attachments;  and  to  now  hold  that  the  case  should 
be  reversed  upon  the  mere  statement  of  counsel  that  he 
desired  to  offer  evidence  upon  the  question  of  the  ''inspection 
of  the  cars,  and  so  forth,"  would,  as  we  think,  be  setting  a 
dangerous  precedent,  and  one  that  would  tend  to  irregularity 
in  such  matters.  Stevens  v.  Newman,  68111.  App.  549;  Beard 
V.  Lofton,  102  Ind.  408,  2N.  E.  129;  Morris  v.  Morris,  iiglnd. 
341.  21  N.  E.  918;  Ralston  v.  Moore,  105  111.  243,  4  N.  E. 
673;  Smith  V.  Gorham,  119  Ind.  436,  21  N.  E.  1096;  City  of 
Evansvillev.  Thacker,  2  Ind.  App.  370,  28  N.  E.  <;59;  Darnell 
V.  Sallee,  7  Ind.  App.  581,  34  N.  E.  1020;  First  Nat.  Bank  v. 
Stanley,  4  Ind.  App.  213,  30  N.  E.  799;  Lewis  v.  State,  4  Ind. 
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App.   ^04,  31  N.  E.  375;  Huggins  v.  Hughes,  11   Ind.   App. 
465,  39  N.  E.  298;  8  Ency.  of  PI.  &  Pr.  236. 

Other  matters  are  urged  by  appellant  with  reference  to  the 
admission  and  exclusion  of  evidence,  which  relate  particularly 
to  the  examination  of  the  medical  witnesses  and  experts. 
The  objections  grow  chiefly  out  of  hypothetical  questions  pro- 
pounded to  witnesses  relative  to  the  condition  of  appellee. 
The  questions  are  long,  and  the  objection  highly  technical. 
We  have  examined  the  questions  in  the  light  of  appellant's 
argument,  and  think  there  was  no  material  error  in  the  ruling 
of  the  court  in  regard  to  them.  One  of  the  matters  of  evi* 
dence  objected  to  is  that  appellee  was  allowed  to  testify  as 
to  his  wages  and  earnings  previous  to  the  time  of  the  injury* 
while  there  is  no  allegation  in  the  declaration,  or  any  count 
thereof,  that  appellee  lost  any  specific  wages  or  earnings,  and 
no  allegation  of  any  particular  trade  or  profession.  The 
evidence  was  that  appellee  was  a  carpenter  and  contractor, 
and  in  relation  to  the  wages  he  received  in  such  lines  of 
business.  In  Chicago  &  Erie  Railroad  Co.  v.  Meech,  163  111. 
305,  45  N.  E.  290,  this  question  was  very  fully  considered, 
and  after  a  review  of  the  cases  of  an  earlier  day,  when  this 
court  had  authority  to  review  both  the  facts  and  the  law,  we 
said  (page  314,  163  111.,  page  293,  45  N.  E.):  ^'The  rule 
deducible  from  the  cases  in  this  state  is  that,  in  order  to 
recover  compensation  for  inability  to  work  at  the  plaintiff's 
ordinary  and  usual  employment  or  business,  all  that  is  neces- 
sary in  the  declaration  is  the  general  averment  of  such  ina- 
bility caused  by  the  injury,  and  consequent  loss  and  damage, 
and  that  proof  of  his  particular  employment  or  business,  and 
of  his  ordinary  wages  or  earnings  therein,  is  admissible  in 
evidence  under  such  general  averment,  but  that,  when  it  is 
sought  to  recover  for  loss  of  profits  or  earnings  that  depend 
upon  the  performance  of  a  special  contract  or  engagement, 
then  these  special  and  particular  damages,  and  the  facts  on 
which  they  are  based,  must  be  set  out  in  the  declaration." 
The  evidence  did  not  go  to  any  special  or  particular  damage 
growing  out  of  the  performance  of  any  special  contract  or 
engagement  which  the  appellee  claimed  to  have  lost,  but 
related  solely  to  his  earning  capacity  as  a  carpenter  and  fore- 
man. It  did  not  go  into  the  question  of  his  future  or  past 
profits  and  contracts,  and  there  was  no  error  in  its  admission. 

It  is  also  assigned  as  error  that  the  court  made  improper 
remarks  during  the  progress  of  the  trial.  This  assignment 
we  cannot  consider.  An  examination  both  of  the  abstract 
and  record  discloses  that  no  objection  or  exception  was  taken 
at  the  time.  In  Hall  v.  First  Nat.  Bank  of  Emporia,  133  111. 
234,  24  N.  E.  546,  we  said  (page  243,  133  111.,  page  548,  24 
N.  €.):  '^Various  objections  are  made  to  the  conduct  of  the 
trial  judge.  It  is  enough  to  say  that  no  exceptions  appear 
to  have  been  taken  in  respect  of  such  conduct.  If  the  trial 
judge  was  guilty  of  impropriety,     *    *    *    the  party  object- 
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ing  must,  by  objection  and  exception,  properly  preserve  the 
same  in  the  record,  if  he  desires  to  insist  upon  the  same 
upon  error  or  appeal."  The  same  rule  is  recognized  and 
laid  down  in  8  Encyclopedia  of  Pleading  &  Practice,  272. 

Five  instructions  were  given  in  behalf  of  appellee,  and  all 
are  complained  of.  The  first  instruction  told  the  jury  that,  if 
plaintiff  had  proved  his  cause  of  action  as  alleged  in  his 
declaration,  he  was  entitled  to  a  verdict.  This  instruction 
has  several  times  been  before  this  court,  and  has  been  held 
to  be  unobjectionable.  Pennsylvania  Co.  v.  Marshall,  119 
111.  399,  10  N.  E.  220;  Chicago  City  Railway  Co.  v.  Hastings^ 
136  111.  251,  26  N.  E.  594;  Ohio  &  Mississippi  Railway  Co.  v. 
Porter,  92  111.  437;  Race  v.  Oldridge,  90  III.  2i;c,  32  Am.  Rep. 
27;  Mt.  Olive  Coal  Co.  v.  Rademacher,  190  111.  538,  60  N. 
E.  888. 

It  is  complained  that  the  second  instruction  assumes  that 
the  appellant  was  the  owner  of  the  street  railroads  mentioned 
in  the  declaration.  We  do  not  think  the  instruction  assumes 
anything,  but  tells  the  jury  that  if  they  believe,  from  the 
evidence,  the  matters  stated  in  the  instruction,  they  shall  find 
for  the  plaintiff.  But  if  the  appellant's  construction  of  the 
instruction  were  correct,  it  would  not  for  that  reason  alone 
be  error.  There  was  a  prima  facie  showing  by  appellee 
that  appellant  owned  and  operated  the  railroad  which  injured 
appellee,  and  there  was  no  evidence  even  tending  to  contra- 
dict it;  and  it  is  not  error  for  the  court  to  assume  in  an  in- 
struction that  which  is  established  on  one  side,  and  not 
denied  on  the  other. 

Appellee's  third  instruction  told  the  jury  that  if  they  found, 
from  the  evidence,  he  was  a  passenger  of  appellant,  and  was 
struck  and  injured  by  the  trolley  pole  falling  from  appellant's 
car,  and  that  appellee  was  using  due  care,  then  the 
burden  was  upon  appellant  to  show  that  'Mt  did  all  that  hu- 
man care,  vigilance,  and  foresight  could  reasonably  do, 
consistent  with  the  character  and  mode  of  conveyance 
adopted,  in  the  practical  prosecution  of  its  business,  to  pre- 
vent accident  and  injuries  to  passengers  riding  upon  its  cars, 
or  alighting  therefrom  and  leaving  the  same."  It  is  said  this 
instruction  was  in  conflict  with  other  instructions  given  for 
appellant,  namely,  the  sixth,  which  was  that  appellee  must 
prove  that  appellant  owned  and  operated  the  car  in  question; 
the  twenty-third,  which  was  that  appellant  should  exercise 
such  care  ''as  human  beings  are  capable  of,  and  such  care  as 
is  consistent  with  the  practical  operation  of  its  trains";  and 
the  thirty-fifth,  which  was  that  a  party  charging  negligence 
must  prove  it.  We  see  no  conflict.  The  rule  of  care  is  the 
same  in  appellee's  third  and  appellant's  twenty-third  instruc- 
tions, and,  as  there  were  several  counts  in  the  declaration, 
some  of  which  were  not  upon  the  relation  of  carrier  and  pas- 
senger, appellant's  thirty-fifth  instruction  was  properly  given; 
but  when  the    relation  of  carrier  and  passenger  was  es- 
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tablished,  and  ihe  injury  shown  to  have  resulted  from 
instruments  and  means  wholly  within  appellant's  control, 
then,  prima  facie,  the  negligence  of  appellant  was  proven. 
To  establish  that  the  relation  of  carrier  and  passenger  ex- 
isted, it  would  naturally  follow  that  it  must  be  shown  in  some 
manner,  either  by  admission  or  evidence,  that  appellant 
owned  and  operated  the  car  in  question,  and  that  appellee 
was  a  passenger,  by  having  ridden,  by  being  in  the  car,  or 
in  some  of  the  ways  by  which  that  relation  may  arise. 

Appellee's  fourth  instruction  is  as  to  the  measure  of  dam- 
ages, and  "appellant  complains  that ''it  includes  the  element 
of  prospective  suffering  and  loss  of  health."  The  declara- 
tion, and  at  least  two  of  the  counts,  allege  permanent  injury, 
and  it  was  not  error  to  instruct  the  jury  to  compensate  appel- 
lee for  not  only  what  he  had  suflered,  but  what  he  would 
sufier. 

It  is  said  the  fifth  instruction  given  by  the  court  sua  sponte 
did  not  require  the  jury  to  find,  from  the  evidence,  the 
matters  submitted,  and  it  required  of  appellant  a  higher 
degree  of  care  than  it  should.  The  instruction  submits  a 
number  of  matters  of  fact  to  the  jury,  and  correctly  states  the 
rule  applicable,  and  concludes  with  a  sentence  beginning, 
''What  is  the  truth,  the  jury  must  determine  from  the  evi- 
dence only."  We  do  not  regard  the  instruction  as  bad, 
from  any  point  of  view.  It  does  not  state  fully  the  rule  as 
to  the  care  required  of  appellant,  but  that  is  cured  by  other 
instructions,  and  particularly  by  appellant's  twenty-third, 
which  deals  with  that  sole  question. 

Appellant  ofiered  42  instructions,  and  31  were  given  by 
the  court.  It  complains  that  all  were  not  given.  We  have 
examined  them,  and  many  of  them  were  bad,  and  should 
have  been  refused  for  that  reason.  Others  are  covered  by 
those  given,  and  there  was  no  error  in  refusing  them.  Ap- 
pellant was  treated  more  liberally  than  was  its  right  in  the 
matter  of  instructions,  and  the  substantial  errors  were  in  its 
favor,  and  at  its  request.  The  case  required  no  such  number, 
and  covered  no  such  field,  and  we  are  satisfied  appellant  has 
suffered  no  injustice  from  the  court  in  that  regard. 

Appellant  has  filed  no  brief  in  this  case,  but  has  filed  an 
argument  consisting  of  54  pages,  most  of  which  is  devoted 
to  propositions  which  we  are  not  authorized  to  consider  in 
reviewing  a  case  brought  from  the  Appellate  Court.  For  in- 
stance, it  is  urged  that  appellee  is  a  malingerer,  and  that  he 
was  feigning  much  of  the  ailments  and  injuries  to  which  he 
testified,  and  that  the  verdict  is  excessive,  and  that  it  is  con- 
trary to  the  evidence.  All  of  these  matters  were  disposed  of 
before  this  case  reached  this  court.  Unless  the  court  has  the 
aid  of  counsel  in  pointing  out  the  particular  defects,  and 
the  law  relating  to  the  matter,  from  the  view  point  of  counsel 
urging  objections,  it  cannot  be  expected  to  go  through  both 
the  record  and  the  whole  field  of  the  law  to  ascertain  if  some 
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rule  may  not  be  applied  that  will  be  beneficial  to  the  ob- 
jector. The  rules  of  this  court  require  a  brief,  and  permit 
an  argument;  and  the  tendency  of  counsel  is  to  too  frequently 
avail  themselves  of  that  which  is  permissive,  and  ignore  that 
which  is  required. 

As  we  view  this  record,  the  judgments  of  the  trial  and 
appellate  courts  should  be  sustained.  Th6  judgment  of  the 
appellate  court  is  affirmed.    Judgment  affirmed. 


Cohn  ei  al.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

{Supreme  Court  of  Missouri,  Diinsion  No.  ^,  March  jj,  1904,) 

[79  S.  W.   Rep.  961.J 

Carriage  of  Freight— Discrimination  in  Rates— Oamaget—Sufficioncy 
of  Petition. 
In  an  action  ag'ainat  a  railroad  company  for  the  violation  of  Rev.  8t. 
1899,  g  1153,  prohibiting  railroads  from  g^iving  any  unreasonable  advan- 
tage to  any  locality,  or  subjecting  any  locality  to  unreasonable  disadvan- 
tage, and  section  1134,  prohibiting  them  from  charging  higher  rates  for 
a  shortet  than  for  a  longer  haul,  a  petition  alleging  that  the  defendant 
has  charged  the  plaintififs  a  higher  rate  for  shipping  freight  from  a 
certain  point  to  their  station  than  its  published  tariffs  from  the  same 
point  m  the  same  direction  to  stations  at  a  greater  distance— specifying 
the  difference  in  the  charges,  and  the  amount  on  which  the  excessive 
freight  was  paid,  and  alleging  that  merchants  doing  business  at  the 
other  points  were  given  an  undue  advantage  over  plaintiffs — sufficiently 
states  in  what  way  they  were  injured  by  defendant's  acts. 

Same — Same— Freight  Not  Carried  the  Greater  Distance. 

Where  a  railroad  company  charges  higher  rates  for  carrying  freight 
a  leas  distance  than  its  published  rates  for  carrying  it  a  greater  distance 
in  the  same  direction  over  the  same  road,  it  violates  Rev.   St.  1899,  §$ 

1133,  1134,  prohibiting  discrimination  between  localities,  or  charging  a 
greater  rate  for  a  shorter  haul,  though  it  does  not  actually  carry  any 
freight  the  greater  distance. 

Same — ^Same— Greater  Rate  for  Shorter  Haul. 

Though,  in  an  action  against  a  railroad,  under  Rev.  St.  1899,  g  1136, 
for  unreasonable  charges,  the  plaintiff  must  show  that  the  charges  were 
more  than  the  rates  fixed  by  the  carrier  and  approved  by  the  Board  of 
Railroad  Commissioners,  such  a  showing  is  not  necessary  in  an  action 
under  sections  1133  and  1134  for  discrimination  between  localities,  and 
for  charing  a  higher  rate  for  a  shorter  than  for  a  longer  haul. 

Same — Same — Separate  Causes  of  Action. 

In  an  action  against  a  railroad  company,  under  Rev.  St.  1899,  §§  1133, 

1134,  for  discrimination  in  freight  charges,  where  there  were  several 
acts  of  discrimination,  it  is  not  necessary  to  state  each  as  a  separate 
cause  of  action. 

Same — Same — ^Triple  Damages. 

Where  a  railroad  company  violated  Rev.  St.  1899,  §§  1133,  1134,  pro- 
hibiting discrimination  in  freight  charges,  one  damaged  thereby  is 
entitled,  under  the  express  provisions  of  section  1140,  to  recover  three 
times  the  amount  of  his  damage,  and  a  reasonable  attorney's  fee,  to  be 
taxed  as  part  of  the  costs. 

Appeal  from  Circuit  Court,  Butler  County;  J.  L.  Fort, 
Judge. 

Action  by  Peter  Cohn  and  another  against  the  St.   Louis, 
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Iron  Mountain  &  Southern  Railway  Company.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint,  plaintiffs 
appeal.     Reversed. 

E.  R.  Lentz,  for  appellants. 
L.  F.  Dinning,  for  respondent. 

BURGESS,  J.  '  This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  plaintiffs  by  reason  of  the  violation 
by  defendant  of  sections  2636,  2637,  Rev.  St.  1889,  and  sec-^ 
tions  1 133,  1 1 34,  Rev.  St.  1899,  s^nd  the  penalty  imposed 
therefor  by  section  2643  of  the  same  act.  The  petition  is  in 
two  counts,  and,  as  amended,  is  as  follows: 

''Plaintifis  state  that  the  above-named  Peter  Cohn  and 
Sallie  Pelz  are,  and  for  more  than  three  years  past  have  beea» 
partners  engaged  in  the  general  merchandise  business  in  the 
city  of  Poplar  Bluff,  Butler  county,  Missouri,  under  the  firm 
name  and  style  of  Cohn  &  Pelz,  and  that  the  defendant,  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company,  is 
a  railroad  corporation  organized  under  the  laws  of  the  state 
of  Missouri,  and  operating  a  railroad  from  the  city  of  St.  Louis 
to  the  city  of  Poplar  Bluff,  in  the  state  of  Missouri,  and  also 
from  the  city  of  Poplar  Bluff,  in  the  state  of  Missouri,  to  the 
city  of  Cairo,  in  the  state  of  Illinois;  which  said  last  named 
railroad  runs  through  the  towns  of  Dexter,  Essex,  Morehouse, 
Sikeston,  and  Charleston,  in  said  state  of  Missouri;  that 
during  all  of  the  time  herein  mentioned  the  defendant  held 
itself  out  and  advertised  itself  a  common  carrier  of  freight 
and  passengers  between  the  points  herein  named.  Plain-^ 
tiffs  state  that  during  all  of  the  time  since  the  20th 
day  of  March,  A.  D.  1896,  the  plaintiffs  have  been 
engaged  in  a  general  merchandise  business  in  the 
city  of  Poplar  Bluff,  Butler  county,  Missouri;  that  the 
said  city  of  Poplar  Bluff  is  a  station  on  the  line  of  de-* 
fendant's  railroad,  located  one  hundred  and  sixty-six  miles 
south  from  the  city  of  St.  Louis,  in  the  said  state  of  Missouri, 
which  said  city  of  St.  Louis  is  the  northern  terminus  of  the 
defendant's  said  railroad.  Plaintiffs  also  say  that  Charles-^ 
ton,  Sikeston,  Morehouse,  Gray's  Ridge,  Essex,  and  Dexter 
are  all  stations  on  the  defendant's  said  railroad,  and  each  of 
said  stations  named  are  located  at  the  following  distances 
from  the  city  of  St.  Louis,  to  wit:  Charleston,  178  miles; 
Sikeston,  211  miles;  Morehouse,  205  miles;  Gray's  Ridge,  199 
miles;  Essex,  19s  miles;  and  Dexter,  190  miles;  that  all  of 
the  said  last-named  places  are  stations  on  the  same  railroad 
on  which  Poplar  Bluff  is  located,  and  are  all  in  the  same 
direction  from  the  city  of  St.  Louis,  and  located  at  a  greater 
distance  from  tne  city  of  St.  Louis  than  is  Poplar  Bluff. 

''Plaintiffs  say  that  by  section  1133  of  the  Revised  Statutes 
of  Missouri  of  1899  it  is  made  unlawful  for  any  common  car-^ 
rier  to  make  or  to  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,   company,  or  firm„ 
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corporation  or  locality,  in  the  transportation  of  goods,  wares, 
and  merchandise  of  any  character,  or  to  subject  any  particular 
person,  firm,  corporation,  or  locality  or  any  particular  de- 
scription of  tra£Bc,  to  any  undue  or  unreasonable  prejudice 
or  disadvantage  with  respect  to  such  transportation.  Plain- 
tifis  say  that  notwithstanding  the  defendant  was  prohibited 
by  the  said  statute  from  discriminating  against  these  plaintiffs 
as  individuals  or  as  a  firm,  and  from  undue  or  unreasonable 
discrimination  against  the  said  city  of  Poplar  Blufi  as  a  lo- 
cality, in  favor  of  other  localities,  in  the  way  of  rates  charged 
for  the  transportation  of  all  kinds  of  merchandise,  yet  the 
defendant,  by  its  freight  tariff  No.  i,666,  which  was  in  effect 
during  all  the  time  herein  mentioned,  published  and  pro- 
mulgated the  following  as  the  tariff  of  rates  to  be  charged  for 
transportation  of  the  various  classes  of  freight  therein  men- 
tioned from  the  said  city  of  St.  Louis  to  the  said  city  of 
Poplar  Bluff,  to  wit:  'First  class,  7$  cents  per  lOO  pounds; 
second  class,  58  cents  per  100  pounds;  third  class,  50  cents 
per  100  pounds;  fourth  class,  40  cents  per  100  pounds;  fifth 
class,  30  cents  per  100  pounds;  and  all  other  classes 
and  descriptions  of  freight  at  the  rates  herein  men- 
tioned and  specified.*  Plaintiffs  say  that,  in  the  course 
of  their  said  business  so  conducted  at  Poplar  Bluff 
as  aforesaid,  it  became  and  was  necessary  for  them 
to  purchase  in  St.  Louis  and  other  cities  large  quanti- 
ties of  merchandise,  and  to  ship  the  same  to  their  said  store 
in  Poplar  Bluff,  Missouri,  and  that  at  various  times  between 
the  20th  day  of  March,  1896,  and  the  20th  day  of  March, 
1899,  there  was  shipped  from  the  said  city  of  St.  Louis  to 
these  plaintiffs,  at  Poplar  Bluff,  Missouri,  over  defendant's 
said  railway,  in  the  aggregate,  of  the  various  classes  of 
freight,  as  follows,  to  wit:  Of  first  class,  183,042  pounds;  of 
second  class,  38,140  pounds;  of  third  class,  173,615  pounds; 
of  fourth  class,  183,231  pounds;  and  of  fifth  class,  174,958 
pounds — and  large  amounts  of  other  classes  of  freight  in 
said  freight  tariff  No.  1,666  mentioned  and  specified,  to  wit, 
208,325  pounds  of  meats  and  lard,  and  that  these  plaintiffs 
have  been  compelled  to  pay,  and  did  pay,  to  the  defendant, 
as  compensation  for  the  transportation  of  said  merchandise 
from  the  city  of  St.  Louis  to  the  city  of  Poplar  Bluff,  the 
full  tariff  rates  as  published  and  promulgated  by  the  said 
freight  tariff  No.  1,666,  all  of  which  will  fully  and  at  large 
appear  by  tabulated  statement  attached  to  the  original 
petition  herein,  and  marked  'Exhibit  A.'  Plaintiffs  further 
say  that,  during  all  the  time  covered  by  the  said  shipments 
as  aforesaid,  the  defendant,  by  its  freight  tariff  No.  2,166a, 
which  became  effective  March  i,  1895,  published  and  pro- 
mulgated to  the  world  that  it  would  transport  merchandise 
and  other  commodities  from  the  city  of  St.  Louis  to  Charles- 
ton, Sikeston,  Morehouse,  Gray's  Ridge,  Essex,  and  Dexter, 
in  the  state  of  Missouri,  and  all  situated  a  greater  distance 
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from  the  city  of  St.  Louis  than  is  Poplar  Bluff,  at  rates  very 
much  lower  than  those  charged  to  these  plaintiffs  for  ship- 
ments to  Poplar  Bluff;  that  the  rates  as  published  and  pro- 
mulgated by  said  freight  tariff  No.  2,  i66a  to  all  of  said  above- 
named  points  were  as  follows:  First  class,  50  cents  per  100 
pounds;  second  class,  35  cents  per  100  pounds;  third  class, 
30  cents  per  100  pounds;  fourth  class,  25  cents  per- 100 
pounds;  fifth  class,  23  cents  per  100  pounds — and  other  classes 
of  freight  at  the  rates  mentioned  in  the  said  freight  tariff 
No.  2,i66a,  and  that  the  defendant  did  transport  large 
amounts  of  merchandise  and  other  commodities  from  the 
city  of  St.  Louis  to  persons  residing  and  doing  business  at 
the  said  points  last  above  named  at  the  rates  published  and 
promulgated  in  said  freight  tariff  No.  2,166a,  and  that  said 
freight  so  shipped  to  merchants  and  others  at  the  last  above- 
named  places  was  shipped  through  Poplar  Bluff  to  said 
points,  all  of  which  was  to  the  great  damage  and  injury  to 
these  plaintiffs.  Plaintiffs  say  that,  as  a  further  discrimina- 
tion against  these  plaintiffs,  and  against  the  city  of  Poplar 
Bluff  as  a  locality,  the  defendant  during  the  time  herein 
mentioned  did  allow  and  pay  to  persons  doing  business  in 
said  last  above  named  places  further  reduction  by  way  of 
rebate  in  the  rates  of  freight  charged  on  commodities 
shipped  from  St.  Louis  to  the  said  above-named  points, 
amounting  t6  from  six  to  ten  cents  on  each  one  hundred 
pounds  of  freight  received  by  them,  and  on  all  classes  of 
freight  transported  by  the  defendant  from  the  said  city  of  St. 
Louis  to  the  said  last  dbove  named  points.  Whereby  mer- 
chants doing  business  at  the  said  last  above  named  points  are 
given  an  undue  and  unreasonable  preference  and  advantage 
over  these  plaintiffs  and  other  merchants  doing  business  &t 
Poplar  Bluff,  Missouri,  and,  by  reason  thereof,  merchants 
doing  business  at  said  last  above  named  points  are  enabled 
to  sell  many  classes  of  goods  for  less  money  than  it  costs 
these  plaintiffs  and  other  merchants  doing  business  in  Pop- 
lar Bluff  to  put  the  same  class  of  goods  in  their  stores,  and 
thereby  rendering  it  impossible  for  these  plaintiffs  to  compete 
with  merchants  doing  business  at  the  said  last  above  named 
point,  and,  by  reason  thereof,  many  of  plaintiffs'  customers 
have  transferred  a  large  part  of  their  patronage  to  merchants 
doing  business  at  the  said  last  above  named  places.  By 
reason  of  all  which,  these  plaintiffs  have  been  damaged  in 
the  sum  of  two  thousand  five  hundred  dollars.  Wherefore 
plaintiffs  pray  judgment  for  the  said  sum  of  two  thousand 
^ve  hundred  dollars  damages,  together  with  costs  of  this  suit, 
and  that,  when  the  damages  shkll  have  been  ascertained,  the 
court  will  render  judgment  against  the  defendant  for  three 
times  the  amount  of  damages  so  ascertained,  as  provided  by 
section  2643  of  the  Revised  Statutes  of  Missouri  of  1889,  and 
for  reasonable  attorney's  fee,  to  be  assessed  as  costs. 
'^Plaintiffs,  for  a  further  and  other  cause  of  action,  say  that, 
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by  section  2637  of  the  Revised  Statutes  of  Missouri  of  1889, 
it  is  made  unlawful  for  any  common  carrier  to  charge  or 
receive  any  greater  compensation,  in  the  aggregate,  for  the 
transportation  of  like  kinds  of  property  under  similar  circum- 
stances and  conditions  for  shorter  than  longer  distances  over 
the  same  line  in  the  same  direction;  that  Poplar  Blufi  is  a 
station  located  on  the  line  of  defendant's  railroad,  166  miles 
south  from  St.  Louis,  Missouri,  which  is  the  northern  termi- 
nus of  defendant's  said  railroad;  that  Dexter,  Essex,  Gray's 
Ridge,  Morehouse,  Sikeston,  and  Charleston  are  all  stations  on 
the  same  line  of  defendant's  railroad  as  is  Poplar  Blufi,  and 
are  all  in  the  same  direction  from  the  city  of  St.  Louis,  and 
all   are  located  at  a  greater  distance  from  the  city  of  St. 
Louis  than  is  Poplar  Blufi;  that  during  all  of  the  time  com- 
mencing on  the  20th  day  of  March,  1896,  and  up  to  and  in- 
cluding the  20th  day  of  March,  1899,   the  plaintiffs  were 
engaged  in  the  general  merchandise  business  in  the  city  of 
Poplar  Blufi,    Missouri ;  that  at  various  times 'between  the 
said  20th  day  of  March,  1896,  and  the  20th  day  of  March, 
1899,  the  defendant  received  at  St.   Louis,  Missouri,  large 
amounts  of  merchandise  and  other  commodities  consigned  to 
these  plaintiffs,  and  which  said  merchandise  and  other  com- 
modities was  transported  by  the  defendant  to  the  plaintiffs  at 
Poplar  Bluff,  Missouri,  which  said  merchandise  and  other 
commodities  so  received  and  transported  by  the  defendant  to 
the  plaintiffs  as  aforesaid  in  the  aggregate  amounted  in  the 
several  classes  of  freight,  in  pounds,  as  follows,  to  wit:    First 
class,    183,042  pounds;   second  class,   38,140  pounds;  third 
class,  173,615  pounds;  fourth  class,  183,231  pounds;  fifth  class, 
174*958  pounds — and  large  amounts  of  the  other  classes  of 
freight  therein  enumerated,  to  wit,  203,325  pounds  of  meats 
and  lard,  the  particulars  of  all  which  will  fully  and  at  large 
appear  by  the  tabulated  statement  attached  to  the  original 
petition  herein,  and  marked  'Exhibit  A.'     Plaintiffs  say  that, 
as  a  compensation  for  the  transportation  of  all  of  said  mer- 
chandise and  other  commodities,  they  paid  the  defendant 
full  tariff  rate  on  each  class  of  freight  as  published  and  pro- 
mulgated in  said  freight  tariff  No.  1,666,  set  out  and  described 
in  the  first  count  of  this  petition,  and  to  which  reference  is 
hereby  had.     Plaintiffs  say,  while  the  said  freight  tariff  No, 
1,666  was  in  force  on  all  shipments  from  St.  Louis  to  Poplar 
Bluff,  and  the  rates  there  specified  on  the  several  classes  of 
freight  were  the  rates  demanded  by  the  defendant  and  paid 
by  the  plaintiffs  on  all  of  said  freight  so  received  by  the  plain- 
tiffs during  all  of  the  time  herein  above  mentioned,  yet  during 
all  of  the  said  time  defendant,  by  its  freight  tariff  No.  2,166a, 
published   and   promulgated  that  it  would    transport   mer- 
chandise and  other  commodities  from  St  Louis  to  the  said 
stations  of   Dexter,  Essex,  Gray's  Ridge,  Morehouse,  Sikes- 
ton,  and  Charleston,  all  in  the  state  of   Missouri,  and  all  at  a 
greater  distance  from  St.  Louis  than  is  Poplar  Bluff,  and  did 
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SO  transport  merchandise  and  other  commodities  from  the 
said  city  of  St.  Louis  through  the  said  city  of  Poplar  Bluff 
to  the  places  above  named«  and  charged  as  compensation 
therefor  very  much  less  than  was  demanded  by  defendant  and 
paid  by  the  plaintifis  for  the  transportation  of  like  kinds  of 
merchandise  and  commodities  under  similar  circumstances 
and  conditions  from  St.  Louis  to  Poplar  Bluff,  notwithstand* 
ing  all  of  said  places  last  above  named  are  located  at  a  greater 
distance  from  St.  Louis  than  is  Poplar  Bluff,  and  all  in  the 
same  direction  from  St.  Louis;  that  the  rates  demanded  by 
defendant  and  paid  by  plaintifis  for  transportation  of  mer- 
chandise and  commodities  from  St.  Louis  to  Poplar  Bluff 
exceed  the  rate  demanded  and  paid  by  merchants  at  the  other 
places  above  named  for  like  services,  as  shown  by  freight 
tariffs  above  referred  to,  on  the  different  classes  of  freight^ 
as  follows:    On  first  class,  25  cents  on  each  100  pounds; 
on  second  class,  23  cents  on  each  100  pounds;  on  third  class, 
20  cents  on  each   100  pounds;  on  fourth  class,  15  cents  on 
each  100  pounds ;  on  fifth  class,  7  cents  on  each  100    pounds. 
Plaintiffs  say  the  rates  of  compensation  charged  by  the  de- 
fendant for  the  transportation  of  merchandise  and  other  com- 
modities from   St.  Louis  to  the  said   Dexter,  Essex,    Gray's 
Ridge,  Morehouse,  Sikeston,  and  Charleston,   as  shown   by 
said  freight  tariff  No.  2,166a,  was  still  further  reduced  during 
the  greater  portion,  if  not  all,  of  the  time  mentioned  above» 
by  the  defendant  allowing  and  paying  to  persons  receiving 
freight  at  said  station  rebates  from  the  tariff  rates  amounting 
to  from  six  to  ten  cents  per  100  pounds  on  all  classes  of  freight 
received  by  them,  and  by  charging  less  than  the  published 
tariff  rates  on  the  different  classes  of  freight  herein  mentioned, 
by  reason  of  which  discrimination  in  freight  rates  merchants 
doing  business  at  the  said  last  above  mentioned  places  are 
enabled  to  sell  all  classes  of  goods  for  less  money  than  it 
is  possible  for  these  plaintiffs  and  other  merchants  doing 
business  at  Poplar  Bluff  to  sell  the  same  class  of  goods,  and 
thereby  rendering  it  impossible  for  these  plaintifis  and  other 
merchants  doing  business  at  Poplar  Blufi  to  compete  with 
merchants  doing  business  at  the  said  points  in  favor  of  which 
the  discrimination  was  made,  and  by  reason  of  which  many 
of  plaintifis'  customers  have  transferred  a  large  part  of  their 
patronage  to  merchants  doing  business  at  the  said  last  above 
named  points,  by  means  of  all  which  plaintifis  have  been 
damaged  in  the  sum  of  two  thousand  five  hundred  dollars. 
Wherefore  plaintifis  pray  judgment  for  the  said  sum   of  two 
thousand  five  hundred  dollars  as  damages,  and   that,  upon 
ascertaining  the  amount  of  damages  sustained  by  plaintiffs,  the 
court  will  render  judgment  for  three  times  the  amount  of 
damages  sustained,  as  provided  by  section  2643  of  the  Revised 
Statutes  of  Missouri  of  1889,  and  for  a  reasonable  attorney's 
fee,  to  be  assessed  as  costs." 
Defendant    demurred  to  the    petition  for  the  following 
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grouDds  of  objection,  viz.:  ''First,  because  said  second 
amended  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  second,  because,  under  tfae  laws  of  this 
state,  and  the  facts  stated  in  said  second  amended  petition, 
plaintiffs  are  not  entitled  to  recover  herein:  third,  because, 
from  the  facts  as  alleged  in  said  second  amended  petition, 
plaintiffs  have  not  been  damaged  theieby;  fourth,  because 
the  facts  as  alleged  in  the  said  second  amended  petition  give 
plaintiffs  no  legal  standing  in  this  court,  and  no  right  to  re- 
cover herein;  fifth,  because,  from  the  facts  alleged  in  the  said 
second  amended  petition,  plaintiffs  have  no  legal  interest  in 
the  subject-matter  of  said  amended  petition;  sixth,  because, 
under  the  law  of  this  state  and  the  allegations  of  said  amended 
petition,  the  plaintiffs  aforesaid  have  no  standing  heiein; 
seventh,  because,  from  the  allegations  in  the  said  second 
amended  petition,  the  plaintiffs  have  no  interest  in  the  sub- 
ject-matter of  said  amended  petition;  eighth,  because  the 
facts  as  alleged  in  said  second  amended  petition  do  not  confer 
upon  plaintiffs  any  right  to  bring  this  action;  ninth,  because 
the  facts  as  alleged  in  said  second  amended  petition  do  not 
entitle  plaintiffs  to  recover  herein;  tenth,  because  there  are  a- 
great  many  causes  of  action  contained  in  the  first  cause  of 
action  in  said  second  amended  petition  set  forth,  and  in  one 
count ;  eleventh,  because  there  are  a  great  many  alleged  causes 
of  action  contained  in  the  second  cause  of  action  in  said  second 
amended  petition,  and  in  ore  count./'  The  demurrer  was 
sustained,  and,  plaintiffs  declining  to  plead  further,  final  judg- 
ment was  rendered  for  defendant,  that  plaintiffs  take  nothing 
by  their  suit,  and  against  them  for  costs.     They  appeal. 

By  section  1 133,  supra,  it  is  declared  to  be  unlawful  for 
any  common  carrier  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particular  person,  com- 
pany, or  firm,  corporation  or  locality,  in  the  transportation 
of  goods,  wares,  and  merchandise  of  any  character,  or^  to 
subject  any  particular  person,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  with  respect  to  such 
transportation;  by  section  1 134,  supra,  it  is  declared  to  be 
unlawful  for  any  such  common  carrier  to  charge  or  receive 
any  greater  compensation,  in  the  aggregate,  for  the  transpor- 
tation of  the  like  kind  of  property,  under  similar  circumstances 
and  conditions,  for  a  shorter  than  a  longer  distance  over  the 
same  line  in  the  same  direction;  and  by  section  1140,  supra, 
it  is  provided  that  "in  case  any  such  common  carrier  shall 
do  or  cause  to  be  done  any  act  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act  or 
thing  in  this  act  required  to  be  done,  then  such  common 
carrier  shall  be  liable  to  the  person  or  persons  injured  thereby 
for  three  times  the  amount  of  the  damages  sustained  in  con- 
sequence of  the  violation  of  the  provisions  of  this  act,  together 
with  a  reasonable  attorney's  fee  to  be  fixed  by  the  court. 
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which  fee  shall  be  taxed  and  collected  as  part  of 
the  costs  in  the  case."  It  is  claimed  for  defendant  that 
the  petition  does  not  state  a  cause  of  action,  in  that 
it  does  not  appear  how  and  in  what  way  the  plain- 
tiffs were  injured  or  damaged  by  the  acts  of  defendant, 
and  that,  as  it  is  alleged  therein,  and  in  each  count  thereof, 
^*by  reason  of  all  which"  these  plaintiffs  have  been  damaged 
in  the  sum  of  $2,  soo,  there  is  no  allegation  by  which  the 
court  or  jury  could  intelligently  ascertain  what  damages  plain- 
tiffs have  sustained,  if  any.  There  does  not  seem  to  us  to  be 
any  merit  in  this  position,  and  for  the  following  reasons: 
The  petition  alleges  thaf  Poplar  Bluff  is  a  station  on  defend- 
ant's railroad,  and  is  located  one  hundred  and  sixty-six  miles 
south  from  the  city  of  St.  Louis,  in  the  said  state  of  Missouri, 
which  said  city  of  St.  Louis  is  the  northern  terminus  of  the 
defendant's  said  railroad.  Plaintiffs  also  say  that  Charleston, 
Sikeston,  Morehouse,  Gray's  Ridge,  Essex,  and  Dexter  are 
all  stations  on  the  defendant's  said  railroad,  and  each  of  said 
stations  named  is  located  at  the  following  distances  from 
the  city  of  St.  Louis,  to  wit:  Charleston,  178  miles;  Sikeston, 
«2i/i  miles;  Morehouse,  205  miles;  Gray's  Ridge,  199  miles; 
Essex,  19;  miles;  and  Dexter,  190  miles;  that  all  of  the  said 
last-named  places  are  stations  on  the  same  railroad  on  which 
Poplar  Bluff  is  located,  and  are  all  in  the  same  direction  from 
the  city  of  St.  Louis,  and  located  at  a  greater  distance  from 
the  city  of  St.  Louis  than  is  Poplar  Bluff;  that  at  various 
times  between  the  20th  day  of  March,  1896,  and  the  20th  day 
of  March,  1899,  there  was  shipped  from  the  said  city  of  St. 
Louis  to  these  plaintiffs,  at  Poplar  Bluff,  Missouri,  over 
defendant's  said  railway,  in  the  aggregate,  of  the  various 
classes  of  freight,  as  follows,  to  wit:  Of  first  class,  183^042 
pounds;  of  second  class,  38,140  pounds;  of  third  class, 
173*615  pounds;  of  fourth  class,  183,231  pounds;  and  of  fifth 
class,  174,958  pounds — and  large  amounts  of  the  other  classes 
of  freight  in  said  freight  tariff  No.  1,666  mentioned  and 
specified,  to  wit,  208,325  pounds  of  meats  and  lard,  and  that 
these  plaintiffs  have  been  compelled  to,  and  did,  pay  to  the 
defendant,  as  compensation  for  the  transportation  of  said 
merchandise  from  the  city  of  St.  Louis  to  the  city  of  Poplar 
Bluff,  the  full  tariff  rates  as  published  and  promulgated  by 
the  said  freight  tariff  No.  1,666,  all  of  which  willfully  and  at 
large  appear  by  tabulated  statement  attached  to  the  original 
petition  herein,  and  marked  'Exhibit  A.'  Whereby  mer- 
chants doing  business  at  the  said  last  above  named  points 
are  given  an  undue  and  unreasonable  preference  and  advan- 
tage over  these  plaintiffs  and  other  merchants  doing  business 
in  Poplar  Bluff,  Missouri,"  etc.  It  thus  clearly  appears  from 
the  first  count  of  the  petition  that  plaintiffs  were  injured  by 
the  acts  of  defendant  by  reason  of  the  acts  specified,  which  it 
was  prohibited  by  statute  from  doing.  These  allegations, 
being  material,  stand  admitted  by  the  demurrer,  and  furnish 
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the  data  from  which  it  can  be  readily  ascertained,  or  prox- 
imately so,  the  amount  of  damages  plaintifis  have  sustained. 
The  plaintifis  having  shipped  over  defendant's  road,  at  the 
times  stated  in  the  petition,  from  the  city  of  St.  Lonis  to 
Poplar  BlaS,  Mo.,  certain  freight,  on  which  defendant 
charged  and  received  from  plaintifis,  as  compensation  for 
carrying  the  same,  rates  in  excess  of  the  rates  chaiged  at  the 
same  dates  for  the  transportation  of  similar  freights  under 
similar  circumstances  and  conditions  from  the  city  of  St. 
Louis  to  the  towns  of  Charleston,  Sikeston,  Morehouse,  Essex, 
Gray's  Ridge,  and  Dexter,  in  the  state  of  Missouri,  which 
was  a  longer  distance  over  the  line  of  defendant's  road  in 
the  same  direction  from  said  city  of  St.  Louis  to  said  towns 
than  it  is  from  said  city  to  the  town  of  Poplar  Blufi,  it  thereby 
gave  an  undue  and  unreasonable  or  unfair  advantage  and 
preference  to  said  towns,  against  and  to  the  disadvantage  of 
the  said  locality  of  Poplar  Blufi,  and  especially  with  respect 
to  these  plaintifis,  and  it  was  guilty  of  violating  the  statute. 
Nor  was  it  necessary  that  any  freight  of  the  kind  in  question 
should  have  actually  been  shipped  on  the  railroad  of  the  de- 
fendant from  St.  Louis  to  Charleston,  Sikeston,  Morehouse, 
Gray's  Ridge,  Essex,  or  Dexter  during  the  times  specified  in 
the  petition;  but  if  the  defendant' published  and  held  out  to 
the  public  at  said  times,  as  alleged  in  the  petition,  that 
certain  rates  or  amounts  would  be  charged  for  the  transporta- 
tion of  such  merchandise  from  St.  Louis,  Missouri,  to 
Charleston,  Sikeston,  Morehouse,  Gray's  Ridge,  Essex,  or 
Dexter,  the  defendant  will  be  considered  as  having  charged 
said  rates. 

But  defendant  contends  that  a  petition  for  damages  for  un- 
reasonable charges,  under  section  1136,  Rev.  St.  1899,  must 
show  that  the  charges  were  more  than  the  rates  fixed  by  the 
carrier  and  approved  by  the  Board  of  Railroad  Commissioners, 
and  cites  the  cases  of  McGrew  v.  Mo.  Pac.  Ry.  Co.,  114  Mo. 
210,  21  S.  W.  463,  and  Windsor  Coal  Co.  v.  C.  &  A.  Ry.  Co., 
$2  Fed.  716.  We  not  only  concur  in  this  position,  and 
think  it  fully  sustained  by  the  cases  cited,  but  the  case  at 
bar  is  not  that  character  of  case.  Instead,  it  is  an  action 
for  discrimination  by  defendant  between  persons  or  localities, 
and  discrimination  in  what  is  known  as  'Mong  and  short 
haul."  In  the  case  of  Union  Pacific  Railway  Company  v. 
Goodridge,  149  U.  S.  680,  13  Sup.  Ct.  970,  37  L.  Ed.  986,  it 
was  ruled:  ''It  is  no  proper  business  of  a  lailway  company, 
as  common  carrier,  to  foster  particular  enterprises  or  to  build 
up  new  industries;  but,  deriving  its  franchises  from  the  Leg- 
islature, and  depending  upon  the  will  of  the  people  for  its 
very  existence,  it  is  bound  to  deal  fairly  with  the  public,  to 
extend  them  reasonable  facilities  for  the  transportation  of 
their  persons  and  property,  and  to  put  all  its  patrons  upon 
an  absolute  equality." 

Nor  is  there  any  merit  in  the  contention  that  each  act  of 
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discrimination  complained  of  by  plaintifi  was  a  separate 
and  distinct  cause  of  action,  and  should  have  been  so  stated 
in  the  petition.  In  3  Ency.  of  Pleading  &  Practice,  869,  it 
is  said:  ''Where  a  recovery  is  sought  for  several  acts  of 
discrimination,  it  is  not  necessary  to  state  each  act  of  dis- 
crimination as  a  separate  cause  of  action.*'  Union  Pacific 
Ry.  Co.  V.  Goodridge,  supra.  And  if  defendant  desires  to 
know  the  precise  time  and  circumstances  of  the  alleged 
discrimination,  it  should  move  to  make  the  petition  more 
definite  and  certain.  Langdon  v.  New  York,  L.  E.  &  W.  Ry. 
Co.  (Sup.),  IS  N.  Y.  Supp.  255.  The  first  count  of  the 
petition  alleges  the  wrongful  acts  of  the  defendant  in  the 
language  of  the  statute,  and  that  the  plaintifis  have  been 
damaged  by  the  wrongful  acts  of  defendant,  and  sets  forth  the 
facts  from  which  the  amount  of  damages  can  be  ascertained — 
the^  amount  of  freight  in  pounds — and  of  the  different  classes 
which  they  received  and  paid  freight  on  at  Poplar  Bluff 
tariff  rates,  and  the  extent  of  the  discrimination  on  each  100 
pounds  on  each  of  the  classes,  and  clearly  states  a  cause  of 
action  under  the  statute.  McGrew  v.  Mo.  Pac.  Ry.  Co. 
(Mo.  Sup.),  76  S.  W.  995. 

We  are  unable  to  see  any  objection  whatever  to  the  second 
count  of  the  petition,  nor' has  any  substantial  objection  to 
it  been  pointed  out  by  counsel  for  defendant  in  their  brief. 
We  are  therefore  clearly  of  the  opinion  that  it  also  states  a 
cause  of  action,  and  that,  upon^either  count,  the  allegations 
being  true,  plaintifis  are  entitled  to  recover  the  amount  of 
damages  sustained  by  them,  together  with  the  penalty  im- 
posed by  section  1140,  supra,  for  the  violation  by  defendant 
of  sections  1133  and  1134,  supra. 

No  provisions  of  the  statute  other  than  those  just  mentioned 
have  any  bearing  whatever  upon  the  questions  involved  in 
this  litigation,  and  hence  we  have  not  discussed  them. 

Our  conclusion  is  that  the  court  erred  in  sustaining  the 
demurrer  to  the  petition,  and  in  rendering  judgment  there- 
upon in  favor  of  the  defendant.  The  judgment  should  be 
reversed,  and  the  cause  remanded.  It  is  so  ordered.  All 
concur. 


Northern   Securities  Company  et  a/.,  Appts.,   v.  United 

States. 

{Argued  December  14^  75, 1903,    Decided  March  14, 1904,) 

[24  Sup.  Ct.  Rep.  436.] 

Combination  to  Acquire  Controlling  Interest  In  Competing  Interstate 
Railway  Companies— Violation  of  Anti-Trust  Act. 
A  combination  by  stockholders  in  two  competin^r  interstate  railway 
companies  to  form  a  stock-holdiog^  corporation  which  should  acquire, 
in  exchangee  for  its  own  capital  stock,  a  controlling  interest  in  the  capi- 
tal stock  of  each  of  such  railway  companies,  violates  the  anti-trust  act 
of  July  2, 1890  (26  Stat,  at  I^.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
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d200),  which  declares  illegal  every  combination  or  conspiracy  in  restraint 
of  interstate  commerce,  and  forbids  attempts  to  monopolize  snch  com- 
merce or  any  part  of  it. 

Same— Sanfie— Validity  of  Anti-Trust  Act. 

Congress  did  not  exceed  its  power  under  the  commerce  clause  of  the 
Federal  Constitution  in  enacting  the  anti-trust  act  of  July  2, 1890  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200) ,  declaring  il- 
legal every  combinatipn  or  conspiracy  in  restraint  of  interstate  com- 
merce, and  forbidding  attempts  to  monopolize  such  commerce  or  any 
part  of  it,  although  such  statute  is  construed  to  embrace  a  combination 
of  stockholders  of  two  competing  interstate  railway  companies  to  form 
a  stock-holding  corporation  which  should  acquire,  in  exchange  for  its 
own  capital  stock,  a  controlling  interest  in  the  capital  stock  of  each  of 
such  railway  companies. 

Same — Same— Reserved  Rights  of  States. 

The  enforcement  of  the  provisions  of  the  anti-trust  act  of  July  2, 1890 
(26  Stat,  at  t,.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  by  a 
Federal  court  decree  enjoining  a  corporation  organized  in  pursuance  of 
a  combination  of  stockholders  in  two  competing  interstate  railway  com- 
panies for  the  purpose  of  acquiring  a  controlling  interest  in  the  capital 
stock  of  such  companies,  from  exercising  the  power  acquired  by  such 
corporation  by  virtue  of  its  acquisition  of  such  stock,  does  not  amount 
to  an  invasion  by  the  Federal  government  of  th.e  reserved  rights  of  the 
states  creatin/ic  the  several  corporations. 
Same — Same— Freedom  to  Contract. 

The  constitutional  guaranty  of  liberty  of  contract  is  not  infringed  by 
the  enforcement  of  the  provisions  of  the  anti-trust  act  of  July  2,  IB90 
(26  Stat,  at  h.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  by  a 
Federal  court  decree  enjoining  a  corporation  formed  in  pursuance  of  a 
combination  of  stockholders  in  two  competing  interstate  railway  com- 
panies for  the  purpose  of  acquiring  a  controlling  interest  in  the  capital 
stock  of  such  companies,  from  exercising  the  powers  acquired  by  such 
corporation  by  virtue  of  its  acquisition  of  such  stock. 

Seme— Enforcement  of  Anti-Trust  Act— Form  of  Decree. 

A  Federal  court,  by  its  decree  in  a  suit  instituted  under  the  authority 
of  the  anti-trust  act  of  July  2,  1890  (26  Stat,  at  L.  209,  chap.  6^7,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  §  4,  to  prevent  and  restrain  violations  of  the 
act,  may  properly  enjoin  a  corporation  organized  in  pursuance  of  a 
combination  of  stockholders  of  two  competing  interstate  railway  com- 
panies for  the  purpose  of  acquiring  a  controlling  interest  in  the  capital 
stock  of  such  companies,  from  acquiring  any  further  stock  therein, 
from  voting  such  stock  as  it  then  holds  or  may  subsequently  acquire, 
and  from  exercising  any  control  over  the  railway  companies  by  virtue 
of  its  holdings,  and  may  restrain  the  railway  companies  from  permit- 
ting or  suffering  any  such  action  on  the  part  of  the  stock-holding  cor- 
poration, and  from  paying  any  dividends  on  account  of  the  stock 
held  by  it. 

• 

Appeal  irom  the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota  to  review  a  deciee  enforcing,  as 
against  the  defendants,  the  provisions  of  the  anti-trust  act 
against  combinations  in  restraint  of  interstate  or  foreign 
commerce.     AfiBrmed. 

See  same  case  below»  120  Fed.  721. 
The  facts  are  stated  in  the  opinions. 

Mr.  George  B.  Young  argued  the  cause  and  filed  a  brief  for 
appellant  the  Northern   Securities  Company : 

The  government  is  not  entitled  to  maintain  this  proceeding, 
nor  had  the  circuit  court  jurisdiction  of  it;  for  the  conspiracy 
or  combination  charged  in  the  petition  and  found  by  the 
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circuit  court,  if  it  ever  existed,  had  done  all  it  was  formed  to 
do,  and  bad  come  to  an  end,  before  the  proceeding  was  in-^ 
stituted. 

The  only  combination  of  which  there  is  any  evidence  is  a 
combination  formed  in  aid  of  commerce,  to  liberate,  protect, 
and  enlarge,  and  not  to  restrain  it,  and  which  has  liberated, 
protected,  aided,  and  enlarged  it,  and  has  not  restrained, 
and  does  not  threaten  to  restrain  it. 

All  the  facts  and  circumstances  are  to  be  considered  in 
order  to  determine  the  fundamental  question  whether  the 
necessary  effect  of  the  combination  is  to  restrain  interstate 
commerce. 

Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211, 
245,  44  L*  £d.  136,  149,  20  Sup.  Ct.  Rep.  96;  Oregon  Steam 
Nav.  Co.  V.  Winsor,  20  Wall.  64,  68,  22  L.  Ed.  315,  318. 

The  law  of  self-defense  and  protection  applies  to  one's 
business  as  well  as  to  one's  person. 

United  States  Chemical  Co.  v.  Provident  Chemical  Co.,  64 
Fed.  946. 

The  combination  here  is  analogous  to  the  covenant  of  the 
seller  of  a  business  that  he  will  not  engage  in  it,  which  has 
been  declared  not  to  restrain  trade. 

United  States  v.  Trans-Missouri  Freight  Asso.,  166  U.  S. 
290,  329.  41  L.  Ed.  I007,  1023,  17  Sup.  Ct.  Rep.  540. 

If  this  combination  is  to  be  adjudged  a  combination  and 
conspiracy  in  restraint  of  commerce,  there  is  scarcely  an 
agreement  or  contract  among  business  men  that  cannot  be 
said  to  have,  indirectly  or  remotely,  some  bearing  upon  inter- 
state commerce,  and  possibly  to  restrain  it. 

Hopkins  v.  United  States,  171  U.  S.  578,  600,  43  L.  Ed. 
290,  299,  19  Sup.  Ct.  Rep.  40. 

Congress  did  not  attempt  by  the  anti-trust  act  to  limit  and 
restrict  the  rights  of  corporations  created  by  the  states,  or 
of  citizens  of  the  states,  in  the  acquisition  or  disposition 
of  property,  or  to  make  criminal  the  acts  of  persons  in  the 
acquisition  and  control  of  property,  which  the  states  of  their 
residence  or  creation  sanctioned  or  permitted. 

United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  i,  16,  39  L. 
Ed.  325,  330.  15  Sup.  Ct.  Rep.  249. 

At  common  law  a  cessation  or  diminution  of  competition* 
springing  from  a  unity  of  ownership, —  as,  where  one  compet- 
itor sold  his  business  to  another,  or  both  sold  out  to  a  third 
person,  etc., — was  never  regarded  as  a  restraint  of  trade; 
such  cessation  or  diminution  being  incident  to  the  union  of 
property  or  business  in  one  ownership,  and  not  a  restraint 
imposed  by  contract. 

And  so  such  purchases,  or  agreements  to  purchase,  have 
never  been  held  contracts  in  restraint  of  trade. 

Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  46  L. 
R.  A.  255,  43  Atl.  723;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I, 
484,  23  L.  R.  A.  639,  28  Atl.  973. 
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The  formation  of  corporations  for  business  or  manufac- 
turing purposes  has  never  been  regarded  as  in  the  nature  of  a 
contract  in  restraint  of  trade  or  commerce.  The  same  may 
be  said  of  the  contract  of  partnership. 

United  States  v.  Joint  Traffic  Asso.,  171  U.  S.  505,  567,  43 
L.  Ed.  259,  286,  19  Sup.  Ct.  Rep.  25. 

The  only  question  is,  Does  the  contract  or  combination 
itself,  or  do  the  things  the  parties  contracted  to  do,  restrain 
commerce?  If  they  do,  the  parties  are  criminals,  however 
good  their  motives.  If  they  do  not,  the  parties  are  -inno- 
cent, however  reprehensible  their  designs. 

United  States  v.  Trans-Missouri  Freight  Asso.,  166  U.  S. 
290,  341. 41  L.  Ed.  1007,  1027,  17  Sup.  Ct.  Rep.  540;  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  234,  44  L- 
Ed.  136,  14s,  20  Sup.  Ct.  ^ep.  96. 

The  power  to  suppress  competition  is  not  of  itself  sup- 
pression. 
State  V.  Northern  Securities  Co.,  123  Fed.  692. 
The  position  of  the  government  rests  on  a  wholly  erroneous 
view  of  the  relations  of  the  shareholders  of  a  railway  company 
to  the  commerce  of  the  company,  and  of  the  power  of 
a  majority  of  the  shareholders  to  restrain  or  otherwise  con- 
trol that  commerce. 

Hoyt  V.  Thompson,  19  N.  Y.  207;  Burrill  v.  Nahant  Bank, 
2  Met.  163,  35  Am.  Dec.  395;  Pullman's  Palace  Car  Co.  v. 
Missouri  P.  R.  Co.,  ii;  U.  S.  587.  29  L.  Ed.  499>  6  Sup. 
Ct.  Rep.  194. 

A  monopoly  of  trade  embraces  two  essential  elements: 
(i)  The  acquisition  of  an  exclusive  right  to  or  the 
exclusive  control  of  the  trade;  and  (2)  the  exclusion  of  all 
others  from,  that  right  and  control. 

United  States  v.  Trans-Missouri  Freight  Asso.,  7  C.  C.  A. 
15,  19  U.  S.  App.  36,  4  Inters.  Com.  Rep.  443,  $8  Fed.  $8. 

An  attempt  to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  states  must  be  an  attempt  to  secure  or 
require  an  exclusive  right  to  such  trade  or  commerce  by 
means  which  prevent  or  restrain  others  from  ecgagiug 
therein. 
Re  Greene,  52  Fed.  104. 

Monopolies  are  liable  to  be  oppressive,  and  hence  are 
deemed  to  be  hostile  to  the  public  good.  But  combinations 
for  a  mutual  advantage,  which  do  not  amount  to  a  monopoly, 
but  leave  the  field  open  to  others,  are  within  neither  the 
reason  nor  the  operation  of  the  rule. 

Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484*  23  L.  R.  A.  639, 
28  Atl.  973. 

The  anti-trust  act  and  the  regulative  power  of  Congress 

under  the  commerce  clause  of  the  Constitution  are  alike 

strictly  confined  to  matters  which  directly  and  immediately 

affect  interstate  or  foreign  commerce. 

United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  i,  39  L.  Ed. 
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325,  15  Sup.  Ct.  Rep.  249;  United  States  v.  Trans-Missoari 
Freight  Asso.  166  U.  S.  291,41  L.  Ed.  loii,  17  Sup.  Ct.  Rep. 
540;  United  States  v.  Joint  TrafBc  Asso.  171  U.  S.  505,  43  L. 
Ed.  259,  19  Sup.  Ct.  Rep.  25;  Hopkins  v.  United  States,  171 
U.  S.  578,  594,  43  L.  Ed.  290,  296,  19  Sup.  Ct.  Rep.  40; 
Anderson  v.  United  States,  171  U.  S.  604,  43  L.  Ed.  300,  19 
Sup.  Ct.  Rep.  so;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  Ed.  136,  20  Sup.  Ct.  Rep.  96. 

A  state  may  not  tax  railway  earnings  from  transportation 
as  such,  ior  that  is  taxing  the  commerce,  and  is  a  direct 
regulation  of  it. 

Fargo  V.  Michigan,  121  U.  S.  230,  30  L.  Ed.  888,  i  Inters. 
Com.  Rep.  51,  7  Sup.  Ct.  Rep.  857;  Philadelphia  &  S.  Mail 
S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  338,  30  L.  Ed.  1200, 
1202,  I  Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  11 18. 

But  it  may  tax  the  tolls  received  by  a  local  railroad  com- 
pany for  the  use  of  part  of  its  road  by  another  company  en- 
gaged in  interstate  commerce;  for  this  is  a  tax  on  property, 
and  not  on  commerce.  Any  increase  of  rates  by  the  carry- 
ing company,  consequent  on  a  raising  of  the  tolls  because  of 
the  tax,  is  ''too  remote  and  indirect"  to  make  the  act  a  reg- 
ulation of  commerce. 

New  York,  L.  E.  &  W.  R.  Co.  v.  Pennsylvania.  158  U.  S. 
43 If  39  L.  Ed.  1043,  I5  Sup.  Ct.  Rep.  896. 

A  state  may  tax  the  franchise  of  a  foreign  corporation  upon 
a  valuation  measured  by  gross  receipts  from  interstate  and 
foreign  as  well  as  domestic  commerce.  This  is  not  a  direct 
regulation;  the  tax  is  not  laid  on  the  commerce  itself. 

Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217,  35  L.  Ed. 
994,  3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163. 

A  law  imposing  a  privilege  tax  of  $50  on  eve;:y  sleeping 
car  running  over  the  railroads  of  the  state  is  void  as  to  cars 
used  in  interstate  transportation,  for  it  is  a  direct  regulation 
of  commerce. 

Pickard  v.  Pullman  Southern  Car  Co.  117  U.  S.  34,  29 
L.  Ed.  785,  6  Sup.  Ct.  Rep.  635. 

But  the  state  may  tax  the  same  cars,  not  because  used  in 
commerce,  but  because  within  the  state,  as  property  in  the 
state;  and  the  tax  may  take  the  form  of  a  tax  on  the  com- 
pany's capital.  Here  the  tax  is  laid  directly  on  the  property 
of  the  company, — its  cars, — and  not  on  the  use  of  the  cars 
in  interstate  commerce;  and  if  it  regulates  such  commerce 
at  all,  it  does  so  indirectly. 

Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
25,  35  L.  Ed.  613,  617,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct. 
Rep.  876. 

A  state  may  not  tax  United  States  bonds  as  such.  It  may 
not  tax  an  individual  or  corporation  on  the  value  of  the  bonds 
held  by  him,  for  this  would  be  to  tax  the  bonds  directly. 
But  shares  in  a  national  bank  are  taxable  by  a  state  at  their 
full  value,  like  other  property,  no  matter  how  much  of  the 
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bank's  capital  is  invested  in  United  States  bonds.  Sach 
tax  does  not  fall  directly  on  the  bonds. 

Van  Allen  v.  The  Assessors,  3  Wall.  575,  18  L.  Ed.  229. 

If  the  power  to  regulate  interstate  commerce  applied  to  ail 
the  incidents  to  which  said  commerce  might  give  rise,  and 
to  all  contracts  which  might  be  made  in  the  course  of  its 
transaction,  that  power  would  embrace  the  entire  sphere  of 
mercantile  activity  in  any  way  connected  with  trade  between 
the  states,  and  would  exclude  state  control  over  many  con* 
tracts  purely  domestic  in  their  nature. 

Hooper  v.  California,  155  U.  S.  648,  655,  39  L.  Ed.  297, 
300,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207;  Williami 
V.  Fears,  179  U.  S.  270,  278,  45  L.  Ed.  186,  190,  21  Sup.  Ct. 
Rep.  128. 

A  complete  bar  to  the  government's  attempted  encroach- 
ment on  the  rights  of  the  states  and  their  citizens  is  found  in 
Pearsall  v.  Great  Northern  R.  Co.  161  U.  S.  646,  40  Li  Ed. 
838,  16  Sup.  Ct.  Rep.  70s,  and  Louisville  &  N.  R.  Co.  v. 
Kentucky,  161   U.  S.  6rjT,  40  L.  Ed.  849,  16  Sup.   Ct.   Rep. 

714. 

Congress,  when  passing  the  act,  knew  that  the  railway 
system  of  the  country  rested  on  consolidations,  actual  or 
virtual,  authorized  by  state  laws,  some  of  them  having  ex- 
isted many  years. 

Chesapeake  &  P.  Teleph.  Co.  v.  Manning,  186  U.  S.  238, 
245,  46  L.  Ed.  1 144,  22  Sup.  Ct.  Rep.  881. 

These  are  also  matters  within  the  judicial  knowledge  of  the 
court. 

Ohio  L.  Ins.  &  T.  Co.  v.  Debolt,  16  How.  416,  43$,  14  L. 
Rd.  997,  1005;  Baltimore  &  O.  R.  Co.  v.  Maryland,  21  Wall. 
456,  469,  22  L.  Ed.  678,  683;  Brown  v.  Piper,  91  U.  S.  37,  42, 
23  L.  Ed.  200,  202;  Phillips  v.  Detroit,  iii  U.  S.  604,  606,  28 
L.  Ed.  532,  533,  4  Sup.  Ct.  Rep.  580;  Lehigh  Valley  R.  Co.  v. 
Pennsylvania,  145  U.  S.  192.  201,  36  L.  Ed.  672,  675,  4  Inters. 
Com.  Rep.  87,  12  Sup.  Ct.  Rep.  806;  Louisville &N.  R.  Co.  v. 
Kentucky,  161  U.  S.  677.  699.  40  L.  Ed.  849,  858,  16  Sup.  Ct. 
Rep.  714;  Preston  v.  Browder,  i  Wheat.  115,  121,  4  L.  Ed. 
50,  51;  United  States  v.  Union  P.  R.  Co.  91  U.  S.  72,  79,  23 
L,  Ed.  224,  228;  Piatt  V.  Union  P.  R.  Co.  99  U.  S.  48,  25  L. 
Ed.  424;  Chesapeake  &  P.  Teleph.  Co.  v.  Manning,  186  U.  S. 
238,  24s,  46  L.  Ed.  1 144,  1 147,  22  Sup.  Ct.  Rep.  881. 

If  Congress  had  meant  to  declare  such  consolidations  and 
stock  purchases  of  competing  companies  to  be  illegal,  the 
securities  issued  by  them  void,  and  the  state  legislation  un^ 
constitutional,  it  would  have  said  so  in  plain,  specific,  and 
apt  language. 

There  can  be  no  question  but  that  every  combination 
declared  illegal  by  the  act  would  have  been  equally  so — no 
more,  no  less — before  the  act. 

Re  Debs,  158  U.  S.  564.  581,  39  L.  Ed.  1092,  iioi,  15  Sup. 
Ct.  Rep.  900;  Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  229,  44  L.  Ed.  136,  143,  20  Sup.  Ct.  Rep.  96. 
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Mr.  John  G.  Johnson  also  argued  the  cause  and  filed  a  brief 
for  appellant  the  Northern  Securities  Company: 

The  acts  which  can  be  prevented  and  restrained  by  proceed- 
ings in  equity  are  those,  and  those  alone,  made  criminal  by 
the  1st  and  2d  sections  of  the  Sherman  act.  The  statute  is 
therefore  a  penal  one,  defining  a  criminal  ofiense,  for  which 
it  provides  a  punishment.  It  is  an  indispensable  prerequisite 
to  a  conviction^  for  a  criminal  misdemeanor, — especially  if 
there  be  no  criminal  intent,  and  such  did  not  exist  in  the 
present  case, — that  the  ofiense  condemned  shall  be  clearly 
defined. 

United  States  v.  Wiltberger,  s  Wheat.  76,  5  L.  Ed.  37; 
United  States  v.  Whittier,  5  Dill.  35,  Fed.  Cas.  No.  16,688; 
Andrews  v.  United  States,  2  Story,  213,  Fed.  Cas.  No.  381; 
United  States  v.  Hartwell,  6  Wall.  385,  396,  18  L.  Ed.  830. 
832;  Swearingen  v.  United  States,  161  U.  S.  446,  451,  40  L. 
Ed.  765,  16  Sup.  Ct.  Rep.  562;  France  v.  United  States,  164  U. 
S.  676,  682,  41  L.  Ed.  f;95,  597,  17  Sup.  Ct.  Rep.  219;  The 
Paulina  v.  United  States,  7  Crancb,  61,  3  L.  Ed.  269;  United 
States  v.  Reese,  92  U.  S.  219,  23  L.  Ed.  565;  United  States  v, 
Comerford,  25  Fed.  902;  United  States  v.  Chase,  135  U.  S. 
255,  261,  234  L.  Ed.  117,  119.  10  Sup.  Ct.  Rep.  756;  United 
States  V.  Goldenberg,  168  U.  S.  102,  42  L.  Ed.  398,  18  Sup. 
Ct,  Rep.  3;  Sarlls  v.  United  States,  152  U.  S.  570,  575,  38  L. 
Ed.  556,  558,  14  Sup.  Ct.  Rep.  720. 

The  meaning  of  the  words,  ''contracts  in  restraint  of  trade," 
was  thoroughly  understood  in  jurisprudence  and  in  business 
when  the  Sherman  act  was  passed.  It  was  not  the  intention 
of  Congress  to  create  any  new  ofiense. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
328,  41  L.  Ed.  1023,  17  Sup.  Ct.  Rep.  540. 

The  Sherman  act  does  not  apply  to  the  formation  of  a 
corporation  to  carry  on  any  particular  line  of  business  by 
those  already  engaged  therein,  or  to  a  contract  of  partnership 
or  of  employment  between  two  persons  previously  engaged 
in  the  same  line  of  business. 

United  States  v.  Joint  Traffic  Asso.  171  U.  S.  567,  43  L. 
Ed.  286,  19  Sup.  Ct.  Rep.  25. 

The  idea  of  monopoly  involves  something  more  than  a  mere 
acquisition  of  the  whole,  or  of  the  major  part,  of  a  commodity 
or  of  shares  of  stock.  It  involves  the  idea  of  exclusion  of 
other  supply,  as  well  as  inclusion  of  what  is  actually  acquired. 

Re  Greene,  52  Fed.  104;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  606,  9  L.  Ed.  847;  20  Am.  &  Eng.  Enc.  Law, 
p.  846;  2  Bouvier,  Law  Diet.  Rawle's  Ed.  p.  435;  4  Bl.  Com. 
159;  Century  Diet.  Monopoly;  United  States  v.  Joint  Traffic 
Asso.  171  U.  S.  505,  43  L.  Ed.  259,  19  Sup.  Ct.  Rep.  25. 
.  The  purchase  by  one  person  of  the  property  of  his  rival, 
with  the  intention  thereby  to  destroy  his  competition,  is  not 
illegal,  although  by  the  purchase  he  will  acquire  the  power 
to  prevent  the  same. 
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Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64,  22  L.  Ed. 

315. 

The  power  of  Confcress  to  regulate  commerce  does  Dot 
confer  upon  it  a  right  to  prescribe  the  persons  who  may 
engage  therein,  or  to  regulate  or  control  the  ownership  of 
shares  of  stock  of  corporations  which  engage  therein. 

United  States  v.  £.  C.  Knight  Co.  156  U.  S.  i,  39  L.  Ed. 
325,  15  Sup.  Ct.  Rep.  294. 

That  construction  of  a  statute  should  be  adopted  which, 
without  doing  violence  to  the  fair  meaning  of  the  words 
used,  brings  it  into  harmony  with  the  Constitution. 

Grenada  County  v.  Brogden,  112  U.  S*  261,  28  L.  Ed. 
704,  5  Sup.  Ct.  Rep.  125. 

lo  interpreting  a  statute  the  intention  of  the  law-making 
power  will  prevail  even  against  the  letter  of  the  statute.  A 
thing  may  be  within  the  letter  of  the  statute,  and  not  within 
its  meaning,  or  within  its  meaning,  though  not  within  its 
letter. 

Hawaii  v.  Mankichi,  190  U.  S.  197,  47  L.  Ed.  1016,  23  Sup. 
Ct.  Rep.  787- 

In  Baltimore  &  O.  R.  Co.  v.  Maryland,  21  Wall.  456,  22  L. 
Ed.  678,  a  stipulation  in  the  charter  of  a  raiload  company, 
that  the  company  should  pay  to  the  state  a  bopus,  or  a 
portion  of  its  earnings,  was  held,  not  repugnant  to  the  Con- 
stitution of  the  United  States. 

In  Ashley  v.  Ryan,  153  U.  S.  436,  38  L.  Ed.  773>  4  Inters. 
Com.  Rep.  664,  14  Sup.  Ct.  Rep.  865,  a  state  was  permitted, 
in  allowing  consolidation  between  corporations  of  different 
states,  to  charge  upon  the  new  consolidated  company 
a  percentage  on  its  entire  authorized  stock  as  a  fee,  inasmuch 
as,  without  the  franchises  conferred  by  the  state,  it  could  not 
exist ;  and  such  charge  was  not  an  interference  with  inter- 
state commerce. 

The  relief  decreed  was  improper  under  any  aspect  of  the 
case. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i,  17.  39  L. 
Ed.  325,  331,  15  Sup.  Ct.  Rep.  249. 

Mr.  John  W.  Griggs  also  filed  a  brief  for  appellant  the 
Northern  Securities  Company: 

In  the  division  of  authority  with  respect  to  interstate 
railways,  Congress  reserves  to  itself  the  superior  right  to 
control  their  commerce  and  forbid  interference  therewith, 
while  to  the  states  remains  the  power  to  create  and  to  regu- 
late the  instruments  of  such  commerce,  so  far  as  necessary 
to  the  conservation  of  the  public  interests. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S.  702,  40  L. 
Ed.  859,  16  Sup.  Ct.  Rep.  714. 

The  courts  of  the  United  States  since  the  passage  of  the 
Sherman  act  have  been  called  upon  to  restrain  projected 
consolidations  upon  the  ground  that  they  were  contrary  to 
state  statutes,  but  no  suggestion  has  been  made  that  the 
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legislation  of  Congress  expressed  in  the  Sherman  act  bad 
any  bearing  on  the  subject. 

Pearsall  v.  Great  Northern  R.  Co.  i6i  U.  S.  648,  40  L. 
Ed.  839.  i6  Sup.  Ct.  Rep.  705 ;  Louisville  &  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  702,  40  L.  Ed.  859,  16  Sup.  Ct.  Rep.  714. 

The  power  exists  in  each  state,  by  appropriate 
enactments  not  forbidden  by  its  own  or  the  Federal  Con- 
stitution, to  regulate  the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its  jurisdiction,  so  as  to 
provide  for  the  public  convenience  and  the  public  good. 
State  legislation  j-elating  to  commerce  is  not  to  be  deemed 
a  regulation  of  interstate  commerce  simply  because  it  may, 
to  some  extent  or  under  some  circumstances,  affect  such 
commerce. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  43 
L.  Ed.  702,  19  Sup.  Ct.  Rep.  465. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613,  42  L. 
Ed.  878,  18  Sup.  Ct.  Rep.  488,  it  was  held  that  the  authority 
given  by  §  5258  of  the  Revised  Statutes  of  the  United  States 
to  carry  "freiecht  and  property"  over  their  respective  roads 
from  one  state  to  another  state  did  not  authorize  a  railroad 
company  to  carry  into  a  state  cattle  known,  or  which  by  due 
diligence  might  be  known,  to  be  in  such  condition  as  to 
impart  or  communicate  disease  to  the  domestic  cattle  of 
such  state. 

And  it  has  been  expressly  adjudged  that  the  above  statutory 
provision  was  not  intended  to  interfere  with  the  authority  of 
the  states  to  enact  such  regulations  with  respect,  at  least, 
to  a  railroad  corporation  of  its  own  creation,  as  were  not 
directed  against  interstate  commerce,  but  which  only  inci^ 
dentally  or  remotely  affected  such  commerce,  and  were  not 
in  themselveft  regulations  of  interstate  commerce,  but  were 
designed  reasonably  to  subserve  the  convenience  of  the 
public. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  28s,  43  L. 
Ed.  702,  19  Sup.  Ct.  Rep.  465 ;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Illinois,  177  U.  S.  514,  44  L.  Ed.  868,  20  Sup.  Ct.  Rep. 
722. 

All  that  has  been  done,  even  as  contended  by  the  govern- 
ment, has  been  to  concentrate  the  ownership  of  a  majority 
of  the  shares  of  the  two  companies  into  one  hand,  the  owner 
being  a  corporation  controlled  by  the  same  men  who  would 
own  and  control  a  majority  of  the  capital  stock  of  both 
railroad  companies  if  the  holding  company  had  not  been 
formed. 

The  companies  remain  distinct;  the  stockholders  are  not 
the  corporation;  each  company  is  just  as  much  subject  to 
all  the  requirements  of  the  law  as  though  its  stockholders 
were  entirely  different. 

Pullman's  Palace  Car  Co.  v.  Missouri  P.  R.  Co.  115  U.  S.. 
587,  29  L.  Ed.  499,  6  Sup.  Ct.  Rep.  194. 
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Where  a  contract,  agreement,  or  arrangement  of  any  kind 
is  challenged  as  a  combination  in  restraint  of  trade  or  com- 
merce, the  court  will  look  at  the  form  of  the  agreement, 
and  if  it  appears  on  its  face  to  have  as  a  necessary  and 
direct  result  the  effect  of  restraining  trade  or  commerce,  no 
inquiry  into  the  intention  or  motives  of  the  parties  is 
requisite. 

United  States  v.  Joint  TrafiBc  Asso.  171  U.  S.  505,  43  L. 
^-  259,  19  Sup.  Ct.  Rep.  25. 

But  if  the  arrangement  is  one  which  in  itself  is  lawful,  and 
is  claimed  to  be  invalid  only  because  its  ultimate  object  is  to 
restrain  commerce  or  competition,  then  it  is  necessary  to 
examine  the  facts  and  circumstances  to  see  if  the  forms  of 
law  are  being  used  to  further  an  illegal  purpose. 

United  St'ites  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
341, 41  L.  Ed.  1027,  17  Sup.  Ct.  Rep.  540;  Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  Ed.  290,  19  Sup.  Ct.  Rep.  40; 
United  States  v.  Workingmen's  Amalgamated  Council,  26  L. 
R.  A.  158,  4  Inters.  Com.  Rep.  831,  54  Fed.  994;  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  44  L.  Ed. 
136,  20  Sup.  Ct.  Rep.  96;  State  ex  rel.  Atty.  Gen.  v.  Ship- 
pers' Compress  &  Warehouse  Co.  (Tex.  Civ.  App.)  67  S.  W. 
1049,  95  Tex.  603,  69  S.  W.  58. 

In  every  instance  where  the  Supreme  Court  has  had  occa- 
sion to  pass  upon  the  meaning  of  the  Sherman  act,  it  has 
been  extremely  careful  to  distinguish  between  acts  which 
directly  restrain  commerce,  and  acts  which  only  indirectly 
or  incidentally  have  that  effect. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i,  12,  16,  39 
L.  Ed.  325,  330,  15  Sup.  Ct  Rep.  249;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  566, 43  L.  Ed.  259.  286,  19  Sup.  Ct. 
Rep.  2$;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  Ed.  136,  20  Sup.  Ct.  Rep.  96. 

Over  internal  commerce  and  trade  Congress  has  no  power 
of  regulation,  nor  any  direct  control.  This  power  belongs 
exclusively  to  the  states.  No  interference  by  Congress  with 
the  business  of  citizens  transacted  within  a  state  is  warranted 
by  the  Constitution,  except  such  as  is  strictly  incidental  to 
the  exercise  of  powers  clearly  granted. 

License  Tax  Cases,  72  U.  S.  462,  18  L.  Ed.  497. 

The  fact  that  an  article  was  manufactured  for  export  to 
another  state  does  not  make  it  an  article  of  interstate  com- 
merce. 

Coe  V.  Enrol,  u6  U.  S.  517,  29  L.  Ed.  715.  6  Sup.  Ct.  Rep. 
475;  Kidd  V.  Pearson,  128  U.  S.  i,  32  L.  Ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

In  United  States  v.  Boyer,  85  Fed.  425,  acts  of  Congress 
empowering  the  Secretary  of  Agriculture  to  make  inspection 
of  cattle,  etc.,  at  slaughter  houses  located  in  the  several 
states,  the  products  of  which  were  intended  for  sale  in  other 
states  or  foreign  countries,  were  declared  to  be  without  any 
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constitutional  warrant,  and  therefore  void,  although  the 
government  sought  to  sustain  them  as  a  legitimate  exercise 
of  the  commerce  power. 

The  sale  of  the  stock  of  the  two  railroad  corporations,  no 
matter  to  whom  it  may  be  sold,  nor  how  often  such  sales  and 
transfers  of  the  stock  may  take  place,  cannot,  in  any  proper 
sense,  be  said  to  afiect  the  transportation  business  carried 
on  by  the  company. 

Clarke  v.  Central  R.  &  Bkg.  Co.  66  Fed.  i6;  Re  Greene, 
52  Fed.  104;  Pearsall  v.  Great  Northern  R.  Co.  161  U.  S. 
646,  671,  40  L.  £d.  838,  846,  16  Sup.  Ct.  Rep.  705;  Rogers  v, 
Nashville,  C.  &  St.  L.  R.  Co.  33  C.  C.  A.  517,  62  U.  S.  App, 
49.  697,  91  Fed.  312. 

The  Sherman  act  is  a  penal  statute;  every  act  which  may 
be  prevented  by  injunctive  order  would,  if .  committed  and 
proved,  subject  the  parties  to  criminal  prosecution.  The  rule 
of  strict  construction   must  therefore  be  applied. 

United  States  v.  Whittier,  5  Dill,  35,  Fed,  Cas.  No.  16,688; 
United  States  v.  Sheldon,  2  Wheat.  119,  4L.  Ed.  199;  United 
States  V.  Hartwell,  6  Wall.  395.  18  L.  Ed.  832;  United  States 
V.  Shackelford,  5  Mason,  445;  Fed.  Cas.  No.  16,  262;  United 
States  V.  Clayton,  2  Dill.  219,  Fed.  Cas.  No.  14,  S14;  United 
States  V.  Garret  son,  42  Fed.  22;  Dwarris,  Stat.  641;  Hub- 
bard V.  Johnstone,  3  Taunt.  177. 

Acquiescence  by  the  government  for  more  than  eleven 
years  in  the  actual  merger  and  consolidation  of  many  impor- 
tant parallel  and  competing  lines  of  railroads  and  steamships 
engaged  in  interstate  and  international  commerce  has  given 
a  practical  construction  to  the  act  of  July  2,  1890,  to  the  effect 
that  it  was  not  intended  to  forbid,  and  does  not  forbid, 
the  natural  processes  of  unification  which  are  brought  about 
under  modern  methods  of  lease,  consolidation,  meiger,  com- 
munity of  interest,  or  ownership  of  stock. 

Stuart  V.  Laird,  i  Cranch,  299,  2  L.  Ed.  115. 

Mr.  Charles  W.  Bunn  argued  the  cause  and  filed  a  brief  for 
appellant  the  Northern  Pacific  Railway  Company: 

The  power  of  Congress  has  never  been  more  accurately  or 
completely  described  than  by  Chief  Justice  Marshall  in 
Gibbons  v.  Ogden,  9  Wheat,  i,  189,  190,  6  L.  Ed.  23,  68: 
''Commerce,  undoubtedly,  is  traffic,  but  it  is  something  more, 
— it  is  intercourse.  It  describes  the  commercial  intercourse 
between  nations  and  parts  of  nations  in  all  its  branches, 
and  is  regulated  by  prescribing  rules  for  carrying  on  that 
intercourse.** 

This  definition  has  been  frequently  repeated  by  the  court. 

Passenger  Cases,  7  How.  283,  394,  462,  12  L.  Ed.  702,  748, 
777;  Henderson  v.  Wickham,  92  U.  S.  259.  270,  23  L.  Ed. 
543.  548;  Lottery  Case.  188  U.  S.  321,  346,  47  L.  Ed.  492, 
497.  23  Sup.  Ct.  Rep.  321. 

The  power  of  Congress  is  only  to   regulate,  and  is  the 
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power  to  prescribe  the  rule  by  which  commerce  is  to  be 
governed. 

Gibbons  v.  Ogden,  9  Wheat.  196,  6  L.  Ed.  70. 

The  interstate  commerce  power  of  Congress  jnstifies  only 
SQch  regulations  as  act  upon  that  commerce  directly,  and 
does  not  authorize  regulations  abridging  the  police  powers 
of  the  states  or  the  personal  rights  and  privileges  of  individ- 
uals, if  they  afiect  that  commerce  only  indirectly,  remotely, 
incidentally,  and  collaterally. 

Re  Greene,  52  Fed.  104;  United  States  v.  E.  C  Knight  Co. 
156  U.  S.  I,  39  L.  Ed.  325,  15  Sup.  Ct.  Rep.  249;  Gibbons 
v.  Ogden,  9  Wheat.  203,  6  L.  Ed.  71;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  505,  43  L.  Ed.  259,  19  Sup.  Ct.  Rep. 
2S;Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.S. 
211,  44  L.  Ed.  136,  20  Sup.  Ct.  Rep.  96;  Hopkins  v.  United 
States,  171  U.  S.  592,  43  L.  Ed.  296,  19  Sup.  Ct.  Rep.  40; 
Anderson  v.  United  States,  171  U.  S.  615,  43  L.  Ed.  30$,  19 
Sup.  Ct.  Rep.  50;  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed. 
819;  Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S.  677. 
701,  40  L.  Ed.  849,  16  Sup.  Ct.  Rep.  714. 

If  the  decision  of  the  circuit  court  is  correct,  all  the  state 
laws  either  forbidding  or  authorizing  consolidations  of  inter- 
state carriers  are  and  always  have  been  void. 

Cooley  V.  Port  Wardens,  12  How.  299,  13  L.  Ed.  996; 
Cushing  V.  The  John  Eraser,  21  How.  184,  16  L.  Ed.  106; 
Pound  V.  Turck,  95  U.  S.  459,  24  L.  Ed.  525;  Robbins  v. 
Shelby  County  Taxing  Dist.  120  U.  S.  492,  30  L.  Ed.  695,  i 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592;  Mobile  County 
V.  Kimball,  102  U.  S.  691.  26  L.  Ed.  238;  United  States  v.  E. 
C.  Knight  Co.  156  U.  S.  u,  12.  39  L.  Ed.  328,  329,  15  Sup.  Ct. 
Rep.  249;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  230,  44  L.  Ed.  143,  20  Sup.  Ct.  Rep.  96. 

Except  as  it  punishes  contracts,  combinations,  and  con- 
spiracies, the  statute  introduces  no  new  rule  of  law.  What- 
ever is  a  restraint  of  commerce  now  was  such  before  this 
statute.  The  act  is  new  only  in  making  the  preliminary  con- 
spiracy a  crime. 

Re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092,  15  Sup.  Ct.  Rep. 
900;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S. 
230,  44  L.  Ed.  143,  20  Sup.  Ct.  Rep.  96. 

If  a  thing  restrains  interstate  commerce,  it  is  immaterial 
with  what  innocent  intent  it  may  be  done.  On  the  other 
hand,  if  the  thing  complained  of  does  not  restrain  interstate 
commerce,  it  is  immaterial  how  evil  may  be  the  intent. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  341,  41  L.  Ed.  1007,  1027,  17  Sup.  Ct.  Rep.  540. 

If  an  action  be  lawful,  it  is  elementary  that  its  purpose  is 
immaterial. 

Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  2ii» 
44  L.  Ed.  136,  20  Sup.  Ct.  Rep.  96;  Phelps  v.  Nowlen,  72  N. 
Y.  39,   28  Am.    Rep.   93 ;  Kiff  v.   Youmans,   86  N.   Y.   324, 
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40  Am.  Rep.  543;  Wood  v.  Amory,  105  N.  Y.  278,  11  N.  E. 
636;  Lough  V.  Oaterbridge,  143   N.  Y-  271,  25  L.  R.    A.  674, 

38  N.  E.  292;  Adler  v.  FentoD,  24  How.  407,  410,  16  L. 
Ed.  696,  697;  United  States  v.  Greenhut,  51  Fed.  205;  Re 
Greene,  52  Fed.  104;  Randall  v.  Hazelton,  12  Allen,  412; 
Brackett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376;  United 
States  V.  Isbam,  17  Wall.  496,  21  L.  Ed.  728;  Dickerman  v. 
Northern  Trnst  Co.  176  U.  S.  181,  44  L.  Ed.  423,  20  Sap. 
Ct.  Rep.  311;  Fabrney  V.  Kelly,  102  Fed.  403;  Mogul  S.  S. 
Co.  V.  McGregor  [1892]  A.  C.  25,  41;  Allen  v.  Flood  [1898] 
A.  C.  I. 

If  buying  and  voting  the  stock  restrains  interstate  com-, 
merce,  it  is  illegal.     If  it  does  not  restrain  interstate  com- 
merce, it  is  legal;  and  the  conspiracy  behind  the  formation 
of  the  company  was  a  conspiracy  to  do  a  lawful  thing. 

Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  sub  nom.  Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's  Asso.  21  L.  R.  A. 
337.  55  N.  W.  1119- 

A  combination  may  destroy  competition  without  restrain- 
ing trade. 

United  States  v.  Joint  TrafiBc  Asso.  171  U.  S.  567,  43  L. 
Ed.  286,  19  Sup.  Ct.  Rep.  25;  United  States  v.  Addyston 
Pipe  &  Steel  Co.  46  L.  R.  A.  122,  29  C.  C.  A.  141,  54  U.  S. 
App.  744.  85  Fed.  271. 

The  business  of  a  rival  in  trade  may  be  purchased  for  the 
very  purpofie  of  being  rid  of  his  competition. 

Gamble  v.  Queens  County  Water  Co.  123  N.  Y.  91,  9  L. 
R.  A.  527,  25  N.  E.  201 ;  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  60  Am.  Rep.  464,  13  N.  E.  419;  Rafferty  v. 
Buffalo  City  Gas  Co.  37  App.  Div.  618,  56  N.  Y.  Supp. 
288;  Trenton  Potteries  Co.   v.    Oliphant,  56  N.  J.    Eq.   680, 

39  Atl.  923;  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484,  23   L. 
R.  A.  639.  28  Atl.  973. 

Mr.  M.  D.  Grover  filed  a  brief  for  appellant  the  Great 
Northern  Railway  Company: 

The  commerce  clause  of  the  Constitution  of  the  United 
States  does  not  take  away  from  the  several  states  the  right  to 
authorize  the  formation  of  corporations,  define  their  busi- 
ness, fix  the  amount  of  their  capital  or  purchasing  power, 
and  regulate  the  issue,  sale,  and  ownership  of  their  capital 

stock. 

It  has  been  the  practice,  since  the  infancy  of  railroads 
in  this  country,  for  one  railroad  company  to  purchase  or  lease 
the  railroad  of  a  competing  company,  or  to  acquire  a  major- 
ity of  the  shares  of  a  competing  company,  or  of  two  com- 
panies competing  with  each  other,  or  to  efiect  the  consoli- 
dation of  competing  companies. 

This  has  been  done  without  objection  from  any  branch  of 
the  Federal  government,  and  has  invariably  proved  beneficial 
to  the  railway  companies  concerned,  to  their  shareholders, 
and  to  the  public. 
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Unity  of  ownership  of  shares  of  competing  corporations 
eo gaged  in  interstate  trade,  does  not  restrain  such  trade* 
and  is  not  forbidden  by  the  anti-trust  act,  nor  is  such  unity 
of  ownership  a  regulation  of  interstate  commerce,  and  thus 
subject  to  exclusive  Federal  jurisdiction  under  the  commerce 
clause  of  the  Constitution. 

I{  the  legislature  undertakes  to  define  a  new  offense  by 
statute,  and  provide  for  its  punishment,  its  will  should  be 
expressed  in  such  language  as  not  to  deceive  or  mislead  the 
common  mind. 

Tozer  v.  United  States,  4  Inters.  Com.  Rep.  246,  52  Fed. 
^17;  The  Paulina  v.  United  States,  7  Cranch,  61,  3  L.   Ed. 
269;  United  States  v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563. 

Messrs.  Francis  Lynde  Stetson  and  David  Wilcox  hied  a 
brief  for  appellants  Morgan,  Bacon,  and  Lamont: 

Each  individual  who  has  transferred  his  i^roperty  to  the 
Securities  Company  has  obtained  therefor  something  entirely 
different, — namely,  an  interest  in  a  company  holding  stock 
of  the  other  railway  company  as  well.  It  is  manifest  that  in 
the  fullest  possible  sense  this  constituted  a  sale  of  the 
property. 

Berger  v.  United  States  Steel  Corp.  63  N.  J.  Eq.  809,  53 
Atl.  68. 

These  transactions,  being  lawful,  are  not  affected  by 
allegations  as  to  the  motive  which  actuated  them.  As  the 
means  employed  were  lawful,  the  only  question  must  be 
whether  the  result  accomplished  was  unlawful. 

Pettibone  v.  United  States,  148  U.  S.  197,  203,  37  L.  Ed. 
419,  422,  13  Sup.  Ct.  Rep.  542. 

All  the  action  taken  being  authorized  by  law,  the  motive 
clearly  is  unimportant. 

United  States  v.  Isham,  17  Wall.  496,  21  L.  Ed.  728;  Adler 
V.  Fenton,  24  How.  407,  410,  16  L.  Ed.  696,  697;  Kiff  v. 
Youmans,  86  N.  Y.  324,  40  Am.  Rep.  543 ;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  S40,  546,  46  L.  Ed.  679,  684,  22  Sup. 
Ct.  Rep.  431;  Randall  V.  Hazelton,  12  Allen,  412;  Dickerman 
V.  Northern  Trust  Co.  176  U.  S.  181,  190,  44  L.  Ed.  423,  430, 
20  Sup.  Ct.  Rep.  311;  Strait  v.  National  Harrow  Co.  51  Fed. 
819;  Phelps  V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93;  Wood 
V.  Amory,  105  N.  Y.  278,  11  N.  E.  636;  Lough  v.  Outer- 
bridge,  143  N.  Y.  271,  25  L.  R.  A.  674,  38  N.  E,  292;  National 
Protective  Asso.  v.  Cumming,  170  N.  Y.  315,  58  L.  R.  A. 
I35f  63  N.  E.  369;  Mogul  S.  S.  Co.  v.  McGregor  [1892]  A. 
C.  25,  41,  42;  Allen  V.  Flood  [1898]  A.  C.  i;  Pender  v.  Lush- 
ington,  L.  R.  6  Ch.  Div.  70. 

No  indirect  or  remote  effect  of  these  lawful  transactions 
upon  competition  between  the  railway  companies  could 
bring  them  within  the  Federal  anti-trust  act. 

United  States  v,  E.  C.  Knight  Co.  156  U.  S.  i,  39  L.  Ed. 
325,  15  Sup.  Ct.  Rep.  249;  Hopkins  V.  United  States,  171  U. 
S.  578,  43  L.  Ed.  290,  19  Sup.  Ct.  Rep.  40;  Addyston  Pipe  & 
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Steel  Co,  V.  United  States,  175  U.  S.  211,  246,  44  L.  Ed.  136, 
149,  20  Sup.  Ct  Rep.  96. 

The  mere  fact  that  a  contract  has  the  effect  of  restxaining 
trade  or  suppressing  competition  in  some  degree  does  not 
render  it  injurious  to  the  public  welfare,  and  thus  bring  it 
within  the  police  power. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64,  22  L.  Ed. 
315;  Gibbs  V.  Consolidated  Gas  Co.  130  U.  S.  396,  32  L.  Ed. 
979>  9  Sup.  Ct.  Rep.  553;  Hyer  v.  Richmond  Traction  Co. 
168  tJ.  S.  471,  477,  42  L.  Ed.  547,  549,  18  Sup.  Ct.  Rep.  114, 
366,  Affirming  26  C.  C.  A.  175,  42  U.  S.  App.  522,  80  Fed. 
839;  Continental  Ins.  Co.  v.  Fire  Underwriters,  67  Fed.  310; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
464,  13  N..E,  419;  Hodge  V.  Sloan,  107  N.  Y.  244,  17  N.  E. 
335;  Leslie  v.  Lorillard,  iioN.  Y.  519,  i  L.  R.  A.  456,  18  N. 
E.  363 ;  Matthews  v.  Associated  Press,  136  N.  Y.  333,  32  N.  E. 
981;  Lough  V.  Outerbridge,  143  N.  Y.  271,  25  L.  R.  A.  674,  38 
N.  E.  292,  145  N.  Y.  601,  40  N.  E.  164;  Oakes  v.  Cattaraugus 
Water  Co.  143  N.  Y.  430,  26  L.  R.  A.  544,  38  N.  E.  461 ; 
Curran  v.  Galen,  152  N.  Y.  33,  37  L.  R.  A.  802,  46  N.  E. 
297;  Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157,  4  N. 
Y.  Supp.  861,  Approved  in  Tode  v.  Gross,  127  N.  Y.  485,  13 
L.  R.  A.  652,  28  N.  E.  469;  Central  Shade  Roller  Co.  v. 
Cushman,  143  Mass.  353,  9  N.  E.  629. 

This  act  is  a  criminal  statute  pure  and  simple,  and  its 
meaning  and  effect  as  now  determined  must  also  be  its 
meaning  and  effect  when  made  the  basis  of  a  criminal  pro- 
ceeding. Conversely,  the  act  should  now  receive  such  con- 
struction only  as  it  would  receive  upon  the  trial  of  those 
indicted  for  violating  its  provisions. 

Criminal  intent  is  essential  to  constitute  a  ciime,  and 
the  testimony  bearing  thereon  is  always  a  question  for  the 
jury. 

People  V.  Wiman,  148  N.  Y.  29,  42  N.  E.  408;  People  v. 
Flack,  125  N.  Y.  324,  11  L.  R.  A.  807,  26  N.  E.  267. 

Such  restraints  as  result  from  the  sale  or  the  purchase  of 
property  are  not  within  the  provisions  of  anti-trust  statutes. 
Indeed,  it  is  the  settled  law  that  the  transfer  of  a  business 
is  not  illegal  because  it  restrains  trade,  even  by  an  expiess 
covenant. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64,  22  L.  Ed. 
315;  Union  Sewer-Pipe  Co.  v.  Connelly,  99  Fed.  354,  Affirmed 
in  184  U.  S.  540,  46  L.  Ed.  679,  22  Sup.  Ct.  Rep.  431 ;  Fisheries 
Co.  v.  Lennen,  116  Fed.  217;  Harrison  v.  Glucose  Sugar  Ref. 
Co.  53  C.  C.  A.  484,  116  Fed.  304;  Hodge  v.  Sloan,  170 
N.  Y.  244,  17  N.  E.  335;  Leslie  v.  Lorillard,  no  N.  Y.  519, 
I  L.  R.  A.  456,  18  N.  E.  363,  13  L.  R.  A.  652;  Oakes  v.  Cat- 
taraugus Water  Co.  143  N.  Y.  430,  26  L.  R.  A.  544,  38  N.  E. 
461;  Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157,  4  N. 
Y.  Supp.  861,  Approved  in  Tode  v.  Gross,  127  N.  Y.  485,  13 
L.  R.  A.  652,  28  N.  E.  469;  Wood  v.  Whitehead  Bros.  Co.  165 
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N.  Y.  545,  59  N.  E.  357;  Walsh  v.  Dwight,  40  App.  Div.  513, 
58  N.  Y.  Supp.  91 ;  John  D.  Park  &  Sods  Co.  v.  National 
Wholesale  Druggists'  Asso.  54  App.  Div.  223,  66  N.  Y. 
Supp.  615,  175  N.  Y.  I,  62  L.  R.  A.  632,  67  N.  E.  136; 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep. 
464.  13  N.  E.  419. 

So,  too,  it  has  been  ruled  precisely  that  the  formation  of 
associations  or  corporations  is  not  illegal  because  the  result 
will  be  to  restrain  competition. 

Hopkins  v.  United  States,  171  U.  S.  578,  43  L.  Ed.  290, 
19  Sup.  Ct.  Rep.  40;  United  States  Vinegar  Co.  v.  Foehren- 
bach,  148  N.  Y.  58,  42  N.  E.  403;  Matthews  v.  Associated 
Press,  136  N.  Y.  333,  32  N.  E.  981;  Central  Shade  Roller 
Co.  V.  Cushman,  143  Mass.  353.  9  N.  E.  629;  Rafferty  v. 
Buffalo  City  Gas  Co.  37  App.  Div.  618,  56  N.  Y.  Supp.  288; 
United  States  v.  Greenbut,  51  Fed.  205;  Re  Terrell,  51  Fed. 
213;  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 
46  L.  R.  A.  255,  43  Atl.  723;  Mogul  S.  S.  Co.  v.  McGregor 
[1892]  A.  C.  25;  Lough  V.  Outerbridge,  143  N.  Y.  283,  25  L. 
R.  A.  674,  38  N.  E.  292;  State  ex  rel.  Crow  v.  Continental 
Tobacco  Co.  (Mo.)  75  S.  W.  737. 

If  the  result  of  restricting  competition  should  follow  from 
the  lawful  transactions  involved  herein,  it  would  not  be 
their  direct  result,  but  only  an  incidental  and  collateral  result, 
such  as  must  always  follow  when  business  interests  of  a 
similar  character  pass  into  the  same  ownership.  It  would 
be  precisely  such  a  result  as  those  recognized  as  lawful  by 
the  court  in  United  States  v.  Joint  Traffic  Asso.  171  U.  S. 
S05,  43  L.  Ed.  259,  19  Sup.  Ct.  Rep,  25. 

It  has  been  denied,  and  it  is  very  doubtful  whether  in  any 
case  the  2d  section  of  the  anti-trust  act  applies  to  railroads. 

16  Harvard  Law  Rev.  545,  June,  190.;. 

It  has  generally  been  deemed  wise  and  safe  to  use  rather 
a  process  of  exclusion,  and  determine  what  is  not  a  monopoly, 
80  far  as  the  case  in  hand  required. 

Laredo  v.  International  Bridge  Co.  14  C.  C.  A.  i,  30  U. 
8.  App.  no,  66  Fed.  246. 

Corporations  can  invoke  the  benefits  of  the  provisions  of 
the  Constitution  and  laws  which  guarantee  to  persons  the 
enjoyment  of  property,  or  afford  to  them  the  means  for  its 
protection,  or  prohibit  legislation  injuriously  affecting  it. 

Minneapolis  &  St.  L.  R.  Co.  v.  Beckwith,  129  U.  S.  26, 
28,  32  L.  Ed.  585,  586,  9  Sup.  Ct.  Rep.  207. 

Corporations  are  persons  within  the  mean'ng  of  the  con- 
stitutional provision  forbidding  the  deprivation  of  property 
without  due  process  of  law,  as  well  as  a  denial  of  the 
equal  protection  of  the  laws. 

Covington  &  L.  Turnp.  Road  Co.  v.  Sandford,  164  U. 
S.  578,  592,  41  L.  Ed.  560,  565.  17  Sup.  Ct.  Rep.  198;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  154,  41  L.  Ed. 
666,  668,  17  Sup.  Ct.  Rep.  255;  Lake  Shore  &  M.  S.  R.  Co. 
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V.  Smith,  173  U.  S.  684,  690,  43  L.  Ed.  858,  861,  19  Sap.  Ct. 
Rep.  565;  Santa  Clara  County  v.  Southern  P.  R.  Co.  9Sawy. 
165,  n  Fed.  385;  San  Mateo  County  v.  Southern  P.  R.  Co.  8 
Sawy.  238,  13  Fed.  722. 

This  constitutional  provision  protects  the  right  to  acquire 
property,  equally  with  the  right  to  hold  the  same  after  it 
has  been  acquired. 

Holden  v.  Hardy,  169  U.  S.  366,  391,  42  L.  Ed.  780,  790. 
18  Sup.  Ct.  Rep.  383;  State  v.  Goodwill,  33  W.  Va.  179, 
6  L.  R.  A.  621,  10  S.  E.  285;  State  v.  Julow,  129  Mo.  163, 
29  L.  R.  A.  257,  31  S.  W.  781. 

These  rights  are  not  afiected  by  the  statute  now   invoked. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i,  16,  39  L. 
Ed.  325,  330,  15  Sup.  Ct.  Rep.  249. 

The  5th  Amendment  to  the  Federal  Constitution  secures 
all  persons  in  their 'Uibeity,*' and  invalidates  any  legislation 
by  Congress  depriving  them  of  liberty  ''without  due  process 
of  law,*' 

As  thus  used,  "liberty**  means  not  merely  bodily  liberty, — 
freedom  from  physical  duress, — but  in  effect  comprehends 
substantially  all  those  personal  and  civil  rights  of  the  citizen 
which  it  is  meant  to  place  beyond  the  power  of  the  general 
government  to  destroy  or  impair. 

Slaughter-House  Cases,  16  Wall.  36,  122,  127,  21  L.  Ed.  394, 
423,  425;  Munnv.  Illinois,  94  U.  S.  113,  142,  24  L.  Ed.  77,  90; 
People  ex  rel.  Annan  v.  Walsh,  117  N.  Y.  621,  22  N.  E.  682; 
Reg.  V.  Druitt,  10  Cox  C.  C.  592;  Butchers*  Union  S.  H.  & 
L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  H.  Co.  in  U.  8. 
746,  28  L.  Ed.  585,  4  Sup.  Ct.  Rep.  652;  Allgeyer  v.  Louisiana, 
165  U.  S.  578,  41  L.  Ed.  832,  17  Sup.  Ct.  Rep.  427;  United 
States  V.  Joint  TraflBc  Asso.  171  U.  S.  505,  572,  43  L.  Ed. 
259,  288,  19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co. 
V.  United  States,  175  U.  S.  211,  228,  229,  41  L.  Ed.  136,  143; 
20  Sup.  Ct.  Rep.  96;  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30 
Am.  Rep.  323;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep,  636; 
People  V.  Gillson,  109  N.  Y.  389,  17  N.  E.  343;  People 
V.  King,  no  N.  Y.  418,  i  L.  R.  A.  293,  18  N.  E.  245; 
Godcharles  v.  Wigeman,  n3  Pa.  431,  6  Atl.  354. 

As  used  in  the  5th  constitutional  Amendment,  'liberty*'  in- 
cludes equality  of  rights  under  the  law,  and  secures  citizens 
similarly  situated  against  discriminations  between  them, 
which  are  arbitrary  and  without  foundation  in  reason. 

United  States  v.  Cruikshank,  92  U.  S.  542.  554,  555,  23  L, 
Ed.  588,  592;  Yick  Wo.  v.  Hopkins,  n8  U.  S.  356.  369,  30 
T  .  Ed.  220,  6  Sup.  Ct.  Rep.  1064;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  i6s  U.  S.  150,  i6j,  41  L.  Ed.  666,  670,  17  Sup.  Ct.  Rep. 

25s. 
This  court  has  held   invalid  statutes  singling  out  railroad 

companies  end  requiring  them  to  pay  attorneys*  fees  to  suc- 
cessful adverse  litigants  (Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  650,  41  L.  Ed.  66,  17  Sup.  Ct.  Rep.  255),  and  singling 
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oat  a  single  stockyard  company,  under  pretense  of  classifica- 
tion, for  redaction  of  charges  (Cotting  v.  Kansas  City  Stock 
Yards  Co.  183  U.  S.  79,  46  L.  Ed.  92,  22  Sup.  Ct.  Rep.  30), 
and  permitting  two  or  more  live-stock  raisers  to  combine  to 
prevent  competition,  while  making  it  criminal  for  two  or 
more  persons  holding  pioperty  for  sale  or  exchange  to  com- 
bine for  the  same  parpose  (Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  S40,  46  L.  Ed.  679,  22  Sup.  Ct.  Rep.  431). 

One  of  the  objects  of  this  suit  is  to  annul  all  sales  of 
stock  of  the  railway  companies  to  the  Securities  Company, 
and  to  cancel  all  certificates  of  stock  of  the  latter  company 
issued  in  purchase  thereof.  Even  if  there  were  any  pro- 
hibition in  the  premises  on  the  railway  companies,  it  would 
not  apply  to  their  stockholders. 

A  corporation  and  its  stockholders  are  entirely  difierent 
entities. 

Pullman's  Palace  Car  Co.  v.  Missouri  P.  R.  Co.  115  U.  S. 
587,  29  L.  Ed.  499,  6  Sup.  Ct.  Rep.  194;  Watson  v.  Bonfils, 
53  C.  C.  A.  S35,  116  Fed.  157:  American  Preservers*  Co.  v. 
Norris,  43  Fed.  711;  Electric  R.  Co.  v.  Jamaica  &  B.  R.  Co. 
61  Fed.  655. 

Any  effort  to  limit  the  right  to  sell  would  necessarily  deprive 
these  defendants  of  their  property  without  due  process  of  law. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  154  U.  S.  439, 
445*  38  L.  Ed.  1041,  1046,  4  Inters.  Com.  Rep.  677,  14  Sup. 
Ct.  Rep.  1 122;  People  ex  rel.  Manhattan  R.  Co.  v.  Barker, 
146  N.  Y.  304,  40  N.  E.  996;  Ingersoll  v.  Nassau  Electric  R. 
Co.  157  N.  Y.  453,  43  L.  R.  A.  236,  52  N.  E.  54s;  People 
ex  rel.  Manhattan  Sav.  Inst.  v.  Otis,  90  N.  Y.  48;  Holden 
v.  Hardy,  169  U.  S.  366,  391,  42  L.  Ed.  780,  790,  18  Sup.  Ct. 
Rep.  383;  People  v.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2 
N.  E.  29;  People  v.  Gillson,  109  N.  Y.  389,  17  N.  E.  343; 
Forster  v.  Scott,  136  N.  Y.  577,  18  L.  R.  A.  543.  32  N.  E.  976; 
Purdy  V.  Erie  R.  Co.  162  N.  Y.  42,  48  L.  R.  A.  669.  56  N.  E. 
508;  Buffalo  V.  Collins  Baking  Co.  39  App.  Div.  432,  57  N. 
Y.  Supp.  347;  Rochester  &  C.  Turnp.  Co.  v.  Joel,  41  App. 
Div.  43,  58  N.  Y.  Supp.  346;  People  v.  Meyer,  44  App.  Div. 
1,60  N.  Y.  Supp.  415;  Ingraham  v.  National  Salt  Co.  72 
App.  Div.  582,  76  N.  Y.  Supp.  1016;  Janesville  v.  Carpenter, 
77  Wis.  288,  8  L.  R.  A.  808,  46  N.  W.  128. 

Whatever  view  be  taken  of  the  character  of  the  transaction, 
the  decree  of  the  circuit  court  transcended  the  authority  ojf 
the  court  under  the  statute,  which  was  the  sole  ground  and 
source  of  its  jurisdiction. 

Thorndike  on  the  Merger  Case  (Boston,  1903). 

Attorney  General  Knox  argued  the  cause,  and,  with  Mr. 
W.  A.  Day,  filed  a  brief  for  appellee: 

The  anti-trust  act  is  not  primarily  a  criminal  statute. 

The  civil  remedy  by  injunction,  and  the  liability  to  pun- 
ishment under  the  criminal  provisions  of  the  act,  are  entirely 
distinct. 
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United  States  v.  Trans-Missouri  Freight  Asso.  i66  U.  S« 
342,  41  L.  Ed.  1028,  17  Sup.  Ct.  Rep.  540. 

In  its  remedial  aspect  it  ought  to  be  construed  liberally  and 
given  the  widest  efiect  consistent  with  the  language  em^ 
ployed.  It  ought  not  to  be  frittered  away  by  the  refinements 
of  criticism. 

Broom,  Legal  Max.  5th  Am.  Ed.  3d  London  Ed.  80;  Pot^ 
ter's  Dwarr.  Stat.  &  Const,  p.  234. 

And  it  makes  no  difierence  in  the  application  of  these  rules 
that  the  statute  has  a  penal  as  well  as  a  remedial  side. 

Dwarris,  Stat.  653,  655;  Sedgw.  Stat  &  Const.  Law,  2d  Ed. 
P«  309*  310,  Hyde  v.  Cogan,  2  Dougl.  702. 

Every  contract,  combination,  or  conspiracy  in  restraint  of 
interstate  or  foreign  commerce  is  illegal.  The  method 
adopted  in  bringing  about  the  combination  is  immaterial; 
and  the  device  of  a  holding  corporation  for  the  purpose  of 
circumventing  the  law  can  be  no  more  efieotual  than  any  other 
means. 

Noyes,  Intercorporate  Relations,  §  393. 

The  anti-trust  act  applies  to  and  covers  common  carriers 
by  railroad,  as  well  as  all  other  persons,  natural  or  artificial. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S, 
290,  41  L.  Ed.  1007,  17  Sup.  Ct.  Rep.  540. 

The  words,  'Mn  restraint  of  trade  or  commerce,"  as  used 
in  the  anti-trust  act,  are  not  confined  to  unreasonable  or 
total  restraints  only,  but  extend  to  any  and  all  direct  restraints 
of  trade  or  commerce,  even  if  reasonable  or  only  partial. 

Ibid;  United  States  v.  Joint  TraflHc  Asso.  171  U.  S.  SOS, 
43  L.  Ed.  259,  19  Sup.  Ct.  Rep.  25. 

And  while  this  rule  applies  with  equal  force  to  restraints 
upon  individuals,  private  corporations,  and  quasi-public  cor^ 
porations,  such  as  railroads,  there  is  a  peculiar  reason  for 
its  application  to  restraints  upon  the  latter. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S, 
290,  41  L.  Ed.   1007,  17  Sup.  Ct.  Rep.  540. 

In  exercising  the  powers  over  commerce  vested  in  the  Fed* 
eral  government,  Congress  may  to  some  extent  limit  the  right 
of  private  contract,  the  right  to  buy  and  sell  property,  without 
violating  the  5th  Amendment.  It  may  declare  that  no  con- 
tract, combination,  or  monopoly  which  restrains  trade  or 
commerce  by  shutting  out  the  operation  of  the  general  law 
of  competition  shall  be  legal. 

United  States  v.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L.  Ed, 
259,  19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  Ed.  136.  20  Sup.  Ct.  Rep.  96. 

Any  combination  ''for  the  purpose  of  avoiding  the  efiects 
of  cgmpetition''  in  interstate  or  international  trade  or  com- 
merce is  within  the  prohibition  of  the  act. 

United  States  v.  Tran?-Missouri  Freight  Asso.  166  U.  S, 
290,  41  L.  Ed.  1007,  \7  Sup.  Ct.  Rep.  540;  United  States  v. 
Joint  Traffic  Asso.    171  U.  S.  505,   43  L.  Ed.  259,    19  Sup, 
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Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co.  v.  United  States, 
175  U.  S.  211,  244,  44  L.  Ed.  136,  148,  20  Sup.  Ct.  Rep.  96. 

As  used  in  the  act»  the  word  ''monopoly"  is  not  confined 
to  its  co!nmon*law  meaning  of  an  exclusive  grant  to  one  or 
a  few  to  do  that  which  before  had  been  free  and  open  to  all 
in  common. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
342,  41  L.  Ed.  1028,  17  Sup.  Ct.  Rep.  540. 

The  term,  as  used  by  modern  legislators  and  judges,  signi- 
fies the  combining  or  bringing  together,  in  the  hands  of  one 
person  or  set  of  persons,  of  the  control,  or  the  power  of  con- 
trol, over  a  particular  business  or  employment,  so  that  com- 
petition therein  may  be  suppressed. 

People  ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  130  IlL 
294,  8  L.  R.  A.  497,  22  N.  E.  798;  People  v.  North  River 
Sugar  Ref.  Co.  54  Hun,  377,  2  L.  R.  A.  33,  3  N.  Y.  Supp. 
401;  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i,  39  L. 
Ed.  325,  15  Sup.  Ct.  Rep.  249. 

A  combination  or  consolidation  of  two  competing  railroads, 
brought  about  by  transferring  to  one  road  a  majority  of  the 
stock  of  the  other,  is  such  a  monopoly. 

Pearsall  v.  Great  Northern  R.  Co.  161  U.  S.  646,  677,  40 
L.  Ed.  838,  16  Sup.  Ct.  Rep.  705;  Louisville  &  N.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  40  L.  Ed.  849,  16  Sup.  Ct.  Rep.  714. 

To  prove  that  a  combination  or  monopoly  exists  within 
the  meaning  of  the  act,  it  is  not  necessary  to  show  that  the 
immediate  efiect  of  the  acts  complained  of  isto  suppress 
competition  or  to  create  a  complete  monopoly.  It  is  suffi- 
cient to  show  that  they  tend  to  bring  about  those  results. 

People  V.  North  River  Sugar  Ref.  Co.  54  Hun,  377,  3  N.  Y. 
Supp.  401;  United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i, 
39  L.  Ed.  325,  15  Sup.  Ct.  Rep.  249;  Addyston  Pipe  & 
Steel  Co.  v.  United  States,  175  U.  S.  211,  237,  44  L.  Ed.  136, 
146,  20  Sup.  Ct.  Rep.  96;  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Ohio  St.  672. 

The  very  existence  of  the  power  to  restrain  trade  constitutes 
a  restraint. 

United  States  v.  Joint  Traffic  Asso.  171  U.  S.  505,  571,  43 
L.  Ed.  259,  288,  19  Sup.  Ct.  Rep.  25;  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41  L.  Ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175 
U.  S.  211,  44  L.  Ed.  136.  20  Sup.  Ct.  Rep.  96;  Pearsall  v. 
Great  Northern  R.  Co.  161  U.  S.  646,  40  L.  Ed.  838,  16  Sup. 
Ct.  Rep.  705. 

It  is  not  necessary  in  order  to  bring  a  combination  or  con- 
spiracy within  the  operation  of  the  act,  that  the  members 
bind  themselves  each  with  the  other  to  do  the  acts  alleged 
to  be  in  restraint  of  trade.  It  has  always  been  held  to  be 
enough  that  they  act  together  in  pursuance  of  a  common 
object,   add  while,  of  course,  this  presupposes  agreement 
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between  them  in  a  broad  sense,  an  agreement  or  contract  in 
the  technical  sense  is  not  at  all  essential. 

Reg.  V.  Murphy,  8  Car.  &  P.  597. 

If  in  point  of  law  the  efiect  or  the  tendency  of  the  com- 
bination is  to  restrain  trade  or  commerce  the  combination  is 
unlawful,  and  the  motive  behind  it,  however  beneficent, 
does  not  alter  that  fact  in  the  slightest  degree. 

United  States  v.  Trans-Missouri  Freight  Asso.  166  U.  S. 
341,  342,  41  L.  Ed.  1028,  17  Sup.  Ct.  Rep.  540;  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  234,  44  L.  Ed. 
145,  20  Sup.  Ct.  Rep.  96;  Chesapeake  &  O.  Fuel  Co.  v. 
United  States,  53  C.  C.  A.  256,  115  Fed.  623, 

The  anti-trust  act,  prohibiting  combinations  and  monopo- 
lies in  restraint  of  interstate  and  foreign  commerce,  is  an 
exercise  of  the  power  granted  to  Congress  to  regulate  com- 
merce. 

Lottery  Case,  188  U.  S.  321,  47  L.  Ed.  492,  23  Sup.  Ct. 
Rep.  321. 

The  term  ^'commerce,"  as  used  in  that  grant,  embraces 
the  instrumentalities  by  which  commerce  is  or  may  be  carried 
on. 

Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17  Wall.  560,  568.  21 
L.  Ed.  710,  714;  Welton  v.  Missouri,  91  U.  S.  275,  280,  23  L. 
Ed.  347,  349;  Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co. 
96  U.  S.  I,  24  L.  Ed.  708;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  203,  29  L.  Ed.  158,  161,  I  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826. 

The  commerce  powers  of  the  Federal  government  are 
broad  and  ample  enough  to  prevent  the  restraint  or  obstruc- 
tion of  interstate  commerce  by  combinations  and  monopolies 
of  competing  lines  or  instrumentalities  of  interstate  transpor- 
tation. 

Gibbons  v.  Ogden,  9  Wheat,  i,  6  L.  Ed.  23;  Brown  v. 
Maryland,  12  Wheat.  419,  6  L.  Ed.  678;  Passenger  Cases,  7 
How.  283,  12  L.  Ed.  702;  Re  Debs,  158  U.  S.  564,  39  L. 
Ed.  1092.  IS  Sup.  Ct.  Rep.  900;  Lottery  Case,  188  U.  S.  321, 
47  L.  Ed.  492,  23  Sup.  Ct.  Rep.  321;  Stockton  v.  Baltimore  & 
N.  Y.  R.  Co.  I  Inters.  Com.  Rep.  411,  32  Fed.  11;  Broadman 
V.  Lake  Shore  &  M.  S.  R.  Co.  84  N.  Y.  157;  Noyes,  Intercor- 
porate Relations,  §  19;  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  701,  40  L.  Ed.  859,  16  Sup.  Ct.  Rep.  714. 

Of  the  various  reasons  for  investing  the  Federal  govern- 
ment with  the  power  to  regulate  commerce  among  the  several 
states,  the  one  uppermost  in  the  minds  of  the  members  of 
the  constitutional  convention  was  to  keep  the  channels  of 
such  commerce  open  and  free  from  obstructions  and  restraints. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 
I,  24  L.  Ed.  708. 

The  exclusive  jurisdiction  of  the  Federal  government  over 
commerce  with  foreign  nations  and  among  the  states,  and 
over  the  instrumentalities   of  such  commerce,  includes    the 
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power  of  police,  or  that  which  is  its  equivalent,  over  those 
subjects  in  all  its  undefined  breadth  and  fullness. 

Cooley,  Const.  Lim.  722,  72^3;  Thayer,  Cases  on  Const. 
Law,  p.  742,  note. 

The  police  power — or  equivalent  power — of  the  Federal 
government  over  interstate  and  foreifi:n  commerce  is  not 
less  plenary  and  complete  because,  as  to  those  commercial 
subjects  which  are  local  and  do  not  admit  of  uniform  reg- 
ulation, the  states  are  permitted  to  exercise  the  power  until 
Congress,  by  its  legislation,  covers  the  same  field. 

Cooley,  Const.  Lim.  723. 

Laws  against  combinations  for  the  purpose  of  restricting 
production,  maintaining  prices,  or  suppressing  competition 
have  a  relation  to  the  end  of  all  police  regulations, — the 
comfort,  welfare,  or  safety  of  societv. 

Noyes,  Intercorporate  Relations,  §  409. 

Anti-trust  statutes  therefore  are  enacted  in  the  exercise  of 
the  police,  or  an  analogous,  power. 

State  ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co.  152  Mo.  46, 
45  L.  R.  A.  363,  52  S.  W.  363;  State  ex  rel.  Astor  v.  Schlitz 
Brewing  Co.  104  Tenn.  715,  59  S.  W.  1033;  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.  i,  44  S.  W.  936. 

The  police  powers  or  the  reserved  powers  of  the  states,  are 
not,  for  any  purposes,  paramount  to  the  powers  of  Congress 
in  fields  wherein  the  Federal  government  has  been  invested  by 
the  Constitution  with  complete  and  supreme  authority. 

New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H.  P.  & 
Mfg.  Co.  115  U.  S.  650,  661,  29  L.  Ed.  516,  520,  6  Sup.  Ct 
Rep.  252. 

When,  in  Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S, 
677,  40  L.  Ed.  849,  16  Sup.  Ct.  Rep.  714,  the  court  said  that 
to  the  states  remains  the  power  to  regulate  the  instruments 
of  interstate  commerce,  it  had  in  mind  those  regulations  of 
a  local  character  which  the  states  are  permitted  to  make  in 
the  absence  of  Federal  legislation  covering  the  same  sub- 
jects, and  did  not  intend  to  change  any  old  principle,  or  to 
enunciate  any  new  principle,  of  constitutional  construction. 

California  v.  Central  P.  R.  Co.  127  U.  S.  i,  32  L.  Ed.  150, 
2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073;  Welton  v. 
Missouri,  91  U.  S.  275,  23  L.  Ed.  347;  Cooley  v.  Port  War- 
dens, 12  How.  209,  320,  13  L.  Ed.  996,  iocs;  Sherlock  v. 
Ailing,  93  U.  S.  99,  104,  23  L.  Ed.  819,  821;  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  V.  Louisiana  Bd.  of  Health,  118  U.  S.  455. 
463,  30  L.  Ed.  237,  241,  6  Sup.  Ct.  Rep.  11 14;  Smith  v.  Ala- 
bama, 124  U.  S.  465,  31  L.  Ed.  508,  I  Inters.  Com.  Rep. 
804,  8  Sup.  Ct.  Rep.  564;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96.  32  L.  Ed.  352,  2  Inters.  Com.  Ren. 
238,  9  Sup.  Ct.  Rep.  28;  Hennington  v.  Georgia,  163  U.  S. 
299.  41  L.  Ed.  166.  16  Sup.  Ct.  Rep.  1086;  New  York,  N.  H. 
&  H.  R.  Co.  V.  New  York,  165  U.  S.  628,  631,  41  L.  Ed. 
853,  854,  17  Sup.  Ct.  Rep.   418;  Missouri,  K.  &  T.  R.  Co.  v. 
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Haber,  169  U.  S.  613,  626,  42  L.  Ed.  878,  882,  x8  Sup.  Ct. 
Rep.  488. 

Ownership  of  a  majority  of  its  stock  constitutes  the  control 
of  a  corporation,  when  the  inquiry  is  whether  a  combination 
or  monopoly  has  been  formed  to  stifle  competition  between 
two  or  more  rival  and  competing  railroads. 

Noyes,  Intercorporate  Relations,  §  294;  Farmers'  Loan  &  T. 
Co.  V.  New  York  &  N.  R.  Co.  150  N.  Y.  410,  34  L.  R.  A.  76, 
44  N.  E.  1043 ;  People  ex  rel.  Peabody  v.  Chicago  Gas  Trust 
Co.  130  III.  268,  8  L.  R.  A.  497,  22  N.  E.  798;  Pearsall  v. 
Great  Northern  R.  Co.  161  U.  S.  646,  671,  40  L.  Ed.  838, 
846,  16 Sup.  Ct.  Rep.  705;  Pennsylvania  R.  Co.  v.  Com.  (Pa.) 
4  Cent.  Rep.  495,  7  Atl.  368. 

There  is  no  great  difficulty  in  getting  at  what  Congress 
meant  by  a  ''trust." 

Century  Diet. ;  State  ex  rel.  Watson  v.  Standard  Oil  Co.  49 
Ohio  St.  137,  15  L.  R.  A.  145,  30  N.  E.  279;  Eddy,  Combina- 
tions, §  582;  Noyes,  Intercorporate  Relations,  §  304;  Dodd, 
Combinations;  Their  Uses  &  Abuses. 

Jhe  trustee  in  a  trust  combination  may  be  either  a  natural 
or  an  artificial  person. 

Beach,  Monopolies  &  Industrial  Trusts,  §  159;  Eddy, 
Combinations,  §  582;  People  ex  rel.  Peabody  v.  Chicago  Gas 
Trust  Co.  130  111.  275,  8  L.  R.  A.  497,  22  N.  E.  798. 

The  charter  of  a  corporation  is  the  unanimous  agreement 
of  its  stockholders,  declaring  the  nature  and  conditions  of 
the  trust  relation  between  them  and  the  corporate  entity. 

Morawetz,  Priv.  Corp.  §  237. 

While  a  written  trust  agreement  between  the  stockholders 
is  a  usual  element  of  the  trust  form  of  combination,  it  is  not 
an  essential  one.  It  is  sufficient  to  show  that  the  stock- 
holders acted  in  pursuance  of  any  understanding,  plan,  or 
scheme,  written,  verbal,  or  otherwise. 

Harding  v.  American   Glucose  Co.    182  111.  551,  55   N.  E. 

577. 
The  Securities  Company  constitutes  a  ''combination  in 

the  form  of  a  trust." 

Beach,  Monopolies  &  Industrial  Trusts,  §  159;  Noyes,  In- 
tercorporate Relations,  §§  310,  393;  People  ex  rel.  Peabody 
V.  Chicago  Gas  Trust  Co.  130  111.  268,  8  L.  R.  A.  497,  22  N. 
E.    798;  Harding  v.  American  Glucose  Co.  182   111.    551,  55 

N.  E.  577. 

The  disguise  by  which  the  defendants  sought  to  hide  the 
fact  of  a  combination  of  the  Great  Northern  and  Northern 
Pacific,  and  their  connection  therewith,  appears  so  thin 
and  transparent  that  it  is  a  cause  of  wonder  that  they  should 
ever  have  adopted  it. 

Atty.  Gen.  v.  Great  Northern  R.  Co.  6  Jur.  N.  S.  1006, 
I  Drew.  &  S.  159;  Stockton  v.  Central  R.  Co.  50  N.  J. 
Eq.  52,  17  L.  R.  A.  97,  24  Atl.  964. 

Devices  of  exactly  the  same  character  had  already  been 
repudiated  by  courts  of  high  standing. 
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Ford  V.  Chicago  Milk  Shippers'  Asso.  155  III.  166,  27  L. 
R.  A.  298,  39  N.  E.  651;  Distilling  &  Cattle  Feeding  Co.  v. 
People,  156  111.  448»  41  L.  Ed.  188. 

Fictions  of  law,  invented  to  promote  jastice,  can  never  be 
invoked  to  accomplish  its  defeat. 

Mostyn  v.  Fabrigas,  Cowp.  177;  Morris    v.  Pugb,  3   Burr. 

1243. 
It  is  well  settled  that,  when  it  is  in  the  interest  of  the 

administration  of  justice  to  do  so,  courts  may  and  will  ignore 

the  fiction  that  a  corporation  is  a  legal  being  apart  from  the 

stockholders^  and  will  consider  its  acts  as  the  acts  of  its 

constituent  members;  and  this  is  emphatically  the  case  when 

the    state — the     sovereign    authority — is    the  complaining 

party. 

People  V.  North   River  Sugar   Ref.  Co.  121  N.    Y.^  582,  9 

L.  R.  A.  33,  24  N.  E.  834;  Morawetz,  Private  Corp.  §§  i,  227; 

Taylor,  Priv.  Corp.  §50;  Clark  &  M.  Private  Corp.  pp.17,  22; 

State  ex  rel.  Watson  v.  Standard  Oil  Co.  49  Ohio   St.  137,  15 

L.  R.  A.  145,  30  N.  E.  279;  Ford  v.   Chicago  Milk  Shippers' 

Asso.  15s  111.  166,  27  L.  R.  A.  298,  39  N.  E.  651;  Atty.    Gen. 

V.  Great  Northern  R.  Co.  6  Jur.  N.  S.  1006,  i  Drew  &  S.  157; 

Pennsylvania  R.  Co.  v.  Com.  (Pa.)  4  Cent.  Rep.  495,  7  Atl. 

368;    Stockton  v.  Central  R.  Co.  50  N.  J.  Eq.  52,  17  L.  R.  A. 

97,  24  Atl.  964. 

''To  monopolize"  signifies  the  combining  or  bringing  to- 
gether, in  the  hands  of  one  person  or  set  of  persons,  of  the 
control  of,  or  the  power  to  control,  several  rival  and  com« 
peting  businesses,  to  the  end  that  competition  between  them 
may  be  suppressed. 

United  States  v.  E.  C.  Knight  Co.  156  U.  S.  i,  39  L.  Ed. 
325,  15  Sup.  Ct.  Rep.  249;  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,41  L.  Ed.  1007,  17  Sup.  Ct.  Rep. 

540. 

By  acquiring  a  majority  of  the  shares  of  the  Great  Northern 
and  Northern  Pacific  Securities  Company  has  obtained 
the  control  of,  and  therefore  the  power  to  suppress  competi- 
tion between,  two  rival  and  competing  lines  of  railway 
engaged  in  interstate  commerce,  and  in  that  way  has  monop- 
olized a  part  of  interstate  commerce. 

Pearsall  v.  Great  Northern  R.  Co.  161  U.  S.  646,  40  L.  Ed. 
838,  16  Sup.  Ct.  Rep.  705;  People  ex  rel.  Peabody  v.  Chi- 
cago Gas  Trust  Co.  130  III.  268,  8  L.  R.  A.  497»  22  N.  E.  798. 

In  the  exercise  of  its  regulative  and  police  powers  over 
interstate -commerce,  Congress  may  suppress  monopolies  in 
restraint  thereof,  by  whomsoever  created,  notwithstanding 
that  in  doing  so  it  restricts  the  right  of  private  contract  to 
some  extent. 

United  States  v.  Joint  Traffic  Asso.  171  U.  S.  505,  43  L.  Ed. 
259,  19  Sup.  Ct.  Rep.  25;  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211,  44  L.  Ed.  136,  20  Sup.  Ct. 
Rep.  96. 
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Even  if  a  natural  person  could  lawfully  have  done  what 
the  Securities  Company  has  done,  that  would  be  no  argument 
to  prove  that  the  Securities  Company,  in  so  doing,  has  not 
violated  the  law  against  monopolies. 

People  V.  North  River  Sugar  Ref.  Co.  I2i  N.  Y.  625,  9  L. 
R.  A.  33.  24  N.  E.  834. 

Because  a  person  has  the  right  to  purchase  stock  it  does 
not  follow  that  stockholders  of  two  or  more  competing  cor- 
porations can  combine  among  themselves  and  with  such  per- 
son to  sell  him  their  stock  and  induce  others  to  do  the  same, 
so  as  to  center  the  controlling  stock  interests  of  the  several 
corporations  in  a  single  head,  in  violation  of  statutes  against 
combinations,  consolidations,  and  monopolies. 

Noyes,  Intercorporate  Relations,  §  36;  Pennsylvania  R. 
Co.  V.  Com.  (Pa.)  4  Cent.  Rep.  495,  7  Atl.  373. 

The  failure  to  observe  the  distinction  between  an  actuaU 
bona  fide  sale,  and  what  is  nominally  a  sale,  but  in  reality 
only  a  cloak  under  which  to  accomplish  a  combination  of  cor- 
porate properties  or  interests,  has  sometimes  led  to  confusion 
of  language,  if  not  of  thought,  in  the  discussion  of  trade  com- 
binations. 

Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  46 
L.  R.  A.  255,  43  Atl.  723;  Noyes,  Intercorporate  Relations,  § 

354. 
Even  if  it  were  true  that  the  government  had   acquiesced 

for  eleven  years  in  the  creation  of  combinations  like  the  one 

now  in   issue,  it  would  not  thereby  be  estopped  from  prose-- 

cuting  the  case  at  bar;  nor  could  itis  inaction  for  that  period 

be  considered  a  contemporaneous  or  practical  construction  of 

the  act. 

Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U.  S.  677,  689, 
690,  40  L.  Ed.  849.  855,  16  Sup.  Ct,  Rep.  714. 

That  a  combination  or  monopoly  of  competing  interstate 
carriers  affects  interstate  commerce  directly,  and  not  inci- 
dentally or  remotely,  is  universally  conceded. 

Noyes,  Intercorporate  Relations,  §  392. 

The  court  below,  as  a  court  of  equity,  had  ample  power  to 
decree  the  relief  it  did,  and  in  the  form  it  did. 

Pomeroy,  Eq.  Jur.  2d  Ed.  §  in,  p.  115;  §  170,  p.  192? 
Taylor  V.  Salmon,  4  Myl.  &  C.  141;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Union  P.  R.  Co.  47  Fed.  15. 

MR.  JUSTICE  HARLAN  announced  the  affirmance  of  the 
decree  of  the  circuit  court,  and  delivered  the  following  opinion : 

This  suit  was  brought  by  the  United  States  against  the 
Northern  Securities  Company,  a  corporation  of  New  Jersey j 
the  Great  Northern  Railway  Company,  a  corporation  of 
Minnesota;  the  Northern  Pacific  Railway  Company,  a  corpo- 
ration of  Wisconsin;  James  J.  Hill,  a  citizen  of  Minnesota; 
and  William  P.  Clough,  D.  Willis  James.  John  S.  Kennedy,  J. 
Pierpont  Morgan,  Robert  Bacon,  George  F.  Baker,  and 
Daniel  S.  Lamont,  citizens  of  New  York. 
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Its  s:eneral  object  was  to  enforce,  as  against  the  defendants, 
the  provisions  of  the  statute  of  July  2d,  1890,  commonly 
known  as  the  anti-trust  act,  and  entitled  ''An  Act  to  Protect 
Trade  and  Commerce  Against  Unlawful  Restraints  and  Mon- 
opolies." 26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat. 
1901,  p.  3200.  By  the  decree  below  the  United  States  was 
given  substantially  the  relief  asked  by  it  in  the  bill. 

As  the  act  is  not  very  long,  and  as  the  determination  of 
the  particular  questions  arising  in  this  case  may  require  a 
consideration  of  the  scope  and  meaning  of  most  of  its  pro- 
visions, it  is  here  given  in  full : 

''§  I.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.  Every  person  who  shall  make  any 
such  contract,  or  engage  in  any  such  combination  or  conspir- 
acy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 

''§  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person 
or  persons  to  monopolize,  any  part  of  the  trade  or  commerce 
among  the  several  states,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  thousand  dollars, 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court. 

''§  3.  Every  contract,  combination  in  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  in  any 
territory  of  the  United  States  or  of  the  District  of  Columbia, 
or  in  restraint  of  trade  or  commerce  between  any  such  terri- 
tory and  another,  or  between  any  such  territory  or  territories 
and  any  state  or  states  or  the  District  of  Columbia,  or  with 
foreign  nations,  or  between  the  District  of  Columbia,  and 
any  state  or  states  or  foreign  nations,  is  hereby  declared 
illegal.  Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy  shall  be  deemed 
gnilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

''§4.  The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain 
violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective 
districts,  under  the  direction  of  the  Attorney  General,  to  in- 
stitute proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall 
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be  enjoined  or  otherwise  prohibited.  When  the  parties  com- 
plained of  shall  have  been  duly  notified  of  such  petition  the 
court  shall  proceed,  as  soon  as  may  be,  to  the  hearing  and 
determination  of  the  case;  and,  pending  such  petition,  and 
before  final  decree,  the  court  may  at  any  time  make  such 
temporary  restraining  order  or  prohibition  as  shall  be  deemed 
just  in  the  premises. 

^'§  5.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  four  of  this  act  may  be  pend- 
ing, that  the  ends  of  justice  require  that  other  parties  should 
be  brought  before  the  court,  the  court  may  cause  them  to 
be  summoned,  whether  they  reside  in  the  district  in  which 
the  court  is  held  or  not;  and  subpoenas  to  that  end  may  be 
served  in  any  district  by  the  marshal  thereof. 

''§  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  mentioned  in  section  one  of  this  act,  and 
being  in  the  course  of  transportation  from  one  state  to 
another,  or  to  a  foreign  country,  shall  be  forfeited  to 
the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  imported  into  the 
United  States  contrary  to  law. 

''§  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  this  act  may 
sue  therefor  in  any  circuit  court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is  found,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  costs  of  suit, 
including  a  reasonable  attorney's  fee. 

''§  8.  That  the  word  'person,'  or  'persons,'  wherever  used 
in  this  act  shall  be  deemed  to  include  corporations  and  asso- 
ciations existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  the  laws  of  any  of  the  territories,  the 
laws  of  any  state,  or  the  laws  of  any  foreign  country." 

Is  the  case  as  presented  by  the  pleadings  and  the  evidence 
one  of  a  combination  of  a  conspiracy  in  restraint  of  trade  or 
commerce  among  the  states,  or  with  foreign  states?  Is  it 
one  in  which  the  defendants  are  properly  chargeable  with 
monopolizing  or  attempting  to  monopolize  any  part  of 
such  trade  or  commerce?  Let  us  see  what  are  the  facts 
disclosed  by  the  record. 

The  Great  Northern  Railway  Company  and  the  Northern 
Pacific  Railway  Company  owned,  controlled,  and  operated 
separate  lines  of  railway, — the  former  road  extending  from 
Superior,  and  from  Duluth  and  St.  Paul,  to  Everett,  Seattle, 
and  Portland,  with  a  branch  line  to  Helena;  the  latter  extend- 
ing from  Ashland,  and  from  Duluth  and  St.  Paul,  to  Helena, 
Spokane,  Seattle,  Tacoma  and  Portland.  The  two  lines, 
main  and  branches,  about  9000  miles  in  length,  were  and 
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ore  parallel  and  competing  lines  across  the  continent  through 
the  northern  tier  of  states  between  the  Great  Lakes  and  the 
Pacific,  and  the  two  companies  were  engaged  in  active  com- 
petition for  freight  and  passenger  traffic,  each  road  connecting 
at  its  respective  terminals  with  lines  of  railway,  or  with  lake 
and  liver  steamers,  or  with  seagoing  vessels. 

Prior  to  1893  the  Northern  Pacific  system  was  owned  or 
controlled  and  operated  by  the  Northern  Pacific  Railroad 
Company,  a  corporation  organized  under  certain  acts  and 
resolutions  of  Congress.  That  company  becoming  insolvent, 
its  road  and  property  passed  into  the  hands  of  receivers 
appointed  by  courts  of  the  United  States.  In  advance  of 
foreclosure  and  sale  a  majority  of  its  bondholders  made  an 
arrangement  with  the  Great  Northern  Railway  Company  for 
a  virtual  consolidation  of  the  two  systems,  and  for  giving 
the  practical  control  of  the  Northern  Pacific  to  the  Great 
Northern.  That  was  the  arrangement  declared  in  Pearsall 
V.  Great  Northern  R.  Co.  161  U.  S.  646,  40  L.  Ed.  838,  16 
Sup.  Ct.  Rep.  705,  to  be  illegal  under  the  statutes  of  Minne^ 
sota  which  forbade  any  railroad  corporation,  or  the  pur- 
chasers or  managers  of  any  corporation,  to  consolidate  the 
stock,  property,  or  franchise  of  such  corporation,  or  to  lease 
or  purchase  the  works  or  franchises  of,  or  in  any  way  control, 
other  railroad  corporations  owning  or  having  under  their 
control  parallel  or  competing  lines.  Minn.  Gen.  Laws,  1874, 
chap.  29,  1 88 1,  chap.  109. 

Early  in  1901  the  Great  Northern  and  Northern  Pacific 
Railway  Companies,  having  in  view  the  ultimate  placing  of 
their  two  systems  under  a  common  control,  united  in  the 
purchase  of  the  capital  stock  of  the  Chicago,  Burlington,  & 
Quincy  Railway  Company,  giving  in  payment,  upon  an 
agreed  basis  of  exchange,  the  joint  bonds  of  the  Great  North- 
ern and  Northern  Pacific  Railway  Companies,  payable  in 
twenty  years  from  date,  with  interest  at  4  per  cent,  per  annum. 
In  this  manner  the  two  purchasing  companies  became  the 
owners  of  $107,000,000  of  the  $1 12,000,000  total  capital  stock 
of  the  Chicago,  Burlington,  &  Quincy  Railway  Company, 
whose  lines  aggregated  about  8,000  miles,  and  extended  from 
St.  Paul  to  Chicago,  and  from  St.  Paul  and  Chicago  to 
Quincy,  Burlington,  Des  Moines,  St.  Louis,  Kansas  City,  St. 
Joseph,  Omaha,  Lincoln,  Denver,  Cheyenne  and  Billings, 
where  it  connected  with  the  Northern  Pacific  Railroad.  By 
this  purchase  of  stock  the  Great  Northern  and  Northern 
Pacific  acquired  full  control  of  the  Chicago,  Burlington,  & 
Quincy  main  line  and  branches. 

Prior  to  November  13th,  1901,  defendant  Hill  and  asso- 
ciate stockholders  of  the  Great  Northern  Railway  Company, 
and  defendant  Morgan  and  associate  stockholders  of  the 
Northern  Pacific  Railway  Company,  entered  into  a  combi- 
nation to  form,  under  the  laws  of  New  Jersey,  a  holding  cor- 
poration,  to  be  called  the  Northern  Securities  Company* 
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with  a  capital  stock  of  $400,000,000,  and  to  which  com* 
pany,  in  exchange  for  its  own  capital  stock  upon  a  certain 
basis  and  at  a  certain  rate,  was  to  be  turned  over  the  capital 
stock,  or  a  controlling  interest  in  the  capital  stock,  of  each  of 
the  constituent  railway  companies,  with  power  in  the  holding 
corporation  to  vote  such  stock  and  in  all  respects  to  act  as 
the  owner  thereof,  and  to  do  whatever  it  might  deem  neces- 
sary in  aid  of  such  railway  companies  or  to  enhance  the 
value  of  their  stocks.  In  this  manner  the  interests  of  indi^ 
vidual  stockholders  in  the  property  and  franchises  01  the  two 
independent  and  competing  railway  companies  were  to  be 
converted  into  an  interest  in  the  property  and  franchises  of 
the  holding  corporation.  Thus,  ''by  making  the  stockholders 
of  each  system  jointly  interested  in  both  systems,  and  by 
practically  pooling  the  earnings  of  both  for  the  benefit  of  the 
former  stockholders  of  each,  and  by  vesting  the  selection  of 
the  directors  and  officers  of  each  system  in  a  common  body» 
to  wit,  the  holding  corporation,  with  not  only  the  power,  but 
the  duty,  to  pursue  a  policy  which  would  promote  the  in* 
terests,  not  of  one  system  at  the  expense  of  the  other,  but 
of  both  at  the  expense  of  the  public,  all  inducement  for 
competition  between  the  two  systems  was  to  be  removed,  a 
virtual  consolidation  effected,  and  a  monopoly  of  the  inter- 
state and  foreign  commerce  formerly  carried  on  by  the  two 
systems  as  independent  competitors  established." 

In  pursuance  of  this  combination,  and  to  e£Fect  its  objects, 
the  defendant,  the  Northern  Securities  Company,  was  or- 
ganized November  13th,  1901,  under  the  laws  of  New  Jersey. 

Its  certificate  of  incorporation  stated  that  the  objects  for 
which  the  company  was  formed  were:  ''i.  To  acquire  by 
purchase,  subscription,  or  otherwise,  and  to  hold  as  invest- 
ment, any  bonds  or  other  securities  or  evidences  of  indebted- 
ness, or  any  shares  of  capital  stock  created  or  issued  by  any 
Other  corporation  or  corporations,  association  or  associations, 
of  the  state  of  New  Jersey,  or  of  any  other  state,  territory,  or 
country.  2.  To  purchase,  hold,  sell,  assign,  transfer,  mort- 
gage, pledge,  or  otherwise  dispose  of  any  bonds  or  other 
securities  or  evidences  of  indebtedness  created  or  issued  by 
any  other  corporation  or  corporations,  association  or  associa* 
tions,  of  the  state  of  New  Jersey,  or  of  any  other  state,  terri* 
tory,  or  country,  and  while  owner  thereof  to  exercise  all  the 
rights,  powers,  and  privileges  of  ownership.  3,  To  purchase, 
hold,  sell,  assign,  transfer,  mortgage,  pledge  or  otherwise  dis- 
pose of  shares  of  the  capital  stock  of  any  other  corporation  or 
corporations,  association  or  associations,  of  the  state 
of  New  Jersey,  or  of  any  other  state,  territory,  or  country, 
and  while  owner  of  such  stock  to  exercise  all  the 
rights,  powers,  and  privileges  of  ownership,  including 
the  right  to  vote  thereon.  4.  To  aid  in  any  manner  any 
corporation  or  association  of  which  any  bonds  or  other 
securities  or  evidences  of  indebtedness  or  stock  are  held  by 
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the  corporation,  and  to  do  any  acts  or  things  designed  to 
protect,  preserve,  improve,  or  enhance  the  valae  of  any  such 
bonds  or  other  securities  or  evidences  of  indebtedness  or 
stock.  5.  To  acquire,  own,  and  hold  such  real  and  personal 
property  as  may  be  necessary  or  convenient  for  the  transac- 
tion of  its  business." 

It  was  declared  in  the  certificate  that  the  business 
or  purpose  of  the  corporation  was  from  time  to  time 
to  do  any  one  or  more  of  such  acts  and  things,  and  that 
the  corporation  should  have  power,  to  conduct  its  business 
in  other  states  and  in  foreign  countries,  and  to  have  one  or 
more  o£Bces,  and  to  hold,  purchase,  mortgage,  and  convey 
real  and  personal  property,  out  of  New  Jersey. 

The  total  authorized  capital  stock  of  the  corporation  was 
fixed  at  $400,000,000,  divided  into  4,000,000  shares  of  the  par 
value  of  $100  each.  The  amount  of  the  capital  stock  with 
which  the  corporation  should  commence  business  was  fixed 
at  $30,000.  The  duration  of  the  corporation  was  to  be  per- 
petual. 

This  charter  having  been  obtained,  Hill  and  his  associate 
stockholders  of  the  Great  Northern  Railway  Company,  and 
Morgan  and  associate  stockholders  of  the  Northern  Pacific 
Railvt^y  Company,  assigned  to  the  Securities  Company  a 
controlling  amount  of  the  capital  stock  of  the  respective  con- 
stituent companies  upon  an  agreed  basis  of  exchange  of  the 
capital  stock  of  the  Securities  Company  for  each  share  of  the 
capital  stock  of  the  other  companies. 

In  further  pursuance  of  the  combination,  the  Securities 
Company  acquired  additional  stock  of  the  defendant  railway 
companies,  issuing  in  lieu  thereof  its  own  stock  upon  the 
above  basis,  and,  at  the  time  of  the  bringing  of  this  suit,  held, 
as  owner  and  proprietor,  substantially  all  the  .capital  stock 
of  the  Northern  Pacific  Railway  Company,  and,  it  is  alleged, 
a  controlling  interest  in  the  stock  of  the  Great  Northern 
Railway  Company,  ''and  is  voting  the  same  and  is  collecting 
the  dividends  thereon,  and  in  all  respects  is  acting  as 
the  owner  thereof,  in  the  organization,  management,  and 
operation  of  said  railway  companies  and  in  the  receipt  and 
control  of  their  earnings." 

No  consideration  whatever,  the  bill  alltges,  has  existed  or 
will  exist,  for  the  transfer  of  the  stock  of  the  defendant  rail- 
way companies  to  the  Northern  Securities  Company,  other 
than  the  issue  of  the  stock  of  the  latter  company  for  the 
purpose,  after  the  manner,  and  upon  the  basis  stated. 

The  Securities  Company,  the  bill  also  alleges,  was  not  or- 
ganized in  good  faith  to  purchase  and  pay  for  the  stocks  of 
the  Great  Northern  and  Northern  Pacific  Railway  Companies, 
but  solely  ''to  incorporate  the  pooling  of  the  stocks  of  said 
companies, ' '  and  carry  into  effect  the  above  combination ;  that 
it  is  a  mere  depositary,  custodian,  holder,  or  trustee  of  the 
stocks  of  the  Great  Northern  and  Northern  Pacific  Railway 
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Companies;  that  its  shares  of  stock  are  but  beoeficial  cer-* 
tificates  against  said  railroad  stocks  to  designate  the 
interest  of  the  holders  in  the  pool;  that  it  does  not  have  and 
never  had  any  capital  to  warrant  such  an  operation ;  that 
its  subscribed  capital  was  but  $30,000,  and  its  authorized 
capital  stock  of  $400,000,000  was  just  sufficient,  when  all 
issued,  to  represent  and  cover  the  exchange  value  of  substan- 
tially  the  entire  stock  of  the  Great  Northern  and  Northern 
Pacific  Railway  Companies,  upon  the  basis  and  at  the  rate 
agreed  upon,  which  was  about  $122,000,000  in  excess  of  the 
combined  capital  stock  of  the  two  railway  companies  taken 
at  par;  and  that,  unless  prevented,  the  Securities  Company 
would  acquire,  as  owner  and  proprietor,  substantially  all  the 
capital  stock  of  the  Great  Northern  and  Northern  Pacific 
Railway  Companies,  issuing  in  lieu  thereof  its  own  capital 
stock  to  the  full  extent  of  its  authorized  issue,  of  which,  upon 
the  agreed  basis  of  exchange,  the  former  stockholders  of  the 
Great  Northern  Railway  Company  have  received  or  would 
receive  and  hold  about  55  per  cent.,  the  balance  going  to  the 
former  stockholders  of  the  Northern  Pacific  Railway  Com- 
pany. 

The  government  charges  that  if  the  combination  was  held 
not  to  be  in  violation  of  the  act  of  Congress,  then  all  efforts 
of  the  national  government  to  preserve  to  the  people 
the  benefits  of  free  competition  among  carriers  engaged 
in  interstate  commerce  will  be  wholly  unavailing,  and 
all  transcontinental  lines,  indeed,  the  entire  railway  systems 
of  the  country,  may  be  absorbed,  merged,  and  consolidated, 
thus  placing  the  public  at  the  absolute  mercy  of  the  holding 
corporation. 

The  several  defendants  denied  all  the  allegations  of  the  bill 
imputing  to  them  a  purpose  to  evade  the  provisions  of  the 
act  of  Congress,  or  to  form  a  combination  or  conspiracy  hav^ 
ing  for  its  object  either  to  restrain  or  to  monopolize  commerce 
or  trade  among  the  states  or  with  foreign  nations.  They 
denied  that  any  combination  or  conspiracy  was  formed  in 
violation  of  the  act. 

In  our  judgment,  the  evidence  fully  sustains  the  material 
allegations  of  the  bill,  and  shows  a  violation  of  the  act  of 
Congress,  in  so  far  as  it  declares  illegal  every  combination 
or  conspiracy  in  restraint  of  commerce  among  the  several 
states  and  with  foreign  nations,  and  forbids  attempts  to 
monopolize  such  commerce  or  any  part  of  it. 

Summarizing  the  principal  facts,  it  is  indisputable  upon 
this  record  that  under  the  leadership  of  the  defendants  Hill 
and  Morgan  the  stockholders  of  the  Great  Northern  and 
Northern  Pacific  Railway  corporations,  having  competing 
and  substantially  parallel  lines  from  the  Great  Lakes  and 
the  Mississippi  river  to  the  Pacific  ocean  at  Puget  sound  com-* 
bined  and  conceived  the  scheme  of  organizing  a  corpo- 
ration under  the  laws  of  New  Jersey  which  should  hold  the 
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shares  of  the  stock  of  the  constituent  companies;  sach  share- 
holders, in  Ijeu  of  their  shares  in  those  companies,  to  receive, 
upon  an  agreed  basis  of  value,  shares  in  the  holding  corpora- 
tion; that  pursuant  to  such  combination  the  Northern  Secu- 
rities Company  was  organized  as  the  holding  corporation 
through  which  the  scheme  should  be  executed ;  and  under 
that  scheme  such  holding  corporation  has  become  the  holder 
— more  properly  speaking,  the  custodian — of  more  than 
nine  tenths  of  the  stock  of  the  Northern  Pacific,  and  more 
than  three  fourths  of  the  stock  of  the  Great  Northern,  the 
stockholders  of  the  companies  who  delivered  their  stock 
receiving  upon  the  agreed  basis  shares  of  stock  in  the  hold- 
ing corporation.  The  stockholders  of  these  two  competing 
companies  disappeared,  as  such,  for  the  moment,  but  imme- 
diately reappeared  as  stockholders  of  the  holding  company, 
which  was  thereafter  to  guard  the  interests  of  both  sets  of 
stockholders  as  a  unit,  and  to  manage,  or  cause  to  be  man- 
aged, both  lines  of  railroad  as  if  held  in  one  ownership. 
Necessarily  by  this  combination  or  arrangement  the  holding 
company  in  the  fullest  sense  dominates  the  situation  in  the 
interest  of  those  who  were  stockholders  of  the  constituent 
companies;  as  much  so,  for  every  practical  purpose,  as  if 
it  had  been  itself  a  railroad  corporation  which  bad  built, 
owned,  and  operated  both  lines  for  the  exclusive  benefit  of 
its  stockholders.  Necessarily,  also,  the  constituent  compa- 
nies ceased,  under  such  a  combination,  to  be  in  active  com- 
petition for  trade  and  commerce  along  their  respective  lines, 
and  have  become,  practically,  one  powerful  consolidated  cor- 
poration, by  the  name  of  a  holding  corporation,  the  principal, 
if  not  the  sole,  object  for  the  formation  of  which  was  to  carry 
out  the  purpose  of  the  original  combination,  under  which 
competition  between  the  constituent  companies  would  cease. 
Those  who  were  stockholders  of  the  Great  Northern  and 
Northern  Pacific  and  became  stockholders  in  the  holding 
company  are  now  interested  in  preventing  all  competition 
between  the  two  lines,  and,  as  owners  of  stock  or  of  certificates 
of  stock  in  the  holding  company,  they  will  see  to  it  that  no 
competition  is  tolerated.  They  will  take  care  that  no  per- 
sons are  chosen  directors  of  the  holding  company  who  will 
permit  competition  between  the  constituent  companies. 
The  result  of  the  combination  is  that  all  the  earnings  of  the 
constituent  companies  make  a  common  fund  in  the  bands 
of  the  Northern  Securities  Company,  to  be  distributed,  not 
upon  the  basis  of  the  earnings  of  the  respective  constituent 
companies,  each  acting  exclusively  in  its  own  interests,  but 
upon  the  basis  of  the  certificates  of  stock  issued  by  the  hold- 
ing company.  No  scheme  or  device  could  more  certainly 
come  within  the  words  of  the  act, —  '^combination  in  the 
form  of  a  trust  or  otherwise  ...  in  restraint  of  com- 
merce among  the  several  states  or  with  foreign  nations," — 
or  could  more  effectively  and  certainly  suppress  free  com- 
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petition  between  the  constituent  companies.  This  combina- 
tion is,  within  the  meaning  of  the  act,  a ''trust;"  but  if  not,  it  is 
a  combination  in  restraint  of  interstate  and  international  com- 
merce; and  that  is  enough  to  bring  it  under  the  condemnation 
of  the  act.  The  mere  existence  of  such  a  combination,  and 
the  power  acquired  by  the  holding  company  as  its  trustee, 
constitute  a  menace  to,  and  a  restraint  upon,  that  freedom 
of  commerce  which  Congress  intended  to  recognize  and  pro- 
tect, and  which  the  public  is  entitled  to  have  protected.  If 
such  combination  be  not  destroyed,  all  the  advantages  that 
would  naturally  come  to  the  public  under  the  operation  of 
the  general  laws  of  competition,  as  between  the  Great  North- 
ern and  Northern  Pacific  Railway  Companies,  will  be  lost, 
and  the  entire  commerce  of  the  immense  territory  in  the 
northern  part  of  the  United  States  between  the  Great  Lakes 
and  the  Pacific  at  Puget  sound  will  be  at  the  mercy  of  a 
single  holding  corporation,  organized  in  a  state  distant  from 
the  people  of  that  territory. 

The  circuit  court  was  undoubtedly  right  when  it  said — all 
the  judges  of  that  court  concurring — that  the  combination 
referred  to  'Med  inevitably  to  the  following  results:  First,  it 
placed  the  control  of  the  two  roads  in  the  hands  of  a  single 
person,  to  wit,  the  Securities  Company,  by  virtue  of  its 
ownership  of  a  large  majority  of  the  stock  of  both  companies; 
second,  it  destroys  every  motive  for  competition  between 
two  roads  engaged  in  interstate  traffic,  which  were  natural 
competitors  for  business,  by  pooling  the  earnings  of  the  two 
roads  for  the  common  benefit  of  the  stockholders  of  both 
companies.*'     120  Fed.  721,  724. 

Such  being  the  case  made  by  the  record,  what  are  the  prin- 
ciples that  must  control  the  decision  of  the  present  case? 
Do  former  adjudications  determine  the  controlling  questions 
raised  by  the  pleadings  and  proofs? 

The  contention  of  the  government  is  that,  if  regard  be  had 
to  former  adjudications,  the  present  case  must  be  deterniined 
in  its  favor.  That  view  is  contested  and  the  defendants  insist 
that  a  decision  in  their  favor  will  not  be  inconsistent  with 
anything  heretofore  decided  and  would  be  in  harmony  with 
the  act  of  Congress. 

Is  the  act  to  be  construed  as  forbidding  every  combination 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
states  or  with  foreign  nations?  Or,  does  it  embrace  only 
such  restraints  as  are  unreasonable  in  their  nature?  Is  the 
motive  with  which  a  forbidden  combination  or  conspiracy 
was  formed  at  all  material  when  it  appears  that  the^  neces- 
sary tendency  of  the  particular  combination  or  conspiracy  in 
question  is  to  restrict  or  suppress  free  competition  between 
competing  railroads  engaged  in  commerce  among  the  states? 
Does  the  act  of  Congress  prescribe,  as  a  rule  for  interstate 
or  international  commerce,  that  the  operation  of  the  natural 
laws  of  competition  between  those  engaged  in  such  commerce 
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shall  not  be  restricted  or  interfered  with  by  any  contract, 
combination,  or  conspiracy?  How  far  may  Conf^ress  go  in 
regulating  the  affairs  or  conduct  of  state  corporations  engaged 
as  carriers  in  commerce  among  the  states  or  of  state  corpo- 
rations which,  although  not  directly  engaged  themselves  in 
such  commerce,  yet  have  control  of  the  business  of  interf  tate 
carriers?  If  state  corporations,  or  their  stockholders,  are 
found  to  be  parties  to  a  combination  in  the  form  of  a  trust 
or  otherwise,  which  restrains  interstate  or  international  com- 
merce, may  they  not  be  compelled  to  respect  any  rule  for  such 
commerce  that  may  be  lawfully  prescribed  by  Congress? 

These  questions  were  earnestly  discussed  at  the  bar  by  able 
counsel,  and  have  received  the  full  consideration  which  their 
importance  demands. 

The  first  case  in  this  court  arising  under  the  anti-trust  act 
was  United  States  v.  E.  C.  Knight  Co.  156U.  S.  i,  39  L.  Ed* 
325,  15  Sup.  Ct.  Rep.  249.  The  next  case  was  that  of  United 
States  v.  Trans-Missouri  Freight  Asso.  166  U.  S.  290,  41  L. 
Ed.  1007,  17  Sup.  Ct.  Rep.  540.  That  was  followed  by 
United  States  V.  Joint  Traffic  Asso.  171  U.  S.  505,  569,  571,  43 
L.  Ed.  259,  287,  288, 19  Sup.  Ct.  Rep.  25;  Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  Ed.  290,  19  Sup.  Ct.  Rep.  40; 
Anderson  v.  United  Slates,  171  U.  S.  604,  43  L.  Ed,  300,  19 
Sup.  Ct.  Rep.  50;  Addyston  Pipe  &  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  Ed.  136,  20  Sup.  Ct.  Rep.  96,  and 
W.  W.  Montague  &  Co.  v.  Lowry,  193  U.  S.  — ,  ante,  p.  307, 
24  Sup.  Ct.  Rep.  307.  To  these  may  be  added  Pearsall  v. 
Great  N.  R.  Co.  161  U.  S.  646,  40  L.  Ed.  838,  16  Sup.  jCt. 
Rep.  705,  which,  although  not  arising  under  the  anti-trust  act, 
involved  an  agreement  under  which  the  Great  Northern  and 
Northern  Pacific  Railway  Companies  should  be  consolidated 
and  by  which  competition  between  those  companies  was  to 
cease.  In  United  States  v.  E.  C.  Knight  Co.  it  was  held 
that  the  agreement  or  arrangement  there  involved  had  refer- 
ence only  to  the  manufacture  or  production  of  sugar  by  those 
engaged  in  the  alleged  combination ;  but  if  it  had  directly 
embraced  interstate  or  international  commerce,  it  would  then 
have  been  covered  by  the  anti-trust  act  and  would  have  been 
illegal;  in  United  States  v.  Trans-Missouri  Freight  Asso.  that 
an  agreement  between  certain  railroad  companies  providing 
for  establishing  and  maintaining,  for  their  mutual  protection, 
reasonable  rates,  rules,  and  regulations  in  respect  of  freight 
traffic,  through  and  local,  and  by  which  free  competition 
among  those  companies  was  restricted,  was,  by  reason  of 
such  restriction,  illegal  under  the  anti-trust  act;  in  United 
States  v.  Joint  Traffic  Asso.  that  an  arrangement  between 
certain  railroad  companies  in  reference  to  railroad  traffic 
among  the  states,  by  which  the  railroads  involved  were  not 
subject  to  competition  among  themselves,  was  also  forbidden 
by  the  act;  in  Hopkins  v.  United  States  and  Anderson  v. 
United  States,  that  the  act  embraced  only   agreements  that 
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had  direct  connection  with  interstate  commerce,  and  that 
such  commerce  comprehended  intercourse  for  all  the  purposes 
of  trade  in  any  and  all  its  forms,  including  the  transportation, 
purchase,  sale,  and  exchange  of  commodities  between  citizens 
of  different  states,  and  the  power  to  regulate  it  embraced  all 
the  instrumentalities  by  which  such  commerce  is  conducted; 
in  Addyston  Pipe  &  Steel  Co.  v.  United  States,  all  the  mem- 
bers of  the  court  concurring,  that  the  act  of  Congress  made 
illegal  an  agreement  between  certain  private  companies  or 
corporations  engaged  in  different  states  in  the  manufacture, 
sale,  and  transportation  of  iron  pipe,  whereby  competition 
among  them  was  avoided ;  and  in  W.  W.  Montague  &  Co. 
V.  Lowry,  all  the  members  of  the  court  again  concurring,  that 
a  combination  created  by  an  agreement  between  certain  pri- 
vate manufacturers  and  dealers  in  tiles,  grates,  and  mantel?, 
in  different  states,  whereby  they  controlled  or  sought  to  con- 
trol the  price  of  such  articles  in  those  states,  was  condemned 
by  the  act  of  Congress.  In  Pearsall  v.  Great  Northern  R. 
Co.  which,  as  already  stated,  involved  the  consolidation  of 
the  Great  Northern  and  Northern  Pacific  Railway  Compa- 
nies, the  court  said:  ''The  consolidation  of  these  two  great 
corporations  will  unavoidably  result  in  giving  to  the  defend- 
ant [the  Great  Northern]  a  monopoly  of  all  traffic  in  the 
northern  half  of  the  state  of  Minnesota,  as  well  as  of  all 
transcontinental  traffic  north  of  the  line  of  the  Union  Pacific, 
against  which  public  regulations  will  be  but  a  feeble  pro- 
tection. The  acts  of  the  Minnesota  legislature  of  1874  and 
1881  undoubtedly  reflected  the  general  sentiment  of  the  pub- 
lic,— that  their  best  security  is  in  competition." 

We  will  not  encumber  this  opinion  by  extended  extracts 
from  the  former  opinions  of  this  court.  It  is  sufficient  to 
say  that  from  the  decision  in  the  above  cases  certain  prop- 
ositions are  plainly  deducible  and  embrace  the  present  case. 
Those  propositions  are: 

That  although  the  act  of  Congress  known  as  the  anti-trust 
act  has  no  reference  to  the  mere  manufacture  or  production 
of  articles  or  commodities  within  the  limits  of  the  several 
states,  it  does  embrace  and  declare  to  be  illegal  every  con- 
tract, combination,  or  conspiracy,  in  whatever  form,  of  what- 
ever nature,  and  whoever  may  be  parties  to  it,  which  directly 
or  necessarily  operates  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations; 

That  the  act  is  not  limited  to  restraints  of  interstate  and 
international  trade  or  commerce  that  are  unreasonable  in 
their  nature,  but  embraces  all  direct  restraints  imposed  by  any 
combination,  conspiracy,  or  monopoly  upon  such  trade  or 
commerce; 

That  railroad  carriers  engaged  in  interstate  or  international 
trade  or  commence  are  embraced  by  the  act; 

That  combinations,  even  among  private  manufacturers  or 
dealers,  whereby  interstate  or  international  commerce  is 
restrained,  are  equally  embraced  by  the  act; 
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That  Congress  has  the  power  to  establish  rules  by  which 
interstate  and  international  commerce  shall  be  governed, 
and,  by  the  anti-trnst  act,  has  prescribed  the  rale  of  free  com- 
petition among  those  engaged  in  such  commerce: 

That  every  combination  or  conspiracy  which  wonld  extin- 
guish competition  between  otherwise  competing  railroads 
engaged  in  interstate  trade  or  commerce,  and  which  would 
in  that  way  restrain  such  trade  or  commerce,  is  made  illegal 
by  the  act; 

That  the  national  effect  of  competition  is  to  increase 
commerce,  and  an  agreement  whose  direct  effect  is  to  prevent 
this  play  of  competition  restrains  instead  of  promoting  trade 
and  commerce; 

That  to  vitiate  a  combination  such  as  the  act  of  Congress 
condemns,  it  need  not  be  shown  that  the  combination,  in 
fact,  results  or  will  result,  in  a  total  suppression  of  trade 
or  in  a  complete  monopoly,  but  it  is  only  essential  to  show 
that,  by  its  necessary  operation,  it  tends  to  restrain  interstate 
or  international  trade  or  commerce  or  tends  to  create  a 
monopoly  in  such  trade  or  commerce  and  to  deprive  the 
public  of  the  advantages  that  flow  from  free  competition; 

That  the  constitutional  guaranty  of  liberty  of  contract  does 
not  prevent  Congress  from  prescribing  the  rule  of  free 
competition  for  those  engaged  in  interstate  and  international 
commerce;  and. 

That  under  its  power  to  regulate  commerce  among  the 
several  states  and  with  foreign  nations.  Congress  had  author- 
ity to  enact  the  statute  in  question. 

No  one,  we  assume,  will  deny  that  these  propositions  were 
distinctly  announced  in  the  former  decisions  of  this  court. 
They  cannot  be  ignored  or  their  efiect  avoided  by  the 
intimation  that  the  court  indulged  in  obiter  dicta.  What 
was  said  in  those  cases  was  within  the  limits  of  the  issues 
made  by  the  parties.  In  our  opinion,  the  recognition  of 
the  principles  announced  in  former  cases  must,  under  the 
conceded  facts,  lead  to  an  afiBrmance  of  the  decree  below, 
unless  the  special  objections,  or  some  of  them,  which  have 
been  made  to  the  application  of  the  act  of  Congress  to  the 
present  case,  are  of  a  substantial  character.  We  will  now 
consider  those  objections. 

Underlying  the  argument  in  behalf  of  the  defendants  is  the 
idea  that,  as  the  Northern  Securities  Company  is  a  state 
corporation,  and  as  its  acquisition  of  the  stock  of  the  Great 
Northern  and  Northern  Pacific  Railway  Companies  is  not 
inconsistent  with  the  powers  conferred  by  its  charter,  the  en- 
forcement of  the  act  of  Congress,  as  against  those  corpora- 
tions, will  be  an  unauthorized  interference  by  the  national 
government  with  the  internal  commerce  of  the  states  creating 
those  corporations.  This  suggestion  does  not  at  all  impress 
us.  There  is  no  reason  to  suppose  that  Congress  had  any 
purpose  to  interfere  with  the  internal  affairs  of  the  states, 
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nor,  in  our  opinion,  is  there  any  ground    whatever  for  the 
contention  that  the  anti-trust  act  regulates  their  domestic 
commerce.     By  its  very  terms  the  act  regulates  only  com- 
merce among  the  states  and  with  foreign  states.     Viewed  in 
that  light,  the  act,  if  within  the  powers  of  Congress,  must 
be  respected;  for,  by  the  explicit  words  of  the  Constitution, 
that  instrument  and  the  laws  enacted   by  Congress  in  pur- 
suance of  its  provisions,  are  the  supreme  law  of  the  land, 
''anything  in  the  constitution  or  laws  of  any  state  to   the 
contrary  notwithstanding," — supreme  over  the  states,  over 
the  courts,  and  even  over  the  people  of  the  United  States, — 
the  source  of  all  power  under  our  governmental  system  in 
respect  of  the  objects  for  which  the  national   government 
was  ordained.     An  act  of  Congress  constitutionally   passed 
under  its  power  to  regulate  commerce  among  the  states  and 
with  foreign  nations  is  binding  upon  all;  as  much  so  as  if  it 
were  embodied,  in  terms,  in  the  Constitution   itself.     Every 
judicial  officer  whether  of  a  national  or  a  state  court,  is  under 
the  obligations  of  an  oath   so  to  regard  a  lawful  enactment 
of  Congress.     Not  even  a  state,  still  less  one  of  its  artificial 
creatures,  can  stand   in   the  way  of  its  enforcement.     If  it 
were  otherwise,  the  government  and  its  laws  might  be  pros- 
trated at  the  feet  of  local  authority.     Cohen  v.   Virginia, 
6  Wheat.  264,  385,  414,  5  L.  Ed.   257,  286,  293.     These  views 
have  been  often  expressed  by  this  court. 

It  is  said  that  whatever  may  be  the  power  of  a  state  over 
such  subjects.  Congress  cannot  forbid  single  individuals  from 
disposing  of  their  stock  in  a  state  corporation,  even  if  such 
corporation  be  engaged  in  interstate  and  international  com- 
merce; that  the  holding  or  purchase  by  a  state  corporation, 
or  the  purchase  by  individuals,  of  the  stock  of  another  corpo^ 
ration,  for  whatever  purpose,  are  matters  in  respect  of 
which  Congress  has  no  authority  under  the  Constitution; 
that,  so  far  as  the  power  of  Congress  is  concerned,  citizens, 
or  state  corporations,  may  dispose  of  their  property  and 
invest  their  money  in  any  way  they  choose;  and  that  in 
regard  to  all  such  matters,  citizens  and  state  corporations  are 
subject,  if  to  any  authority,  only  to  the  lawful  authority  of  the 
state  in  which  such  citizens  reside  or  under  whose  laws  such 
corporations  are  organized.  It  is  unnecessary  in  this  case 
to  consider  such  abstract,  general  questions.  The  court  need 
not  now  concern  itself  with  them.  They  are  not  here  to  be 
examined  and  determined,  and  may  well  be  left  for  consider- 
ation in  some  case  necessarily  involving  their  determination. 

In  this  connection,  it  is  suggested  that  the  contention  of 
the  government  is  that  the  acquisition  and  ownership  of 
stock  in  a  state  railroad  corporation  is  itself  interstate  com- 
merce if  that  corporation  be  engaged  in  interstate  commerce. 
This  suggestion  is  made  in  different  ways;  sometimes  in 
express  words,  at  other  times  by  implication.  For  instance, 
it  is  said  that  the  question  here  is  whether  the  power  of  Con- 
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gjcess  over  interstate  commerce  extends  to  the  legulation  of 
the  ownership  of  the  stock  in  state  railroad  companies,  by 
reason  of  their  being  engaged  in  such  commerce.     Again,  it 
is  said  that  the  only  issue  in  this  case  is  whether  the  North- 
ern Securities  Company  can  acquire  and  hold  stock  in  other 
state  corporations.  Still  further,  it  is  asked,  generally,  whether 
the  organization  or  ownership  of  railroads  is  not  under  the 
control  of  the  states  under  whose  laws  they  came  into  exist- 
ence?    Such  statements  as  to  the  issues  in  this  case  are,  we 
think,    wholly  unwarranted,  and  are  very  wide  of  the  mark; 
it  is  the  setting  up  of  mere  men  of  straw  to  be  easily  stricken 
down.     We  do  not  understand  that  the  government  makes  any 
such  contentions  or  takes  any  such  positions  as  those  state-* 
ments  imply.     It  does  not  contend  that  Congress  may  control 
the  mere  acquisition  or  the  mere  ownership  of  stock  in  a 
state  corporation  engaged  in  interstate  commerce.     Nor  does 
it  contend  that  Congress  can  control  the  organization  of  state 
corporations  authorized  by  their  charters  to  engage  in  inter-* 
state  and  international    commerce.     But    it  does  contend 
that   Congress  may  protect  the  freedom  of  interstate  com* 
merce  by  any  means  that  are  appropriate  and  that  are  lawful, 
and  not  prohibited  by  the  Constitution.     It  does  contend  that 
no  state  corporation  can  stand  in  the  way  of  the  enforcement 
of  the  national  will,  legally  expressed.     What  the  government 
particularly  complains    of — indeed,  all  that  it  complains  of 
here — is  the  existence  of  a  combination  among  the  stock-r 
holders  of  competing  railroad  companies  which,  in  violation 
of  the  act  of  Congress,  restrains  interstate  and  international 
commerce  through  the  agency  of  a  common  corporate  trus- 
tee, designated  to  act  for  both  companies  in  repressing  free 
competition  between  them.     Independently  of  any  question 
of  the  mere  ownership  of  stock  or  of  the  organization  of  a 
state  corporation,  can  it  in  reason  be  said  that  such  a  com* 
bination  is  not  embraced  by  the  very  terms  of  the  anti-trust 
act?     May  not  Congress  declare  that  combination  to  be  ille^ 
gal?     If  Congress  legislates  for  the  protection  of  the  public, 
may  it  not  proceed  on  the  ground  that  wrongs,  when  effected 
by  a  powerful  combination,  are  more  dangerous  and  require 
more  stringent  supervision  than  when  they  are  to  be  effected 
by  a  single  person?    Callan  v.  Wilson,  127  U.  S.  540,  556,  32 
L.  Ed.    223,  228,  8   Sup.  Ct.    Rep.  1301.     How  far  may  the 
courts  go  in  order  to  give  effect  to  the  act  of  Congress,  and 
remedy  the  evils  it  was  designed  by  that  act  to  suppress? 
These  are  confessedly  questions  of  great  moment,  and  they 
will  now  be  considered. 

By  the  express  words  of  the  Constitution,  Congress  has 
power  to  ^'regulate  commerce  with  foreign  nations  and  among 
the  several  states,  and  with  the  Indian  tribes."  In  view  of 
the  numerous  decisions  of  this  court  there  ought  not,  at  this 
day,  to  be  any  doubt  as  to  the  general  scope  of  such  power. 
In  some  circumstances  regulation  may  properly  take  the  form 
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and  have  the  effect  of  prohibition.     Re  Rahrer,   140  U.  S. 
545,  35  L.  Ed.  S72,  II  Sup.  Ct.  Rep.  865;  Lottery   Case,  188 
U.    S.  321,  355,   47  L.    Ed.   492,  500,   23   Sup.    Ct.  Rep.   321 
and  authorities  there  cited.     Again  and  again  this  court  has 
reaffirmed  the  doctrine  announced  in  the  great  judgment 
rendered  by  Chief  Justice  Marshall  for  the  court  in  Gibbons 
V.    Ogden,  9  Wheat,    i,  196,    I97.  6  L.  Ed.   23,  70,  that   the 
power  of  Congress  to  regulate  commerce  among  the  states 
and  with  foreign  nations  is  the  power  ''to  prescribe  the  rule 
hf  which  commerce  is  to  be    governed;"  that  such  power 
''is  complete  in  itself,  may  be  exercised  to  its  utmost  extent, 
and  acknowledges  no  limitations  other  than  are  prescribed  in 
the  Constitution ;''  that  "if»  as  has  always  been  understood,  the 
sovereignty  of  Congress,  though  limited  to  specified  objects, 
is  plenary  as  to  those  objects,  the  power  over  commerce  with 
foreign  nations  and  among  the  several  states  is  vested  in 
Congress  as  abs6lutely  as  it  would  be  in  a  single  government 
having  in  its  constitution  the  same  restrictions  on  the  exer- 
cise of  the  power  as  are  found  in  the  Constitution   of  the 
United    States;"  that    a    sound  construction  of  the  Con- 
stitution   allows    to    Congress    a    large    discretion  'Svith 
respect    to    the    means    by  which  the  powers  it  confers 
are    to    be    carried    into    execution,   which    enable    that 
body  to   perform   the  high  duties  assiiined  to    it,   in    the 
manner  most  beneficial  to  the  people;"  and  that    if    the 
end  to  be  accomplished  is  within  the  scope  of  the  Constitu- 
tion, "all  means  which  are  appropriate,  which   are  plainly 
adapted  to  that  end,  and  which  are  not  prohibited,  are  con- 
stitutional."    Brown    v.  Maryland,  12  Wheat.  419,  6  L.  Ed. 
678;  Sinnot  V.  Davenport,  22  How.  227,  238,  16  L.  Ed.  243, 
246;  Henderson   v.  Wickham,  92   U.  S.  259,  23  L.    Ed.  543; 
Hannibal  &  St.  J.  R.  Co.   v.  Husen,  95   U.    S.  465,   472,   24 
L.  Ed.  527,  530;  Mobile  County  V.  Kimball,  102  U.  S.  691,  26 
L.  Ed.  238;   Missouri,  K.   &.  T.  R.  Co.  v.  Haper,  169  U.  S. 
613,  626,  42  L.  Ed.    878,  882,  18  Sup.    Ct.  Rep.   488;  Lottery 
Case,  188  U.  S.  321.  348,  47  L.  Ed.  492,  498,  23  Sup.  Ct.  Rep. 
321.     In  Cohen  v.  Virginia,  6  Wheat.  264,  413,  5  L.  Ed.  257, 
293,  this  court  said  that  the  United  States  were,  for  many 
important  purposes,  "a  single  nation,"  and  that  "in  all  com- 
mercial regulations  we  are  one  and  the  same  people;"  and 
it  has  since  frequently  declared  that  commerce  among  the 
several  states  was  a  unit,  and  subject  to  national  control. 
Previously,  in  M'Culloch  v.  Maryland,  4  Wheat.  316,  405,  4L. 
Ed.  579,  601,  the  court  had  said  that  the  government  ordained 
and  established  by  the  Constitution  was,  within  the  limits  of 
the  powers  granted  to  it,  "the  government  of  all;  its  powers 
are  delegated  by  all;  it  represents  all,  and  acts  for  all,"  and 
was  "supreme  within  its  sphere  of  action."    As  late  as  the 
case  of  Re  Debs,  158  U.  S.  564,  582,  39  L.  Ed.  1092,  iioi,  15 
Sup.  Ct.  Rep.  900,  90s,  this  court,  every  member  of  it  con- 
curring, said:    "The  entire  strength  of  the  nation  maybe 
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used  to  enforce  in  any  part  of  the  land  the  full  and  free 
exercise  of  all  national  powers  and  the  security  of  all  rights 
intrusted  by  the  Constitution  to  its  care.  The  strong  arm 
of  the  national  government  may  be  put  forth  to  brush  away 
all  obstructions  to  the  freedom  of  interstate  commerce  or 
the  transportation  of  the  mails.  If  the  emergency  arises,  the 
army  of  the  nation,  and  all  its  militia,  are  at  the  service  of 
the  nation  to  compel  obedience  to  its  laws." 

The  means  employed  in  respect  of  the  combinations  for- 
bidden by  the  anti-trust  act,  and  which  Congress  deemed 
germane  to  the  end  to  be  accomplished,  was  to  prescribe 
as  a  rule  for  interstate  and  international  commerce  (not  for 
domestic  commerce)  that  it  should  not  be  vexed  by  combi- 
nations, conspiracies,  or  monopolies  which  restrain  commerce 
by  destroying  or  restricting  competition.  We  say  that  Con- 
gress has  prescribed  such  a  rule,  because,  in  all  the  prior 
cases  in  this  court,  the  anti-trust  act  has  been  construed  as 
forbidding  any  combination  which,  by  its  necessary  operation, 
destroys  or  restricts  free  competition  among  those  engaged 
in  interstate  commerce;  in  other  words,  that  to  destroy  or 
restrict  free  competition  in  interstate  commerce  was  to 
restrain  such  commerce.  Now,  can  this  court  say  that  such 
a  rule  is  prohibited  by  the  Constitution  or  is  not  one  that 
Congress  could  appropriately  prescribe  when  exerting  its 
power  under  the  commerce  clause  of  the  Constitution? 
Whether  the  free  operation  of  the  normal  laws  of  competition 
is  a  wise  and  wholesome  rule  for  trade  and  commerce  is  an 
economic  question  which  this  court  need  not  consider  or 
determine.  Undoubtedly,  there  are  those  who  think  that  the 
general  business  interests  and  prosperity  of  the  country 
will  be  best  promoted  if  the  rule  of  competition  is  not  applied. 
But  there  are  others  who  believe  that  such  a  rule  is  more 
necessary  in  these  days  of  enormous  wealth  than  it  ever  was 
in  any  former  period  of  our  history.  Be  all  this  as  it  may, 
Congress  has,  in  efiect,  recognized  the  rule  of  free  competi- 
tion by  declaring  illegal  every  combination  or  conspiracy  in 
restraint  of  interstate  and  international  commerce.  As,  in  the 
judgment  of  Congress,  the  public  convenience  and  the  gen- 
eral welfare  will  be  best  subserved  when  the  natural  laws 
of  competition  are  left  undisturbed  by  those  engaged  in  in- 
terstate commerce,  and  as  Congress  has  embodied  that  rule 
in  a  statute,  that  must  be,  for  all,  the  end  of  the  matter,  if 
this  is  to  remain  a  government  of  laws,  and  not  of  men. 

It  is  said  that  railroad  corporations  created  under  the  laws 
of  a  state  can  only  be  consolidated  with  the  authority  of 
the  state.  Why  that  suggestion  is  made  in  this  case  we  can- 
not understand,  for  there  is  no  pretense  that  the  combination 
here  in  question  was  under  the  authority  of  the  states  under 
whose  laws  these  railroad  corporations  were  created.  But 
even  if  the  state  allowed  consolidation,  it  would  not  follow 
that  the  stockholders  of  two  or  more  state  railroad  corpora- 
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tions,  having  competing  lines  and  engaged  in  interstate  com*- 
merce,  could  lawfully  combine  and  forma  distinct  corporation 
to  hold  the  stock  of  the  constituent  corporations,  and,  by 
destroying  competition  between  them,  in  violation  of  the 
act  of  Congress,  restrain  commerce  among  the  states  and 
with  foreign  nations. 

The  rule  of  competition,   prescribed  by  Congress,  was  not 
at  all  new  in  trade  and  commerce.     And  we  cannot  be  in  any 
doubt  as  to  the  reason  that  moved  Congress  to  the  incorpora^ 
tion  of  that  rule  into  a  statute.     That  reason  was  thus  stated 
in  United  States  v.  Joint  Traffic  Asso. :    ''Has  not  Congress, 
with  regard  to  interstate  commerce,  and  in  the  course  of 
regulating  it,  in  the  case  of  railroad  corporations,  the  power 
to  say  that  no  contract  or  combination  shall  be  legal  which 
shall  restrain  trade  and  commerce  by  shutting  out  the  opera^ 
tion  of  the  general  law   of  competition?    We    think  it  has. 
•     •     .     It  is  the  combination  of  these  large  and  powerful 
corporations,  covering  vast  sections  of  territory  and  influen-^ 
cing  trade  throughout  the  whole  extent  thereof,  and  acting 
as  one  body  in  all  the  matters  over  which  the  combination 
extends,  that  constitutes  the  alleged  evil,  and  in  regard  to 
which,  so  far  as  the  combination  operates  upon  and  restrains 
interstate  commerce.  Congress  has  power  to  legislate  and  to 
prohibit.'*  pp.  569,  57i»  21  L.  Ed.  pp.  287,  288,  Sup.  Ct.  Rep. 
p.  32.     That  such  a  rule  was  applied  to  interstate  commerce 
should  not  have  surprised,  anyone.     Indeed,  when  Congress 
declared  contracts,  combinations,  and  conspiracies  in  restraint 
of  trade  or  commerce  to  be  illegal,  it  did  nothing  more  than 
apply  to  interstate  commerce  a  rule  that  had  been  long  ap- 
plied by  the  several  states  when  dealing  with  combinations 
that  were  in  restraint  of  their  domestic  commerce.     The  de- 
cisions in  state  courts  upon  this  general  subject  are  not  only 
numerous  and  instructive,  but  they  show  the  circumstances 
under  which  the  anti-trust  act  was  passed.     It  may  well  be 
assumed  that  Congress,  when  enacting  that  statute,  shared 
the  general  apprehension  that  a  few  powerful  corporations  or 
combinations  sought  to  obtain,  and,  unless  restrained,  would 
obtain,  such  absolute  control  of  the  entire  trade  and  com^ 
merce  of  the  country  as  would  be  detrimental  to  the  general 
welfare. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  173, 
186,  the  supreme  court  of  Pennsylvania  dealt  with  a  combi- 
nation of  coal  companies  seeking  the  control,  within  a  large 
territory,  of  the  entire  market  for  bituminous  coal.  The 
court,  observing  that  the  combination  was  wide  in  its  scope, 
general  in  its  influence,  and  injurious  in  its  efiects,  said: 
^'When  competition  is  left  free,  individual  error  or  folly  will 
generally  find  a  correction  in  the  conduct  of  others.  But  here 
is  a  combination  of  all  the  companies  operating  in  the  Bloss- 
burg  and  Barclay  mining  regions,  and  controlling  their 
entire  productions.     They  have  combined  together  to  govera 
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the  supply  and  the  price  of  coal  in  all  the  markets  from  the 
Hudson  to  the  Mississippi  rivers,  and  from  Pennsylvania  to 
the  Lpakes.  This  combination  has  a  power  in  its  confeder- 
ated form  which  no  individual  action  can  confer.  The 
public  interest  must  succumb  to  it,  for  it  has  left  no  competi- 
tion free  to  correct  its  baleful  influence.  When  the  supply 
of  coal  is  suspended  the  demand  for  it  becomes  importunate, 
and  prices  must  rise.  Or  if  the  supply  goes  forward,  the 
price  fixed  by  the  confederates  must  accompany  it.  The 
domestic  hearth,  the  furnace  of  the  iron  master,  and  the  fires 
of  the  manufacturer  all  feel  the  restraint,  while  many 
dependent  hands  are  paralyzed  and  hungry  mouths  are  stinted. 
The  influence  of  a  lack  of  supply  or  arise  in  the  price  of  an 
article  of  such  prime  necessity  cannot  be  measured.  It  per- 
meates the  entire  mass  of  the  community,  and  leaves  few 
of  its  members  untouched  by  its  withering  blight.  Such  a 
combination  is  more  than  a  contract;  it  is  an  ofiense. 
.  .  .  In  all  such  combinations  where  the  purpose  is  inju- 
rious or  unlawful,  the  gist  of  the  ofiense  is  the  conspiracy. 
Men  can  often  do  by  the  combination  of  many  what,  severally, 
no  one  could  accomplish,  and  even  what,  when  done  by 
one,  would  be  innocent.  .  .  .  There  is  a  potency  in  num- 
bers when  combined  which  the  law  cannot  overlook,  where 
injury  is  the  consequence. "  The  same  principles  were  ap- 
plied in  Arnot  v.  Pittston  &  E.  Coal  Co.  68  N.  Y.  558,  565, 
23  Am.  Rep.  190,  194,  which  was  the  case  of  a  combination  of 
two  coal  companies  in  order  to  give  one  of  them  a  monopoly 
of  coal  in  a  particular  region,  the  court  of  appeals  of  New 
York  holding  that  ''a  combination  to  efiect  such  a  purpose 
is  inimical  to  the  interests  of  the  public,  and  that  all  con- 
tracts designed  to  efiect  such  an  end  are  contrary  to  public 
policy,  and  therfore  illegal.*'  They  were  also  applied  by  the 
supreme  court  of  Ohio  in  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Ohio  St.  666,  672,  which  was  the  case  of  a  combination 
among  manufacturers  of  salt  in  a  large  salt-producing  territory, 
the  court  saying:  ''It  is  no  answer  to  say  that  competition 
in  the  salt  trade  was  not  in  fact  destroyed,  or  that  the  price 
of  the  commodity  was  not  unreasonably  advanced.  Courts 
will  not  stop  to  inquire  as  to  the  degree  of  injury  inflicted 
upon  the  public;  it  is  enough  to  know  that  the  inevitable 
tendency  of  such  contracts  is  injurious  to  the  public." 

So,  in  Craft  v.  McConoughy,  79  111.  346,  350,  22  Am.  Rep. 
171,  174,  which  was  the  case  of  a  combination  among 
grain  dealers  by  which  competition  was  stifled,  the 
court  saying:  ''So  long  as  competition  was  free,  the 
interest  of  the  public  was  safe.  The  laws  of  trade^ 
in  connection  with  the  rigor  of  competition,  was  all  the 
guaranty  the  public  required;  but  the  secret  combination 
created  by  the  contract  destroyed  all  competition,  and  created 
a  monopoly  against  which  the  public  interest  had  no  protec- 
tion."     Again,  in  People  ex  rel.  Peabody  v.  Chicago   Gas 
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Trust  Co.  130  111.  269,  297,  8  L.  R.  A.  497,  506,  22  N.  E.  798, 
804,  which  involved  the  validity  of  the  organization  of  a 
gas  corporation  which  obtained  a  monopoly  in  the  business 
of  furnishing  illuminating  gas  in  the  city  of  Chicago  by  buy- 
ing the  stock  of  four  other  gas  companies,  it  was  said:  ^'Of 
what  avail  is  it  that  any  number  of  gas  companies,  may  be 
formed  under  the  general  incorporation  law,  if  a  giant  trust 
company  can  be  clothed  with  the  power  of  buying  up  and 
holding  the  stock  and  property  for  such  companies,  and, 
through  the  control  thereby  attained,  can  direct  all  their 
operations  and  weld  them  into  one  huge  combination?'*  To 
the  same  effect  are  cases  almost  too  numerous  to  be  cited. 
But  among  them  we  refer  to  Richardson  v.  Buhl,  77  Mich. 
632,  6  L.  R.  A.  457,  43  N.  W.  1 102,  which  was  the  case  of  the 
organization  of  a  corporation  in  Connecticut  to  unite  in 
one  corporation  all  the  match  manufacturers  in  the  United 
States,  and  thus  to  obtain  control  of  the  business  of 
manufacturing  matches;  Santa  Clara  Valley  Mill  &  Lum- 
ber Co.  v.  Hayes,  76  Cal.  387,  390,  18  Pac.  391,  which 
was  the  case  of  a  combination  among  manufacturers 
of  lumber,  by  which  it  could  control  the  business  in  certain 
localities;  and  India  Bagging  Asso.  v.  Kock,  14  La.  Ann.  164, 
which  was  the  case  of  a  combination  among  various  com- 
mercial €rms  to  control  the  prices  of  bagging  used  by  cotton 
planters. 

The  cases  just  cited,  it  is  true,  relate  to  the  domestic  com- 
merce of  the  states.  But  they  serve  to  show  the  authority 
which  the  states  possess  to  guard  the  public  against  combi- 
nations that  repress  individual  enterprise  and  interfere  with 
the  operation  of  the  natural  laws  of  competition  among  those 
engaged  in  trade  within  its  limits.  They  serve  also  to  give 
point  to  the  declaration  of  this  court  in  Gibbons  v.  Ogden, 
9  Wheat.  197,  6  L.  Ed.  70, — a  principle  never  modified  by 
any  subsequent  decision, — that,  subject  to  the  limitations 
imposed  by  the  Constitution  upon  the  exercise  of  the  powers 
granted  by  that  instrument,  "the  power  over  commerce  with 
foreign  nations  and  among  the  several  states  is  vested  in 
Congress  as  absolutely  as  it  would  be  in  a  single  government 
having  in  its  constitution  the  same  restrictions  on  the  exer- 
cise of  the  power  as  are  found  in  the  Constitution  of  the 
United  States."  Is  there,  then  any  escape  from  the  conclu- 
sion that,  subject  only  to  such  restrictions,  the  power  of 
Congress  over  interstate  and  international  commerce  is  as 
full  and  complete  as  is  the  power  of  any  state  over  its  domestic 
commerce?  If  a  state  may  strike  down  combinations  that 
restrain  its  domestic  commerce  by  destroying  free  competi- 
tion among  those  engaged  in  such  commerce,  what  power, 
except  that  of  Congress,  is  competent  to  protect  the  freedom 
of  interstate  and  international  commerce  when  assailed  by  a 
combination  that  restrains  such*  commerce  by  stifling  com* 
petition  among  those  engaged  in  it? 
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Now,  the  court  is  asked  to  adjadge  that,  if  held  to  embrace 
the  case  before  us,  the  anti-trust  act  is  repugnant  to  the  Con- 
stitution of  the  United  States.  In  this  view  we  are  unable  to 
concur.  The  contention  of  the  defendants  could  not  be  sus- 
tained without,  in  effect,  overruling  the  prior  decisions  of 
this  court  as  to  the  scope  and  validity  of  the  anti-trust  act. 
If,  as  the  court  has  held.  Congress  can  strike  down  a  com- 
bination between  private  persons  or  private  corpora- 
tions that  restrains  trade  among  the  states  in  iron 
pipe  (as  in  Addyston  Pipe  &  Steel  Co.  v.  United  States) 
or  in  tiles,  grates,  and  mantels  (as  in  W.  W.  Mon- 
tague &  Co.  V.  Lowery),  surely  it  ought  not  to  be  doubted 
that  Congress  has  power  to  declare  illegal  a  combination  that 
restrains  commerce  among  the  states,  and  with  foreign  na- 
tions, as  carried  on  over  the  lines  of  competing  railroad 
companies  exercising  public  franchises,  and  engaged  in  such 
commerce.  We  cannot  agree  that  Congress  may  strike  down 
combinations  among  manufacturers  and  dealers  in  iron  pipe, 
tiles,  grates  and  mantels  that  restrain  commerce  among  the 
states  in  such  articles,  but  may  not  strike  down  combinations 
among  stockholders  of  competing  railroad  carriers,  which 
restrain  commerce  as  involved  in  the  transportation  of  pas- 
sengers and  property  among  the  several  states.  If  private 
parties  may  not,  by  combination  among  themselves,  restrain 
interstate  and  international  commerce  in  violation  of  an  act 
of  Congress,  much  less  can  such  restraint  be  tolerated  when 
imposed  or  attempted  to  be  imposed,  upon  commerce  as 
carried  on  over  public  highways.  Indeed,  if  the  contentions 
of  the  defendants  are  sound,  why  may  not  all  the  railway 
companies  in  the  United  States,  that  are  engaged,  under  state 
charters,  in  interstate  and  international  commerce,  enter  into 
a  combination  such  as  the  one  here  in  question,  and,  by  the 
device  of  a  holding  corporation,  obtain  the  absolute  control 
throughout  the  entire  country  of  rates  for  passengers  and 
freight,  beyond  the  power  of  Congress  to  protect  the  public 
against  their  exactions?  The  argument  in  behalf  of  the  de- 
fendants necessarily  leads  to  such  results,  and  places  Con- 
gress, although  invested  by  the  people  of  the  United  States 
with  full  authority  to  regulate  interstate  and  international 
commerce,  in  a  condition  of  utter  helplessness,  so  far  as  the 
protection  of  the  public  against  such  combinations  is  con- 
cerned. 

Will  it  be  said  that  Congress  can  meet  such  emergencies 
by  prescribing  the  rates  by  which  interstate  carriers  shall  be 
govemedin  the  transportation  of  freight  and  passengers?  If 
Congress  has  the  power  to  fix  such  rates — and  upon  that 
question  we  express  no  opinion — it  does  not  choose  to  exer- 
cise its  power  in  that  way  or  to  that  extent.  It  has,  all  will 
agree,  a  large  discretion  as  to  the  means  to  be  employed  in 
the  exercise  of  any  power  granted  to  it.  For  the  present, 
it  has  determined  to  go  no  farther  than  to  protect  the  free-^ 
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dom  of  commerce  among  the  states  and  with  foreign  states 
by  declaring  illegal  all  contracts,  combinations  conspiracies, 
or  monopolies  in  restraint  of  such  commerce,  and  make  it  a 
public  offense  to  violate  the  rule  thus  prescribed.  How 
much  further  it  may  go,  we  do  not  now  say.  We  need  only 
at  this  time  consider  whether  it  has  exceeded  its  poweis 
in  enacting  the  statute  here  in  question. 

Assuming,  without  further  discussion,  that  the  case  before 
us  is  within  the  terms  of  the  act,  and  that  the  act  is  not  in 
excess  of  the  powers  of  Congress,  we  recur  to  the  question. 
How  far  may  the  courts  go  in  reaching  and  suppressing  the 
combination  described  in  the  bill?    All  will  agree  that  if  the 
anti-trust  act  be  constitutional,  and   if  the  combination   in 
question    be    in    violation    of    its  provisions,   the  courts 
may  enforce  the  provisions  of  the  statute  by  such  orders 
and    decrees    as    are    necessary    or    appropriate    to  that 
end  and  as    may    be    consistent    with    the    fundamental 
rules  of  legal  procedure.     And  all,  we  take  it,  will  agree,  as 
established  firmly  by  the  decisions  of  this  court,   that  the 
power  of  Congress  over  commerce  extends  to  all  instrumen- 
talities of  such  commerce,  and  to  every  device  that  may  be 
employed  to  interfere  with  the  freedom  of  commerce  among 
the  states  and  with  foreign  nations.     Equally,  we  assume, 
all  will  agree  that  the  Constitution  and  the  legal  enactments 
of  Congress  are,  by  express  words  of  the  Constitution,  the 
supreme  law  of  the  land,  anything  in  the  constitution  and 
laws  of  any  state  to  the  contrary  notwithstanding.     Never- 
theless, the  defendants,  strangely  enough,  invoked  in  their 
behalf  the  loth  Amendment  of  the  Constitution,  which  declares 
that  ^'the  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively  or  to  the  people;"   and  we  are 
confronted  with  the  suggestion  that  any  order  or  decree  of 
the  Federal  court  which  will  prevent  the  Northern  Securi- 
ties Company  from  exercising  the  power  it  acquired  in  be- 
coming the  holder  of  the  stocks  of  the  Great  Northern  and 
Northern   Pacific  Railway  Companies  will  be  an  invasion  of 
the  rights  of  the  state  under  which  the  Securities  Company 
was  chartered,  as  well  as  of  the  rights  of  the  state  creating 
the  other  companies.     In  other  words,  if  the  state  of  New 
Jersey  gives  a  charter  to  a  corporation,  and  even  if  the  ob- 
taining of  such  charter  is  in  fact  pursuant  to  a  combination 
under  which  it  becomes  the  holder  of  the  stocks  of  share- 
holders in  two  competing,  parallel  railroad  companies  en- 
gaged   in    interstate  commerce  in  other    states,    whereby 
competition  between  the  respective  roads  of  those  companies 
is  to  be  destroyed  and   the  enormous  commerce  carried  on 
over  them  restrained   by  suppressing  competition.  Congress 
must  stay  its  hands  and  allow  such  restraint  to  continue,  to 
the  detriment  of  the  public,  because,  forsooth,  the  corpora- 
tions concerned  or  some  of  them  are  state  corporations.     We 
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cannot  conceive  how  it  is  possible  for  anyone  to  seriously 
contend  for  such  a  proposition.  It  means  nothing  less  than 
that  Congress,  in  regulating  interstate  commerce,  must  act 
in  subordination  to  the  will  of  the  states  when  exerting  their 
power  to  create  corporations.  No  such  view  can  be  enter- 
tained for  a  moment. 

It  is  proper  to  say  in  passing  that  nothing  in  the 
record  tends  to  show  that  the  state  of  New  Jersey 
bad  any  reason  to  suspect  that  those  who  took  advan- 
tage of  its  liberal  incorporation  laws  bad  in  view,  when 
organizing  the  Securities  Company,  to  destroy  competition 
between  to  great  railway  carriers  engaged  in  interstate  com- 
merce in  distant  states  of  the  Union.  The  purpose  of  the 
combination  was  concealed  under  very  general  words  that 
gave  no  clue  whatever  to  the  real  purposes  of  those  who 
brought  about  the  organization  of  the  Securities  Company, 
If  the  certificate  of  incorporation  of  that  company  had 
expressly  stated  that  the  object  of  the  company  was  to 
destroy  competition  between  competing,  parallel  lines  of 
interstate  carriers,  all  would  have  seen,  at  the  outset,  that 
the  scheme  was  in  hostility  to  the  national  authority,  and 
that  there  was  a  purpose  to  violate  or  evade  the  act  of  Con- 
gress. 

We  reject  any  such  view  of  the  relations  of  the  national 
government  and  the  states  composing  the  Union  as  that  for 
which  the  defendants  contend.  Such  a  view  cannot  be 
maintained  without  destroying  the  just  authority  of  the 
United  States.  It  is  inconsistent  with  all  the  decisions  of 
this  court  as  to  the  powers  of  the  national  government  over 
matters  committed  to  it.  No  state  can,  by  merely  creating 
a  corporation,  or  in  any  other  mode,  project  its  authority 
into  other  states,  and  across  the  continent,  so  as  to  prevent 
Congress  from  exerting  the  power  it  possesses  under  the 
Constitution  over  interstate  and  international  commerce,  or 
so  as  to  exempt  its  corporation  engaged  in  interstate  com- 
merce from  obedience  to  any  rule  lawfully  established  by 
Congress  for  such  commerce.  It  cannot  be  said  that  any 
state  may  give  a  corporation,  created  under  its  laws,  author^ 
ity  to  restrain  interstate  or  international  commerce 
against  the  will  of  the  nation  as  lawfully  expressed  by 
Congress.  Every  corporation  created  by  a  .«tate  is  neces- 
sarily subject  to  the  supreme  law  of  the  land.  And  yet 
the  suggestion  is  made  that  to  restrain  a  state  corpora- 
tion from  interfering  with  the  free  course  of  trade  and 
commerce  among  the  states,  in  violation  of  an  act  of 
Congress,  is  hostile  to  the  reserved  rights  of  the  states. 
The  Federal  court  may  not  have  power  to  forfeit  the  char- 
ter of  the  Securities  Company ;  it  may  not  declare  bow  its 
shares  of  stock  may  be  transferred  on  its  books,  nor  prohibit 
it  from  acquiring  real  estate,  nor  diminish  or  increase,  its 
capital  stock.     All  these  and  like  matters  are  to  be  regulated 
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by  the  state  which  created  the  company.  But  to  the  end 
that  effect  be  given  to  the  national  will,  lawfully  expressed. 
Congress  may  prevent  that  company,  in  its  capacity  as  a 
holding  corporation  and  trustee,  from  carrying  out  the  pur- 
poses of  a  combination  formed  in  restraint  of  interstate 
commerce.  The  Securities  Company  is  itself  a  part  of  the 
present  combination;  its  head  and  front;  its  trustee.  It 
would  be  extraordinary  if  the  court,  in  executing  the  act  of 
Congress  could  not  lay  hands  upon  that  company  and  prevent 
it  from  doing  that  which,  if  done,  will  defeat  the  act  of 
Congress.  Upon  like  grounds  the  court  can,  by  appropriate 
orders,  prevent  the  two  competing  railroad  companies  here 
involved  from  co-operating  with  the  Securities  Company  in 
restraining  commerce  among  the  states.  In  short,  the  court 
may  make  any  order  necessary  to  bring  about  the  dissolution 
or  suppression  of  an  illegal  combination  that  restrains  inter- 
state commerce.  AH  this  can  be  done  without  infringing  in 
any  decfree  upon  the  just  authority  of  the  states.  The  affirm- 
ance of  the  judgment  below  will  only  mean  that  no  combi- 
nation, however  powerful,  is  stronger  than  the  law,  or  will  be 
permitted  to  avail  itself  of  the  pretext  that  to  prevent  it 
doing  that  which,  if  done,  would  defeat  a  legal  enactment 
of  Congress,  is  to  attack  the  reserved  rights  of  the  states.  It 
would  mean  that  the  government  which  represents  all, 
can,  when  acting  within  the  limits  of  its  powers,  compel 
obedience  to  its  authority.  It  would  mean  that  no  device  in 
evasion  of  its  provisions,  however  skillfully  such  device  may 
have  been  contrived,  and  no  combination,  by  whomsoever 
formed,  is  beyond  the  reach  of  the  supreme  law  of  the  land, 
if  such  device  or  combination,  by  its  operation,  directly 
restrains  commerce  among  the  states  or  with  foreign  nations 
in  violation  of  the  act  of  Congress. 

The  defendants  rely,  with  some  confidence,  upon  the  case 
of  the  Baltimore  &  O.  R.  Co.  v.  Maryland,  2i  Wall.  456, 
473,  22  L.  Ed.  678,  684.  But  nothing  we  have  said  is  incon- 
sistent with  any  principle  announced  in  that  case.  The 
court  there  recognized  the  principle  that  a  state  has  plenary 
powers  ''over  its  own  territory,  its  highways,  its  franchises, 
audits  corporations,'' and  observed  that  ''we  are  bound  to 
sustain  the  constitutional  powers  and  prerogatives  of  the  states, 
as  well  as  those  of  the  United  States,  whenever  they  are 
brought  before  us  for  adjudication,  no  matter  what  may  be 
the  consequences."  Of  course,  every  state  has,  in  a  general 
sense,  plenary  power  over  its  corporations.  But  is  it  con- 
ceivable that  a  state,  when  exerting  power  over  a  corporation 
of  its  creation,  may  prevent  or  embarrass  the  exercise  by 
Congress  of  any  power  with  which  it  is  invested  by 
the  Constitution?  In  the  case  just  referred  to  the 
court  does  not  say,  and  it  is  not  to  be  supposed  that  it 
will  ever  say,  that  any  power  exists  with  a  state  to  prevent 
the  enforcement  of  a  lawful  enactment  of  Congress,  or  to 
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invest  any  of  its  corporations,  in  whatever  business  engaged, 
with  authority  to  disregard  such  enactment  or  defeat  its  legit- 
imate operation.  On  the  contrary,  the  court  has  steadily 
held  to  the  doctrine,  vital  to  the  United  States  as  well  as  to 
the  states,  that  a  state  enactment,  even  if  passed  in  the 
exercise  of  its  acknowledged  powers,  must  yield,  in  case  of 
conflict,  to  the  supremacy  of  the  Constitution  of  the  United 
States  and  the  acts  of  Congress  enacted  in  pursuance  of 
its  provisions.  This  results,  the  court  has  said,  as  well  from 
the  nature  of  the  government  as  from  the  words  of  the 
Constitution.  Gibbons  v.  Ogden,  9  Wheat,  i,  210,  6  L.  Ed. 
23»  73;  Sinnot  v.  Davenport,  22  How.  227,  243,  16  L.  Ed. 
243,  247;  Re  Debs,  158  U.  S.  564,  39  L.  Ed.  1092,  15  Sup.  Ct. 
Rep.  900;  Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U.  S.  613, 
626,  627, 42  L.  Ed.  878,  883,  18  Sup.  Ct.  Rep.  488.  In  Texas 
v.  White,  7  Wall.  700,  725,  19  L.  Ed.  227,  237,  the  court  re- 
marked ''that  'the  people  of  each  state  compose  a  state, 
having  its  own  government,  and  endowed  with  all  the  func- 
tions essential  to  separate  and  independent  existence,'  and 
that  'without  the  states  in  union,  there  could  be  no  such 
political  body  as  the  United  States. '  Lane  County  v.  Oregon, 
7  Wall.  76,  19  L.  Ed.  104.  Not  only,  therefore,  can  there 
be  no  loss  of  separate  and  independent  autonomy  to  the 
states,  through  their  union  under  the  Constitution,  but  it 
may  be  not  unreasonably  said  that  the  preservation  of  the 
states,  and  the  maintenance  of  their  governments,  are  as 
much  within  the  design  and  care  of  the  Constitution  as  the 
preservation  of  the  Union  and  the  maintenance  of  the  national 
government.''  These  doctrines  are  at  the  basis  of  our  con- 
stitutional government,  and  cannot  be  disregarded  with  safety. 
The  defendants  also  rely  on  Louisville  &  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  702,  40  L.  Ed.  849,  859,  16  Sup. 
Ct.  Rep.  714,  724.  In  that  case  it  was  contended  by  the 
railroad  company  that  the  assumption  of  the  state  to  forbid 
the  consolidation  of  parallel  and  competing  lines  was  an 
interference  with  the  power  of  Congress  over  interstate  com- 
merce. The  court  observed  that  but  little  need  be  said  in 
answer  to  such  a  proposition,  for  "it  has  never  been  sup- 
posed that  the  dominant  power  of  Congress  over  interstate 
commerce  took  from  the  states  the  power  of  legislation  with 
respect  to  the  instruments  of  such  commerce,  so  far  as  the 
legislation  was  within  its  ordinary  police  powers."  But  that 
case  distinctly  recognized  that  there  was  a  division  of  power 
between  Congress  and  the  states  in  respect^  to  interstate 
railways,  and  that  Congress  had  the  superior  right  to  control 
that  commerce  and  forbid  interference  therewith,  while  to 
the  states  remained  the  power  to  create  and  to  regulate  the 
instruments  of  such  commerce,  so  far  as  necessary  to  the 
conservation  of  the  public  interests.  If  there  is  anything  in 
that  case  which  even  intimates  that  a  state  or  a  state  corpo- 
ration may  in  any  way  directly  restrain  interstate  commerce. 
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over  which  Congress  has,  by  the  Constitution,  complete  con- 
trol, vfe  have  been  unable  to  find  it. 

The  question  of  the  relations  of  the  general  government 
with  the  states  is  again  presented  by  the  specific  contention 
of  each  defendant  that  Congress  did  not  intend  ''to  limit  the 
power  of  the  several  states  to  create  corporations,  define  their 
purposes,  fix  the  amount  of  their  capital,  and  determine  who 
may  buy,   own,  and  sell  their  stock."    All  that  is  true,  gen- 
erally speaking,  but  the  contention  falls  far  short  of  meeting 
the  controlling  questions  in  this  case.     To  meet  this  con- 
tention we  must  repeat  some  things  already  said  in   this 
opinion.     But  if  what  we  have  said  be  sound,  repetition  will 
do  no  harm.     So  far  as  the  Constitution  of  the  United  States 
is  concerned,  a  state  may,  indeed,  create  a  corporation,  define 
its  powers,  prescribe  the  amount  of  its  stock  and  the  mode  in 
which  it  may  be  transferred.     It  may  even   authorize  one  of 
its  corporations  to  engage  in   commerce  of  every  kind, — do- 
mestic, interstate,  and  international.     The  regulation  or  con- 
trol of  purely  dome^^tic  commerce  of  a  state  is,  of  course, 
with  the  state,  and  Congress  has  no  direct   power  over  it  so 
long  as  what  is  done  by  the  state  does  not  interfere  with  the 
operations  of  the  general  government,  or  any  legal  enactment 
of  Congress.     A  state,  if  it  chooses  so  to  do,    may  even  sub- 
mit to  the  existence  of  combinations  within  its  limits  that 
restrain  its  internal  trade.     But  neither  a  state  corporation 
nor  its  stockholders  can,  by  reason  of  the  nonaction   of  the 
state    or  by   means  of  any  combination  among  such  stock- 
holders, interfere  with  the  complete  enforcement  of  any  rule 
lawfully  devised  by  Congress  for  the  conduct  of  commerce 
among  the  states  or  with  foreign  nations;  for,  as  we  have 
seen,  interstate  and  international  commerce  is,  by  the  Con- 
stitution,  under  the  control  of  Congress,  and  it  belongs  to 
the  legislative  department  of  the  government  to  prescribe 
rules  for  the  conduct  of  that  commerce.     If  it  were  otherwise, 
the  declaration   in   the  Constitution   of  its  supremacy,  and 
of  the  supremacy  as  well  of  the  laws  made  in  pursuance  of  its 
provisions,  was  a  waste  of  words.     Whilst  every  instrumen- 
tality of  domestic  commerce  is  subject  to  state  control,  every 
instrumentality  of  interstate  commerce  may  be  reached  and 
controlled  by  national  authority,  so  far  as  to  compel  it  to 
respect  the  rules  for  such  commerce  lawfully  established  by 
Congress.     No  corporate  person  can  excuse  a  departure  from 
or  violation  of  that  rule  under  the  plea  that  that  which  it 
has  done  or  omitted  to  do  is  permitted,  or  not  forbidden,  by 
the  state  under  whose  authority  it  came  into  existence.     We 
repeat  that  no  state  can  endow  any  of  its  corporations,  or 
any  combination   of  its  citizens,  with   authority  to  restrain 
interstate  or  international    commerce,   or  to    disobey  the 
national  will  as  manifested  in  legal   enactments  of  Congress. 
So  long  as  Congress  keeps  within  the  limits  of  its  authority 
as  defined  by  the  Constitution,  infringing  no  rights  recognized 
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or  secured  by  that  instrument,  its  regulations  of  interstate 
and  international  commerce,  whether  founded  in  wisdom  or 
not,  must  be  submitted  to  by  all.  Harm,  and  only  harm,  can 
come  from  the  failure  of  the  courts  to  recognize  this  funda- 
mental principle  of  constitutional  construction.  To  depart 
from  it  because  of  the  circumstances  of  special  cases,  or 
because  the  rule,  in  its  operation,  may  possibly  afiect  the 
interests  of  business,  is  to  endanger  the  safety  and  integrity 
of  our  institutions  and  make  the  Constitution  mean  not 
what  it  says,  but  what  interested  parties  wish  it  to  mean  at  a 
particular  time  and  under  particular  circumstances.  The 
supremacy  of  the  law  is  the  foundation  rock  upon  which 
our  institutions  rest.  The  law,  this  court  said  in  United 
States  V.  Lee,  io6  U.  S.  196,  220,  27  L.  Ed.  171,  181,  i  Sup. 
Ct.  Rep.  240,  is  the  only  supreme  power  in  our  system  of 
government.  And  no  higher  duty  rests  upon  this  court  than 
to  enforce,  by  its  decrees,  the  will  of  the  legislative  depart- 
ment of  the  government,  as  expressed  in  a  statute,  unless  such 
statute  be  plainly  and  unmistakably  in  violation  of  the  Con- 
stitution. If  the  statute  is  beyond  the  constitutional  power 
of  Congress,  the  court  would  fail  in  the  performance  of  a 
solemn  duty  if  it  did  not  so  declare.  But  if  nothing  more  can 
be  said  than  that  Congress  has  erred, — and  the  court  must 
not  be  understood  as  saying  that  it  has  or  has  not  erred, — 
the  remedy  for  the  error  and  the  attendant  mischief  is  the 
selection  of  new  senators  and  representatives,  who,  by  legis- 
lation, will  make  such  changes  in  existing  statutes,  or  adopt 
such  new  statutes,  as  may  be  demanded  by  their  constituents 
and  be  consistent  with  law. 

Many  suggestions  were  made  in  argument  based  upon  the 
thought  that  the  anti-trust  act  would,  in  the  end,  prove  to  be 
mischievous  in  its  consequences.  Disaster  to  business  and 
wide-spread  financial  ruin,  it  has  been  intimated,  will  follow 
the  execution  of  its  provisions.  Such  predictions  were  made 
in  all  the  cases  heretofore  arising  under  that  act.  But  they 
have  not  been  verified.  It  is  the  history  of  monopolies  in  this 
country  and  in  England  that  predictions  of  ruin  are  habit- 
ually made  by  them  when  it  is  attempted,  by  legislation,  to 
restrain  their  operations  and  to  protect  the  public  against 
their  exactions.  In  this,  as  in  former  cases,  they  seek  shelter 
behind  the  reserved  rights  of  the  states  and  even  behind  the 
constitutional  guaranty  of  liberty  of  contract.  But  this 
couft  has  heretofore  adjudged  that  the  act  of  Congress  did 
not  touch  the  rights  of  the  states,  and  that  liberty  of  contract 
did  not  involve  a  right  to  deprive  the  public  of  the  advantages 
of  free  competition  in  trade  and  commerce.  Liberty  of  con- 
tract does  not  imply  liberty  in  a  corporation  or  individuals 
to  defy  the  national  will,  when  legally  expressed.  Nor  does 
the  enforcement  of  a  legal  enactment  of  Congress  infringe, 
in  any  proper  sense,  the  general  inherent  right  of  every  one 
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to  acquire  and  hold  property.  That  right,  like  all  other 
rights,  must  be  exercised  in  subordination  to  the  law. 

But  even  if  the  court  shared  the  gloomy  for^odings  in 
which  the  defendants  indulge,  it  could  not  refuse  to  respect 
the  action  of  the  legislative  branch  of  the  government  if 
what  it  has  done  is  within  the  limits  of  its  constitutional 
power.  The  suggestions  of  disaster  to  business  have,  we 
apprehend,  their  origin  in  the  zeal  of  parties  who  are  op- 
posed to  the  policy  underlying  the  act  of  Congress  or  are 
interested  in  the  result  of  this  particular  case;  at  any  rate,  the 
suggestions  imply  that  the  court  may  and  ought  to  refuse 
the  enforcement  of  the  provisions  of  the  act  if,  in  its  judg- 
ment, Congress  was  not  wise  in  prescribing  as  a  rule  by  which 
the  conduct  of  interstate  and  international  commerce  is  to 
be  governed,  that  every  combination,  whatever  its  form,  in 
restraint  of  such  commerce  and  the  monopolizing  or  attempt- 
ing to  monopolize  such  commerce,  shall  be  illegal.  These, 
plainly,  are  questions  as  to  the  policy  of  legislation 
which  belongs  to  another  department,  and  this  court 
has  no  function  to  supervise  such  legislation  from  the 
standpoint  of  wisdom  or  policy.  We  need  only  say  that 
Congress  has  authority  to  declare,  and  by  the  language  of  its 
act,  as  interpreted  in  prior  cases,  has,  in  efiect,  declared, 
that  the  freedom  of  interstate  and  international  commerce 
shall  not  be  obstructed  or  disturbed  by  any  combination, 
conspiracy,  or  monopoly  that  will  restrain  such  commerce, 
by  preventing  the  free  operation  of  competition  among 
interstate  carriers  engaged  in  the  transportation  of  passen- 
gers and  freight.  This  court  cannot  disregard  that  declaration 
unless  Congress,  in  passing  the  statute  in  question,  be  held 
to  have  transgressed  the  limits  prescribed  for  its  action  by 
the  Constitution.  But,  as  already  indicated,  it  cannot  be  so 
held  consistently  with  the  provisions  of  that  instrument. 

The  combination  here  in  question  may  have  been  for  the  pe- 
cuniary benefit  of  those  who  formed  or  caused  it  to  be 
formed.  But  the  interests  of  private  persons  and  corpora- 
tions cannot  be  made  paramount  to  the  interests  of  the  gen- 
eral public.  Under  the  Articles  of  Confederation  commerce 
among  the  original  states  was  subject  to  vexatious  and  local 
regulations  that  took  no  account  of  the  general  welfare.  But 
it  was  for  the  protection  of  the  general  interests,  as  involved 
in  interstate  and  international  commerce,  that  Congress, 
representing  the  whole  country,  was  given  by  the  Constitu- 
tion full  power  to  regulate  commerce  among  the  states  and 
with  foreign  nations.  In  Brown  v.  Maryland,  <L2  Wheat. 
419,446,  6  L.  Ed.  678,  688,  it  was  said:  ^' Those  who  felt 
the  injury  arising  from  this  state  of  things,  and  those  who 
were  capable  of  estimating  the  influence  of  commerce  on  the 
prosperity  of  nations,  perceived  the  necessity  of  giving  the 
control  over  this  important  subject  to  a  single  government. 
It  may  be  doubted  whether  any  of  the  evils  proceeding  from 
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the  feebleness  of  the  Federal  goveromeot  cootributed  more 
to  that  great  revolution  which  introduced  the  present  system 
than  the  deep  and  general  conviction  that  commerce  ought 
to  be  regulated  by  Congress.''  Railroad  companies,  we  said 
in  the  Trans-Missouri  Freight  Asso.  Case,  ''are  instruments 
of  commerce,  and  their  business  is  commerce  itself.''  And 
such  companies,  it  must  be  remembered,  operate  ''public 
highways,  established  primarily  for  the  convenience  of  the 
people,  and  therefore  are  subject  to  governmental  control 
and  regulation."  Cherokee  Nation  v.  Southern  Kansas  R. 
Co.  135  U.  S.  641,  6S7,  34  L.  Ed.  29S»  302,  10  Sup.  Ct.  Rep. 
965;  Chicago,  St.  L.  &.  N.  O.  R.  Co.  v.  Pullman  Southern 
Car.  Co.  139  tf.  S.  79,  90,  35  L.  Ed.  97,  102,  11  Sup.  Ct.  Rep. 
490;  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
447f  475.  3S  L.  Ed.  1047,  1056,  4  Inters.  Com.  Rep.  545,  14 
Sup.  Ct.  Rep.  1 125;  United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  332,  41  L.  Ed.  1007,  1024,  17  Sup.  Ct. 
Rep.  540;  Smyth  v.  Ames,  169  U.  S.  466,  544,  42  L.  Ed.  819, 
848,  18  Sup.  Ct.  Rep.  418;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  301,  43  L.  Ed.  702,  708,  19  Sup.  Ct.  Rep. 
465.  When  such  carriers,  in  the  exercise  of  public  fran- 
chises, engage  in  the  transportation  of  passengers  and 
freight  among  the  states,  they  become— even  if  they  be  state 
corporations — subject  to  such  rules  as  Congress  may  lawfully 
establish  for  the  conduct  of  interstate  commerce. 

It  was  said  in  argument  that  the  circumstances  under  which 
the  Northern  Securities  Company  obtained  the  stock  of  the 
constituent  companies  imported  simply  an  investment  in  the 
stock  of  other  corporations, — a  purchase  of  that  stock;  which 
investment  or  purchase,  it  is  contended,  was  not  forbidden 
by  the  charter  of  the  company,  and  could  not  be  made  illegal 
by  any  act  of  Congress.  This  view  is  wholly  fallacious, 
and  does  not  comport  with  the  actual  transaction.  There 
was  no  actual  investment,  in  any  substantial  sense,  by  the 
Northern  Securities  Company  in  the  stock  of  the  two  constit- 
uent companies.  If  it  was,  in  form,  such  a  transaction,  it 
was  not,  in  fact,  one  of  that  kind.  However  that  company 
may  have  acquired  for  itself  any  stock  :n  the  Great  Northern 
and  Northern  Pacific  Railway  Companies,  no  matter  how  it 
obtained  the  means  to  do  so,  all  the  stock  it  held  or  acquired 
in  the  constituent  companies  was  acquired  and  held  to  be  used 
in  suppressing  competition  between  those  companies.  It 
came  into  existence  only  for  that  purpose.  If  anyone  had 
full  knowledge  of  what  was  designed  to  be  accomplished, 
and  as  to  what  was  actually  accomplished,  by  the  combina- 
tion in  question,  it  was  the  defendant  Morgan.  In  his  testi- 
mony he  was  asked,  "Why  put  the  stocks  of  both  these 
[constituent  companies]  into  one  holding  company?"  He 
frankly  answered:  "In  the  first  place,  this  holding  company 
was  simply  a  question  of  custodian,  because  it  had  no  other 
alliances."    That  disclosed  the  actual  nature  of  the  transac- 
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tion,  which  was  only  to  organize  the  Northern  Securities 
Company  as  a  holding  company,  in  whose  bands,  not  as  a 
real  purchaser  or  absolute  owner,  but  simply  as  custodian, 
were  to  be  placed  the  stocks  of  the  constituent  companies, 
— such  custodian  to  represent  the  combination  formed  be- 
tween the  shareholders  of  the  constituent  companies,  the 
direct  and  ^  necessary  effect  of  such  combination  being,  as 
already  indicated,  to  restrain  and  monopolize  interstate  com- 
merce by  suppressing,  or  (to  use  the  words  of  this  court  in 
United  States  v.  Joint  TraflSc  Asso.)  **smothering"  competi- 
tion between  the  lines  of  two  railway  carriers. 

We    will  now  inquire  as  to  the  na^ture  and  extent  of  the 
relief  granted  to  the  government  by  the  decree  below. 

By  the  decree  in  the  circuit  court  it  was  found  and  adjudged 
that  the  defendants  had  entered  into  a  combination  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several 
states,  such  as  the  act  of  Congress  denounced  as  illegal;  and 
that  all  of  the  stocks  of  the  Northern  Pacific  Railway  Com- 
pany and  all  the  stock  of  the  Great  Northern  Railway  Com- 
pany, claimed  to  be  owned  and  held  by  the  Northern  Securities 
Company,  was  acquired,  and  is  by  it  held,  in  virtue  of  such 
combination  or  conspiracy,  in  restraint  of  trade  and  com- 
merce among  the  several  states.  It  was  therefore  decreed  as 
follows:  ''That  the  Northern  Securities  Company,  its  officers, 
agents,  servants,  and  employees,  be  and  they  are  hereby 
enjoined  from  acquiring,  or  attempting  to  acquire,  further 
stock  of  either  of  the  aforesaid  railway  companies;  that  the 
Northern  Securities  Company  be  enjoined  from  voting  the 
aforesaid  stock  which  it  now  holds  or  may  acquire,  and 
from  attempting  to  vote  it,  at  any  meeting  of  the  stockhold- 
ers of  either  of  the  aforesaid  railway  companies,  and 
from  exercising  or  attempting  to  exercise  any  control,  di- 
rection, supervision,  or  influence  whatsoever  over  the  acts 
and  doings  of  said  railway  companies,  or  either  of  them,  by 
virtue  of  its  holding  such  stock  therein;  that  the  Northern 
Pacific  Railway  Company  and  the  Great  Northern  Railway 
Company,  their  officers,  directors,  servants,  and  agents,  be 
and  they  are  hereby  respectively  and  collectively  enjoined 
from  permitting  the  stock  aforesaid  to  be  voted  by  the 
Northern  Securities  Company,  or  in  its  behalf,  by  its  attor- 
neys or  agents,  at  any  corporate  election  for  directors  or 
officers  of  either  of  the  aforesaid  railway  companies;  that 
they,  together  with  their  officers,  directors,  servants,  and 
agents,  be  likewise  enjoined  and  respectively  restrained  from 
paying  any  dividends  to  the  Northern  Securities  Company 
on  account  of  stock  in  either  of  the  aforesaid  railway  com- 
panies, which  it  now  claims  to  own  and  hold;  and  that  the 
aforesaid  railway  companies,  their  officers,  directors,  servants, 
and  ageqts,  be  enjoined  from  permitting  or  suffering  the 
Northern  Securities  Company  or  any  of  its  officers  or  agents, 
as  such  officers  or  agents,  to  exercise  any  control  whatsoever 
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over  the  corporate  acts  of  either  of  the  aforesaid  railway 
companies.  Bat  nothing  herein  contained  shall  be  construed 
as  prohibiting  the  Northern  Securities  Company  from  re* 
turning  and  transferring  to  the  Northern  Pacific  Railway 
Company  and  the  Great  Northern  Railway  Company,  respec- 
tively, any  and  all  shares  of  stock  in  either  of  said  railway 
companies  which  said  The  Northern  Securities  Company 
may  have  heretofore  received  from  such  stockholders  in 
exchange  for  its  own  stock;  and  nothing  herein  contained 
shall  be  construed  as  prohibiting  the  Northern  Securities 
Company  from  making  such  transfer  and  assignments  of  the 
stock  aforesaid  to  such  person  or  persons  as  may  now  be 
the  holders  and  owners  of  its  own  stock  originally  issued  in 
exchange  or  in  payment  for  the  stock  claimed  to  have  been 
acquired  by  it  in  the  aforesaid  railway  companies." 

Subsequently,  and  before  the  appeal  to  this  court  was  per* 
fected,  an  order  was  made  in  the  circuit  court  to  this  effect; 
^'That  upon  the  giving  of  an  approved  bond  to  the  United 
States  by  or  on  behalf  of  the  defendants  in  the  sum  of 
$50,000,  conditioned  to  prosecute  their  appeal  with  effect 
and  to  pay  all  damages  which  may  result  to  the  United 
States  from  this  order,  that  portion  of  the  injunction  con* 
tained  in  the  final  decree  herein  which  forbids  the  Northern 
Pacific  Railway  Company  and  the  Great  Northern  Railway 
Company,  their  officers,  directors,  servants,  and  agents,  from 
paying  dividends  to  the  Northern  Securities  Company  on 
account  of  stock  in  either  of  the  railway  companies  which 
the  Securities  Company  claims  to  own  and  hold,  is  suspended 
during  the  pendency  of  the  appeal  allowed  herein  this  day. 
All  other  portions  of  the  decree  and  of  the  injunction  it 
contains  remain  in  force  and  are  unafiected  by  this  order." 

No  valid  objection  can  be  made  to  the  decree  below,  in 
form  or  in  substance.  If  there  was  a  combination  or  con* 
spiracy  in  violation  of  the  act  of  Congress,  between  the 
stockholders  of  the  Great  Northern  and  the  Northern  Pacific 
Railway  Companies, whereby  the  Northern  Securities  Company 
was  formed  as  a  holding  corporation,  and  whereby  interstate 
commerce  over  the  lines  of  the  constituent  companies 
was  restrained,  it  must  follow  that  the  court,  in  execution 
of  that  act,  and  to  defeat  the  efforts  to  evade  it,  could 
prohibit  the  parties  to  the  combination  from  doing  the 
specific  things  which,  being  done,  would  affect  the  result 
denounced  by  the  act.  To  say  that  the  court  could  not  go 
so  far  is  to  say  that  it  is  powerless  to  enforce  the  act  or 
to  suppress  the  illegal  combination,  and  powerless  to  pre* 
tect  the  rights  of  the  public  as  against  that  combination. 

It  is  here  suggested  that  the  alleged  combination  had  ac* 
complished  its  object  before  the  commencement  of  this  suit, 
in  that  the  Securities  Company  had  then  organized,  and 
had  actually  received  a  majority  of  the  stock  of  the  two  con* 
stituent  companies;  therefore,  it  is  argued,  no  effective  relief 
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can  now  be  granted  by  the  government.  This  same  view 
was  pressed  upon  the  circnit  court  and  was  rejected.  It 
was  completely  answered  by  that  court  when  it  said:  ''Con- 
cerning the  second  contention,  we  observe  that  it  would  be 
a  novel,  not  to  say  absurd,  interpretation  of  the  anti-trust  act 
to  hold  that  after  an  unlawful  combination  is  formed  and 
has  acquired  the  power  which  it  has  no  right  to  acquire,— 
namely,  to  restrain  commerce  by  suppressing  competition, 
— and  is  proceeding  to  use  it  and  execute  the  purpose  for 
which  the  combination  was  formed,  it  must  be  left  in  posses- 
sion of  the  power  that  it  has  acquired,  with  full  freedom  to 
exercise  it.  Obviously,  the  act,  when  fairly  interpreted,  will 
bear  no  such  construction.  Congress  aimed  to  destroy  the 
power  to  place  any  direct  restraint  on  interstate  trade  or 
commerce,  when,  by  any  combination  or  conspiracy,  formed 
by  either  natural  or  artificial  persons,  such  a  power  had  been 
acquired;  and  the  government  may  intervene  and  demand 
relief  as  well  after  the  combination  is  fully  organized  as  while 
it  is  in  process  of  formation.  In  this  instance,  as  we  have 
already  said,  the  Securities  Company  made  itself  a  party  to 
a  combination  in  restraint  of  interstate  commerce  that  ante- 
dated its  organization,  as  soon  as  it  came  into  existence; 
doing  so,  of  course,  under  the  direction  of  the  very  individuals 
who  promoted  it/'  The  circuit  court  has  done  only  what 
the  actual  situation  demanded.  Its  decree  has  done  nothing 
more  than  to  meet  the  requirements  of  the  statute.  It  could 
not  have  done  less  without  declaring  its  impotency  in  dealing 
with  those  who  have  violated  the  law.  The  decree,  if  exe- 
cuted, will  destroy  not  the  property  interests  of  the  original 
stockholders  of  the  constituent  companies,  but  the  power  of 
the  holding  corporation  as  the  instrument  of  an  illegal 
combination  of  which  it  was  the  master  spirit,  to  do  that 
which,  if  done,  would  restrain  interstate  and  international 
commerce.  The  exercise  of  that  power  being  restrained, 
the  object  of  Congress  will  be  accomplished;  left  undis- 
turbed, the  act  in  question  will  be  valueless  for  any  practical 
purpose. 

It  is  said  that  this  statute  contains  criminal  provisions  and 
must  therefore  be  strictly  construed.  The  rule  upon  that 
subject  is  a  very  ancient  and  salutary  one.  It  means  only 
that  we  must  not  bring  cases  within  the  provisions  of  such 
a  statute  that  are  not  clearly  embraced  by  it,  nor  by  narrow, 
technical,  or  forced  construction  of  words,  exclude  cases  from 
it  that  are  obviously  within  its  provisions.  What  must  be 
sought  for  always  is  the  intention  of  the  legislature,  and  the 
duty  of  the  court  is  to  give  effect  to  that  intention  as  disclosed 
by  the  words  used. 

As  early  as  the  case  of  King  v.  Hodnett,  i  T.  R.  96,  loi, 
Mr.  Justice  Bullersaid:  ''It  is  not  true  that  the  courts,  in 
the  exposition  of  penal  statutes,  are  to  narrow  the  con- 
struction."    In  United  States  v.  Wiltberger,  5  Wheat.  76,  95.  5 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       111 

Northern  Secnritiea  Co.  v.  United  States 

L.  Ed.  37,  42,  Chief  Jastice  Marshall,  deliveriDs  the  judgment 
of  this  court  and  referring  to  the  rule  that  penal  statutes  are 
lobe  construed  strictly,  said:  ''It  is  a  modification  of  the 
ancient  maxim,  and  amounts  to  this;  that  though  penal  laws 
are  to  be  construed  strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  legislature. 
The  maxim  is  not  to  be  so  applied  as  to  narrow  the  words  of 
the  statute  to  the  exclusion  of  cases  which  those  words,  in 
their  ordinary  acceptation,  or  in  that  sense  in  which  the 
legislature  has  obviously  used  them,  would  comprehend. 
The  intention  of  the  legislature  is  to  be  collected  from  the 
words  they  employ.  Where  there  is  bo  ambiguity  in  the 
words,  there  is  no  room  for  construction."  In  United  States 
V.  Morris,  14  Pet.  464.  47S»  10  L.  Ed.  S43t  548,  this  court, 
speaking  by  Chief  Justice  Taney,  said:  ''In  expounding  a 
penal  statute  the  court  certainly  will  not  extend  it  beyond 
the  plain  meaning  of  its  words;  for  it  has  been  long  and  well 
settled  that  such  statutes  must  be  construed  strictly.  Yet 
the  evident  intention  of  the  legislature  ought  not  to  be  de- 
feated by  a  forced  and  overstrict  construction.  5  Wheat.  95, 
5  L.  Ed.  42."  So,  in  The  Industi;y,  i  Gall.  114,  117,  Fed. 
Cas.  No.  7,028,  Mr.  Justice  Story  said:  "We  are  undoubt- 
edly bound  to  construe  penal  statutes  strictly,  and  not  to 
extend  them  beyond  their  obvious  meaning  by  strained 
inferences.  On  the  other  hand,  we  are  bound  to  interpret 
them  according  to  the  manifest  import  of  the  words,  and  to 
hold  all  cases  which  are  within  the  words  and  the  mischiefs 
to  be  within  the  remedial  influence  of  the  statute."  In 
another  case  the  same  eminent  jurist  said:  "I  agree  to  that 
rule  in  its  true  and  sober  sense ;  and  that  is,  that  penal  statutes 
are  not  to  be  enlarged  by  implication  or  extended  to  cases 
not  obviously  within  their  words  and  purport.  ...  In 
short,  it  appears  to  me  that  the  proper  course  in  all  these 
cases  is  to  search  out  and  follow  the  true  intent  of  the  leg* 
islature,  and  to  adopt  that  sense  of  the  words  which  harmo- 
nizes best  with  the  context,  and  promotes  in  the  fullest 
manner  the  apparent  policy  and  objects  of  the  legislature.'' 
United  States  v.  Winn,  3  Sumn.  209,  211,  212,  Fed.  Cas.  No. 
16,740.  In  People  v.  Bartow,  6  Cow.  290,  the  highest  court  of 
New  York  said :  "Although  a  penal  statute  is  to  be  construed 
strictly,  the  court  are  not  to  disregard  the  plain  intent  of 
the  legislature.  ...  It  is  well  settled  that  a  statute  which 
is  made  for  the  good  of  the  public  ought  although  it  be  penal, 
to  receive  an  equitable  construction."  So,  in  Com.  v. 
Martin,  17  Mass.  359,  362,  the  highest  court  of  Massachusetts 
said:  "If  a  statute  creating  or  increasing  a  penalty  be  capa- 
ble of  two  constructions,  undoubtedly  that  construction  which 
operates  in  favor  of  life  or  liberty  is  to  be  adopted;  but  it  is 
not  ju.stifiable  in  this  any  more  than  in  any  other  case,  to 
imagine  ambiguities  merely  that  a  lenient  construction  may 
be  adopted.     If  such  were  the  privileges  of  a  court,  it  would 
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be  easy  to  obstruct  the  public  will  in  almost  every  statute 
enacted;  for  it  rarely  happens  that  one  is  so  precise  and 
exact  in  its  terms  as  to  preclude  the  exercise  of  ingenuity 
in  raising  doubts  about  its  construction."  There  are  cases 
almost  without  number  in  this  country  and  in  England  to 
the  same  effect. 

Guided  by  these  long-established  rules  of  construction,  it 
is  manifest  that  if  the  anti-trust  act  is  held  not  to  embrace  a 
case  such  as  is  now  before  us,  the  plain  intention  of  the 
legislative  branch  of  the  government  will  be  defeated.  If 
Congress  has  not,  by  the  words  used  in  the  act,  described 
this  and  like  cases,  it  would,  we  apprehend,  be  impossible  to 
find  words  that  would  describe  them.  This,  it  must  be  remem- 
bered, is  a  suit  in  equity,  instituted  by  authority  of  Congress 
^^to  prevent  and  restrain  violations  of  the  act,''  §  4;  and  the 
court,  in  virtue  of  a  well-settled  rule  governing  proceedings  in 
equity^  may  mould  its  decree  so  as  to  accomplish  practical 
results, — such  results  as  law  and  justice  demand.  The  de-« 
fendants  have  no  just  cause  to  complain  of  the  decree,  in 
matter  of  law,  and  it  should  be  affirmed. 

The  judgment  of  the  court  is  that  the  decree  below  be  and 
hereby  is  affirmed,  witfi  liberty  to  the  Circuit  Court  to 
proceed  in  the  execution  of  its  decree  as  the  circumstances 
may  require. 

Affirmed. 

MR.  JUSTICE  BREWER,  concurring: 

I  cannot  assent  to  all  that  is  said  in  the  opinion  just  an- 
nounced, and  believe  that  the  importance  of  the  case  and  the 
questions  involved  justify  a  brief  statement  of    my  views« 

First,  let  me  say  that  while  I  was  with  the  majority  of  the 
court  in  the  decision  in  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,41  L.  Ed.  1007,  17  Sup.  Ct.  Rep. 
540,  followed  by  the  cases  of  United  States  v.  Joint  Traffic 
Asso,  171  U.  S.  505,  43  L.  Ed.  259,  19  Sup.  Ct.  Rep.  25;  Addy-^ 
ston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  44  L.  Ed. 
136,  20  Sup.  Ct.  Rep.  96,  and  W.  W.  Montague  &  Co.  v. 
Lowry  (decided  at  the  present  term)  193  U.  S.  — ,  ante,  307, 
24  Sup.  Ct.  Rep.  307,  and  while  a  further  examination  (which 
has  been  induced  by  the  able  and  exhaustive  arguments  of 
counsel  in  the  present  case)  has  not  disturbed  the  conviction 
that  those  cases  were  rightly  decided,  I  think  that  in  some 
respects  the  reasons  given  for  the  judgments  cannot  be 
sustained.  Instead  of  holding  that  the  anti-trust  act  included 
all  contracts,  reasonable  or  unreasonable,  in  restraint  of 
interstate  trade,  the  ruling  should  have  been  that  the  contracts 
there  presented  were  unreasonable  restraints  of  interstate 
trade,  and  as  such  within  the  scope  of  the  act.  That  act, 
as  appears  from  its  title,  was  leveled  at  only  ''unlawful 
restraints  and  monopolies."  Congress  did  not  intend  to  reach 
and  destroy  those  minor  contracts  in  partial  restraint  of 
trade  which  the  long  course  of  decisions  at  common  law  had 
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a£Brxned  were  reasonable  and  ought  to  be  upheld.  The  pur- 
pose rather  was  to  place  a  statutory  prohibition,  with  pre- 
scribed penalties  and  remedies,  upon  those  contracts  which 
were  in  direct  restraint  of  trade,  unreasonable,  and  against 
public  policy.  Whenever  a  departure  from  common-law  rules 
and  definitions  is  claimed,  the  purpose  to  make  the  depar- 
ture should  be  clearly  shown.  Such  a  purpose  does  not 
appear,  and  such  a  departure  was  not  intended. 

Further,  the  general  language  of  the  act  is  also  limited  by 
the  power  which  each  individual  has  to  manage  his  own 
property  and  determine  the  place  and  manner  of  its  invest- 
ment. Freedom  of  action  in  these  respects  is  among  the 
inalienable  rights  of  every  citizen.  If,  applying  this  thought 
to  the  present  case,  it  appeared  that  Mr.  Hill  was  the  owner 
of  a  majority  of  the  stock  in  the  Great  Northern  Railway 
Company,  be  could  not,  by  any  act  of  Congress,  be  deprived 
of  the  right  of  investing  his  surplus  means  in  the  purchase 
of  stock  of  the  Northern  Pacific  Railway  Company,  although 
such  purchase  might  tend  to  vest  in  him  through  that  owner- 
ship a  control  over  both  companies.  In  other  words,  the 
right  which  all  other  citizens  had,  of  purchasing  Northern 
Pacific  stock,  could  not  be  denied  to  him  by  Congress  be- 
cause of  his  ownership  of  stock  in  the  Great  Northern  Com- 
pany. Such  was  the  ruling  in  Pearsall  v.  Great  Northern  R. 
Co.  i6i  U.  S.  646,  40  L.  Ed.  838,  16  Sup.  Ct.  Rep.  705,  in 
which  this  court  said  (p.  671,  L.  Ed.  p.  847,  Sup.  Ct.  Rep. 
712),  in  reference  to  the  right  of  the  stockholders  of  the  Great 
Northern  Company  to  purchase  the  stock  of  the  Northern 
Pacific  Railway  Company:  ^'Doubtless  these  stockholders 
could  lawfully  acquire,  by  individual  purchases,  a  majority  or 
even  the  whole  of  the  stock  of  the  reorganized  company,  and 
thus  possibly  obtain  its  ultimate  control;  but  the  companies 
would  still  remain  separate  corporations,  with  no  interests, 
as  such  in  common." 

But  no  such,  investment  by  a  single  individual  of  his  means 
is  here  presented.  There  was  a  combination  by  several 
individuals,  separately  owning  stock  in  two  competing 
railroad  companies,  to  place  the  control  of  both  in  a  single 
corporation.  The  purpose  to  combine,  and  by  combination 
destroy  competition,  existed  before  the  organization  of  the 
the  corporation,  the  Securities  Company.  That  corpora- 
tion, though  nominally  having  a  capital  stock  of  ^00,- 
000,000,  had  no  means  of  its  own;  $30,000  in  cash  was 
pat  into  its  treasury,  but  simply  (or  the  expenses  of 
organization.  The  organizers  might  just  as  well  have  made 
the  nominal  stock  a  thousand  millions  as  four  hundred,  and 
the  corporation  would  have  been  no  richer  or  poorer.  A 
corporation,  while  by  fiction  of  law  recognized  for  some 
purposes  as  a  person,  and,  for  purposes  of  jurisdiction,  as 
a  citizen,  is  not  endowed  with  the  inalienable  rights  of  a 
natural  person.     It  is  an  artificial  person,  created  and  exist- 
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iog  only  for  the  convenient  transaction  of  business.  In 
this  case  it  was  a  mere  instrumentality  by  which  separate 
railroad  properties  were  combined  under  one  control.  That 
combination  is  as  direct  a  restraint  of  trade  by  destroyincr 
competition  as  the  appointment  of  a  committee  to  regulate 
rates.  The  prohibition  of  such  a  combination  is  not  at  all 
inconsistent  with  the  right  of  an  individual  to  purchase  stock. 
The  transfer  of  stock  to  the  Securities  Company  was  a  mere 
incident,  the  manner  in  which  the  combination  to  destroy 
competition,  and  thus  unlawfully  restrain  trade,  was  carried 
out. 

If  the  parties  interested  in  these  two  railroad  companies 
can,  through  the  instrumentality  of  a  holding  corporation, 
place  both  under  one  control,  then  in  like  manner,  as  was 
conceded  on  the  argument  by  one  of  the  counsel  for  the 
appellants,  could  the  control  of  all  the  railroad  companies  in 
the  country  be  placed  in  a  single  corporation.  Nor  need  this 
arrangement  for  control  stop  with  what  has  already  been 
done.  The  holders  of  $201,000,000  of  stock  in  the  Northern 
Securities  Company  might  organize  another  corporation  to 
hold  their  stock  in  that  company,  and  the  new  corporation, 
holding  the  majority  of  the  stock  in  the  Northern  Securities 
Company,  and  acting  in  obedience  to  the  wishes  of  a  majority 
of  its  stockholders,  would  control  the  action  of  the  Securities 
Company  and  through  it  the  action  of  the  two  railroad  com- 
panies; and  this  process  might  be  extended  until  a  single  cor- 
poration whose  stock  was  owned  by  three  or  four  parties  would 
be  in  practical  control  of  both  roads;  or,  having  before  us  the 
possibilities  of  combination,  the  control  of  the  whole  trans- 
portation system  of  the  country.  I  cannot  believe  that  to  be 
a  reasonable  or  lawful  restraint  of  trade. 

Again,  there  is  by  this  suit  no  interference  with  state 
control.  It  is  a  recognition  rather  than  a  disregard  of  its 
action.  This  merging  of  control  and  destruction  of  com- 
petition was  not  authorized,  but  specifically  prohibited  by 
the  state  which  created  one  of  the  railroad  companies,  and 
within  whose  boundaries  the  lines  of  both  were  largely 
located  and  much  of  their  business  transacted.  The  purpose 
and  policy  of  the  state  are  therefore  enforced  by  the  decree. 
So  far  as  the  work  of  the  two  railroad  companies  was  inter- 
state commerce,  it  was  subject  to  the  control  of  Congress, 
and  its  purpose  and  policy  were  expressed  in  the  act  under 
which  this  suit  was  brought. 

It  must  also  be  remembered  that  under  present  conditions 
a  single  railroad  is,  if  not  a  legal,  largely  a  practical,  mo- 
nopoly ;  and  the  arrangement  by  which  the  control  of  these 
two  competing  roads  was  merged  in  a  single  corporation 
broadens  and  extends  such  monopoly.  I  cannot  look  upon 
it  as  other  than  an  unreasonable  combination  in  restraint 
of  interstate  commerce, — one  in  conflict  with  the  state  law« 
and  within  the  letter  and  spirit  of  the  statute  and  the  power 
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of  Congress.  Therefore  I  concur  in  the  judgment  of  affirmance. 
I  have  felt  constrained  to  make  these  observations  for  fear 
that  the  broad  and  sweeping  language  of  the  opinion  of  the 
court  might  tend  to  unsettle  legitimate  business  enterprises, 
stifle  or  retard  wholesome  business  activities,  encourage 
improper  disregard  of  reasonable  contracts,  and  invite  un- 
necessary litigation. 

MR.  JUSTICE  HOLMES,  with  whom  concurred  the  Chief 
Justice,  Mr.  Justice  White,  and  Mr.  Justice  Peckham^dissented, 

Bork  ei  ux.  v.  United  New  Jersey  R.   &  Canal  Co.  ei  at. 
Rathacker  v.  Same.     Wilson  v.  Same. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  Feb.  ^p,  7^^.) 

[57  Atl.  Rep.  412.] 
Highways— Wrongful  Appropriation— Ejectment— Right  of  Owner  of 
Easement. 
The  owner  of  the  fee  of  land,  subject  to  an  easement  of  a  pnblic  high- 
^vray,  may  maintain  ejectment  ag^ainst  an  intruder  who  wrongfully  ap- 
propriates the  same  to  a  purpose  wholly  foreign  to  the  easement,  but 
his  recovery  of  possession  will  be  subject  to  the  easement  in  question* 

Same  —  Same  —  Steam    Railroads  —Ejectment— Rights    of    Abutting 
Owner.* 

The  laying  of  a  steam  railway  longitudinally  in  a  street,  unless  bj 
a.uthority  of  a  legislative  grant,  express  or  implied,  will  be  regarded  aa 
«ach  an  exclusive  and  wrongful  appropriation  of  that  part  of  the  street 
to  a  purpose  foreign  to  the  easement  as  to  sustain  such  action  of  eject- 
ment by  the  abutting  owner  against  the  company. 

(Syllabus  by  the  Court.) 

*Aa  to  the  rights  of  abutting  owners  as  affected  by  the  construction 
a.nd  operation  of  ordinary  railroads  in  streets,  see  note,  1  Am.  &  Eng* 
R.  Cas.,N.  S.,  49  (right  to  maintain  action  for  ejectment)  ;  note,  1  Am* 
A  Bng.  R.  Cas.,  N.  S.,  46  (additional  servitude) ;  notes,  4  Am.  &  £^ng. 
R.  Cas.,  N.  S.,  271, 10  Am.  &  B^ng.  R.  Cas.,  N.  S.,  126, 221, 1  Am.  &  Eng. 
R.  CasM  N.  S.,  50  (right  to  enjoin) ;  note, 21  Am.  &  Eng.  R.  Cas.,  N.  8., 
770  (right  to  enjoin  construction);  note,  13  Am.  &  Eng.  K.  Cas.,  N.  S., 
444  (rights  of  abutting  owners) ;  note,  9  Am.  &  Eng.  K.  Cas.,  N.  S.,  451 
(wrongful  occupation  a  continuing  trespass) ;  Pennsylvania  Co.  v.  City 
of  Chicago  (III.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  618  (enjoining  use  of 
street) ;  Illinois  Cent.  R.  0>.  v,  Thomas  (Miss.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  846  (enjoining  use  of  street  for  car  tracks) ;  Louisville,  etc.,  R. 
Co.  V,  Hooe  (Ky.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  264  (interference  with 
abutting  property) ;  State  v.  Mayor,  etc.,  of  Jersey  City  (N.  J.),  1  Am. 
<&  Eng.  R.  Cas.,  N.  S.,  169  (right  to  test  legality  of  municipal  consent 
to  construction) ;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Davidson  (Kan.),  1  Am. 
A  Eng.  R.  Cas.,  N.  S.,  61  (rights  of  abutting  owners)  ;  Mobile  &  M.  R. 
Co.  V.  Alabama  M.  Ry.  Qo,  (Ala.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  128 
<right  to  enjoin  construction) ;  Bond  v.  Pennsylvania  Co.  (111.),  10  Am. 
-A  Eng.  R.  Cas.,  N.  S.,  118  (right  to  enjoin  operation) ;  Burrus  v.  City 
of  Columbus  (Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  869  (authorized  con- 
etruction  and  operation  of  side  track  could  not  be  enjoined) ;  Gustaf- 
son  v.  Hamm  (Minn.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  45;  Willamette 
Iron  Works  v,  Oregon  Railway  &  Navigation  Co.  (Ore.),  1  Am. 
A  Eng.  R-  Cas.,  N.  S.,  36  (additional  servitude);  Atchison,  T.  &  S.  F. 
R.  Co.  V,  Arnold  (Kan.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  61 ;  Chesapeake 
A  O.  Ry.  Co.  V.  Kobs  (Ky.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  61 ;  Evans 
V,  Chicago,  St.  P.  M.  &  O.  R.  Co.  (Wis.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
61  (additional  servitude,  temporary  obstruction) ;  Hoffman  v.  Flint  & 
P.  M.  R.  Co.  (Mich.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  447  (right  of  ad- 
jacent owner  where  wrongful  use  of  street). 
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Error  to  Supreme  Court. 

Actions  by  Albert  Bork  and  wife  against  the  United  Nevir 
Jersey  Railroad  &  Canal  Company  and  others  and  by  George 
Ratbacker  and  Philip  Wilson  against  the  same  defendants. 
Judgments  for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

J.    H.  Gaskill,  for  plaintiffs  in  error. 
F.  D.  Weaver,  for  defendants  in  error. 

HENDRICKSON,  J.  This  writ  brings  up  for  review  a 
judgment  of  the  Supreme  Court  entered  upon  a  postea  from 
the  Camden  circuit.  The  action  is  ejectment,  and  was 
brought  by  the  plaintiffs,  abutting  owners  on  that  part  of 
Front  street,  in  the  city  of  Camden,  between  Clinton  street 
and  Kaighns  avenue,  in  order  to  secure  the  removal  of  the 
track  and  roadbed  of  the  defendants,  laid  down  by  them  in 
front  of  plaintiffs'  premise^for  steam  railway  purposes.  The 
use  of  the  track  was  limited  to  the  operation  of  freight  cars 
thereon.  A  verdict  for  the  plaintiffs  of  six  cents  damages 
was  directed  by  the  learned  trial  judge.  A  request  of  the 
defendants  for  an  instruction  to  the  jury  that  no  recovery 
could  be  had  for  the  premises  described  in  the  decoration  was 
refused.  To  these  rulings  exceptions  were  taken  by  the 
defendants  and  sealed,  and  error  has  been  duly  assigned 
thereon. 

The  premises  embraced  in  the  suit  was  the  strip  of  land 
between  the  center  line  of  the  street  and  the  plaintiff's  prop- 
erty line,  containing  the  track  and  roadbed  of  the  defend- 
ants, having  a  length  of  about  37  feet  and  a  width  of  2i  feet 
from  the  center  line,  subject  to  the  public  easement  to  and 
over  said  land. 

The  first  ground  urged  in  support  of  these  assignments  of 
error  is  that  ejectment  will  not  lie  to  recover  possession  of 
a  portion  of  a  public  street;  actual  possession  being  incon- 
sistent with  the  public  easement,  and  constituting  a  nuisance, 
which  would  render  the  plaintiffs  liable  to  indictment.  The 
defendants  cite  as  authority  for  this  doctrine  Cincinnati  v. 
White,  6  Pet.  431,  8  L.  Ed.  452;  Stiles  v.  Curtis,  4  Day.  328. 
But  the  authority  of  the  former  case  would  be  more  persuasive 
if  the  point  here  referred  to  and  there  discussed  had  been 
necessary  to  the  decision.  For  it  will  be  remembered  that 
the  case  was  determined  against  the  plaintiff  in  his  suit  to 
recover  a  plot  of  ground  contained  in  what  was  known  as 
a  ''city  common,"  on  the  ground  that  it  had  been  dedicated 
to  public  use  by  a  previous  grantor  in  the  plaintiff's  chain 
of  title.  But  the  law  upon  the  subject  now  under  discussion 
has  so  long  been  settled  in  this  state  against  the  contention 
of  the  defendants  that  it  would  seem  to  be  now  too  late  to 
question  it.  In  1858  a  suit  of  ejectment  was  brought  by  the 
owner  of  the  fee  in  a  turnpike  road,  which  carried  with  it  the 
public  easement  of  the  highway,  against  a  defendant  who  was 
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the  tenant  of  a  tollhouse  built  upon  part  of  the    highway. 
Other  questions  were  involved,  but  Chief  Justice  Green,  in 
delivering  the  opinion  of  the  Supreme  Court,   said:    '4t  is 
admitted  that  ejectment  will  lie  by  the  owner  of  the  soil  for 
a  part  of  the  highway  illegally  appropriated  by  a  third  party 
to  his  own  use.     So  the  law  is  settled.''    The  case  went  to 
this  court  afterwards,  and  there  was  a  reversal,  but  no  opinion 
was  filed.     No  question  was  raised,  however,  as   to  the  pro- 
priety of  the  form  of  action,  and  the  ejectment  suit  prevailed. 
See  State  v.  Laverack.  34  N.  J.  Law,  201 ;  Burnet  v.  Crane, 
56  N.  J.  Law,  285,  28  Atl.  591 ;  44  Am.  St.  Rep.  39s.     In  the 
latter  case  this  court  held  that  ejectment  was  an  appropriate 
remedy  for  the  owner  of  the  fee  against  one  who,  having  a 
right  of  way  over  the  locus  in  quo,  extended  his  fence  and 
took  exclusive  possession  thereof.     In  French  v.  Robb,  67 
N.  J.  Law,  260,  SI  Atl.  509,  57  L.  R.  A.  956,  91  Am.  St.  Rep. 
433»   the  abutting  owner  brought  ejectment,  to  remove  an 
electric  light  pole  in  the  public  street,  used  for  private  light- 
ing.    This  court  held  in  that  case  that  the  owner  of  the  soil 
in    a  street  may  maintain  ejectment    against  any  person 
wrongfully  taking  or  claiming  exclusive  possession  of  the 
same.    This  doctrine  is  supported  by  the  great  weight  of 
authority  elsewhere.     It  was  fully  sustained  in  the  early  Eng- 
lish case  of  Goodtitle  v.  Alker,  i   Burrow,  143.     One  of  the 
questions  was  whether  an  ejectment  will  lie  by  the  owner  of 
the  soil  for  land  which  is  subject  to  passage  over  it  as  a 
King's  highway,  and  the  opinion  recited  that  i  Ro.  Abr.  392, 
letter  ^'b,'' pi.  i,  2,  is  express  ^' that  the  King  has  nothing 
but  the  passage  for  himself  and  his  people,  but  the  freehold 
and  all  the  profits  belong  to  the  owner  of  the  soil.     ^    *    ^  " 
Lord   Mansfield,   speaking  for  the  court,  said,  among  other 
things:    ''There  is  no  reason  why  the  owner  should  not  have 
a  right  to  all  remedies  for  the  freehold,  subject  still,  indeed, 
to  the  servitude  or  easement."    The  legal  writers  and  the 
judicial  decisions  are  found  to  be  generally  in   accord  with 
the  doctrine  here  stated.     In  Newell  on  Ejectment  (1892)  p. 
31,  the  rule  is  stated  thus:    ''It  is  a  well-settled  rule  of  law 
that  the  owner  of  land  subject  to  an  easement,  servitude,  or 
public  use  may  recover  the  possession  of  land  in  an  action  of 
ejectment  against  a  person  wrongfully    appropriating  the 
same  to  a  purpose  wholly  foreign  to  the  easement  or  servi- 
tude.    The  rule  applies  to  the  public  highways  and  the  like, 
but  in  the  action  the  land  is  recovered  subject  to  the  easement 
or  servitude.*'    The  rule  is  similarly  stated  in    10  Am.  & 
Eng.  Enc.  of  Law  (2d.  Ed.)  473,  and  the  cases  in  support  of 
the  doctrine  are  fully  collated  there  and  in  17  Cent.  Dig.  1978. 
It  is  further  contended  by  the  plaintiffs  in  error  that,  grant- 
ing the  doctrine  to  be  as  stated,  the  occupancy  of  the  street 
in  this  case  was  not  exclusive  or  inconsistent  with  the  public 
use,  according  to  the  meaning  of  the  rule;  that  in  fact  the 
space  between  the  rails  was  planked  so  as  to  admit  the  use 
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of  the  highway  by  the  public,  except  as  to  the  small 
strip  in  the  center  of  the  street  when  the  cars  were 
actually  running.  But  the  answer  to  this  is  that  such  a 
use  is  an  additional  burden  to  the  highway,  and,  unless 
supported  by  legislative  authority,  it  does  wrongfully  ap- 
propriate a  portion  of  the  highway  to  a  purpose  foreign 
to  the  easement.  In  Burlington  v.  Pennsylvania  R.  Co., 
56  N.  J.  Eq.  259,  38  Atl.  849,  aflSrmed  in  58  N.  J.  Eq.  547, 
43  Atl.  700,  it  was  declared  that  a  steam  railroad  laid  longitu- 
dinally in  a  street  is  regarded  as  practically  an  exclusive 
appropriation  of  that  part  of  the  street  which  it  occupies  to 
a  use  inconsistent  with  the  legitimate  use  of  the  street  by 
the  public.  And  in  Louisville  &  St.  L.  &  T.  Ry.  Co.  v.  Lieb- 
fried,  92  Ky.  407,  17  S.  W.  870,  it  was  held  that,  in  a  suit  by 
the  abutting  owner,  ejectment  would  lie  against  a  railroad 
company  appropriating  the  same  to  its  permanent  use  with- 
out legislative  grant,  express  or  implied. 

It  is  not  contended  that  there  was  any  error  in  the  refusal 
to  admit  in  evidence  the  city  ordinance  empowering  the  de- 
fendants to  construct  and  operate  the  branch  railroad  in  ques- 
tion. Such  an  ordinance  would  not  be  admissible  in  the 
absence  of  any  legislative  grant,  or  support  the  ordinance. 

Under  the  evidence  the  plaintiff  was  entitled  to  a  direction 
of  the  verdict  in  his  favor,  and  hence  there  was  no  error  in 
the  rulings  of  the  trial  judge. 

The  same  result  is  reached  in  No.  20,  George  Rathacker  v. 
Same  Defendants,  and  in  No.  21,  Philip  Wilson  v.  Same; 
the  three  cases,  involving  the  same  questions,  having  been 
argued  together. 

The  judgment  in  each  of  these  cases  is  affirmed,  with 
costs. 

Illinois  Cent.   R.  Co.  v.  Swalm. 

(Supreme  Court  of  Mississippi ^  Feb,  S,  1904,) 

[36  So.  Rep.  147.] 

Crossingcs— Bridge«~Duty  of  Railroad— Highway  Subsequently  Laid 
Qut.» 
A  railway  company  may  be  required  to  place  a  bridge  over  its  road, 
or  to  g^rade  approaches  thereto  for  a  hig'hway  crossiag  it,  though  the 
railroad  was  in  operation  for  many  years  before  the  highway  was  laid 
ont. 

Same — Same — Same — Board    of   Supervisors — Appeal —  Judgment — 
Collateral    Attack. 
Where  no  appeal  was  taken  from  the  judgment  of  a  county  board  of 

•See  Baltimore  &  O.  S.  W.  R.  Co.  v.  State  (Ind.),  6  R.  R.  R.  611.  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  611  (application  of  Indiana  statute);  note, 
11  Am.  &  Eng.  R.  Cas.,  N.  S.,  284  (authority  to  impose  on  railroads  the 
duty  to  make  bridges  and  crossings  over  new  streets  and  highways); 
Commonwealth  v,  lA>uisville&  N.  R.  Co.  (Ky.),  18  Am.  &,  Eng.  R.  Cas., 
N.  S.,  663  (duty  to  construct  and  maintain  highway  crossing  where 
highway  is  laid  out  over  railroad)  ;  City  of  Charlottesville  v.  Southern 
Ry.  Co.  (Va.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  600  (restoration  of  high- 
way a  continuing  duty). 
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snpenriaors  ordering  the  laying  out  of  a  highway,  the  judgment  can- 
not, because  of  mere  irregularities,  be  attacked  in  an  action  to  compel 
a  railway  company  to  grade  approaches  to  its  track,  or  build  a  bridge 
OTer  it,  for  the  highway  crossing. 

Highways— Board  of  Supervisors-- Judgment— Validity. 

A  judgment  of  a  county  board  of  supervisors  for  the  laying  out  of  a 
public  road  is  not  rendered  void  by  a  proviso  therein  that  the  petition - 
era  pay  all  expenses  of  laying  out  the  road  and  maintaining  it  for 
three  years. 

Same — Same. 

Under  Act  March  23, 1896  (Acts  1896,  p.  152),  amending  Code  1892,  g 
3892,  a  committee  for  laying  out  a  proposed  public  road  properly  con- 
•ista  of  two  disinterested  freeholders  of  the  district  of  the  road. 

Same — Same — J  udgment — Validity, 

It  does  not  invalidate  a  judgment  of  a  board  of  supervisors  as  to  lay- 
ing out  a  road|that  three  commissioners  were  appointed  to  lay  it  out 
instead  of  two,  as  required  by  Act  March  23, 1896  (Acts  1896,  p.  152) , 
amending  Code  1892,  g  3892. 

Appeal  from  Circuit  Court,  Lincoln  County;  Robt.  Powell, 
Jadge. 

Petition  by  F.  S.  Swalm  for  writ  of  mandamus  against  the 
Illinois  Central  Railroad  Company.  From  a  judgment  in 
favor  of  plaintifi  and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

F.  S.  Swalm  and  others  filed  their  petition  with  the  board 
of  supervisors  of  Lincoln  county,  asking  for  the  establishment 
and  opening  up  of  a  new  public  road  just  south  of  the  cor- 
porate limits  of  Brookhaven,  in  Lincoln  county.  The  •  pro- 
posed new  road  ran  east  and  west,  and  was  about  a  quarter 
of  a  mile  long,  intersecting  two  public  roads  running  north  and 
south.  The  new  road  crossed  the  tracks  of  the  Illinois  Cen- 
tral Railroad  where  there  was  a  cut  about  15  feet  deep  and 
about  so  feet  wide,  in  which  the  double  tracks  of  the  Illinois 
Central  Railroad  were  placed.  At  the  April,  isx>2,  term  of 
the  board  of  supervisors  of  Lincoln  county,  an  order  was 
entered  establishing  and  laying  out  the  new  road,  and  ap- 
pointing three  commissioners  for  that  purpose.  This  order 
provided  that  the  petitioners  will  pay  all  the  expenses  or 
damages  that  may  be  incurred  in  laying  out,  working,  and 
maintaining  the  said  road  for  three  years.  The  order  further 
recited:  ^'It  further  appearing  that  all  the  owners,  except 
the  I.  C.  R.  R.  Co.,  of  the  land,  through  which  the  road  is 
proposed  to  be  run,  have  signed  the  petition,  and  that  five 
days'  notice  of  the  presentation  of  the  petition  has  been  given 
to  the  I.  C.  R.  R.  Co.  as  required  by  law,  it  is  or- 
dered," etc.  There  was  no  appeal  from  this  order  by  the 
Illinois  Central  Railroad  Company.  F.  S.  Swalm  filed  his 
petition  in  the  circuit  court  of  Lincoln  county  at  the  Novem- 
ber term,  1902,  against  the  Illinois  Central  Railroad  Com- 
pany, praying  a  writ  of  mandamus  to  compel  the  Illinois 
Central  Railroad  Company  to  build  a  bridge  over  its  track, 
or  to  construct  proper  and  easy  grades.  Defendant  pleaded 
the  general  issue,  and   gave  notice    under  it  that    it  would 
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prove,  among  other  things,  that  the  railroad  of  defendant 
company  was  built  and  was  in  operation  30  or  40  years  be- 
fore the  road  was  laid  oat  across  its  tracks,  and  the  statute 
requiring  railroad  companies  to  construct  grades  or  bridges 
on  public  highways  across  their  roads  does  not  apply  in  such 
cases;  that  the  public  interest  and  convenience  does  not 
require  said  road  to  be  laid  out  and    established;  that  said 
highway  appears  to  have  been  laid  out  by  a  committee  of 
three  persons;  while  the  statute  requires  the  committee  to 
consist  of  only  two  persons;  and  that  the  committee  laid  oat 
and  opened  up  the  road  for  a  width  of  $0  feet,  while  they 
were  only  authorized  to  lay   out  and  open   it  to  the  width  of 
30  feet.     There  was  a  trial  at  the  May  term,  and  there  was  a 
peremptory  instruction  by  the  court  to  find  for  the  plaintiff. 
Defendant  offered  to  prove  by  several  witnesses  that  the  road 
and  bridge  were  not  necessary  for  public  travel  and  conven- 
ience.    Plaintiff's  objection  to  this  evidence  was  sustained, 
on  the  ground  that  the  board  of  supervisors  had  full  authority 
to  decide  this  matter,  and,  having  decided  it,  and  no  appeal 
having   been  taken    from  their  decision,   the  matter  is  res 
adjudicata.     It  is  insisted  by  the  defendant  that  the  order  of 
the  board  of  supervisors  is  void  on  its  facfe,   for  the  reasons 
set  out  and  discussed  in  the  opinion  of  the  court.     Defend- 
ant's motion  for  a  new  trial  was  overruled,  and  it  appeals. 

Mayes  &  Longstreet,  for  appellant. 
Jones  &  McCollough,  for  appellee. 

WHITFIELD,  C.  J.  There  is  no  merit  in  any  of  the  con« 
tentions  of  the  appellant.  The  objection  that  the  railroad 
was  constructed  and  put  into  operation  long  before  the  high- 
way was  laid  out  and  opened  is  settled  by  the  case  of  I.  C.  R. 
R.  Co.  V.  Copiah  County,  81  Miss.  685,  33  South.  502.  No 
objection  can  be  made  to  the  action  of  the  board  of  super- 
visors in  establishing  this  road,  upon  the  ground  of  mere 
irregularities.  That  would  be  to  permit  a  collateral  attack 
upon  the  judgment.  No  appeal  had  been  taken.  The  only 
grounds  upon  which  it  is  seriously  urged  that  the  judgment 
of  the  board  of  supervisors  was  absolutely  void  are:  First, 
that  the  order  establishing  the  road  contained  the  proviso 
''that  the  petitioners  will  pay  all  expenses  or  damages  that 
may  be  incurred  in  laying  out,  working,  and  maintenance  of 
said  road  for  three  years";  second,  that  the  three  commis- 
sioners appointed  to  examine  the  report  upon  the  road  were 
all  of  the  district  in  which  the  road  was  to  be  constructed.  The 
case  of  State  of  N.  J.,  etc.,  v.  The  Mayor,  et  al.,  of  Orange, 
14  L.  R.  A.  62,  together  with  the  authorities  cited  in  the  note, 
is  conclusive  that  the  addition  of  this  proviso  to  the  order 
does  not  affect  its  validity;  such  addition  was  not  against 
public  policy.  Neither  could  it  otherwise,  if  surplusage, 
affect  the  validity  of  the  order,  perfectly  proper  in  all  other 
respects.     This  proviso  held  out  no  offer  of  personal  advan- 
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tage  to  the  board  of  supervisors.  The  court  well  says  in  that 
case:  ^  ''It  is  almost  always  necessary,  in  deciding  upon  the 
propriety  of  a  public  improvement,  to  consider,  on  the  one 
hand,  the  advantages  which  are  likely  to  accrue  to  the  public 
from  it,  and,  on  the  other  hand,  the  expense  and  burden 
which  will  be  imposed  by  reason  of  it.  These  considerations 
lie  at  the  root  of  the  question  whether  it  shall  be  done.  Where 
the  amount  of  expenses  is  so  great  that  the  undertaking  is 
dropped,  a  public  gain  is  lost  by  reason  of  this  unfortunate 
obstacle.  If  the  expense  can  in  any  way  be  reduced  so  that 
the  balance,  after  weighing  these  counter  considerations,  is 
ia  favor  of  the  benefit  over  the  burden,  then  the  public  reap 
the  advantage.  It  seems  to  follow  that  an  ofier  to  diminish 
the  expense  which  should  fall  upon  the  public  is  a  gain,  and 
not  a  loss,  to  the  public." 

As  to  the  second  objection  very  earnestly  pressed,  it  is 
completely  answered  by  the  act  of  March  23,  1896,  amending 
section  3292  of  the  Code  of  1892,  which  act  entirely  escaped 
the  attention  of  the  learned  counsel  for  appellant.  This  act 
ought  to  have  been  interleaved  in  the  published  Acts  of  1895, 
between  pages  152  and  153.  It  was  omitted  through  negli- 
gence. That  amendment  expressly  provides  that  the  com- 
mittee shall  consist  "of  two  disinterested  freeholders  of  the 
district  of  the  road.''  The  fact  that  three  disinterested  free- 
holders of  the  district  of  the  road  acted  as  the  committee,  of 
course,  makes  no  difference.  The  proper  number  required 
by  the  amendment  acted,  and  that  was  sufficient. 

Affirmed. 


Paige  v.    Schenectady  Ry.    Co.    Lansing   v.    Same.    Van 
Epps   v.   Same.    Beattib  *  v.    Same.    Thompson    v. 
Same.   Whitmyre  v.  Same. 

{Court  of  Appeals  of  New  York^  March  75,  1904.) 

r70  N.  %.    Rep.  213.] 

Highways — Ownership  of  Fee. 

Where  the  court,  on  the  evidence,  finds  that  a  street  was  not  a  public 
highway,  prior  to  1664,  at  the  time  of  the  capitulation  by  the  Dutch  to 
the  Eng^lish,  it  is  a  finding*  that  the  Dutch  law,  which  placed  the  title 
of  the  street  in  the  public  and  not  in  the  abutting  owner,  does  not  apply 
to  such  street. 

Same — Same — Deed—Presu  mptions. 

Where  a  city  conveyed  land,  describing  it  as  abutting  on  a  public 
•treet,  the  deed  is  presumed  to  carry  title  to  the  center  of  the  street, 
subject  to  the  right  of  way  over  it,  where  there  was  no  reservation  of 
title  to  the  center  of  the  street. 

Same — Same — Street  Railways — Abutters'  Consent  to  Construction— 
Withdrawal— Effect    of  Abandonment  by  Receiver — Right   to   En- 
join Subsequent  Operation  of  Road. 
Where  owners  of  the  fee  of  the  street  on  which  their  lots  abut,  have 
consented  to  the  construction  and  operation  of  a  street  railway  over  the 
highway,  they  cannot  withdraw  such  consent  where  there  is  no  contract 
with  the  company  giving  them  such  right,  without  the  consent  of  the 
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state  and  the  g^eneral  public  and  the  stockholders  of  the  company;  and 
an  act  by  the  receiver  of  the  company,  appointed  in  foreclosure,  under 
an  order  limiting*  his  authority  to  the  manafl^ement  and  protection  of 
the  property,  in  abandoning  the  use  of  such  highway,  does  not  destroy 
the  rights  acquired  by  the  company  under  such  consents,  so  as  to  enti- 
tle the  consenting  owners  to  an  injunction  restraining  the  subsequent 
operation  of  the  road  on  the  ground  that  the  rights  acquired  by  the 
street  railway  have  been  abandoned  by  the  receiver. 

Same—Same— Same — Same — Abandonment  by  Receiver — Attempt  of 
Successor  to  Obtain  Consent. 
Where  a  street  railway  company  had  obtained  the  consent  of  abutting 
owners  to  construction  of  its  road  in  a  highway,  and  thereafter  a 
receiver  appointed  in  foreclosure  to  manage  the  road  abandoned  that 
portion  of  the  highway  to  which  the  consents  attached,  the  fact  that 
the  company  succeeding  to  its  rights  by  purchase  attempted  to  obtain 
the  consent  of  the  abutting  owners  to  the  reconstruction  of  that  part 
of  the  railway  abandoned  by  the  receiver  in  no  way  impaired  its  rights 
under  the  original  consent,  and  a  proceeding  to  obtain  the  approval  of 
its  ro&d,  though  unnecessary,  was  not  destructive  of  such  rights. 

Same— Same. 

Where  abutting  owners  consented  to  the  building  of  a  street  railway 
on  a  highway,  and  thereafter  a  strip  of  land  outside  of  the  origin sU 
street  was  acquired  by  the  city  under  condemnation  proceedings,  an 
abutting  owner  who  owned  the  fee  to  the  center  still  held  the  fee  to  the 
land  lying  between  the  center  of  the  street  and  the  former  boundary, 
and,  where  he  did  not  consent  to  the  construction  of  the  railway  over 
the  premises,  he  is  entitled  to  restrain  the  use  by  the  railway  of  such 
strip. 

Appeal  from  Supreme  Court,  Appellate  Division,  Third 
Department. 

Action  by  Janet  Francbot  Paige,  Caroline  Paige  Lansing^ 
Belle  Van  Epps,  Isabella  Beattie,  Louise  A.  Thompson,  and 
Charles  L.  Wbitmyre  against  the  Schenectady  Railway  Com-- 
pany.  From  judgments  of  the  Appellate  Division  (82  N.  Y. 
Supp.  192)  affirming  judgments  enjoining  defendant  from 
operating  its  railway  on  apypart  of  Washington  avenue  in 
front  of  the  premises  of  each  of  such  plaintiffs,  defendant 
appeals.  Reversed  in  actions  of  Paige,Thompson,  and  Wbit- 
myre, and  affirmed  as  to  the  others. 

The  trial  judge  made  a  short  decision  in  each  action,  and 
also  made  findings  of  fact,  and  directed  the  same  to  be 
attached  to  the  decision  therein.  The  Schenectady  Street 
Railway  Company,  the  predecessor  of  the  defendant,  obtained 
the  consent  of  the  local  authorities  of  the  city  of  Schenectady 
and  the  consent  of  the  necessary  number  of  abutting  owners 
to  the  construction  of  a  street  railway  in  Washington  avenue, 
in  that  city.  The  plaintiffs  Paige,  Whitmyre,  and  the  pred- 
ecessor in  title  of  the  plaintifi  Thompson  were  among 
the  property  owners  who  consented  to  its  construction.  In 
September,  1891,  after  the  railway  on  Washington  avenue 
had  been  completed  and  was  in  operation,  the  company  exe- 
cuted a  mortgage  upon  its  property  and  franchises,  including 
the  Washington  avenue  portion  of  its  road,  to  the  Central 
Trust  Company  of  the  city  of  New  York.  In  August,  1893, 
Corra  N.  Williams,  a  stockholder  and  bondholder  of  the  street 
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railway  company,  brought  an  action  in  the  United  States 
Circnit  Conrt  on  behalf  of  himself  and  all  other  creditors  of 
said  company,  alleging  its  insolvency,  and  asked,  among  other 
things,  that  a  receiver  of  the  property  of  the  railway  com- 
pany be  appointed.  Sabseqaently  John  Mnir  was,  in  that 
action,  appointed  receiver  of  all  the  property  of  the  company, 
and  duly  qualified  as  such.  In  the  following  Deceniber, 
while  the  property  was  in  the  possession  of  such  receiver, 
the  Central  Trust  Company  brought  an  action  in  the  same 
court  to  foreclose  the  mortgage  upon  the  property  and  fran- 
chises of  said  railway  company.  In  that  action  George  W. 
Jones  was  appointed  receiver  of  its  property  on  June  I9« 
1894,  hy  an  order  which  also  provided  that  Muir,  the  receiver 
in  the  Williams  suit,  should  turn  over  the  property  to  Jones, 
and  it  directed  him  "to  manage  and  operate  the  said  railway 
and  property,  and  to  exercise  the  franchises  of  the  said  com- 
pany, and  to  discharge  the  public  duties,  and  to  preserve  and 
protect  the  said  property  in  proper  condition  and  repair  so 
that  it  may  be  safely  and  advantageously  used,  and  to  protect 
the  title  and  possession,  and  to  secure  and  protect  the  busi- 
ness of  the  same."  On  or  about  October  2,  i894>  D*  Cady 
Smith  and  19  others,  owners  of  property  on.  Washington 
avenue,  presented  a  petition  to  the  common  council  of  the 
city  of  Schenectady,  asking  the  consent  of  that  body  to  the 
abandonment  of  the  street  railway  on  a  portion  of  Washington 
avenue.  A  similar  petition  was  presented  on  behalf  of  Jones, 
as  receiver  of  the  railway  company  in  the  foreclosure  suit. 
The  common  council  thereupon  adopted  a  resolution  author- 
izing Jones,  as  such  receiver,  to  dispense  permanently  with 
the  operation  of  its  road  between  Church  street  and  the 
Mohawk  Bridge.  After  the  adoption  of  such  resolution, 
and  with  the  consent  of  20  abutting  owners,  Joties  took  up  the 
rails  on  a  portion  of  Washington  avenue,  and  restored  the 
pavement.  There  seems  to  be  no  evidence  in  the  case  that 
he  obtained  authority  to  abandon  the  road  from  the  court 
which  appointed  him,  from  the  railroad  commissioners,  or 
from  the  state.  Nor  does  the  proof  disclose  that  he  obtained 
the  consent  of  the  Schenectady  Street  Railway  Company,  or 
its  stockholders,  or  bondholders,  or  of  the  trustee  under  the 
mortgage.  On  September  i,  1894,  a  decree  of  foreclosure 
and  sale  was  entered,  and  pursuant  to  that  decree  the  property 
mentioned  therein,  which  included  the  Washington  avenue 
railway  and  franchise,  was  sold  to  one  Kobbe  and  two  others. 
This  sale  was  confirmed  by  a  decree  of  the  court  February 
8,  1895,  s^nd  a  deed  thereof  was  executed  and  delivered  to 
them  by  the  special  master  appointed  to  make  such  sale  on 
or  about  February  9,  1895.  Kobbe  and  the  other  purchasers 
also  received  deeds  of  such  property,  rights,  and  franchises 
from  the  Schenectady  Street  Railway  Company  and  from 
George  W.  Jones.  On  February  14,  189s,  Kobbe  and  the 
other  purchasers  conveyed  the  mortgaged  property  to  the 
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present  defendant,  which  was  incorporated  on  that  day.  The 
complaint  in  the  foreclosure  action,  the  decree  of  foreclosure 
and  sale,  and  each  of  the  foregoing  deeds  specifically  described 
the  franchise  to  maintain  a  railroad  on  Washington  avenue. 
In  1901  the  present  defendant,  claiming  that  the  alleged 
abandonment  of  the  railway  by  the  receiver  was  inefiective, 
and  also  claiming  a  right  under  original  proceedings  instituted 
by  it,  independent  of  any  right  acquired  from  the  Schenectady 
Street  Railway  Company,  attempted  to  relay  the  tracks  00 
Washington  avenue,  whereupon  the  present  actions  were 
brought.  In  each  of  the  conveyances  for  the  six  lots  owned 
by  the  plaintifis  the  description  of  the  lots  bounded  them 
upon  the  street.  The  defendant's  railway  is  'Mn  part  on  the 
half  of  the  street  towards  the  plaintifis  in  all  cases."  On 
the  trial  it  was  stipulated  that  the  plaintifis  had  been  in  pos- 
session under  their  respective  conveyances  of  the  premises 
abutting  on  Washington  avenue  for  29  years.  Upon  the 
evidence  and  stipulation  it  is  claimed  by  each  of  the  plaintiffs 
that  he  or  she  owns  the  portion  of  Washington  avenue  in 
front  of  his  or  her  premises  to  the  center  of  the  street.  The 
defendant,  however,  sought  to  show  that  Washington  avenue 
was  in  existence  prior  to  August  27,  1664,  and  hence  that  it 
was  originally  a  Dutch  street,  to  which  the  Dutch  law  was 
applicable. 

Marcus  T.  Hun  and  James  A.  Van  Voast,  for  appellant 
Douglas  Campbell,  for  respondents. 

MARTIN,  J.  (after  stating  the  facts).  Although  our  deci- 
sion in  the  case  of  Peck  v.  Schenectady  Ry.  Co.,  170  N.  Y. 
298,  63  N.  E.  357,  where  we  held  that  the  use  of  a  city  street 
for  the  purposes  of  a  street  surface  railroad  operated  by 
electric  power  imposes  an  added  burden  upon  the  property 
rights  of  the  owners  of  the  fee  of  the  street,  is  in  conflict 
with  the  rule  adopted  in  most  other  jurisdictions,  yet,  as  that 
case  was  most  carefully  and  thoroughly  examined  and  consid- 
ered, and  the  conclusion  reached  that  we  should  adhere  to 
the  former  decision  of  this  court  upon  the  subject,  that  deci- 
sion must  now  be  regarded  as  final  and  conclusive — not  to  be 
overruled  or  avoided,  even  by  indirection.  Hence  it  follows 
that  the  owners  of  the  fee  in  Washington  avenue  are  entitled 
to  defend  against  any  improper  invasion  of  or  interference 
with  their  rights  therein,  unless  they  have  been  surrendered 
or  impaired  by  some  effective  act  of  the  plaintifis  or  their 
grantors. 

The  defendant  seeks  to  attack  or  impeach  the  validity  of 
the  title  of  the  plaintiffs  to  the  fee  of  the  street  on  the  ground 
that  their  premises  extended  only  to  the  line  of  the  street, 
and  not  to  the  center  thereof.  The  claims  upon  which  this 
contention  rests  are  twofold:  First,  that  Washington  avenue 
existed  anterior  to  1664,  and  was  consequently  a  Dutch  street, 
to  which  the  Dutch  law  applied,  and  placed  the  title  of  the 
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Street  in  the  public,  and  not  in  the  abutting  owner;  and, 
second,  opon  the  authority  of  the  case  of  Graham  v.  Stern, 
i68  N.  Y.  517,  61  N.  E.  891.  85  Am.  St.  Rep.  694.  io  which 
this  coart  held  that,  where  there  was  a  conveyance  of  prop- 
erty in  the  city  of  New  York  bounded  upon  one  of  its  streets, 
the  presumption  that  the  conveyance  carried  the  fee  to  the 
center  is  ofiset,  where  the  conveyance  is  by  the  municipal 
authorities,  by  the  presumption  that  the  municipality  would 
not  part  with  the  ownership  and  control  of  a  public  street 
once  vested  in  it  to  be  forever  held  for  the  benefit  of  the 
poblic. 

The  first  of  these  grounds  is  disposed  of  by  the  finding  of 
the  trial  court,  which,  upon  evidence  sufficient  to  justify  it, 
has  found  that  Washington  avenue  was  not  in  existence  as 
a  pnblic  highway  prior  to  August  27,  1664,  the  date  of  the 
capitulation  by  the  Dutch  to  the  English.  Consequently-, 
under  that  finding,  and  with  our  view  of  the  case,  it  becomes 
unnecessary  to  consider  much  of  the  historical  evidence  in 
these  cases,  which  was  so  thoroughly  and  exhaustively  di£« 
cussed  upon  the  argument  and  in  the  briefs  of  counsel,  as, 
when,  in  1664,  the  English  took  possession  mider  the  charter 
to  the  Duke  of  York,  the  common  law  of  England  followed. 
Mayor,  etc.,  of  N.  Y.  v.  Hart,  9S  N.  Y.  443,  450;  Canal 
Appraisers  V.  People,  17  Wend.  571,  583. 

The  contention  of  the  defendant  upon  the  second  ground  is 
that  the  title  to  the  property  claimed  by  the  plaintiffs  passed 
from  the  colony  of  New  York,  or  from  the  local  authorities  of 
Schenectady,  to  the  predecessors  in  title  of  the  present 
owners,  after  Washington  avenue  had  been  opened,  and  while 
it  was  used  as  a  public  highway,  and  hence  that,  under  the 
principle  of  the  Graham  Case,  the  presumption  is  that  the 
public  authorities,  in  making  the  several  conveyances  under 
which  the  plaintifis  claim,  intended  to  retain  the  fee  of  the 
street,  and  that  it  should  not  pass  to  the  grantees  under  surh 
conveyances.  Thus  the  question  at  once  arises  whether  the 
principle  of  the  decision  in  the  Graham  Case  has  any  appli- 
cation to  the  facts  and  conditions  existing  in  the  cases  at 
bar.  Obviously,  when  Washington  avenue  became  a  public 
highway,  the  colony  of  New  York  was  governed  by  the  Eng- 
lish law,  under  which  the  sovereign  did  not  own  the  fee  to 
the  streets  or  highways,  but  only  an  easement  upon  the  land 
over  which  they  extended.  Under  the  common  law  of  Eng- 
land, the  title  to  the  land  in  a  street,  or  highway  was  not  in 
the  King,  but  in  the  lord  of  the  manor,  subject  only  to  the 
easement  of  the  public  to  a  way  over  it.  Goodtitle  v.  Alker, 
I  Burr.  133,  13s.  In  this  state,  as  between  a  grantor  and 
grantee,  the  conveyance  of  a  lot  bounded  upon  a  street  car- 
ries the  land  to  the  center,  and  there  is  no  distinction  in 
this  respect  between  the  streets  of  a  city  and  country  high- 
ways. The  rights  of  the  public  in  a  street  or  highway  are  no 
higher  or  other  than  those  of  a  mere  easement,  and  the  pro- 


126        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Paig^e  V.  Schenectady  Ry.  Co 

prietors  on  each  side  presumptively  own  the  soil  in  fee  to  the 
center  thereof.  Bissellv.  N.  Y.  Central  R.  Co.,  23  N.  Y.  61; 
Wager  v.  Troy  Union  R.  Co.,  25  N.  Y.  526,  529;  White's 
Bank  of  Bufialo  v.  Nichols,  64  N.  Y.  65,  71 ;  Potter  v.  Boyce, 
73  App.  Div.  383,  77  N.  Y.  Supp.  24;  Wallace  v.  Fee,  50  N. 
Y.  694;  Holloway  v.  Southmayd,  139  N.  Y.  390,  400,  34  N.  E. 
1047,  1052.  The  same  rule  applies  where  the  conveyance  is 
from  the  state  or  commonwealth,  and  the  land  is  described 
as  abutting  upon  a  street,  without  any  reservation  or  decla- 
ration of  intention  not  to  convey  to  the  center.  Suclka  con- 
veyance, like  a  conveyance  between  individuals,  is  presumed 
to  carry  the  title  to  the  center  of  the  street,  subject  to  the 
public  right  of  way  over  it.  This  was  expressly  held  in 
Cheney  v.  Syracuse,  O.  &  N.  Y.  R.  Co.,  in  which  the  opinion 
at  Special  Term  was  written  by  Judge  Vann.  That  case  was 
affirmed  by  the  Appellate  Division  (8  App.  Div.  620,  40  N. 
Y.  Supp.  1 103)  upon  the  opinion  of  the  Special  Term,  and 
also  affirmed  by  this  court  (158  N.  Y.  739,  53  N.  E.  1123). 
Gere  V.  McChesney,  84  App.  Div.  39,  82  N.  Y.  Supp.  191; 
Syracuse  Solar  Salt  Co.  v.  Rome,  W.  &.  O.  R.  Co.,  43  App. 
Div.  203,  60  N.  Y.  Supp.  40,'  affirmed  in  168  N.  Y.  650,  61 
N.  E.  1135;  Ex  parte  Jennings,  6Cow.  518,  16  Am.  Dec.  447; 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  38  Am.  Rep. 
407;  Smith  V.  City  of  Rochester,  92  N.  Y.  463,  44  Am.  Rep. 

393. 
The  doctrine  of  these  authorities  renders  it  obvious  that 

the  plaintiffs  and  their  grantors,  under  their  deeds  describing 
the  property  as  bounded  by  the  street  or  way,  presumptively 
took  title  in  fee  to  the  center  of  the  street,  and  must  be 
regarded  as  the  owners  thereof.  Therefore,  under  the  prin- 
ciple of  the  Peck  Case,  they  are  entitled  to  restrain  the  de- 
fendant from  operating  its  road  over  their  premises,  unless 
they  consented  thereto.  The  cases  at  b^r  are  clearly  distin- 
guishable from  the  Graham  Case,  as  in  that  case  the  city  of 
New  York  was  the  owner  in  fee  and  in  possession  of  the 
streets,  and  held  the  title  thereto  in  trust  for  street  purposes. 
This  brings  us  to  the  question  of  consent,  which  relates 
only  to  the  cases  of  the  plaintiffs  Paige,  Whitmyre,  and 
Thompson,  and  involves  the  effect  of  their  consents,  or  the 
consent  of  their  predecessors  in  title,  to  the  construction  of 
the  Schenectady  Street  Railway.  That  they  originally 
consented  to  the  construction  of  that  road  is  abundantly 
proved,  and  not  denied.  But  the  contention  of  the  plaintiffs 
named  is  that  the  railway  was  subsequently  abandoned,  and 
therefore  their  consents  were  nullified,  and  have  no  present 
effect  or  operation.  The  findings  of  the  court  upon  this 
question  are  somewhat  conflicting.  By  its  first  decision, 
which  is  in  the  short  form,  it  stated  as  a  ground  therefor  that 
the  defendant  was  operating  its  railway  upon  Washington 
avenue  in  front  of  the  premises  of  the  plaintiffs  without  their 
consent.     In  its  specific  finding  it  found  that  the  Schenectady 
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Street  Railway  Company  obtained  the  consent  of  the  plain- 
tiffs Paige,  Whitmyre,  and  Charles  Thompson,  the  prede- 
cessor in  title  of  the  plaintifi  Thompson,  and  that  they  also 
consented  to  the  change  of  motive  power  from  horse  power 
to  electricity.  In  considering  this  question,  the  finding 
most  favorable  to  the  defendant  must  be  accepted  as  true. 
Parsons  v.  Parker,  159  N.  Y.  16,  53  N.  E.  710;  Israel  v.  Man- 
hattan Ry.  Co.,  158  N.  Y.  624,  S3  N.  E.  517. 

The  consents  in  this  case  were  in  writing,  under  seal,  ac- 
knowledged by  the  parties,  and  were  valid  grants  of  the  right 
to  build  and  operate  such  railway  over  the  street,  including 
the  premises  of  the  above-named  plaintifis.  Having  been 
once  given,  and  the  railway  having  been  constructed,  they 
cannot  be  withdrawn,  and  are  a  bar  to  these  actions,  so  far  as 
the  plaintifis  signing  such  consents  are  concerned,  unless  the 
rights  under  them  which  were  acquired  by  the  Schenectady 
Street  Railway  Company  and  transferred  to  the  defendant 
have  become  invalid.  Adee  v.  Nassau  Electric  R.  Co.,  65 
App.  Div.  529,  72  N.  Y.  Supp.  992,  affirmed  in  173  N.  Y. 
580,  65  N.  E.  1 1 13;  Geneva  &  W.  Ry.  Co.  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  163  N.  Y.  228,  57  N.  E.  498;  Hcimburg  v. 
Manhattan  Ry.  Co.,  162  N.  Y.  352,  56  N.  E.  899* 

The  claims  of  these  plaintifis  are  that  the  rights  acquired 
under  their  consents  were  abandoned  by  the  act  of  Jones,  as 
receiver,  in  the  mortgage  foreclosure  suit,  and  by  the  action 
of  the  common  council  of  the  city  of  Schenectady  in  consent- 
ing to  the  abandonment  of  the  railway  upon  a  portion  of 
Washington  avenue,  including  that  in  front  of  their  prem- 
ises. Jones  was  appointed  receiver  to  manage  and  operate 
the  railway  and  property  belonging  to  the  Schenectady  Street 
Railway  Company,  to  preserve  and  protect  it  in  proper  con- 
dition and  repair,  and  to  protect  the  title  and  possession 
thereof,  and  the  business  of  the  same.  Under  this  limited 
authority,  we  can  discover  no  principle  upon  which  the 
receiver  had  a  right  to  abandon  any  of  the  property  belonging 
to  such  railway  company  without  the  consent  of  the  company, 
of  its  stockholders,  and  the  consent  of  the  Legislature  of  the 
state.  Nor  was  the  common  council  clothed  with  any  au- 
thority to  compel  or  to  authorize  an  abandonment  of  any 
portion  of  such  street  railway.  While  its  consent  might  pos- 
sibly waive  any  right  the  city  possessed  to  enforce,  or  com- 
pel the  enforcement  of,  a  continued  operation  of  the  road, 
still  it  certainly  could  not,  by  any  action  upon  its  part,  de- 
prive the  railway  company  of  its  rights,  or  afiect  the  rights 
of  the  stockholders  or  the  rights  of  the  state  and  general  pub- 
lic to  require  the  company  to  continue  the  maintenance  and 
operation  of  its  road  as  originally  constructed.  These  con- 
sents vested  in  the  original  railway  company  the  right  to 
maintain  its  road  on  Washington  avenue  in  front  of  the 
plaintiff's  premises,  and,  having  been  once  given,  and  the 
road  constructed,  they  could  not  be  withdrawn  at  the  will  of 
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the  owner,  where,  as  in  this  case,  there  was  no  contract  with 
the  company  to  that  effect,  no  consent  by  the  state  or  general 
pnblic,  or  by  the  stockholders  of  the  company,  and  no  con- 
sideration therefor.  Adee  v.  Nassau  Electric  R.  Co.,  6s  App. 
Div.  529,  72  N.  Y.  Supp.  992,  afiQrmed  in  173  N.  Y.  580,  65 
N.  E.  1 1 13;  White  v.  Manhattan  Ry.  Co.,  139  N.  Y.  19,  34 
N.  E.  887;  Heimburg  V.  Manhattan  Ry.  Co.,  162  N.  Y.  352, 
356,  56  N.  E.  899;  Bellew  v.  N.  Y.,  W.  &  C.  Traction  Co.,  47 
App.  Div.  447,  62  N.  Y.  Supp.  242. 

The  right    to  maintain    this  railway  upon    Washington 
avenue  in  front  of  these  plaintiffs'  premises  passed  under  the 
sale  in  the  action  of  foreclosure,  and  ultimately  vested  in  the 
defendant.     Under  the  original  consents,   the  railway  com- 
pany obtained  a  property  right  to  construct  and  operate  its 
road,  which  could  not  be  destroyed  by  the  action  of  the 
receiver  or  of  the  common  council,  or  by  the  consent  of  a 
portion  of  the  owners  of  the  land  abutting  on  the  street,  or 
by  all.     Moreover,  in  this  case  the  receiver  had  no  authority 
from  the  court  to  thus  abandon  a  portion  of  the  road.     He 
was  required  to  operate  and  conduct  the  business  of  the  road 
in  accordance  with  the  laws  of  the  state,  which  gave  him  na 
authority  to  abandon  any  portion  of  the  mortgaged  property. 
Erb  V.   Morasch,  177  U.   S.  584,  20  Sup.  Ct.    819,  44  L.  Ed, 
897.     His  functions  were  confined  to  the  care  and  preserva- 
tion of  the  property,  and  his  appointment  gave  him  tempo- 
rary management  of  the  railroad  under  the  direction  of  the 
court,  and  nothing  nnore.     He  did  not  represent  the  corpo- 
ration, or  supersede  it  in  the  exercise  of  its  powers,  except 
in  relation  to  the  possession  and  management  of  the  property 
committed  to  his  charge.     Notwithstanding  his  appointment, 
the  corporation  was  clothed  with  its  franchise,  which  still 
existed.     Such  an  appointment  vested  in  the  court  no  abso«- 
lute  control  over  the  property.     The  possession  taken  by 
the  receiver  was  only  that  of  the  court,  and  added  nothing  to 
the  previously  existing  title  of  the  mortgagees.     Kneeland  v. 
American  Loan  &  Trust  Co.,  136  U.  S.  89,  10  Sup.  Ct.  9$o, 
34  L.  Ed.  379;  Fosdick  v.  Schall,  99  U.  S.  235,  251,  25  L.  Ed. 
339.     Nor  did   the  removal   of  the  tracks   by  the  receiver 
determine  or  forfeit  the  franchise  of  the  original  company 
over  Washington  avenue,  so  as  to  prevent  the  defendant,  who 
had  succeeded  to  its  rights,  from  relaying  its  tracks  thereon. 
Such  abandonment  only   operated  as  a  cause  of  forfeiture,  of 
which   the  public  alone  could  take   advantage.     Trelford  v. 
Coney  Island  &   Brooklyn  R.    Co.,  6  App.  Div.  204,  40  N. 
Y.  Supp.  1150;  Thompson  v.  N.  Y.  &  H.  R.  Co.,   3  Sandf. 
Ch.  625.     A  railroad  corporation  pwes  a  duty  to  the  public 
to  exercise  the  franchise  granted   to  it,  and   it  cannot  aban-  ^ 
don  a  portion   of  its  road  and  incur  a   forfeiture  at   its  mere 
pleasure.     A  charter  must  be  accepted   or  rejected  in  toto. 
If  accepted,  it  must  be  taken  as  offered,  and  the  company  has. 
no  right  to  accept  in  part  and  reject  in  part.     People  v.. 
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Albany  &  Vermont  R.  Co.,  24  N.  Y.  26i»  269,  82  Am.  Dec. 
29s;  Matter  of  Metropolitan  Transit  Co.,  in  N.  Y.  588,  19 
N.  £.  645;  Collins  v.  Amsterdam  St.  R.  R.  Co.»  76  App. 
Div.  249,  78  N.  Y.  Sapp.  470;  Goelet  v.  Metropolitan  Transit 
Co.,  48  Han,  520,  i  N.  Y.  Supp.  74. 

The  right  to  construct  and  operate  a  street  railway  is  a 
franchise  which  roust  have  its  source  in  the  sovereign  power, 
and  the  legislative  power  over  the  subject  has  this  limita- 
tion: that  the  franchise  roust  be  granted  for  public,  and  not 
for  private,  purposes,  or,  at  least,  the  grant  must  be  based 
apon  public  considerations.  It  is  well  settled,  on  the  sound- 
est principles  of  public  policy,  that  a  contract  by  which  a 
railroad  company  seeks  to  render  itself  incapable  of  perform- 
ing its  duties  to  the  public,  or  attempts  to  absolve  itself  from 
its  obligations  without  the  consent  of  the  state,  is  void,  and 
cannot  be  rendered  enforceable  by  the  doctrine  of  estoppel^ 
and  any  contract  which  disables  the  corporation  from  per- 
forming its  functions  without  the  consent  of  the  state,  and  to 
relieve  the  grantees  of  the  burden  it  imposes,  is  in  violation 
of  the  contract  with  the  state,  and  is  void  as  against  public 
policy.  Fanning  v.  Osborne,  102  N.  Y.  441,  7  N.  E.  307; 
Union  Pacific  R.  R.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  163  U. 
S.  564,  581,  16  Sup.  Ct.  1173,  41  L.  Ed.  265;  State  V.  Hart- 
ford &  N.  Haven  R.  R.  Co.,  29  Conn.  ^38;  State  v.  S.  C.  & 
P.  R.  R.  Co.,.  7  Neb.  357;  City  of  Potwin  Place  v.  Topeka 
Ry.'Co.  (Kan.)  36  Pac.  309,  37  Am.  St.  Rep.  312;  State  v. 
Spokane  St.  R.  R.  Co.  (Wash.)  53  Pac.  719.  41  L.  R.  A.  515, 
67  Am.  St.  Rep.  739;  Rex  v.  Severn  &  Wye  R.  R.  Co.,  2 
B.  &  Aid.  646. 

Within  the  principle  of  the  cases  cited,  it  is  obvious  that 
the  public  bad  an  interest  in  that  portion  of  the  Schenectady 
Street  Railway  which  was  constructed  in  Washington  avenue, 
which  could  not  be  destroyed  or  abandoned  without  the  con- 
sent of  the  state,  and  that  the  consents  given  by  the  plaintiffs 
survived  the  attempted  abandonment  of  the  railway  upon 
Washington  avenue.  That  such  was  the  policy  of  the  state 
is  manifest,  and,  independent  of  the  statute,  neither  the 
corporation,  the  common  council,  nor  the  receiver  possessed 
any  right  to  abandon  the  property  or  any  part  thereof.  Nor 
could  they  destroy  the  effect  of  the  consents  of  the  plaintiffs 
through  which  the  company  acquired  the  right  to  construct 
its  railway  over  the  street.  That  such  was  the  law  anterior 
to  the  statute  we  have  no  doubt,  and  the  statute,  which  is 
little,  if  any,  more  than  a  codification  of  the  law  as  it  pre- 
viously existed,  expressly  provides  that  in  case  of  the  dissolu- 
tion of  the  charter  of  a  street  surface  railroad  corporation,  or 
upon  its  repeal,  the  consents  of  the  owners  and  of  the  local 
authorities  having  control  of  the  highway  upon  which  the 
railroad  shall  have  been  constructed  shall  not  be  deemed  to 
be  in  any  way  impaired,  revoked,  or  terminated  by  such 
dissolution    or   repeal,  but    shall    continue    in   full  force, 
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efBcacy,  and  beiog.  Railroad  Law,  §  105  (Heydecker's  Geo. 
Laws,  p.  3320,  c.  39).  The  defendant  was  a  reorganized  cor« 
poration  which,  by  virtue  of  sach  foreclosure  and  sale,  ac- 
quired all  the  rights  and  franchises  of  the  original  company, 
and  is  bound  to  exercise  the  franchises  of  its  predecessor. 
Stock  Corporation  Law,  §  3  (Laws  1892,  p.  1825,  c.  688). 

These  plaintifis  also  seek  to  have  their  consents  held  in- 
effective upon  the  ground  that  the  defendant  subsequently 
attempted  to  obtain  the  consent  of  the  property  owners  to 
a  reconstruction  of  its  road  on  Washington  avenue,  and, 
having  failed,  has  secured  the  approval  of  that  route  by  the 
Appellate  Division.  The  fact  that  the  defendant,  from 
abundant  caution,  acquired  the  approval  of  the  court  to  run 
its  road  over  that  portion  of  Washington  avenue,  in  no  way 
forfeited  or  impaired  its  rights  acquired  under  the  original 
consents  of  these  plaintiffs.  That  proceeding  was,  perhaps, 
unnecessary,  but  it  was  at  most  by  way  of  further  assurance, 
and  not  destructive  of  the  rights  already  acquired.  These 
consents  being  in  the  nature  of  conveyances  of  easements  in 
the  street,  the  right  thereby  acquired  was  not  destroyed  by 
reason  of  the  proceeding  which  was  taken  to  obtain  the 
approval  of  the  Appellate  Division.  Addee  v.  Nassau  Electric 
R.  R.  Co.,  65  App.  Div.  529,  72  N.  Y.  Supp.  992,  affirmed 
173  N.  Y.  580,  6s  N.  E.  1 1 13.  Without  further  discussion  of 
this  question,  we  are  of  the  opinion  that  the  consents  of  the 
three  plaintifis  mentioned  gave  the  Schenectady  Street  Rail- 
way Company  the  right  to  build  and  operate  its  railroad  over 
Washington  avenue  in  front  of  their  premises;  that  no  action 
of  the  receiver,  the  common  council,  or  abutting  owners  has 
in  any  way  invalidated  or  affected  such  consents,  and  that  the 
same  are  in  full  operation  and  effect,  and  constitute  a  bar  to 
their  recovery  in  this  action.  Therefore  the  judgments  in 
their  favor  should  be  reversed. 

We  are  now  brought  to  the  consideration  of  a  question 
which  need  be  discussed  only  in  its  application  to  the  Van 
Epps  Case.  Under  this  decision,  by  which  we  have  held  that 
the  property  of  all  the  plaintiffs  originally  extended  to  the 
center  of  Washington  avenue,  and  in  view  of  our  decision  in 
the  Peck  Case,  170  N.  Y.  298,  63  N.  E.  357,  it  follows  that, 
as  to  a  part  of  the  Van  Epps  lot  at  least,  he  originally  owned 
the  fee  to  the  center  of  the  street,  and  the  defendant  had  no 
right  to  relay  its  tracks  over  his  premises.  It  is,  however, 
claimed  that,  inasmuch  as  the  street  was  subsequently  wid- 
ened and  a  strip  of  land  outside  of  the  original  street  was 
taken,  he  cannot  recover  for  that  portion  lying  between  the 
center  of  the  street  and  the  line  of  the  lands  thus  taken. 
Without  specially  discussing  the  grounds  upon  which  this 
claim  is  made,  and  thus  unduly  prolonging  this  already  too 
lengthy  opinion,  we  think  it  must  be  held  that  the  fee  to 
some  portion  of  the  land  owned  by  Van  Epps,  and  lying 
between  the  center  of  Washington  avenue  and  the  former 
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boandary  thereof,  still  rests  in  him,  and  that  he  is  entitled  to 
restrain  the  defendant  from  building  its  road  across  that 
piece  of  land,  although  its  value  can  be  little  more  than 
nominal.  So  far  as  this  question  applies  to  the  land  of  the 
plaintiff  Whitmjrre,  it  need  not  be  considered,  as  we  have 
already  held  that,  by  virtue  of  the  consent  he  executed,  he 
has  no  right  to  maintain  the  action. 

We  have  examined  the  various  exceptions  to  the  admission 
and  rejection  of  evidence,  but  have  found  none  that  would 
justify  a  reversal,  or  that  require  special  consideration.  It 
follows  that,  as  to  the  actions  in  which  Paige,  Whitmyre,  and 
Thompson  are  plaintiffs,  the  judgments  should  be  reversed 
and  the  complaints  dismissed,  and  that,  as  to  the  actions  in 
which  Lansing,  Van  Epps,  and  Beattie  are  plaintiffs,  the 
judgments  should  be  affirmed. 

Judgments  in  the  Paige,  Whitmyre,  and  Thompson  actions 
reversed,  and  the  complaints  dismissed,  with  costs.  As  to 
the  actions  in  which  Lansing,  Van  Epps,  and  Beattie  are 
plaintiffs,  the  judgments  are  affirmed,  with  costs. 

PARKER  C.  J.,  and  O'BRIEN,  HAIGHT,  VANN,  CUL- 
LEN,  and  WERNER,  JJ.,  concur. 
Judgments  accordingly. 


Louisville  &  N.  R.  Co.  v.  Sullivan's  Adm'r. 

{Court  of  Appeals  of  Kentucky  ^  Nov,  5, 1903.) 

[76  S.  W.  Rep.  525.] 

Fellow  Servants.* 

A  brakeman  on  a  freight  train  is  not  a  fellow  servant  of  the  fireman 
while  the  latter  is  temporarily  performing  the  duties  of  the  engineer. 

Foreign  Laws. 
The  law  of  another  state,  when  relied  on,  must  be  pleaded  and  proven. 

injuf7  to  Brakeman — Right  to  Recover — Instruction. 

In  an  action  against  a  railroad  company  for  negligence  causing  the 
death  of  a  brakeman  while  assisting  in  a  running  switch,  plaintiff 
claimed  that  the  death  of  his  intestate  was  caused  by  negligence  of  the 
fireman,  who  was  temporarily  operating*  the  engine,  in  failing  to  kick 
the  train  just  before  the  switch  was  made,  t>ecause  of  which  the  cars  on 
which  deceased  was  working  collided  with  the  part  of  the  train  connected 
with  the  engine,  throwing  deceased  to  the  ground :  held^  that  a  charge 
that,  if  deceased  was  killed  by  the  negligence  of  defendant's  agent  In 
charge  of  its  engine,  plaintiff  was  entitled  to  recover,  was  too  indefinite, 
because  allowing  a  recovery  if  the  evidence  showed  negligence  of  any 
kind  on  the  part  of  the  fireman,  while  the  only  ground  shown  was 
in  causing  a  collision. 

Same — Same — Same. 

It  appearing  that  the  fireman  who  was  operating  the  engine  was  acting 
under  the  signals  of  the  brakemen,  an  instruction  that,  if  defendant'a 

*As  to  whether  an  engineer  is  a  vice  principal  or  fellow  servant  with 
respect  to  other  employees  of  his  company,  see  foot-note  appended  to 
Morrison  v.  Northern  Pac.  Ry.  Co.  (Wash),  10  R.  R.  R.  233,  33  Am.  & 
Bng-.  R.  Cas.,  N.  S.,  233,  where  all  the  preceding  authorities  in  this 
series  are  collected. 
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servants  in  chariife  of  its  engine  and  train  were  neerligrent,  yet,  if  de« 
ceased  was  fir^ilty  of  contributory  negrllgence,  to  find  for  defendant,  waa> 
objectionable  because  allowing  recovery  if  the  brakeman  of  defendant 
was  negligent. 

Death  by  Wrongful  Act — Measure  of  Damages. 

In  an  action  for  negligence  causing  death,  the  measure  of  damages  ia 
such  sum  as  will  compensate  the  intestate's  estate  for  the  destruction 
of  his  power  to  earn  money. 

Appeal  from  Circuit  Court,  Hopkins  County. 
**Nottobe  oflBcially  reported." 

Action  by  John  Sullivan's  administrator  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a  judgment  for 
plaintifi,  defendant  appeals.     Reversed. 

B.  D.  Warfield,  for  appellant. 

C.  J.  Waddill  and  Johnson  &  Worthington,  for  appellee. 

HOBSON,  J.  Appellee's  intestate,  John  Sullivan,  was  a 
brakeman  in  the  service  of  appellant  on  a  freight  train  run- 
ning between  Nashville,  Tenn.,  and  Earlington,  Ky.,  and 
was  killed  at  Ridge  Top,  Tenn.  The  train  was  a  heavy  one» 
and  at  the  foot  of  the  hill  was  cut  in  two.  The  hill  engine 
was  then  coupled  behind  the  first  section  of  the  train,  and 
this  was  taken  up  the  hill.  When  they  reached  the  top  of  the 
grade,  the  hill  engine  was  uncoupled,  and  returned  to  get  the 
hind  section  of  the  train.  In  the  meantime  the  road  engine 
was  pulling  on  down  to  the  station  with  the  cars  attached  to 
it.  The  four  hind  cars  of  this  section  had  air  brakes,  and  it 
was  desired  to  put  them  next  to  the  engine  when  they  left 
Ridge  Top.  To  do  this  they  cut  these  four  cars  loose  from 
the  cars  in  front  of  them,  and  undertook  to  make  a  running 
switch,  throwing  these  four  cars  in  on  the  side  track,  and 
leaving  the  engine  with  the  other  cars  on  the  main  track. 
The  intestate  was  on  the  front  of  the  four  cars  that  were  cut 
loose.  The  other  brakeman  was  on  the  cars  that  were  at- 
tached to  the  engine.  In  making  the  running  switch,  or 
attempting  to  make  it,  the  intestate  in  some  way  fell  or  was 
thrown  from  the  car  on  which  he  was  riding,  and  was  run 
over  and  killed. 

The  case  for  the  plaintiff  rests  on  the  idea  that  the  four 
loose  cars  collided  with  the  front  part  of  the  train  from  the 
negligence  of  the  fireman,  who  had  charge  of  the  engine,  in 
not  keeping  out  of  their  way,  and  also  by  reason  of  the  negli- 
gence of  the  engineer  of  the  hill  engine  in  giving  these  cars 
a  kick  before  he  cut  loose,  it  being  a  downgrade  from  this 
point  to  the  place  where  the  intestate  was  killed.  On  the 
other  hand,  the  evidence  for  the  defense  is  to  the  effect  that 
there  was  no  collision  between  the  cars,  and  that  the  intes- 
tate fell  by  reason  of  his  own  misconduct  in  negligently  sit- 
ting on  the  brake  wheel  and  turning  around  on  it  as  one 
would  on  a  piano  stool.  The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $3,900,  and  the  defendant  appeals. 
It  is  earnestly  insisted  for  appellant  that  there  was  no  proof 
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of  negligence,  and  a  peremptory  instruction  should  have 
been  given  to  the  jury  to  find  for  it.  While  the  evidence  is 
fragmentary,  still,  taking  it  altogether,  and  the  circumstances 
shown  by  it,  we  think  there  was  some  evidence  to  go  to  the 
jury  that  the  two  sections  of  the  train  collided,  and  thus 
caused  the  intestate  to  be  thrown  from  his  place  of  duty  to 
the  track  in  front  of  the  cars  on  which  he  was  riding.  The 
engineer  of  the  train  is  not  a  fellow  servant  with  a  brake- 
man,  and  when  the  fireman  for  a  time  acts  as  engineer  in 
his  absence  from  the  engine,  he  is  then  engineer,  and  is  not 
a  fellow  servant  of  the  brakeman.  If,  therefore,  there  was 
a  collision  between  the  two  sections  of  the  train  by  reason 
of  the  negligence  of  the  person  in  charge  either  of  the  road 
engine  in  failing  to  keep  out  of  the  way  of  the  loose  cars,  or 
if  there  was  negligence  on  the  part  of  the  engineer  of  the 
hill  engine  in  giving  the  cars  such  a  kick  as  to  cause  the  col- 
lision, the  doctrine  of  fellow  servants  would  not  apply  under 
the  rule  in  this  state,  and  there  is  no  proof  that  the  rule  in 
Tennessee  is  different.  The  law  of  another  state,  when 
relied  on,  must  be  pleaded  and  proven  as  any  other  fact. 

The  court  instructed  the  jury  as  follows:  ''No.  i.  The  court 
says  to  the  jury  that  if  they  believe  from  the  evidence  that 
John  Sullivan  was  killed  by  the  negligence  of  defendant's 
agents  or  servants  in  charge  of  its  engine  in  the  running, 
management,  or  operation  of  same,  and  they  further  believe 
from  the  evidence  that  he  was  using  ordinary  care  for  his 
own  safety,  then  they  will  find  for  plaintiff.  No.  2.  Although 
the  jury  may  believe  from  the  evidence  that  defendant's 
agents  or  servants  in  charge  of  its  said  engine  and  train  were 
negligent  in  the  management  and  operation  of  same,  yet  if 
the  jury  believe  from  the  evidence  that  John  Sullivan,  by 
his  own  negligence,  caused  or  contributed  to  cause  his  own 
death  to  such  extent  that,  but  for  such  negligence  on  his  part, 
his  death  would  not  have  occurred,  then  the  jury  will  find  for 
the  defendant.  No.  3.  Negligence  is  the  absence  of  ordinary 
care,  and  ordinary  care  is  such  care  as  a  person  of  ordinary 
prudence  would  usually  exercise  under  the  same  or  similar  cir- 
cumstances. No.  4.  If  the  jury  find  for  plaintiff,  they  will 
award  such  a  sum  in  damages  as  they  believe  from  the  evi- 
dence will  compensate  the  decedent's  mother  and  his  brothers 
and  sisters  for  the  destruction  of  his  power  to  earn  money; 
but  the  total  damages  shall  not  exceed  twenty  thousand 
dollars,  the  amount  claimed  in  the  petition."  Instruction 
No.  I  is  too  vague  and  indefinite  in  setting  out  the  defend- 
ant's liability.  The  only  grounds  shown  by  tue  evidence 
upon  which  the  liability  of  the  defendant  can  be  predicated 
is  that  the  intestate  was  killed  by  reason  of  the  collision  of 
the  loose  cars  against  the  forward  portion  of  the  train.  It 
will  be  observed  that  the  instruction  sets  out  no  facts,  but 
simply  left  the  jury  to  determine  the  question  of  negligence 
generally  on  all  the  evidence.    The  making  of  a  running 
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switch,  or  the  leaving  of  the  engine  in  charge  of  the  fireman^ 
livho  had  not  a  certificate  of  competency,  or  the  absence  of 
the  engineer  and  conductor,  may  have  been  regarded  by  the 
jury  as  negligence  making  the  defendant  liable,  although 
there  was  no  collision  of  the  cars.  In  lieu  of  instruction  i  the 
court  should  have  told  the  jury  that  if  they  believed  from  the 
evidence  that  the  cars  which  had  been  cut  loose  from  the  for- 
ward part  of  the  train  collided  with  it  by  reason  of  the  neg- 
ligence of  the  defendant's  servants  in  charge  of  the  engine 
pulling  the  train,  or  the  hill  engine  behind,  and  thereby 
the  intestate  was  thrown  from  the  car,  or  caused  to  fall 
from  it,  while  he  was  exercising  such  care  for  his  own 
safety  as  may  be  usually  expected  ol  persons  of  ordinary 
prudence,  situated  as  he  was,  they  should  find  for  the 
plaintiff. 

Instruction  2  should  not  have  submitted  to  the  jury  any 
question  of  negligence  in  the  management  of  the  train.  The 
conductor  of  the  train  was  with  the  rear  section  at  the  foot 
of  the  hill.  The  fireman  was  acting  under  the  signals  of 
the  brakemen.  The  running  switch  was  devised  by  them» 
and  the  company  is  not  liable  for  the  negligence  of  one  of 
the  brakemen,  if  by  reason  thereof,  the  other  brakeman«was 
injured.  In  instruction  2  the  jury  should  have  been  told  that» 
unless  the  defendant's  fireman  in  charge  of  its  front  engine, 
or  the  engineer  of  the  hill  engine  behind,  was  negligent  in 
the  management  and  operation  of  the  same,  and  thereby 
caused  a  collision  of  the  cars,  whereby  the  intestate  was 
thrown  or  caused  to  fall  under  the  cars,  or  if  the  intestate 
failed  to  exercise  such  care  for  his  own  safety  as  may  be 
nsually  expected  of  a  person  of  ordinary  prudence  situated  as 
be  was,  and  but  for  this  would  not  have  been  injured,  they 
should  find  for  the  defendant.  The  measure  of  damages  is 
such  sum  as  will  compensate  the  intestate'.s  estate  for  the 
destruction  of  his  power  to  earn  money. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

NUNN,  J.,  not  sitting. 


Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Errors  of  Connecticut^  Dec.  i8y  1903J) 

[56  Atl.  Rep.  512.] 

Temporary  Use  of  Street  by  Railroad— Obstructions — Damages — 
Abutters— Defenses. 
Where  an  abuttiag^  owner  owned  the  fee  in  a  street  which  was  ob^ 
struct ed  by  a  railroad  with  its  tracks,  etc.,  while  it  was  chang^ing  a 
grade  crossing,  it  was  no  defense  to  a  suit  for  damages  for  such  ob- 
struction that  plaintiff  would  have  been  damaged  more  had  the  defend- 
ant filled  up  the  street  with  building  apparatus  and  materials,  aa 
authorized  by  statute,  instead  of  constructing  tracks  thereon. 
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Where  a  railroad  company  proceeded  to  chaofire  a  grade  crossing  to 
an  overhead  crossing,  in  pursuance  of  a  state  statute  authorizing  it  to 
temporarily  use  the  street  during  such  construction,  such  statute  did 
not  entitle  the  railroad  company  to  use  the  street  without  making  just 
compensation  to  landowners  for  damages  resulting  therefrom. 

9mme — Sanne — Same — Same. 

Where  a  railroad  company  temporarily  constructed  and  used  tracka 
laid  in  a  street  during  the  reconstruction  of  a  crossing,  as  authorized 
by  state  statute,  a  judgment  rendered  against  the  railroad  company 
for  damages  suffered  by  an  abutting  owner  by  such  use  did  not  deprive 
the  company  of  the  equal  protection  of  law. 

Same — Same— Same— Same — Presumptions. 

Where  a  state  statute  authorized  a  railroad  company  to  temporarily 
use  certain  streets  for  tracks,  etc.,  while  changing  certain  crossings,  it 
will  be  presumed  that  such  power  was  given  in  comtemplation  of  the 
railroad's  charter,  making  it  the  duty  of  the  railroad  to  pay  for  the  use 
of  any  real  estate  acquired  for  constructing  its  road  with  all  necessary 
tnm-outs. 

Same — Same — Same — Same — Benefits. 

In  an  action  by  an  abutting  owner  against  a  railroad  company  to 
recover  for  the  use  of  a  street  while  changing  a  grade  crossing,  plaintiff 
was  not  required  to  show  a  benefit  to  the  defendant  by  the  use  of  the 
street,  but  was  bound  to  show  that  plaintiff  had  suffered  loss  therefrom. 

Same — Same — Eminent  Domain. 

Where  a  railroad  company,  on  being  ordered  to  change  a  grade 
crossing  to  an  overhead  crossing,  temporarily  laid  its  tracks  in  a  street 
abutting  plaintiff's  property,  and  used  the  same  temporarily  for  the 
operation  of  its  railroad,  such  act  constituted  a  direct  taking  of  plain- 
tiff's land,  for  which  plaintiff  was  entitled  to  damages,  and  was  not  a 
mere  source  of  consequential  damage  from  the  closing  of  part  of  the 
highway  for  public  travel  or  the  diversion  of  its  course. 

Same— Same— Compensation— Application  of  Statute. 

Gen.  St.  1902,  g  2020,  gives  a  person  injured  by  means  of  a  defective 
road  an  action  against  the  party  l>ound  to  repair,  except  when  the  in- 
jury is  caused  by  a  structure  legally  placed  on  such  road  by  a  railroad 
company,  in  which  case  the  action  lies  only  against  such  company  ; 
but  declares  that  no  action  can  be  maintained  unless  written  notice  of 
the  injury,  etc.,  shall  be  given  to  the  party  sued  :  held^  that  such  sec- 
tion did  not  apply  to  an  action  by  an  abutting  owner  against  a  railroad 
company  for  temporarily  taking  the  same  for  its  use  without  making 
compensation. 

Same — Same — Same— Trespass. 

Where  a  railroad  company  temporarily  occupied  a  highway  with  its 
tracks  while  changing  a  grade  crossing,  without  giving  compensation 
to  abutting  owners,  every  day's  use  of  the  highway  constituted  a  new 
trespass,  and  hence  Gen.  St.  1902,  %  1115,  limiting  actions  for  trespass 
to  three  years,  was  no  bar  to  a  recovery  for  acts  done  or  damage  suf- 
fered within  three  years. 

Appeal  from  Saperior  Court,  Fairfield  County;  William  S. 
Case,  Judge. 

*As  to  whether  an  abutting  owner  is  entitled  to  compensation  from 
railroad  and  street  railways,  see  foot-note  appended  to  Austin  v.  De- 
troit, Y.  A  A.  A.  Ry.  (Mich.),  8  R.  R.  R.  862,  31  Am.  A  Bng.  R.  Cas.,  N. 
S.,  862  (whether  street  railway  an  additional  servitude) ;  foot-note 
appended  to  Aldis  v.  Union  Elevated  R.  Co.  (111.),  8  R.  R.  R.  875,  31 
Am.  A  Eng.  R.  Cas.,  N.  S.,  875  (injuries  resulting  from  construction 
and  operation  of  elevated  railways) ;  foot-note  appended  to  You n kin 
V.  Milwaukee  L.  H.  A  T.  Co.  (Wis.),  10  R.  R.  R.  193,  33  Am.  A  Eng. 
R.  Cas.,  N.  S.,  193,  where  all  the  preceding  authorities  in  this  series 
are  collected,  or  referred  to. 
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Action  by  the  Knapp  &  Cowles  Mannfactnring  Company 
against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  for  the  obstruction  of  a  highway.  From  a  judg* 
ment  for  plaintiff  in  the  sum  of  $500,  defendant  appeals. 
Affirmed. 

Goodwin  B.  Stoddard  and  Arthur  M.  Marsh,  for  appellant 
Stiles  Judson,  Jr.,  and  Samuel  F.  Beardsley,  for  appellee. 

BALDWIN,  J.  The  plaintiff  owns  a  factory  in  Bridge- 
port, fronting  on  a  highway  known  as  ''Railroad  Avenue," 
and  also  the  fee  of  that  street  for  its  entire  width.  The 
defendant  owns  and  operates  a  railroad  adjoining  that  street 
on  the  opposite  side.  While  reconstructing  this  road  on  an 
elevated  grade,  it  put  up  a  fence  on  Railroad  avenue  which 
shut  off  all  access  from  the  sidewalk  in  front  of  the  plaintiff's 
factory  to  the  worked  portion  of  the  street,  and  occupied 
the  whole  of  that  portion  of  it  with  building  apparatus  and 
materials,  and  by  a  double  track  laid  two  feet  above  the 
grade  of  the  sidewalk,. on  which  it  moved  all  the  trains  on 
its  main  line  for  more  than  a  year.  The  defendant  pleaded 
in  justification  substantially  the  same  matters  which  it 
relied  on  in  the  case  of  McKeon  v.  New  York,  N.  H.  &.  H. 
R.  Co.,  75  Conn.  343.  53  Atl.  656,  and  also  (i)  that  no  written 
notice  of  this  claim  had  been  given  by  the  plaintiff,  as 
required   by  Gen.  ^St.  1888,   §  2673,  Gen.   St.  1902,  §  2020; 

(2)  that,  while  running  its  trains  on  Railroad  avenue,  its  whole 
location  was  occupied  by  building  apparatus  and  materials 
which  otherwise  it  would  have  been  necessary  for  it  to  place 
on  the  avenue,  and  which,  if  so  placed,  would  have  occasioned 
the  plaintiff  greater  damage  and  inconvenience  than  did  the 
use  made  of  the  street  as  a  site  for  a  temporary  railway;  and 

(3)  that  the  right  of  action  did  not  accrue  within  three  years 
frum  the  commencement  of  the  suit.  The  answer  also  averred 
that  to  sustain  the  action,  under  circumstances  disclosed, 
would  be  to  take  the  defendant's  property  without  due  process 
of  law,  and  deprive  it  of  the  equal  protection  of  the  laws,  and 
thus  violate  its  rights  under  both  the  state  and  national 
Constitutions. 

The  acts  of  which  the  plaintiff  complains  are  substantially 
similar  to  those  which  were  the  subject  of  the  McKeon  Case. 
The  defendant's  answer  was,  therefore,  properly  held  insuffi- 
cient, unless  there  is  merit  in  some  of  the  new  defenses 
which  it  sets  up.  That  the  plaintiff  would  have  been  dam- 
aged more  had  it  filled  up  Railroad  avenue  with  building 
apparatus  and  materials,  instead  of  turning  ic  into  a  railroad^ 
is  immaterial.  In  the  first  place,  an  abutting  proprietor 
has  at  common  law  no  absolute  right,  in  order  to  facilitate 
the  construction  of  improvements  upon  his  land,  to  occupy 
the  whole  of  the  adjoining  highway  with  apparatus  or  mate- 
rials. He  may  thus  occupy  part  or  the  whole  of  it,  if  it  be 
reasonably  necessary  to  facilitate  such  a  work^  and  if  it  ba 
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compatible  with  the  right  of  the  public  and  of  neighboring 
proprietors  to  the    reasonable    use    of  the    highway.     But 
their  rights  are  as  perfect  as  his.     When  several  parties  enjoy 
common  or  concurrent  rights  to  the  use  of  the  same  things 
each  must  use  his  with  due  regard  to  those  of  the  others.     No 
facts  are  set  up  in  the  answer  showing  that  the  defendant, 
merely  by  virtue  of  its  ownership  of  adjoining  land,  could 
promote  its  own  interests,  at  the  expense  of  us  neighbors 
and  of  the  community,  by  filling   up  the  entire  street  for  a 
year  or  more  with  its  apparatus  and  materials.     But,  if  it 
had  that  right,  it  did  not  exercise  it.     The  answer  avers  that 
^'certain  necessary  building  materials    and  apparatus  were 
placed  and  used  by  the  defendant  in  said   highway,  but  said 
temporary  track  occupied  substantially  the  whole  of  the  main 
roadway  thereof."    The  defendant  cannot  justify  injuring 
another  by  an  unlawful  act  by  showing  that  it  could  have 
done  a  lawful  act  which  would  have  injured  him  more.     The 
judgment  rendered  against  the  defendant,   therefore,   took 
from  it  no  property  right.     Its  action  was  taken  not  as  a 
landowner,  in  the  exercise  of  a  privilege  appurtenant  to 
premises  which  it  owned  and  desired  to  improve,  but  as  an 
agent  of  the  state,  to  promote  public  ends  in  the  attainment 
of  which  it  also  had,  by  reason  of  its  franchises,   a  private 
interest.      That  its  authority  from  the  state  gave  it  no  right 
to   lay  its  tracks  on  the  plaintiff's  land  without  making  just 
compensation  was  determined  in  the  McKeon  Case.     Nor 
does  the  judgment  appealed  from  deprive  it  of  the  equal  pro- 
tection of  the  law.     The  plaintiff's  recovery  is  for  a  direct 
invasion  of  its  rights  of  property.     There  was  no  discrimina- 
tion against  the  defendant.    Any  one  guilty  of  a  similar 
wrong  would  be  liable  in  the  same  way  and  to  the  same  ex- 
tent. 

It  is  alleged  in  the  answer  that  all  the  acts  complained  of 
were  done  under  authority  and  direction  of  the  state,  and 
with  an  exemption  from  any  liability  for  damages  so  occa- 
sioned, and  that  the  defendant  ''proceeded  in  no  respect  under 
or  by  virtue  of  its  charter.'*  This  last  statement  is  in  its 
nature  mere  matter  of  argument,  and  not  an  averment  of  act. 
When  the  state  clothed  the  defendant  with  the  great  powers 
on  which  it  relies,  the  state  knew  what  was  the  legal  charac- 
ter and  what  were  the  legal  responsibilities  of  the  agent  thus 
selected  to  do  its  will.  It  could  only  accept  and  only  exercise 
the  agency  in  its  character  as  a  railroad  company,  for  as 
such  only  did  it  exist.  It  must  be  presumed  that  the  General 
Assembly  intended  the  charter  from  which  it  derived  its  being 
to  govern  its  proceedings,  except  so  far  as  the  new  grant  of  new 
powers  might  enlarge  or  restrict  its  effect.  That  there  was 
in  the  legislation  on  which  the  defendant  relies  no  implied 
restriction  of  the  provision  in  the  charter  respecting  its  duty 
to  pay  for  the  use  of  any  real  estate  required  for  constructing 
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its  road,  with  all  necessary  turnouts,  was  determined  in  the 
McKeon  Case. 

It  is  further  alleged  that  the  defendant  received  no  benefit 
from  its  use  of  Railroad  avenue  except  such  as  might  be 
necessarily  incidental  to  carrying  out  the  orders  of  the  state 
for  the  elimination  of  grade  crossings.  Had  it  been  incum- 
bent on  the  plaintiff  to  show  a  benefit  to  the  defendant,  it 
would  be  necessarily  implied  from  its  use  of  the  street — else* 
where  admitted  in  the  answar — to  run  its  trains  on.  But 
the  question  was  as  to  the  plaintiff's  loss,  not  the  defendant's 
gain.  The  use  which  the  defendant  made  of  the  street 
was  not  a  mere  source  of  consequential  damage,  such  as 
might  happen  from  closing  part  of  a  highway  to  public  travel, 
or  diverting  its  course,  as  in  Newton  v.  New  York,  N.  H.  & 
H.  R.  Co.,  72  Conn.  420,  429,  44  Atl.  813.  It  was  a  direct 
taking  of  the  plaintiff's  land,  during  a  certain  time,  for  a 
purpose  to  which  it  had  never  been  dedicated  or  appropriated. 
Gen.  St.  1902,  §  2020  (re-enacting  Gen.  St.  1888,  §  2673), 
gives  an  action  to  ''any  person  injured  in  person  or  property 
by  means  of  a  defective  road  *  *  *  "  against  "the  party 
bound  to  keep  it  in  repair,"  except  that,  ''when  the  injury 
is  caused  by  a  structure  legally  placed  on  such  road  by  a 
railroad  company,"  the  action  lies  only  against  such  company; 
but  no  action  can  be  maintained  "unless  written  notice  of 
such  injury,  and  the  nature  and  cause  thereof ,  and  of  the  time 
and  place  of  its  occurrence  shall,  within  sixty  days  thereafter, 
or  if  such  defect  consist  of  snow  or  ice,  or  both,  within  fifteen 
days  thereafter,  be  given"  to  the  party  sued.  No  such  notice 
as  is  thus  provided  for  was  required  from  the  plaintiff  to  the 
defendant.  The  statute  is  designed  merely  to  give  an  action 
to  one  injured,  while  using  a  highway,  in  consequence  of 
a  defect  due  to  a  want  of  repair.  Bartram  v.  Sharon, 
71  Conn.  686,  694,  43  Atl.  143,  46  L.  R.  A.  144,  71  Am.  St. 
Rep.  225;  Upton  v.  Windham,  75  Conn.  288,  292,  53  Atl.  660. 
It  was  enacted  to  protect  those  rightfully  upon  the  highway, 
not  those  wrongfully  excluded  from  it.  Still  less  can  it  be 
claimed  to  refer  to  the  injury  done  to  the  owner  of  land 
within  the  limits  of  a  highway  by  the  temporary  taking  of  it, 
without  making  compensation,  as  a  site  for  a  steam  railroad. 

The  fifth  defense — that  of  the  statute  gf  limitations — hav* 
ing  been  pleaded  as  a  full  defense,  was  properly  held  insuffi- 
cient. For  the  defendant  to  construct  a  railway  upon  the 
plaintiff's  land  was  an  act  of  trespass,  for  which  an  action 
could  have  been  immediately  brought.  Every  day's  use  of 
it  for  railway  purposes  was  a  new  trespass,  founding  a  new 
claim  for  damages.  New  Milford  Water  Co.  v.  Watson, 
75  Conn.  237,  249,  52  Atl.  947,  53  Atl.  57;  Uline  v.  New  York 
Central  &  H.  R.  R.  Co.,  loi  N.  Y.  98,  4  N.  E.  536,  54  Am. 
Rep.  661.  More  than  three  years  had  elapsed  from  the  date 
of  the  original  entry  before  the  action  was  brought.  The 
statute  of  limitations  applicable  to  actions  of  trespass  (Gen. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S        139 

Lietts  9.  Hoboken  R. ,  Warehouse  A  Steamship  Con.  Co 

St.  1902,  §  II 15)  was  a  bar  to  so  much  of  the  plaintiff's  caase 
of  action  as  rested  upon  acts  done  more  than  three  years 
before  snit  broaght,  but  not  a  bar  to  a  recovery  for  acts  done 
or  damage  suffered  within  three  years.  Bull  v.  Pratt,  2  Root, 
440.  The  taking  of  the  plaintiff's  land  for  the  defendant's 
purpose  was  not  a  permanent  appropriation  of  it.  It  con- 
stituted a  temporary  invasion  of  his  rights,  commencing,  as 
averrred  in  the  answer,  on  or  about  December  15,  1899,  and 
continuing  until  on  or  about  March  15,  1901,  when  it  ceased 
altogether.  The  cause  of  demurrer  pleaded  to  the  fifth  defense 
was  that  ''the  acts  of  the  defendant  alleged  in  the  complaint 
gave  rise  to  one  continuous  and  entire  right  of  action,  and  it 
appears  from  the  allegations  of  the  answer  that  said  acts 
continued  until  on  or  about  the  iSth  day  of  March,  1901, 
which  is  within  three  years  before  the  commencement  of  this 
action."  This  statement  of  the  nature  of  the  wrong  was  not 
technically  accurate,  but  it  gave  the  defendant  substantial 
notice  that  the  plaintiff  considered  its  complaint  as  adapted 
to  a  recovery  for  a  continuing  series  of  acts,  the  latest  of  which 
occurred  on  or  about  March  i;,  1901.  It  must  be  presumed, 
in  the  absence  of  any  finding  to  the  contrary,  that  the  trial 
court,  in  assessing  damages,  considered  such  only  as  followed 
from  the  continuance  of  the  trespasses  within  three  years 
from  the  commencement  of  the  suit. 

There  is  no  error.     The  other  Judges  concurred. 


Letts  v.  Hoboken  R.,  Warehouse  &  Steamship  Connect- 
ing Co. 

{Supretne  Court  of  New  Jersey^  March  /,  /p<^^.) 

[57  Atl.  Rep.  392.] 

Liability  of  Matter  to  Tliird  Person—Assault  by  Watcliman.* 

Where  an  owner  of  property  employed  a  watchman  to  prevent  per- 
•ona  from  trespassing  thereon,  and  the  watchman,  within  the  scope  of 
his  employment,  and  acting  for  the  property  owner,  in  attempting  to 
remove  a  person  off  the  premises  made  an  assault  on  him  with  a  pistol, 
and  so  wounded  him  that  he  died,  the  property  owner  is  liable  in  dam- 
ages for  the  death. 

Same — Acts  of  Servant— Pleading. 

A  declaration  in  an  action  ag'ainst  a  corporation  for  the  wrongful 
death  of  a  person,  aUeg'ing'  that  the  defendant,  by  its  agfents  and  serv* 
ants,  made  an  assault  on  decedent,  and  shot  and  killed  him,  is  suffi- 
cient. 

Same — Same— Same^ 

The  liability  of  a  master  for  the  act  of  his  servant  in  attaclcing:  and 
killing'  a  person  passing  along  a  highway  is  not  made  to  appear  merely 
by  an  allegation  that  the  servant  in  making  the  attack  was  acting 
within  the  scope  of  his  employment. 

*See  foot-note  appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.),  10 
R.  R.  R.  244,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  244,  where  all  the  preced- 
ing authorities  in  this  series  are  collected  or  referred  to. 
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Action  by  Alonzo  W.  Letts,  administrator,  against  the 
Hoboken  Railroad,  Warehouse  &  Steamship  Connecting  Com- 
pany. 

Argued  November  term,  1903,  before  the  CHIEF  JUS- 
T*ICE,  and  DIXON,    HENDRICKSON,  and  SWAYZE,  JJ. 

Edmund  Wilson,  for  plaintifi. 

Lewis,  Besson  &  Stevens,  for  defendant. 

GUMMERE,  C.  J.  The  declaration  contains  four  counts, 
each  of  which  is  demurred  to.  The  first  count  alleges  that 
the  defendant  employed  one  Becker  as  a  watchman  of  its 
property,  and  to  prevent  persons  from  trespassing  upon  its 
lands,  and  that  Becker,  ^'within  the  scope  of  his  employ- 
ment, and  acting  for  and  in  the  interest  of  the  defendant,  in 
attempting  to  remove  the  plaintifi's  intestate  from  the  de- 
fendant's property,  made  an  assault  upon  him  with  a  pistol, 
and  so  wounded  him  that  he  died.''  The  second  count  is 
similar  to  the  first,  except  that  it  states  that  Becker,  ^'acting 
within  the  scope  of  his  employment,  and  for  the  purpose  of 
removing  the  plaintifi's  intestate  from  the  defendant's  lauds, 
assaulted  and  shot  him,  and  so  wounded  him  that  he  died." 
The  third  count  alleges  that  ^'the  defendant,  by  its  agents 
and  servants,  made  an  assault  upon  the  plaintifi's  intestate, 
and  shot  and  killed  him."  The  fourth  count  alleges  that  the 
plaintifi's  intestate  was  passing  over  and  across  a  public 
street  in  the  city  of  Hoboken,  and  that  Becker,  an  employee 
of  the  defendant  company,  acting  within  the  scope  of  his 
employment,  then  and  there  made  an  assault  upon  the 
deceased  with  a  gun,  and  shot  and  killed  him. 

The  first  and  second  counts,  each  of  them,  show  a  cause  of 
action.  They  allege  that  the  assault  was  made  by  the  agent 
of  the  defendant  while  in  the  performance  of  his  duty  of 
ejecting  the  deceased  from  the  defendant's  premises.  Au- 
thority given  by  the  master  to  his  servant  to  eject  trespassers 
from  the  former's  premises  charges  the  master  with  the  lia- 
bility for  the  act  of  the  servant  in  using  excessive  or  inap- 
propriate force  in  removing  one  who  was  a  trespasser.  And 
this  is  so  even  if  the  use  of  any  but  reasonable  and  necessary 
force  is  expressly,  prohibited.  West  Jersey  &  Seashore 
Railroad  Co.  v.  Welsh,  62  N.  J.  Law,  658,  42  Atl.  736,  72  Am. 
St.  Rep.  659. 

The  third  count  is  good  also.  It  alleges  that  the  defend- 
ant company  itself,  by  its  agents  and  servants,  made  the 
assault.  Such  a  count  was  sustained  by  this  court  in  the  case 
of  Wallace  v.  Mayor,  etc.,  of  Newark,  55  'Atl.  1078,  decided 
at  the  last  June  term. 

The  fourth  count  is  bad.  The  mere  fact  that  a  servant  of 
the  defendant  made  an  attack  upon  a  citizen  while  the  latter 
was  passing  along  the  public  highway  does  not  render  the 
defendant  responsible.  Such  an  act  is,  ordinarily,  entirely 
outside  the  scope  of  a  servant's  employment,  and  responsi- 
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bility  is  not  made  to  appear  merely  by  ao  allegation  that  the 
servant,  in  making  such  an  attack,  was  acting  within  the 
scope  of  his  employment.  The  pleading  mnst  show  facts 
to  support  that  allegation. 

The  demurrer  to  the  first,  second,  and  third  counts 
most  be  overruled;  that  to  the  fourth  count  must  be  sus* 
tained. 

OifAHA  Bridge  &  Terminal  Ry.  Co.  v.  Whitney  ei  al. 

{Supreme  Court  of  Nebraska^  April  21  ^  1904,) 

[99  N.  W.  Rep.  525.] 

Eminent  Domain— Award — Prior  Railroad  Improvements.* 

Ordinarily,  when  a  railroad  company  enters  upon  land  of  another, 
and  constructs  a  roadbed  and  trades  thereon,  and  occupies  the  land  for 
rig'ht  of  way  purposes^  and  thereafter  condemnation  proceeding's  are 
had  to  appropriate  the  land  on  which  the  roadbed  is  constructed,  under 
the  law  of  eminent  domain  the  landowner  cannot  in  such  proceedings 
have  the  value  of  such  improvements  included  in  his  award. 

Same — Same — Same— Application  of  Laws. 

Where,  however,  such  imprbvements  are  made  on  the  land  of  another, 
under  a  contract,  arrangement,  or  agreement  with  third  parties,  to  be 
used  for  private  purposes,  the  law  relative  to  the  seizure  of  property 
for  a  public  use  does  not  apply. 

Same — Same — Same — Same. 

The  rights  of  parties  in  such  a  case  are  to  be  measured  and  deter- 
mined by  legal  principles  generally  applicable  to  improvements  in  the 
nature  of  trade  fixtures  by  a  tenant  or  licensee  in  the  possession  and 
use  of  the  real  estate  on  which  the  improvements  are  made. 

Same — Same — Same — Same. 

A  roadbed  or  embankment  built  out  of  the  soil,  and  with  riprapping 
for  its  protection,  on  which  ties  and  rails  are  laid  for  use  as  a  railway 
track,  is  not  an  improvement  placed  upon  land  in  the  nature  of  a  trade 
fixture,  but  is  a  part  and  parcel  of  the  land  itself,  and,  where  there  are 
no  exceptions  or  reservations,  will  pass  by  a  deed  of  conveyance  as  does 
the  real  estate  on  which  constructed. 

Deeds— Estoppel. 

Whatever  be  the  form  or  nature  of  the  conveyance  of  real  property, 
if  the  grantor  therein  sets  forth  on  the  face  of  such  instrument,  by  way 
of  recital  or  averment,  either  in  express  terms  or  by  necessary  implica- 
tion, that  he  is  seised  or  possessed  of  a  particular  estate  in  the  premises 
conveyed,  then  such  grantor  and  all  persons  claiming  under  him  are 
ever  afterward  estopped  from  denying  that  he  was  so  seised  and  pos- 
sessed at  the  time  he  made  such  conveyance.  Hagensick  v.  Castor, 
73  N.  W.  932.  53  Neb.  495. 

Eminent  Domain — A  ward— Prior  Railroad  Improvements. 

A  railway  corporation,  under  an  agreement  with  a  land  company  to 
furnish  the  latter  certain  trackage  facilities,  entered  upon  land  l>elong- 
ing  to  a  third  party,  and  constructed  a  roadbed  and  railway  tracks 
thereon,  and  occupied  and  used  the  same  as  a  liceasee.  Afterwards  ne- 
gotiations were  entered  into  for  the  sale  of  the  real  estate,  a  part  of 
which  was  thus  occupied,  by  the  owner  to  a  purchasing  syndicate. 
During  the  negotiatioas  a  deed  for  the  land  on  which  the  improvement 
was  made  was  requested  and  obtained  from  the  railway  company,  which 

*See  foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Vaughn  (111.),  10 
R.  R.  R.  162, 33  Am.  A  Eng.  R.  Cas.,  N.  S.,  162,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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was  executed  and  delivered  ao  as  to  consummate  the  sale,  and  in  ptir« 
suance  of  a  prior  ag^reement  with  the  landowner,  in  settlement  of 
existing  controversies  over  land  boundaries,  and  which  conveyance  con- 
tained no  reservation  or  exception,  and  ran  to  the  owner,  who,  in  tarn, 
conveyed  to  the  purchasing^  syndicate  :  held,  in  proceeding's  beg^n 
thereafter  by  those  claiming  under  and  through  the  railway  corpora- 
tion to  condemn  a  right  of  way  along  where  such  embankment  was 
constructed,  (1)  that  the  title  to  the  embankment  or  roadbed  thus  con- 
structed had  passed  by  such  conveyances,  and  that  the  owners  of  the 
land  were  entitled  to  recover  the  value  of  the  roadbed  in  such  proceed- 
ings ;  (2)  that  the  ties  and  rails  constituting  the  railway  track  had  not, 
under  the  circumstances  disclosed  in  the  record,  lost  their  character  as 
personal  property  in  the  nature  of  removable  trade  fixtures,  and  re- 
mained the  property  of  the  railway  company  and  those  claiming  under 
it,  the  value  of  which  should  not  be  included  in  the  award  to  the  land- 
owners in  such  condemnation  proceedings. 
(Syllabus  by  the  Court.) 

On  rehearing.     Modified. 

For  former  opinion,  see  94  N.  W,  513.  . 

HOLCOMB,  C.  J.    This  cause  is  submitted  on  rehearing. 
The  object  of  the  action  begun  in  the  lower  court   was  to 
condemn  real  estate  for  right  of  way  purposes,  belonging  to 
the  defendant  in  error,  a  syndicate    owning  land  in  East 
Omaha.     On  the  right  of  way  sought  to  be  condemned  there 
existed  at  the  time  an  embankment  of  earth  thrown  up  for 
a  roadbed,  with  riprapping  to  protect  it  from  the  ravages  of 
the  Missouri  river,  and  overlaid  with  ties  and  rails,  thus  con- 
stituting a  completed  railroad  track.     The  roadbed  had  been 
constructed  by  the  Union  Pacific  Railway  Company,  under 
an  agreement  with  the  East  Omaha  Land  Company,  for  the 
purpose  of  furnishing  trackage  facilities  in  that  vicinity. 
The  bone  of  contention  is  the  ownership  of  the  roadbed  thus 
constructed,  and  whether  in  the  condemnation  proceedings 
the  plaintiff  in  error,  the  Omaha  Bridge  &  Terminal  Company, 
shall  be  obliged  to  pay  to  the  owner  of  the  real  estate  the 
value  of  the  improvements  thus  constructed,  which  has  been 
agreed  upon  by  stipulation,  in  addition  to  the  value  of  the 
land  taken,   as  if  no  such  improvements    had  been  placed 
thereon. 

In  the  former  opinion,  formulated  by  one  of  the  Commis- 
sioners, it  was  held  that  the  syndicate  was  not  entitled  to 
recover  the  value  of  the  roadbed,  ties,  and  rails  overlying 
the  same,  as  an  element  of  the  damages  sustained  by  reason 
of  the  appropriation  of  the  real  estate.  Omaha  Bridge  & 
Terminal  Ry.  Co.  v.  Whitney,  Jr.,  et  al.  (Neb.)  94  N.  W. 
SI 3.  The  conclusions  heretofore  reached  run  counter  to  an 
opinion  of  the  Supreme  Court  of  Iowa  shortly  before  handed 
down  in  a  case  between  the  same  parties,  and  involving  an 
identical  state  of  facts,  and  calling  for  the  application  of  the 
same  principles  of  law.  Van  Husan  v.  Omaha  Bridge  & 
Terminal  R.  Co.  (Iowa)  92  N.  W.  47.  The  anomalous  condi- 
tion in  which  the  litigants  find  themselves  by  reason  of 
these  two  decisions  does  nothing  more,   perhaps,   than  to 
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emphasize  the  fact  that  the  courts  sometimes  err,  as  does 
fallible,  mortal  maa  in  other  fields  of  human  activities.  Be- 
cause of  the  difierent  conclusions  reached  by  the  two  opin- 
ions referred  to,  we  have  felt  it  incumbent  upon  us  to  give 
to  the  controversy  more  than  the  usual  degree  of  investiga- 
tion and  consideration. 

Our  attention  is  earnestly  challenged  by  counsel  for  owners 
of  the  land  to  the  proposition  that  in  the  former  opinion  there 
was  a  failure  to  give  to  the  deed  of  the  railway  company  to 
their  immediate  grantor,  which  was  executed  after  the  rail- 
road track  had  been  constructed  by  that  company,  the  weight 
and  importance  the  nature  and  character  of  the  instrument 
and  the  circumstances  surrounding  its  execution  and  delivery 
demanded.     It  is  urged  with  apparent  sincerity  and  much 
plausibility  that  the  legal  status  of  the  parties  is  to  be  con- 
trolled and  determined  almost  wholly  by  this  instrument, 
which,  it  is    asserted,  convoyed  unreservedly  and  without 
exceptions  or  qualifications  the  full  and  absolute  right  and 
title  of  the  railway  company  in  and  to  the  disputed  property, 
and  every  part  thereof,  to  the  giantor  of  the  syndicate,  and 
that  the  railway  company,  and  those  claiming  under  and 
through  it,  including  the  bridge  company,  the  defendant  in 
error,  are  estopped  and  cannot  be  heard  to  say  that  the  rail- 
way company  did  not  have  title  to  the  roadbed  when  it  made 
its  said  deed  of  conveyance,  nor  to  deny  that  all  interest  and 
property  rights  therein  passed  by  such  conveyance.     It  is 
urged  upon  us  that,  at  the  time  of  the  negotiations  for  the 
purchase  of  the  land  by  the  syndicate,  a  part  of  which  it  is 
sought  to  have  condemned,  and  on    which  the  roadbed  is 
constructed,  before  the  negotiations  were  consummated,  and 
as  a  condition  upon  which  the  sale  was  made,  a  conveyance 
such  as  was  made  was  demanded  by  the  syndicate,  and  that, 
when  executed  in  pursuance  thereof,  without  exception  or 
reservation,  the  grantees  relied  upon  the  deed  as  conveying 
the  full  and  absolute    title  to  the   real  property  included 
therein,  and  every  part  thereof,  and  the  appurtenances  there- 
unto belonging,  and  that,  relying  upon  the  muniments  of 
title  thus  shown,  they  purchased  the  real  estate,  the  embank- 
ment, and  riprapping  thereon,  constituting  the  roadbed  now 
in  controversy,  and  that  the  railway  company  and  the  bridge 
company,  as  its  successor  in  interest,  are,  under  the  circum- 
stances, barred  and  estopped  from  denying  that  the  railway 
company  had  no  title  to  the  real  property  thus  attempted  to 
be  conveyed,  and  did  not  in  fact  convey  its  title  and  interest 
therein,  including  the  said  embankment  or  roadbed. 

The  former  opinion  proceeds  upon  the  theory  that  the 
railway  company  had  constructed  the  roadbed  in  controversy 
under  an  agreement  with  the  land  company  for  trackage 
facilities  on  land  not  its  own,  and  that  such  track,  including 
the  roadbed  or  embankment,  notwithstanding  the  deed  men- 
tioned, remained  the  property  of  the  railway  company,  and 
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that  the  improvement  thus  made,  which  in  fact  was  appur- 
tenant to  the  real  estate  on  which  located,  yet  legally  it  was 
not  so  appurtenant,   and  remained  the  property  of  those 
constructing  it,  and  was  owned   and  occupied  by  them   as 
licenses  under  an  implied  agreement  with  the  owner  of  the 
land  that  it  should  remain  the  property  of  the  railway  com* 
pany,  and  because  thereof,  in  condemnation  proceedings,  the 
value  of  the  track,  including  the  embankment  and  riprap* 
ping,  could  not  be  recovered  by  the  owners  of  the  realty   as 
a  proper  element  of  damages,  in  determining  the  value  of  the 
land  taken  for  right  of  way  purposes.     It  is  also  held  that  the 
railway  company  never  having  been,  in  tact,  the  owner  of 
the  real  estate  described  in  the  deed  of  conveyance,  or,  if  it 
ever  was,  it  had,  before  the  construction  of  the  roadbed  in 
controversy,  relinquished  its  right  and  title  thereto  under 
an  agreemeent  hereafter  to  be  noticed,  so  that  its  conveyance 
by  deed  of  the  real  property  on  which  the  track  is  constructed 
amounted  to  no  more  than  a  release  and  quitclaim  of  title, 
and  that,  under  all  the  circumstances,  it,  or  those  claiming 
through   it,  were  not  estopped    from  denying  that   it   had 
title,  nor  from  showing   the  true  situation  with  respect  to 
the  ownership  and  title  to  the  real  property,   and  to  the 
improvements  placed  thereon  by  the  construction  of  the  rail- 
road track. 

The  facts  briefly  stated,   as  gleaned  from  the  record,  are 
these:    In  1889  the  land  now  owned   by  the  syndicate  was 
claimed  by  one  Anthony  W.  Street  for  himself,  or  as  trustee 
for  the  Council  Blufis  &  Nebraska  Ferry  Company.     At  that 
time  the  railway  company,  under  a  contract,  agreement,  or 
arrangement  with  the  East  Omaha  Land  Company,  undertook 
to  furnish  for  the  latter  company  certain  trackage  facilities  to 
and  over  its  own  lands  in  East  Omaha :  the  land  company  to  f  ur-« 
nish  title  to  the  lands  upon  which  the  tracks  were  to  be  laid. 
The  boundaries  of  the  lands  over  which  the  tracks  were  to 
be  constructed  appear  to.  have  been  in  controversy.    When 
construction  work  was  begun.  Street  and  the  ferry  company 
began  an  action  to  enjoin  the  railway  company  from  con-^ 
structing  a  roadbed  and  laying  its  tracks  on  the  lands  claimed 
by  the  former,  and  at  the  same  time  began  an   action  in  the 
federal  court  against  the  land  company,  the  object  of  which 
was  to  have  adjusted  the  disputed  boundaries,  and  to  quiet 
title  to  the  lands  claimed   by  the    plaintiff  in   that    action. 
From  what  followed,  it  is  obvious  that  a  tract  of  real  estate* 
lying  in  East  Omaha,  on  each  side  of  the  Iowa  and  Nebraska 
boundary   line,  was  claimed  in  separate  parts  by  the  railway 
company,  the  land  company,  and  the  ferry  company,  or  Street 
as  its  trustee.     It  is  not  made  to   appear  what  particular 
tract  included   in  the  whole  was  claimed  by  each  or  either  of 
the  contestants.     An  agreement  was  entered  into  by  the  three 
parties  whereby  a  settlement  and  final  adjustment  of  all  the 
controversies  growing  out  of  the  conflicting  claims  was  had^ 
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and  for  an  adjudication  of  which  the  aaits  mentioned  were 
instituted.  A  duly  executed  contract  was  entered  into,  under 
the  terms  of  which  certain  portions  of  the  real  estate  in  con- 
ttoversy,  as  therein  described,  were  by  the  others  to  be 
conveyed  to  each  of  the  respective  parties,  the  suits  dis- 
missed, and  a  release  given  of  all  damages  on  account  of  the 
commencement  of  the  same.  The  land  company  and  the 
ferry  company  agreed  to  make  their  separate  deeds  for  cer- 
tain lands  therein  described  to  the  railway  company.  The 
railway  and  the  land  company  agreed  to  make  their  separate 
deeds  to  the  ferry  company  of  certain  of  the  lands  as  therein 
described,  this  part  of  the  agreement  to  convey  describing 
the  land  on  which  the  roadbed  and  embankment  now  in 
controversy  was  constructed.  The  land  company  agreed  to 
make  its  deed  to  other  of  the  land  in  controversy  to  the  ferry 
company  or  a  trustee  for  the  use  and  benefit  of  its  stock- 
holders, and  the  ferry  company  agreed  to  make  to  the  land 
company  a  deed  for  certain  other  of  the  land  in  controversy; 
the  agreement  for  these  several  deeds  of  conveyance  mani- 
festly covering  and  including  all  of  the  lands  in  controversy 
to  which  either  of  the  parties  laid  any  claim  of  title  when 
the  injunction  suit  and  the  suit  to  quiet  title  were  begun. 
After  the  execution  of  the  agreement  mentioned,  the  railway 
company  resumed  the  construction  of  the  roadbed  and  track 
under  its  agreement  with  the  land  company,  the  part  in  con- 
troversy being  constructed  on  the  land  which  by  the  tripar- 
tite agreement  belonged  to  and  was  to  be  conveyed  to  the 
ferry  company  or  Street,  its  trustee;  such  construction  work 
continuing  from  time  to  time  until  1890,  when  it  was  com- 
pleted, and  since  which  a  railroad  track  has  been  maintained 
thereon.  In  1892  Street  sold  the  land  to  the  syndicate,  who 
are  defendants  in  error.  In  consummating  the  sale,  a  deed 
was  required  from  the  Union  Pacific  Railway  Company,  which 
was  executed  and  delivered  to  Street,  and  Street,  in  turn, 
conveyed  to  the  syndicate.  At  the  same  time  the  East 
Omaha  Land  Company  conveyed,  by  deed  in  all  essential 
features  the  same  as  the  railway  company's,  the  land  in 
controversy,  with  other  lands,  direct  to  the  purchasing  syn- 
dicate. The  rights  of  the  syndicate  are  therefore  such  as  it 
acquired  by  its  purchase  from  Street,  which  included  what- 
ever title  he  held  in  his  own  right  or  as  trustee,  including 
those  rights  which  he  acquired  from  the  railway  company  by 
its  deed  above  referred  to,  and  also  whatever  rights  were 
transferred  by  the  deed  of  the  land  company  to  the  syndicate, 
executed  and  delivered  at  the  same  time.  Thereafter,  in 
1894,  by  a  decree  of  the  federal  court  in  an  nction  on  the  con- 
tract between  the  land  company  and  the  Union  Pacific  Rail- 
way Company,  the  land  company  was  adjudged  to  be  the 
owner  of  the  improvements  made  by  the  railway  company  in 
its  construction  of  the  trackage  facilities  referred  to  under  its 
contract  with  the  land  company,  subject  to  a  lien  in  favor  of 
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the  railway  company  for  $85,000,  which  was  paid  by  the  land 
company,  which  thereupon  became  possessed  in  its  own  r]fi:ht 
of  the  property  in  controversy  in  that  action.  The  decree, 
as  we  understand  it,  did  not  undertake  to,  nor  did  it,  adju- 
dicate title  to  lands,  or  any  interest  therein,  but  only  those 
property  rights  arising  out  of  the  construction  of  the  railroad 
tracks  under  the  contract  between  the  litigants,  which  was 
treated  as  personal  property  in  the  nature  of  improvements 
or  fixtures  on  real  estate.  The  syndicate  was  not  a  party  to 
the  action,  and,  of  course,  not  bound  by  the  adjudication,  so 
far  as  its  rights  and  interest  in  the  property  are  concerned. 
The  bridge  company's  rights  in  the  premises  were  acquired 
from  the  East  Omaha  Land  Company  after  the  litigation  last 
referred  to.  What,  then,  in  view  of  what  has  been  said,  are 
the  legal  rights  of  each  of  the  litigants,  how  are  they  to  be 
measured,  and  what  legal  principles  may  we  properly  invoke 
in  the  determination  of  the  controversy? 

The  bridge  company  contends  that  a  fair  construction  of 
the  several  contracts  of  the  parties  interested,  with  a  view 
of  ascertaining  the  true  intention  and  meaning  thereof,  leads 
to  the  conclusion  that  the  railroad  embankment,  as  property, 
has  never  passed  to  the  syndicate  owners  of  the  land  on  which 
located,  and  that  such  improvements  were  at  the  time  of  the 
commencement  of  the  condemnation  proceedings  in  the  nature 
of  trade  fixtures,  which  did  not  pass  by  the  conveyances  under 
which  the  syndicate  claims,  but  were  acquired  by  the  bridge 
company  by  the  several  transactions  referred  to,  and  as  such 
were  no  part  of  the  real  estate  sought  to  be  condemned,  and 
for  the  payment  of  which  the  company  is  not  legally  liable. 
On  the  contrary,  the  syndicate  contends  that  such  property 
was  a  part  of  the  real  estate  purchased,   or  appurtenant 
thereto;  that  it  is  a  purchaser  for  value,  relying,  as  it  had  the 
right  to  do,  on  the  terms  of  the  grant  from  Street  and  his 
immediate  grantor,   the    railway  company,   as  well  as  the 
deed  from  the  land  company,  all  of  which  were  without  reser- 
vation or  exception,  and  that  it  is  in  the  attitude  of  a  bona 
fide  purchaser,  without  notice,  of  the  real  estate,  including 
the  appurtenances  thereunto  belonging,  which  included  the 
property  in   controversy.     It  is  said  in  the  former  opinion, 
and,  as  we  think,   correctly,  that  the  railway  company,  in 
entering  upon  the  land  and  constructing  the  roadbed  and 
tracks  under  the  agreement  with  the  land  company,  was  not 
doing  so  with  a  view  of  exercising  any  of  its  powers  under 
the  law  of  eminent  domain.     Its  operations  in  regard  to  such 
improvements  were  the  same  as  those  of  a  natural  person, 
and  any  rights  it  acquired  thereby  for  itself  or  for  the  land 
company  are  to  be   gauged   and   determined  as  though  the 
improvement  was  of  some  other  character,  and  to  which  the 
rules  of  seizure  and  appropriation  of  property  for  public 
purposes  had  no  application.     The  rule,  no  doubt,  is  that  a 
railroad  company,  when  it  enters  upon  the  land  of  another. 
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coDStrncts  a  roadbed,  and  places  its  ties  and  rails  thereon, 
and  occnpies  the  land  for  right  of  way  purposes,  has  created 
property  which  would  inure  to  the  benefit  of  and  belong  to 
the  company  thus  constructing  it,  or  to  its  grantees,  and  a 
landowner  could  not,  in  condemnation  proceedings,  have 
the  value  of  such  work  and  improvement  included  in  hit 
award. 

It  is  obvious  in  this  case  that  the  railway  company,  when 
it  entered  upon  the  land  which  under  the  tripartite  agreement 
belonged  to  Street,  and  constructed  the  embankment  and  rip- 
rapping  constituting  the  roadbed  in  controversy,  did  so  as  a 
licensee.    The  consent  of  Street,  the  owner,  to  the  making  of 
such   improvements,  will,  under  the  circumstances,   be  in- 
ferred.   An  implied  agreement  arises,   by  operation  of  law, 
to  the  use  of  the  improvement  thus  made  during  the  existence 
of  the  license,  and  to  a  removal  thereof  in  the  event  the 
property  is  susceptible  of  removal  at  the  termination  or 
revocation  of  the  license.    Had  the  agreement  of  1889  con* 
stituted  the  executed  contract  between  the  parties  thereto, 
or  had  deeds  in  pursuance  thereof  been  at  once  executed  and 
delivered,  it  seems  to  us  entirely  clear,  upon  principle  and 
authority,  the  right  of  property  in  the  roadbed  and  tracks 
would  remain  in  the  parties  constructing,  using,  and  occupying 
the  same,  and  would  not  have  passed  by  the  deed  evidencing 
their  title  to  the  real  estate  on  which  located,  and  should 
not  be  included  in  the  award  for  the  land  taken  in  the  con* 
demnation  proceedings  in  the  case  at  bar.     In  the  deed  from 
Street  to  the  syndicate  is  found  the  following  recital:    ^'Sub- 
ject  also  to  right  of  way,  if  any,  over  said  premises  fifty  feet 
wide  now  occupied  by  tracks  of  Union  Pacific  Railway  Com- 
pany."    This  was  sufficient  to  put  the  purchasers'  on  inquiry 
as  to  the  right  of  the  railway  company  to  property  then  occu- 
pied and  in  use  by  them,  whether  as  licensees  or  otherwise, 
and  the  rights  of  the  grantees  would  be  no  greater  than  those 
of  their  grantor,  Street.     But  no  such  deed  had  then  been 
executed.     The  railway  company  ostensibly  had  some  rights 
to  the  improvements  and  to  the  occupancy  of  the  railroad 
tracks,  notice  of  which  was  given  by  its  possession   and  use 
thereof.     The  prospective  purchasers  had  knowledge  of  these 
facts.     They  refused  to  buy  until  the  railway  company  should 
convey  to  them  or  their  grantor  all  of  its  rights  and  title  to 
the  land  and  its  appurtenances.     Thereupon  the  deed  was 
executed  and  delivered  by  the  company,  purporting  to  grant 
all  the  real  estate  described  therein,  together  with  all  appur- 
tenances thereunto  belonging.     It  is  obvious  that  the  syn- 
dicate relied  upon  the  conveyance  from  the  railway  company 
to  their  grantor  as  passing  title  to  the  very  property  that  is 
in  controversy.     This  is  testified  to  positively  by  the  two 
chief  actors  in  the  negotiations,  one  of  whom  represented  the 
purchasing  syndicate,  and  the  other  the  sellers.     Again,  it 
is  testified  that,  because  of  some  slight  inaccuracy  in  de- 
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Bcription,  the  deed  executed  by  the  railway  company  was 
returned  to  it  for  correction.  It  was  then  remarked  by  the 
legal  representative  of  the  railway  company  that  there  was 
no  particular  objection  to  making  a  new  deed,  but,  it  appear- 
ing that  no  reservation  of  a  right  of  way  had  been  made 
in  the  deed  executed,  the  company  ought  to  reserve  the  right 
of  way  in  the  requested  new  deed.  The  representative  of 
the  owners  of  the  land,  not  wishing  that  any  reservation 
should  be  made  in  the  deed,  after  some  further  talk,  accepted 
the  old  deed  as  executed,  because,  as  he  puts  it,  the  repre- 
sentative of  the  syndicate  would  not  take  the  land  with  the 
railroad  dividing  it.  The  conveyance  of  Street  to  the  syn- 
dicate, in  which  the  deed  recited  that  it  was  made  subject 
to  a  right  of  way,  if  any,  50  feet  wide,  can  scarcely  mean 
more  than  that  the  grantor  was  desirous  of  absolving  him- 
self from  any  possible  liability  or  litigation  in  consequence 
of  the  land  which  he  was  conveying  being  incumbered  by 
the  railroad  tracks.  It  is  apparent  that  whatever  title  thereto 
passed  by  the  deed  of  the  railroad  company  to  Street  of 
necessity  inured  to  the  benefit  of  the  purchasing  syndicate, 
who  might  rightfully  look  beyond  their  own  deed,  and  to 
that  instrument,  in  determining  the  nature  and  extent  of  the 
title  secured  through  the  then  owner.  The  proof  further 
shows  that  the  bridge  company,  several  years  after  the  pur- 
chase by  the  syndicate,  on  more  than  one  occasion,  by  cor- 
respondence with  owners  of  the  real  estate,  disclaimed  any 
right  or  interest  in  or  to  the  roadbed  or  embankment,  and 
offered  to  remove  therefrom  the  tracks— that  is,  the  ties  and 
rails — whenever  requested  so  to  do,  upon  the  giving  of  60 
days'  notice,  or,  in  the  alternative,  to,  in  the  exercise  of 
eminent  domain,  acquire  title  to  a  right  of  way  on  which  the 
property  was  located  by  proceedings  in  condemnation. 

From  what  has  been  said,  we  are  not  prepared  to  concede 
the  correctness  of  the  position  of  counsel  for  the  bridge  com-^^ 
pany  to  the  effect  that  a  fair  construction  of  the  contracts 
under  which  the  parties  claim,  in  the  light  of  surrounding 
circumstances,  and  with  a  view  of  ascertaining  the  true  in- 
tentions of  the  parties  thereto,  warrants  the  inference  that 
the  property  made  up  of  the  roadbed  or  embankment  has 
never  lost  its  character  as  personalty  in  the  nature  of  trade 
fixtures,  and  was  never  acquired  by  the  several  conveyances 
of  real  property  under  and  by  virtue  of  which  the  syndicate 
claims  title.  As  to  the  deeds  of  conveyance  executed  by  the 
railway  company  and  by  the  land  company  in  the  execution 
of  the  prior  contract,  and  to  bring  about  a  consumma- 
tion of  the  sale  of  the  lands  therein  described  to  the  purchas- 
ing syndicate,  bearing  dates  December  i;  and  16,  1902,  they 
both  purport  to  convey  all  present  interest  in  the  realty  de- 
scribed therein,  and  the  appurtenances  thereunto  belonging. 
They  grant,  bargain,  sell,  demise,  and  quitclaim  the  real 
estate  and  appurtenances  to  the  grantees  and  their  heirs» 
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SO  that  neither  of  the  grantors*   nor  any  person  claiming  in 
their  name  and  behalf,  shall  or  will  hereafter  claim  or  demand 
any  right  to  the  premises  or  any  part  thereof.     And  it  is 
especially  covenanted  that  the  premises  are  free  from  any 
incumbrances  placed  thereon  by  the  grantors,  and  that  they 
covenant  to  warrant  and  defend  the  title  against  any  and 
all  persons  claiming  ander  or  through  them.     There  Vfert  no 
reservations  or  exceptions  of  any   character  contained  in 
either  of  the  two  deeds.     The  consideration  named  was  the 
premises  recited  in  the  prior  agreement  and  its  fulfillment, 
and  the  sum  of  $i.     The  consideration,  of  course,  is  open  for 
inquiry  by  parol  testimony,  but  not  so  the  written  contract  in 
respect  of  the  property  conveyed,  and  the  nature  of  the  title 
and  estate    passing  to   the  grantee.     The  written  contract 
must,  in  respect  of  these  matters,  speak  for  itself.     At  the 
time  of  the  execution  and  delivery  of  the  deed,  the  improve- 
ments in  controversy  were  upon  the  land  therein  described. 
It  is  contended  with  much  earnestness  that  the  deed  of  the 
railway  company  is  to  be  construed  in  the  light  of  the  prior 
agreement,  of  which  it  became  the  executed  contract,  and  as 
being  merely  a  fulfillment  of  that  agreement,  and  as  passing 
only  an  apparent  or  possible  interest  and  estate  in  the^  land 
held   by  the  railway  company  at  the  time  of  the  making  of 
such   agreement,  and  nothing  further  or  greater,  and  that 
it  was  never  in  the  contemplation  of  the  parties  that  the 
roadbed  and  tracks  passed  by  the  conveyance,   but,  on  the 
other  hand,  they  remained  and  were  in  fact  personal  property 
belonging  to  the  company,   and  in  its  use  and   possession  as 
a  licensee,  with  an  implied  agreement  of  the  right  of  removal 
on  the  termination  of  the  tenancy.     We  cannot  but  regard 
the  conveyance  as  in  fact  and  in  legal  contemplation  trans- 
ferring to  the  grantee  named  the  after-acquired   interest  of 
the  railway  company  of  all  that  part  of  the  improvements 
placed  on  the  real  estate  in  its  construction  of  the  roadbed, 
as  a  licensee,  which  may  fairly  and  properly  be  denominated 
real  estate  or  appurtenances  attached  thereto.     The  deed, 
as  made,   and  under  the  circumstances,  performed  the  o£5ce 
of  an  executed  contract  in  fulfillment  of  the  prior  agreement, 
and,  in  the  eye  of  the  law,  was  a  present  conveyance  oi 
after-acquired  rights  in  the  real  estate  conveyed.    The  situation 
and  legal  relations  of  the  parties  affected  by  the  conveyance 
were,  as  it  seems  to  us,  the  same  as  though  the  agreement 
had  been  executed  by  the  making  and  delivery  of  a  deed  in 
pursuance  thereof,  and  thereafter  the  railway  company  had 
entered   upon  the  land  as  a  licensee,   and  had  constructed 
the  embankment  in  controversy,    and,  upon  the  negotiations 
for  the  purchase  of  the  land,  the  purchasers  demanded  and 
were  given  an  instrument  of  conveyance  such  as  was  given  in 
this  case.     Under  such  circumstances,  can  it  be  doubted  that 
the  railway  company,  and  those  claiming  in  privity  with  it, 
would  be  estopped  from  claiming  that  title  to  the  roadbed  did 
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not  pass  by  such  conveyance?  We  think  the  views  expressed 
by  the  Iowa  Supreme  Court  a^  to  the  nature  of  the  property 
denominated  the  roadbed  or  embankment  are  correct,  and 
should,  in  a  large  measure,  determine  the  question  of  its 
inclusion  or  exclusion  in  the  execution  of  the  deed  by  the 
railway  company.  ''As  to  the  embankment  itself,'*  says  that 
court,  'Mt  was  not  a  fixture,  any  more  than  a  dike,  a  levee, 
or  a  well  put  upon  the  land.  It  was  a  part  of  the  land  itself, 
and  undoubtedly  passed  by  the  deed.  As  for  the  riprapping, 
we  think  the  same  rule  applies."  Van  Husan  v.  Terminal 
Company,  supra.  It  is  true  that,  in  a  sense,  and  in  a  proper 
case,  a  roadbed  constructed  on  land  belonging  to  another^ 
in  an  action  to  condemn  a  right  of  way,  might  be  said  to 
be  not  legally  a  part  of  the  land,  or  at  least  not  such  part  of 
it  as  would  give  to  the  owner  the  right  to  have  its  value  in- 
cluded in  the  award  to  which  he  was  entitled  for  the  appro- 
priation of  his  land  for  public  purposes.  As  we  have  seen» 
however,  in  the  case  at  bar,  this  rule  has  no  proper  applica- 
tion. Nor  are  we  prepared  to  say  that,  upon  principles 
analogous  to  the  one  just  adverted  to,  when  an  improvement 
such  as  the  one  under  consideration  has  been  made  by  one 
acting  as  a  licensee,  and  used,  with  the  implied  consent  and 
agreement  of  the  owner,  as  his  own,  and  later  on  such 
licensee,  or  those  in  privity  with  him.  were  authorized  to 
invoke  the  powers  of  eminent  domain,  and  appropriate  as  a 
right  of  way,  or  for  other  public  use,  the  land  upon  which 
th^  improvement  was  constructed,  that,  in  awarding  compen- 
sation for  the  appropriation  of  such  land,  the  improvement 
so  made  and  used,  and  the  value  thereof,  could  properly  be 
included  or  considered  in  estimating  the  damages  sustained. 
In  the  present  case,  however,  we  have  yet  another  and  a 
different  question  to  deal  with.  The  deed  of  the  railway 
company  was  made  after  the  improvements  were  constructed 
by  it.  By  no  manner  of  reasoning  can  it  be  said  that  the 
terms  of  the  grant  did  not  include  and  convey  the  embank- 
ment on  the  land  described  therein,  either  as  a  part  and 
parcel  of  the  realty,  or  as  an  appurtenant  thereto.  It  must, 
for  obvious  reasons,  be  construed  according  to  its  terms  and 
date.  To  do  otherwise  is  by  parol  to  ingraft  exceptions  and 
reservations  thereon  which  are  clearly  inadmissible.  Smith 
v.  Price,  39  111.  28,  89  Am.  Dec.  284;  Van  Husan  v.  Terminal 
Co.,  supra.  Even  if  the  deed  had  been  executed  and  accepted 
in  performance  of  the  prior  contract,  with  no  other 
element  properly  to  be  considered,  the  contract  itself 
became  thereby  functus  officio,  and  thenceforth  the 
rights  of  the  parties  are  to  be  measured  aqd  determined  by 
the  deed,  and  not  by  the  contract;  the  presumption  being 
that  the  deed  gives  expression  to  the  final  purpose  of  the  par- 
ties. Griswold  v.  Eastman  (Minn.)  53  N.  W.  542;  Chloupek 
V.  Perotka  (Wis.)  62  N.  W.  537,  46  Am.  St.  Rep.  858.  The 
Union  Pacific  Railway  Company,  after  having  constructed 
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tlie  embankment  in  controversy,  and  ostensibly  owning  or 
having  some  interest  therein,  and  a  right  to  the  use  and 
occapancy  thereof,  and  the  land  out  of  which  the  same  was 
constructed,  by  its  deed  conveyed  its  title  and  interest  unqual- 
ifiedly, and  cannot  now,  in  the  face  of  the  solemn  asserva- 
tions  of  title  and  ownership,  nor  those  in  privity  with  it,  be 
heard  to  say  that  it  had  no  title  to  such  land,  and  conveyed 
nothing  by  such  instrument.  The  doctrine  of  estoppel  by 
deed  would  be  of  no  value  if  such  could  be  done.  This  court 
has  held  that,  ''whatever  be  the  form  or  nature  of  the  con- 
veyance of  the  real  property,  if  the  grantor  therein  sets  forth 
on  the  face  of  such  instrument,  by  way  of  recital  or  averment, 
either  in  express  terms  or  by  necessary  implication,  that  he 
is  seised  of  a  particular  estate  in  the  premises  conveyed,  then 
such  grantor  and  all  persons  claiming  under  him  are  ever 
afterward  estopped  from  denying  that  he  was  so  seised  and 
possessed  at  the  time  he  made  such  conveyance. ' '  Hagensick 
V.  Castor,  S3  Neb.  49s,  73  N.  W.  932.  This  utterance  is  in 
harmony  with  the  views  expressed  by  the  Supreme  Court  of 
Iowa,  wherein  it  is  said:  "The  doctrine  of  estoppel  is  a 
salutary  one,  and  to  establish  the  rule  contended  for  by  ap- 
pellee would  be  to  destroy  the  security  of  all  land  titles,  and 
permit  grantors,  after  solemnly  a£Brming  that  they  had  title, 
to  insist  that  they  did  not,  although  subsequent  good-faith 
purchasers  would  have  parted  with  their  money,  as  in  this 
case,  on  the  strength  of  the  integrity  of  the  title.  There 
are,  as  it  seems  to  us,  no  two  sides  to  this  question.*'  Van 
Husan  v.  Terminal  Company,  supra.  We  conclude,  there- 
fore, that  the  property  denominated  the  roadbed  or  embank- 
ment on  the  land  described  in  the  conveyance  of  the  railway 
company  passed  to  the  purchasers  thereof  from  Street,  the 
grantee  therein  named,  and  that  the  value  thereof  may,  in 
the  condemnation  proceeding?,  be  recovered  as  a  part  of  the 
compensation  justly  due  for  the  appropriation  of  the  land 
on  which  constructed  for  right  of  way  purposes. 

As  to  the  ties  and  rails  on  the  embankment,  which  consti- 
tute the  track  proper,  we  are  satisfied  with  the  conclusion 
reached  in  the  former  opinion.  These  are  more  distinctively 
personal  property.  They  have  more  of  the  characteristics 
of  personal  property  than  of  real  property.  Whether  or  not 
they  passed  with  the  conveyance  of  the  land  must,  we  think, 
be  determined  by  the  nature  of  the  transaction,  and  the  cir- 
cumstances surrounding  the  same.  They  are  undoubtedly  a 
species  of  property  easily  removable  at  the  termination  of 
the  tenancy,  without  material  injury  to  the  freehold.  The 
railway  company,  long  after  the  purchase  of  the  land,  and 
until  the  proceedings  in  condemnation  were  begun,  retained 
the  possession  and  use  of  these  tracks,  and,  of  course,  in  a 
sense,  the  entire  right  of  way,  without  objection  and  with 
the  implied  assents  of  the  landowners.  There  may  have 
been,  and  probably  were,  during  this  long  period,  changes, 
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improvements,  and  repairs.     Under  all  accepted  rules  gov- 
erning the  rights  of  a  licensee  who  has  placed  improvements 
in  the  nature  of  trade  fixtures  on  real  property,   which,  by 
agreement  of  parties,  are  to  retain  their  character  as  personal 
property,  an  implied  agreement  of  the  right  of  removal    is 
raised;  and  of  rights  of  this  character,  when  applied  to  this 
particular  species  of  property,  the  purchasers  of  the  land,  we 
are  satisfied,    acquired  no  title  or  interest  therein.     Tfaey 
were  not  buying  railroads,  but  real  estate.     What  they  coo- 
tracted  for  was  all   the  real  estate  described   in  their  deed» 
with  appurtenances  properly  belonging  and  attached  thereto. 
Respecting  this  subject  it  is  said  in  Rowand  v.  Anderson,  33 
Kan.  264,  6  Pac.  255,  52  Am.  Rep.  529:    '4t  may  be  conceded 
that  a  party  who,  under  a  parol  permission  or  license,  places 
upon  the  land  of  another  a  permanent  improvement,  with  the 
right,  when  he  desires,  to  enter  and  take  it  therefrom,  may 
exercise  that  right  at  any  time  before  the  permission   or 
license  is  revoked  by  the  landowner,  and  probably  he    has 
the  right  to  enter  to  remove  a  fixture  within  a  reasonable 
time  after  the  revocation.     And  it  would  seem  that  any  sub- 
sequent vendee  who  purchased  the  land  with  notice  of  such 
parol    agreement    or     license,   and    of     the     interest    of 
the  parties    in    the    fixture,   would    be    bound     by    such 
agreement.     But     we     think     this     doctrine     cannot    be 
carried  to  the  extent  of  binding  or  affecting  injuriously  third 
parties  to  whom  the  land  has  been  conveyed  without  reser- 
vation, and  to  whose  notice  the  parol  license  has  not  been 
brought.''    To  the  same  effect  it  is  said  in  an  opinion  by 
the  Supreme  Court  of  New  York:    ''It  will  readily  be  con- 
ceded that  the  ordinary  distinction  between  real  estate  and 
chattels  exists  in  the  nature  of  the  subject,  and  cannot,  in 
general,  be  changed  by  the  convention  of  the  parties.     Thus 
it  would  not  be  competent  for  parties  to  create  a   personal 
chattel  interest  in  a  part  of  the  separate  bricks,  beams,  or 
other  materials  of  which  the  walls  of  a  house  were  composed* 
Rights  by  way  of  license  might  be  created  in  such  a  subject, 
but  it  could  not  be  made  alienable  as  chattels,  or  subjected 
to  the  general  rules  by  which  the  succession  of  that  species 
of  property  is  regulated.     But  it  is  otherwise  with  things 
which,  being  originally  personal  in  their  nature,  are  attached 
to  the  realty  in  such  a  manner  that  they   may  be  detached 
without   being  destroyed  or  materially  injured,  and  without 
destruction   of,  or  material   injury   to,  the  things    real  with 
which  they  are  connected,  though  their  connection  with  the 
land  or  other  real  estate  is  such  that,  in  the  absence  of  an 
agreement  or  of  any  special  relaiion  between   the  parties  in 
interest,  they  would  be  a  part  of  the  real   estate."     Ford  v. 
Cobb,  20  N.  Y.  344.     The  right  of  removal  of  this  property 
as  personalty,    under  the  circumstances    disclosed  by  the 
record,  comes  fairly  within  the  rule  as  above  announced.     If 
the  property  may  be  rightfully  removed,  as  we  think  it  may, 
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then  we  see  no  good  reason  for  holding  otherwise  than  in 
the  condemnation  proceedings  its  value  is  not  properly  an 
item  for  which  compensation  should  be  awarded  to  the 
owners  of  the  real  estate  taken. 

Z  The  judgment  heretofore  entered  is  modified  so  as  to  per- 
mit the  recovery  of  the  value  of  the  embankment,  including 
the  riprapping;   otherwise  it  is  adhered  to. 


Macon,  D.  &  S.  R.  Co.  v.  McLendon. 

{Supreme  Court  of  Georgia^  Dec,  /^,  1903,) 

[46  S.  E.  Rep.  106.1 

Accident  at  Crossing— Contributory  Negligence  and  Faiiure  to  Qiva 
Statutory  Signals.* 
Thongh  a  traveler  upon  a  public  highway,  in  approaching  a  railroad 
crossing,  may  not  observe  that  amount  of  care  and  diligence  which 
would  be  exercised  under  like  circumstances  bj  an  ordinarily  prudent 
person,  he  is  not  necessarily  precluded  from  recovering  for  injuries  to 
his  person  or  property,  received  on  the  crossing,  if,  after  it  is  apparent 
that  the  engineer  of  the  railroad  company  is  disobeying  the  provisions 
of  section  2222  of  the  Civil  Code,  which  require  the  blowing  of  the 
whistle  and  the  checking  of  the  train  on  approaching  public  crossings, 
he  exercises  ordinary  care  and  diligence  in  endeavoring  to  escape  the 
consequences  of  the  company's  negligence.  Comer  v,  Barfield,  31  8. 
£^.  89,  102  6a.  485.  Applying  this  principle  to  the  evidence  submitted 
by  the  plaintiff  in  the  present  case,  the  court  did  not  err  in  refusing  to 
grant  a  nonsuit. 

Damages— Wounded  Feelings — Instructions. 

In  an  action  for  damages  against  a  railroad  company  for  injuries 
sustained  by  reason  of  the  negligent  running^  of  the  defendant's  loco- 
motive and  train  of  cars,  wherein  damages  are  claimed  for  physical 
pain  and  suffering,  and  also  for  inability  to  labor  occasioned  by  such 
injuries,  as  well  as  for  the  cost  of  medicine  and  other  expenses,  it  is 
erroneous  for  the  court  to  charge,  without  qualification,  that  "in  every 
tort  there  may  be  aggravating  circumstances,  either  in  the  act  or  in 
the  intention,  and  in  that  event  the  jury  may  give  additional  damages, 
either  to  deter  the  wrongdoer  from  repeating  the  trespass,  or  as  com- 
pensation for  the  wounded  feelings  of  the  plaintiff.  In  some  torts  the 
entire  injury  is  to  the  peace  and  happiness  of  the  plaintiff.  In  such 
cases  no  measure  of  damages  can  be  prescribed,  except  the  enlightened 
conscience  of  the  jury."  Southern  Ry.  Co.  v,  O'Bryan  (decided  Dec. 
10,  1903)  45  S.  K.  1000.  and  cases  cited. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.   S.  Adams,  Judge. 

Action  by  Simon  McLendon  against  the  Macon,  Dublin  & 
Savannah  Railroad  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.     Reversed. 

Jno.  M.  Stubbs  and  AJcerman  &  Akerman,  for  plaintiff  in 
error. 

Davis  &  Sturgis,  Sanders  &  Davis,  and  J.  K.  Hines,  for  de- 
fendant in  error. 

FISH,  P.  J.     Judgment  reversed.     All  the  Justices  concur. 

*See  notes  at  end  of  case. 
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OROSSING    AOOIDBNT8— OONTRmnTORT    NBGUaBNOB 
AS  AFFBOTED  BT  FAILUBB  TO  GIVB  TRAIN  SIGKAI^S. 

I.  Failure  to  Give  Sig^oals  No  Excuse  for  Contributory  Negligeikoe* 

1.  General  Rule. 

2.  Other  Statements  and  Illustrations  of  General  Rule. 
II.  Right  to  Rely  on  Railroad's  Performance  of  Duty. 

1.  In  General. 

2.  Failure  to  Stop  Team  to  Listen  —Absence  of  Sig'nals  to  Be  Coii-> 

sidered. 

3.  Care  to  Avoid  Unforseeable  Neg-ligence. 

4.  Assumption  That  Train  Will  Back  without  Warning^. 

5.  View  of  Stationary  Train. 

6.  Failure  to  Look  Caused  by  Absence  of  Signals. 

7.  Failure  to  Discover  Train  Caused  by  Absence  of  Signals. 

8.  Absence  of  Other  Means  of  Discovering  Train's  Approach. 

9.  Reliance  on  Absence  of  Signals  and  Careless  Exposure. 

10.  Obstructed  View — Right  to  Rely  on  Absence  of  Signals — Qnes^ 

tion  for  Jury. 

11.  Noise  from  Machinery — View  Obstructed  by  Cars — Failure  to 

Alight  from  Vehicle  to  Look — No  Signals. 

12.  Failure  to  Stop,  Look  and  Listen — Reliance  on  Absence  of  Sig- 

nals. 

13.  Driving  on  Track  at  Night  without  Stopping    to  Look — Ab-> 

sence    of  Watchman    and  Light — Irregular  Train  Backing 
without  Signals. 

14.  Reliance    on    Absence  of  Flagman  and  Signals — Obstructed 

View — Unusual  Speed  and  No  Signals. 

15.  Failure  to  Stop,  Look  and  Listen — Failure  to  Slacken  Speed 

and  No  Signals — Speed  of  Vehicle  Immaterial. 

16.  Right  of  Person  at  Private  Crossing  to  Rely  on  Absence  of 

Signals  at  Public  Crossing. 

17.  Proximate  Cause. 

18.  Must  Also  Use  Senses. 

19.  Duty  of  Traveler  Affected  by  Presumption  That  Signals  Will 

Be  Given. 

20.  Failure  to  Look  and  Gross  Negligence  in  Failing  to  Give  Sig'- 

nals. 

21.  Reliance  on  Abaence  of  Signals  No  Excuse  for  Contributory 

Negligence. 

22.  Contributory  Negligence  Not  Nec«*ssarily  Excused  by  Negli- 

gence Tending  to  Influence  Traveler's  Conduct. 

23.  Due  Care  to  Avoid  Danger  Incurred  through  Contributory  Neg- 

ligence, Absence  of  Signals,  and  Failure  to  Check  Speed 
of  Train. 
III.  Miscellaneous. 

1.  Contributory  Negligence  a  Question  for  the  Jury. 

a.  V  lew  Obstructed  by  Trees — High  Speed  and  No  Signals. 

b.  Contributory      Negligence  —  Conflicting      Evidence  —  Ob- 

structed View — Absence  of  Signals. 

c.  Obstructed  View— Unlawful  Speed  and  No  Signals. 

d.  Children    Killed   in    Vehicle    Driven    by  Girl— Obstructed 

View — Unusual  Speed  and  Absence  of  Signals. 

e.  Injury  to  Child  on   Street  Crossing— View  Obstructed  by 

Another  Train,  and  No  Signals. 

f.  Failure  of    Boy   to  See    Street  Car— High  Speed  and  No 

Signals. 

g.  Failure  to  Stop  Train — Only  Looking  in  One  Direction — 

Sight  and  Hearing  Obstructed— No  Signals, 
h.  Obstructed  View— Open    Gates — Absence  of  Flagmen  and 

Signals, 
i.  Car  Seen  Too  Late  Because  of  Obstructed  View,  Absence  of 

Signals,  and  High  Speed, 
j.  High  Speed  and  No  Signals. 
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2.  Contribntory  Neglif^ence — Sufficiency  of  Evidence. 

a.  View  of  Track  Obstructed  for  Forty  Yards— Train  behind 

Time  and  No  Sig-nals. 

b.  Obstructed  View  and  No  Sig-nals. 

c  Obstructed  View — Failure  to  Stop — Open  Gates  and  No  Sig- 
nals. 

d.  Injury  to  Driyer — Obstructed    View — Absence  of  Audible 

Sig-nals. 

e.  Obstructed  View — Hig-li  Speed  and  No  Sig-nals. 

f.  Obstructed  View,  Absence  of  Flag-man»  Slow  Speed,  and 

No  Sijg^nals. 

g.  Injury  to  Boy  Driving  with   Bars  Muffled — Failure  to  Look 

and  Listen  for  Train  Not  in  Sig-ht— High  Speed  and  Absence 
of  Sign  Board  and  Signals. 

3.  Failure  to  Signal  the  Proximate  Cause. 

a.  View  Obstructed  Except  within  a  Few   Feet  of  Tracks- 

Absence  of  Signals. 

b.  Failure   to    L^k   and    Listen — Backing-    Train— Accident 

Avoidable  by  Compliance  with  Ordinance. 

c.  Some  Contributory  Negligence — Failure  to  Signal. 

d.  Question  for  Jury. 

4.  Peculiar  Statutory  Provisions. 

a.  Liable  for  All  Damag-es— Train  Seen  in  Time. 

b.  Same— Plaintiff's  Negligence  Materially  and  Proximately 

Contributing*  to  Injury. 

c.  Same — Driving-  Noisy  Vehicle  with  Back  towards  Train- 

Excessive  Speed  within  City,  and  No  Signals. 

d.  Liability  for  Injuries  Caused  by  Failure  to  Signal— Contrib- 

utory Negligence  Prevents  Recovery. 

e.  Liability  Not  Depending  upon  Proximate  Cause. 

f.  ContriJbutory  Negligence — Mitigation  of  Damages. 

g.  Contributory  Negligence  Where  Accident  Might  Have  Been 

Averted  by  Giving  Signals  for  Depot— Mitigation  of  Dam- 
ages, 
h.  Failure  to  Look  and  Listen— Absence  of  Signals  or  Lookout 
Directly  Contributing  to  Injury— Mitigation  of  Damages. 

5.  Comparative  Neg-ligence. 

(1)  Contributory  Neglig-ence  Was  No  Defense. 

a.  Attention   Diverted  by  Another  Train— Speed  in  Violation 

of  Ordinance  and  No  Signals. 

b.  Slight  Contributory  Negligence— Omission  of  All  Care  by 

Railroad. 

c.  View  Obstructed  near  Track — Unusual  Speed  and  No  Signals. 

d.  Carelessness  in  Looking  and  Listening— Unusual  Speed  and 

Delay  in  Giving  Sig-nals. 

e.  Liable  for  Failure  to  Signal  in  Absence  of  Gross  or  Willful 

Negligence  on  Part  of  Deceased. 

f.  Willfulness— Speed  in  Violation  of  Ordinance,  Absence  of 

Sig-nals,  and  Negligence  after  Discovery  of  Peril. 

(2)  Recovery  Prevented  by  Contributory  Negligence. 

a.  Gross  Neglig-ence  on  Part  of  Plaintiff  and  Failure  to  Sig-nal. 

b.  Failure  to  Signal  Not  Gross  Negligence. 

c.  Gross  Negligence  to  Fail  to  Look  for  Trains. 

d.  Opportunity  to  See  Train — Absence  of  Flagman  and  No  Sig- 

nals, 
c.  Where  Collision  Would  Have  Been   Avoided  but  for  Failure 
of  Driver  to  Look  and  Listen — Absence  of  Signals. 

I.  FAILURE    TO  GIVE  SIGNALS  NO  EXCUSE  FOR  CONTRIBU- 
TORY NEGLIGENCE. 

1.  GENERAL  RULE. 

Although  a  railway  company  may  omit  the  statutory  duty  of  ringing 
a  bell  or  sounding-  a  whistle,  at  a  public  crossing-,  still  a  party  claiming 
to  recover  for  an  injury  in  consequence  o*f  such  omission  of  duty  must 
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have  used  due  care  and  caution.  Such  negligence  on  the  part  of  the 
compan  J  does  not  excuse  contributory  negligence. 
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K.  710,  22  Am.  A  Eog.  R.  Cas  ,  N.  S.,  724 ;  Mercer  v.  Southern  Ry.  (S. 
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Vant  V.  Chicago  &  N.  W.  Ry.  Co.  (Wis  ),  12  Am.  &  Bug,  R.  Cas.,  N.  S., 
470  ;  Williams  v,  Chicago,  M.  &  St.  P.  Rj.  Co  ,  64  Wis.  1,  24  N.  W.  422, 
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England,— "DK^ej  v,  Loudon  A  S.  R.  Co.  (Eng.).  11  Q-  B.  Div.  213,  14 
Am.  &Eng.  R.  Cas.  650;  Dublin,  W.  A  W.  Ry.  Co.  v.  Slattery  (Eng*.), 
3  App.  Cas.  1155. 

2.  OTHER  STATEMENTS  AND  ILLUSTRATIONS  OF  GENERAI/ 

RULE. 

UNITED  STATES.  ♦ 

In  General. 

The  neglect  of  the  engineer  of  a  locomotive  to  sound  the  whistle  or 
ring  the  bell  on  approaching  a  street  crossing  does  not  relieve  a  trav" 
eler  on  the  street  from  the  necessity  of  taking  ordinary  precautions 
for  his  safety.  So  held  in  Chicago,  R.  I.  A  P.  R.  Co.  v.  Houston,  95 
U.  S.  697. 

Failure  to  Stop,  Look  and  Listen. 

In  an  action  against  a  railroad  company  for  death  caused  at  a 
highway  crossing,  where  it  appears  that  the  deceased  made  no  attempt 
to  stop,  look  and  listen  for  an  approaching  train,  no  recovery  can  be 
had,  although  the  railroad  company  failed  to  observe  the  statutory  re- 
quirement that  a  bell  should  be  rung  and  a  whistle  blown  at  a  certain 
distance  from  every  crossing.  So  held  in  Horn  v,  Baltimore  A  Ohio  R. 
Co.  (C.  C.  A.),  55  Am.  A  Eng.  R.  Cas.,  153,  54  Fed.  301. 

Carelessness  In  Looking  and  Listening. 

Though  it  be  shown  that  defendant  had  been  negligent  in  failing 
to  blow  the  whistle  and  ring  the  bell  on  approaching  the  crossing, 
plaintiff  cannot  recover  where  the  accident  was  due  to  his  own  negli- 
gence in  not  looking  and  listening  for  the  train  with  a  degree  of  care 
proportioned  to  the  likelihood  of  such  train  passing  at  that  time,  and 
the  difficulty  of  seeing  and  hearing  it.  So  held  in  Griffith  v,  Baltimore 
&   O.  R.  Co.  (C.  C),  44  Fed.  574. 

Crossing  Immediately  after  Passage  of  Train   Obstructing  View. 

Plaintiff,  intending  to  cross  the  railroad  where  there  were  three  or  four 
tracks,  looked  east  and  west  for  approaching  trains,  and  saw  a  freight 
train  coming  from  the  west  on  the  second  track ;  waited  for  that  to 
pass,  and  immediately  thereafter  crossed  onto  the  next  track,  and  on 
stepping  thereon  was  run  over  by  a  train  coming  from  the  east.  The 
view  to  the  east  was  unobstructed  for  15,000  to  16,0(X)  feet,  and  if  the 
plaintiff  had  looked  to  the  east,  after  the  freight  train  had  passed,  he 
must  have  seen  the  train  which  injured  him.  No  whistle  was  sounded 
nor  bell  rung,  nor  other  signal  given.  It  was  held  that  though  no  sig- 
nal was  given,  the  plaintiff  was  guilty  of  such  contributory  negligence 
as  to  prevent  recovery.  Holland  v,  Chicago,  M.  &  St.  P.  R.  Co.  (C.  C), 
81  Fed.  243. 

Failure  to  Look-— High   Rate  of  Speed  and  No  Signals. 

In  Schofield  v,  Chicago,  M.  &  St.  Paul  Ry.  Co.,  114  U.  S.  615,  it  is 
held  that  where  a  person,  in  a  sleigh,  on  a  wagon  road,  approaching  a 
railroad  cross-ing,  with  which  he  was  familiar,  could  have  seen  a  train 
coming,  during  its  progress  through  a  distance  of  seventy  rods  from 
the  crossing,  if  he  had  looked  from  a  point  at  any  distance  within  600 
feet  from  the  crossing,  and  was  struck  by  the  train  at  the  crossing  and 
injured,  he  was  guilty  of  contributory  negligence  preventing  recovery, 
even  though  the  train  ran  past  the  70  rod  stopping  place  at  a  high  rate 
of  speed,  and  it  did  not  give  the  crossing  signals. 

Attempting     to    Drive     over    Crossing  with   Knowledge  of  Train's 

Proximity  without  Looking  Again— Excessive  Speed  and  No  Signals. 

The  petition  alleged,  in  substance,  that  deceased  was  approaching  the 
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track  of  the  defendant  company  in  a  covered  hnggy  ;  that  he  had  a  full 
view  of  the  track,  and  that  he  aaw  the  train  at  a  diatance  of  from  2,600 
to  3,000  feet,  rapidly  nearinf?  the  crossing- ;  that  this  discovery  was 
made  when  he  was  13S  feet  from  the  track  ;  that  he  proceeded  to  ap- 
proach, and  attempted  to  cross  the  track  without  lookinfc  a^ain  in  the 
direction  from  which  the  train  was  approaching  ;  that  he  reached  the 
track  in  not  more  than  24  seconds  from  the  time  he  saw  the  train  ;  that 
daring  this  time  the  train  was  in  full  view  ;  that  there  was  nothing*  to 
prevent  him  from  checking  or  stopping  his  horse  in  time  to  avoid  the 
injury  ;  that  he  did  not  do  so,  but,  looking  away  from  the  train,  drove 
npon  the  track  and  was  killed  by  the  train  ;  and  that  there  was  negli* 
erence  on  the  part  of  the  company  in  failing  to  give  crossing  signals, 
and  in  running  the  train  at  an  excessive  rate  of  speed.  It  was  held 
that  a  demurrer  to  the  petition  was  properly  sustained  ;  as  such  con- 
tributory negligence  will  bar  recovery,  notwithstanding  such  negli- 
erence  on  the  part  of  the  railroad.  Gilbert  v,  Erie  R.  Co.  (C.  C.  A.),  18 
Am.  &  Kng.  R.  Cas.,  N.  S.,  15. 

ALABAMA. 

Failure  to  Stop,  Look  and  Listen,  and  Absence  of  Signals. 

In  an  action  against  a  railroad  for  injuries  received  at  a  crossing, 
where  the  failure  of  the  engineer  to  ring  the  bell  or  blow  the  whistle 
vras  alleged  as  ne^^ligence,  a  plea  that  plaintiff  did  not  stop  and  look 
and  listen  l>efore  attempting*  to  cross  the  track  was  good.  So  held  in 
Central  of  Georgia  Ry.  Co.  v.  Freeman,  134  Ala.  354,  32  So.  778,  5  R.  R. 
R.  62,  28  Am.  &  £hig.  R.  Cas.,  N.  8.,  62. 

Failure  to  Look. 

In  Lreak  v.  Georgia  Pac.  Ry.  Co.,  90  Ala.  161,  8  So.  245,  it  is  held  that 
one  who  attempts  to  cross  a  railroad  at  a  street  crossiug*  without  look- 
ing* for  approaching  trains  is  guilty  of  contributory  negligence,  and  no 
recovery  can  be  had  for  his  death  by  being  run  over  by  a  train,  which, 
had  he  looked,  he  could  not  have  failed  to  see  in  time  to  avoid  injury, 
and  this  though  the  statutory  signals  were  not  given. 

Unobstructed  View— Low  Speed,  Absence  of  Signals  and  Lookout. 
In  Louisville  &  N.  R.  Co.  v.  Richards,  100  Ala.  365,  13  So.  944, 
an  action  for  death  at  a  crossing,  it  appeared  that  deceased's  view  of 
the  train  was  unobstructed  ;  that  he  did  not  look  for  trains  ;  that  the 
train  was  backing  three  to  six  miles  an  hour ;  and  that  no  signals  were 
given,  and  there  was  no  lookout.    It  was  held  there  could  be  no  recov- 


ARKANSAS. 

Knowledge  of  Approach  of  Train. 

In  Little  Rock,  etc.,  Ry.  Co.  v.  Cullen,  54  Ark.  431,  16  S.  W.  169,  it  is 
held  that  one  who  is  injured  in  attempting  to  cross  a  railway  track  at  a 
public  crossing  ahead  of  an  approaching  train  cannot  recover,  though 
the  train  approached  at  unusual  speed  without  signals,  if  he  either  knew 
of  the  proximity  of  the  train  and  took  the  hazard  of  a  leap  across  the 
track  in  front  of  the  engine,  or  else  failed  to  look  and  listen  for  the 
train  when  he  knew  it  was  approaching,  and  when,  if  he  had  used  his 
senses,  he  could  not  have  failed  both  to  hear  and  see  it. 

CALIFORNIA. 

Notice  That  Train  Is  Due. 

In  Haf^er  v.  Southern  Pac.  Co.,  98  Cal.  309,  33  Pac.  119,  it  is  held, 
that  the  failure  of  the  engineer  of  a  railroad  train  to  ring  a  bell  or  blow 
a  whistle  at  a  street  crossing,  as  required  by  statute,  does  not  prevent 
contributory  negligence  from  precluding  recovery;  and  where  the 
driver  of  a  wagon  recklessly  drives  across  the  railroad  track  at  the  time 
when  the  train  is  known  to  be  due,  without  checking  speed,  or  listening 
for  an  approaching  train,  or  adopting  any  precaution  to  prevent  a  col- 
lision, the  railroad  is  not  responsible  for  an  injury  resulting  from  a  col- 
lision, notwithstanding  the  engineer's  failure  to  comply  with  the  statute. 

A  driver  of  a  vehicle,  knowing  that  a  train  is  approaching  a  crossing 
from  behind  a  hill,  and  chargeable  with  notice  that  it  wiU   reach  the 
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croMing  at  about  the  same  time  he  would  arrive  there  if  he  proceeded, 
will  be  gtiilty  of  contributory  neg-lig-ence  as  a  matter  of  law  if  he 
attempts  to  cross  before  the  train  passes,  and  cannot  recover  if  injured 
bj  the  train  while  making:  such  an  attempt  even  thoug'h  defendant  be 
guilty  of  neglifcence  in  failure  to  g^ive  the  proper  signals.  So  held  in 
Herbert  v\  Southern  Pac.  Co.  (Cal.),  53  Pac.  dSl,  11  Am.  &  Kni^.  R. 
Cas.,  N.  S.,  94. 

COLORADO. 
In  General. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Nuney,  19  Colo.  36,  34  Pac.  288,  it  is 
held  that  failure  on  the  part  of  a  railroad  company  to  observe  the  stat- 
utory precautions  when  a  train  is  approaching  a  crossing  will  not 
excuse  contributory  negligence  on  the  part  of  a  traveler. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Crisman,  19  Colo.  30,  34  Pac.  286, 
it  is  held  that  a  railroad  company  is  not  liable  for  the  results  of  an 
accident  at  a  crossing  by  reason  of  its  failure  to  give  the  statutory 
signals,  unless  that  is  the  proximate  cause  of  the  injury,  and  there  be 
no  such  contributory  negligence  by  the  plain tifP  as  will  ordinarily 
prevent  recovery. 

Only  Qualification  of  Rule. 

In  Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Crisman,  19  Colo.  30,  34  Pac.  286,  it 
is  held  that  negligence  on  the  part  of  a  railroad  company  will  not 
excuse  a  traveler  approaching  a  crossing  from  using  proper  care  on 
his  part  to  avoid  danger,  and  there  can  be  no  recovery  if  he  fails  to  do 
so,  if  such  failure  contributes  to  the  injury  ;  that  a  qualification  of  this 
rule  pertains  only  in  cases  where  the  company  has  notice  of  the  dan- 
gerous  situation  of  the  party  injured  in  time  to  avoid  the  collision  by 
the  exercise  of  ordinary  care,  and  is  guilty  of  such*  conduct  as  will 
imply  an  intent  or  willingness  to  cause  injury. 

DAKOTA. 

Nothing  to  Prevent  Train  Being  Seen— No  Lookout  Nor  Signals. 

In  Bertelson  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  5  Dak.  313,  40  N.  W.  531, 
an  action  against  a  railroad  company  for  causing  the  death  of  plain- 
tiff's decedent  by  crushing  him  between  cars  at  or  near  a  crossing,  it 
appeared  that  the  track  on  which  the  accident  occurred  was  used  to  stand 
cars  on  ;  and  that  it  was  not  a  public  crossing,  but  its  use  had  been 
acquiesced  in  by  the  company,  and  the  cars  were  usually  separated  at 
that  point.  On  this  occasion  they  were  two  or  three  feet  apart,  and,  as 
the  decedent  approached  the  opening,  a  train  at  the  other  end  of  the 
cars  was  backing  towards  it  at  the  rate  of  two  or  three  miles  an  hour, 
and  as  he  got  on  the  track  he  was  caught,  and  the  injuries  inflicts. 
There  was  nothing  to  prevent  the  approaching  train  being  seen  and 
heard  by  the  decedent.  It  was  held  that  even  though  the  company's 
servants  were  negligent  in  not  observing  the  opening  and  dec^ent*s 
approach,  and  also  in  their  omission  to  ring  the  bell  and  blow  the  whis- 
tle, still  recovery  was  prevented  by  decedent's  contributory  negligence. 

ILLflNOIS. 
In  General. 

Although  a  railroad  company  may  omit  the  statutory  duty  of  ringing- 
a  bell  or  sounding  a  whistle  at  a  public  road  crossing,  still  a  party 
claiming  to  recover  for  an  injury  in  consequence  of  such  omission  of 
duty,  must  have  used  due  care  and  caution.  The  negligence  of  the 
company  does  not  absolve  him  from  all  care.  The  plaintiff,  in  such 
case,  to  recover,  is  required  to  exercise  such  care  as  might  be  expected 
of  prudent  men  generally,  under  like  circumstances.  So  held  in 
Wabash,  St.  L.  &  P.  Ry.  Co.  ».  Wallace,  110  111.  114,  19  Am.  &  Eng.  R. 
Cas.  359. 
Knowledge  of  Approach  of  Train  and  Failure  to  Check  Speed  of  Train. 

In  an  action  against   a  railroad  company,   to  recover  for  injuries, 
received  by  plaintiff's  wagon  coming  in  collision  with  a  passing  train, 
it  appeared  that  he  was  approaching  a  railroad  crossing  with  his  wagon 
and  team,  and  when  at  a  distance  of  thirty  yards  from  the  crossing,  he. 
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■aw  the  smoke  of  the  locomotiye  of  the  approaching'  train,  and  he  could 
haye  stopped  before  reachinfjf  the  track,  but  did  not  check  the  speed  of 
his  horses  until  he  reached  the  track,  when  the  pole  of  his  wagon  struck 
the  train,  or  was  struck  by  the  train,  and  the  wagon  was  overturned. 
It  was  held  that  plaintiff  was  guilt j  of  such  recklessness  that  he  could 
not  recover  even  though  the  engine  bell  was  not  rung  or  the  whistle 
soanded.    Chicago  A  A.  R.  Co.  v.  Fears,  53  111.  115. 

Failure  to  Look—High  Spaed  and  No  Signals. 

The  negligent  acts  of  trainmen  in  failing  to  give  crossing  signals,  and 
in  running  the  train  at  a  higher  rate  of  speed  than  permitted  by  a  city 
ordinance,  cannot  in  any  way  excuse  a  person  about  to  go  upon  a  track 
from  using  proper  precautions  to  avoid  danger,  for  such  negligence 
conid  not  be  considered  as  misleading  to  a  person,  when  he  might 
easily  have  seen  the  train  if  he  had  but  looked  in  the  direction  from 
which  it  was  coming.  So  held  in  Pittsburgh,  C.  A  St.  Ry.  Co.  v  Ben- 
nett, 9  111.  App.  92. 

INDIANA. 
In  General. 

In  Baltimore,  etc.,  Ry.  Co.  v,  Conoyer  (Ind.),  9  Am  A.  Eag.  R.  Cas., 
N.  8.,  348.  it  is  held  that  though  as  a  general  rule  the  failure  of  a  rail- 
road company  to  give  the  statutory  signals  at  crossings  is  negligence 
per  se,  yet  it  does  not  entitle  a  person  to  recover  unless  he  shows  that 
snch  negligence  was  the  proximate  cause  of  the  injury,  and  that  he  was 
not  guilty  of  contributory  negligence. 

The  fact  that  an  approaching  train  failed  to  give  the  statutory  signal 
will  not  excuse  one  who  sustains  injury  at  a  crossing  if  he  neglects  the 
diligent  use  of  all  available  means  to  prevent  such  injury.  So  held  in 
Cincinnati,  etc..  R.  R.  Co.  v.  Butler,  103  Ind.  31, 2  N.  £.  138,  23  Am.  A 
Sng.  R.  Cas.  262. 

Failure  to  Look. 

In  an  action  against  a  railroad  company  for  negligently  injuring 
plaintifiF,  while  crossing  defendant's  track,  the  evideace  showed  that 
plaintiff  could  have  seen  an  approaching  train  at  any  time,  except  in  a 
space  of  about  seven  yards,  a  short  distance  from  the  track  ;  that  the 
track  was  elevated  so  that  a  team  could  be  stopped  at  any  moment  before 
crossing.  The  evidence  as  to  giving  the  signals  was  conflicting.  It 
was  held  that  the  contributory  negligence  on  the  part  of  the  plaintiff 
was  such  as  will  bar  his  recovery.  Indiana,  B.  &  W.  Ry.  Co.  v»  Ham- 
mock, 113  Ind.  1, 14  N.  £.  737. 

In  an  action  against  a  railroad  company  for  an  injury  at  a  railroad 
crossing,  it  appeared  that  plaintiff,  who  was  approaching  in  a  vehicle, 
and  was  familiar  with  the  crossing,  when  about  two  hundred  and  fifty 
feet  from  the  crossing,  looked  to  the  east,  where  he  could  see  about  one 
fourth  of  a  mile,  and  saw  no  approaching  train.  He  did  not  look  to  the 
east  again,  but  looked  to  the  west  where  the  view  of  the  track  was  some- 
what obstructed.  If  he  had  looked  to  the  east,  when  within  one  hundred 
feet  of  the  railroad,  he  would  have  had  an  unobstructed  view  of  the 
track  for  nearly  one-half  mile.  He  drove  to  the  crossing  in  a  slow  trot, 
and  was  struck  by  a  train  from  the  east  and  seriously  injured.  It  was 
held  that  such  contributory  negligence  prevented  recovery,  although 
no  signals  were  given  from  the  train.  Mann  v.  Belt  R.  A  S.  Y.  Co., 
128  Ind.  138,  26  N.  E.  819. 
Failure  to  Look  and  Listen— Absence  of  Willfulness. 

Where  a  person  goes  upon  a  railroad  track  between  stations,  at  a 
place  where  he  has  no  right  to  be,  without  looking  or  listening  for  ap- 
proaching trains,  and  is  injured,  he  cannot  recover  against  the  com- 
pany in  the  absence  of  willfulness,  notwithstanding  a  failure  to  give 
the  signals  required  by  law.  So  held  in  Ivens  v.  Cincinnati,  W.  A  M. 
Ry.  Co.,  103  Ind.  27,  2  N.  E.  134. 
Driving  on   Track  without    Looking  and  Listening. 

Failure  of  a  railroad  company  to  give  the  statutory  signals  on  ap- 
proaching a  crossing,  does  not  render  it  liable  for  an  injury  to  a  traveler 
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who  drives  upon  the  crossing  without  looking-  or  listen insr  for  traitis. 
So  held  in  MUler  v,  Terre  Haute  &  I.  Ry.  Co.,  144  Ind.  323,  43  N.  E^.  257. 

The  failure  of  a  railroad  company  to  give  statutory  signals  as  it 
approaches  a  crossing  is  no  excuse  for  the  plaintiff's  contributory  neg- 
ligence, and  will  not  justify  a  recovery  where  the  accident  was  caused 
by  the  plaintiff's  failure  to  look  and  listen.  So  held  in  Chicago  I.  A  L«. 
Ry.  Co.  V.  Reed  (Ind.),  3  R.  R.  R.  627,  26  Am.  &  Bng.  R.  Cas.,  N.  S., 
627,  63  N.  E.  878. 
Failure  to    Look— Detached  Cars. 

Although  a  railroad  company  may  be  negligent  in  detaching  an 
engine  from  the  cars  composing  the  train,  and,  by  increasing  its  speed, 
widely  separating  it  from  the  cars,  which  are  adlowed  to  run  over  a 
highway  or  street  crossing  without  means  of  giving  the  statutory  warn- 
ing, yet  if  a  pedestrian,'  who  is  familiar  with  the  crossing  and  the 
habit  of  the  company  to  so  detach  the  engine,  is  run  over,  and  killed 
by  the  drifting  train,  in  the  daytime,  when  by  looking  or  by  heeding* 
outcries  he  could  have  avoided  injury,  an  action  for  damages  will  not 
lie.  So  held  in  Chicago  &  Eastern  111.  Ry.  Co.  v.  Hedges,  118  Ind.  5, 
20  N.  E,  530,   37  Am.  St.  Eng.  R.  Cas.  516. 

Failure  to  Go  in  Advance  of  Team  Where  View  Obstructed. 

A  traveler  who  attempts  to  drive  over  a  dangerous  railroad  crossing^ 
without  looking  for  approaching  trains  before  placing  himself  in  a 
Situation  of  danger  from  which  he  can  neither  safely  advance  nor  re- 
treat, is  guilty  of  contributory  negligence  as  a  matter  of  law,  though 
he  cannot  see  such  trains,  by  reason  of  obstruction,  without  going  in 
advance  of  his  team  to  look ;  and  he  is  not  excused  from  taking  such 
precautions  by  the  failure  of  persons  in  charge  of  a  train  to  give  the 
signals  required  by  statute.  So  held  in  Chicago  St  E.  R.  Co.  v,  Thomas 
(Ind.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  343, 155  Ind.  634,  58  N.  E.  1040. 

IOWA. 
In  General. 

Where  the  giving  of  crossing  signals  is  required  by  law,  the  omission 
to  give  them  will  not  render  the  railroad  absolutely  liable,  unless  injury 
results  from  such  omission  alone,  without  the  negligence  of  the  party 
injured.    So  held  in  Artz  v,  Chicago,  R.  I.  &  P.  R.  R.  Co.,  34  Iowa  153. 

A  party  cannot  recover  in  an  action  against  a  railroad  company  for 
injuries  to  which  his  own  negligence  contributed,  although  the  com- 
pany was  negligent  with  respect  to  precautions  to  be  observed  at  cross- 
ings.   So  held  in  Carlin  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  37  Iowa  316. 

In  an  action  for  damages  caused  by  a  collision  of  defendant's  train 
with  plaintiff's  team  at  a  highway  crossing,  although  defendant  may 
have  been  negligent  in  not  giving  the  usual  signals,  yet  plaintiff  can- 
not recover,  if  the  negligence  of  the  person  driving  the  team  contrib- 
uted materially  to  the  accident.  So  held  in  Scbaefert  v.  Chicago, 
Milwaukee  &  St.  Paul  Ry.  Co.,  62  Iowa  624,  17  N.  W.  893. 

Failure  to  Use  Due  Care  to  Discover  Train— Excessive  Speed  and  No 
Signals. 
It  appeared   that  deceased  though   possessing    ordinary  sight  acd 
hearing,  approached  the  crossing  without  discovering  an  approaching 
train,  which  he  could  have  readily  seen  or  heard  in  time  to  avoid  the  ' 
collision,  had  he  used  due  care  ;  and  that  the  train  approached  the  cross- 
ing at  an  excessively  high  rate  of  speed,  without  giving  the  statutory 
signals.    It  was  held  that  a  verdict  was  properly  directed  for  defendant, 
Crawford  v.  Chicago  G.  W.  Ry.  Co.,  109  Iowa  433,  80  N.  W.  519, 16  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  628. 
Knowledge  of  Approach  of  Train. 

.  Where  a  person  knowingly  about  to  cross  a  railroad  track  approaches  it 
from  a  point  where  he  may  have  an  unobstructed  view  of  the  railroad, 
and  knew  of  the  approach  of  a  train  a  sufficient  time  to  clearly  avoid 
any  injury  from  it,  he  cannot,  as  a  matter  of  law,  recover,  although  the 
railroad  company  may  also  have  been  negligent  in  omitting  to  perform 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       163 

Notes 

a  statntorj  reqnirement.     So  held  in  Artz  v.  Chica|{fo,  R.  L  St  P.  R.  R« 
Co. ,  34  Iowa  153. 

KANSAS. 

Absence  of  Signals  and  Opportunity  to  Sea  Train. 

A  traveler  who  is  injured  in  a  collision  with  a  train  at  a  crossings 
while  in  full  possession  of  her  faculties,  and  when  she  mig^ht  have  seen 
the  approaching"  train  in  time  to  have  avoided  the  accident  if  she  had 
looked,  was  gtiiltj  of  contributory  negligence,  precluding  recovery, 
though  the  operators  of  the  train  were  negligent  in  failing  to  signal  its 
approach.  So  held  in  Missouri,  etc.,  Ry.  Co.  v,  Bussey  (Kan.),  6  R,  R« 
R.  667,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  667,  71  Pac.  261. 

Failure  to  Loolc  and  Listen. 

It  is  the  duty  of  a  person  about  to  cross  a  railroad  track  to  make  a 
vigilant  use  of  his  senses  as  far  as  there  is  an  opportunity,  in  order  to 
ascertain  whether  there  is  a  present  danger  in  crossing.  A  failure  to 
listen,  or  look,  when  by  taking  this  precaution  the  injury  might  have 
been  avoided,  is  negligence  that  will  bar  a  recovery,  notwithstanding' 
that  the  negligence  of  the  railroad  company  in  failing  to  give  signals 
contributed  to  the  injury.  So  held  in  Union  Pac.  R.  Co.  v,  Adams,  33 
Kan.  427.  6  Pac.  529, 19  Am.  A  Eng.  R.  Cas.  376. 

Notified  of  Train's  Approach. 

A  traveler  on  the  highway,  who  is  alK>ut  to  cross  a  railroad  track, 
and  who  is  already  warned  of  the  approach  of  the  train  in  time  to 
escape  injury,  cannot  complain  of  the  negligence  of  the  railway  com- 
pany for  its  failure  to  give  signals  of  danger.  So  held  in  Atchison, 
T.  &  S.  F.  Ry.  Co.  V,  Judah,  65  Kan.  474,  4  R.  R.  R.  937,  27  Am.  A  Eng. 
R.  Cas.,  N.  S.,  937, 70  Pac.  346.  • 

KENTUCKY. 
Train  Seen  Approaching. 

It  was  held  that  where  the  testimony  of  the  person  injured 
shows  that  he  saw  the  train  approaching  and  attempted  to  run 
across  the  track  in  front  of  it,  in  doing  which  he  was  struck 
and  injured,  he  cannot  recover,  even  though  there  was  a  failure  to 
sound  the  whistle.  Helm  v.  Louisville  &  N.  R.  Co.  (Ky.),  33  S.  W. 
396.  In  this  case  the  court  said :  *'It  was  the  duty  of  the  engineer, 
approaching  the  station,  to  sound  the  whistle  at  a  point  some  distance 
from  the  station.  Witnesses  were  introduced  by  appellant  whose  testi- 
mony tended  to  prove  that  the  engineer  did  not  sound  the  whistle,  while 
all  the  officers  and  servants  on  the  train  testify  it  was  done.  It  •seems 
to  us  that  if  there  was  a  failure  to  sound  the  whistle,  such  failure  would 
not  entitle  the  appellant  to  recover.  The  object  in  requiring  the  whis- 
tle to  be  sounded  and  l>ells  to  be  rung  is  to  give  notice  of  the  approach  of 
the  train.  The  appellant  discovered  the  train  was  coming  and  he  neg- 
ligently attempted  to  cross  the  track  in  front  of  it.  It  cannot  be  said 
that  a  failure  to  sound  the  whistle  was  the  proximate  cause  of  the 
injury." 

Knowledge  of  Train's  Approach. 

The  failure  of  a  railroad  to  give  the  crossing  signals  required  by  law 
is  not  actionable  negligence,  if  the  person  claimed  to  have  t>een  injured 
thereby  knew  of  the  approach  of  the  train  in  time  to  avoid  the  injury. 
So  held  in  Louisville  &  N.  R.  Co.  v.  Penrod's  Adm*r,  17  Am.  St  Eng. 
R.  Cas.,  N.  S.,  759,  22  Ky.  L.  Rep.  73, 56  S.  W.  1. 

Knowledge  of  Approach  of  Train  in  Time — Failure  to  Use  Ordinary 

Care  in  Giving  Signals — Assumption  of  Risk. 

In  an  action   by  an  administrator  to  recover  damages  for  the  killing 

of  his  intestate  by  a  train  at  a  railroad  crossing,  the  court  should  have 

instructed  the  jury  that,  though  defendant  or  its  servants  in  charge  of 

the  train   did  not   exercise    ordinary  care  in  giving  signals  still,  if 

deceased,  when  at  a  safe  distance  from  the  track,  knew  of  the  approach 

of  the  train,  and  with  this  knowledge  undertook  to  pass  over  the  crossing 

ahead  of  the  train,  he  assumed  the  risk,  and  (defendant  was  not  liable. 

So  held   in  Illinois  Cent.   R.  Co.   f^.  Jackson's  Adm*r(Ky.),   23  Am.  St 

Eng.  R.  Cas.,  N.  S.,  667,  65  S.  W.  342. 
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LOUISIANA. 
In  General. 

The  mere  omisAion  to  give  train  aigfuals  will  not  snbject  the  railroad 
company  to  damages  if  the  traveler  struck  by  the  locomotive  attempta 
to  cross  the  track  without  observing'  usual  precautions  to  avoid  such 
accidents.  So  held  in  Blackwell  v,  St.  Louis,  Iron  Mountain  &  8.  R. 
Co.,  47  La.  Ann.  268, 16  So.  818. 

Failure  to  Look— Unobstructed    View — Noncompliance    with    Sig^nal 
Rules. 

In  Brown  v.  Texas  &  P.  Ry.  Co.,  42  La.  Ann.  350,  7  So.  682,  it  ap- 
peared that  deceased  was  driving  in  an  open  field  along  a  road  that 
crossed  a  railroad  track ;  that  when  he  approached  the  crossing  he 
looked  straight  ahead,  and  did  not  stop ;  that  on  either  side  of  the 
crossing  the  view  of  the  track  was  unobstructed  for  half  a  mile  ;  that 
persons  heard  the  train  at  that  distance  from  the  railroad  ;  and  that 
the  engineer,  on  discovering  that  deceased  was  dangerously  near  the 
crossing,  blew  the  whistle  and  rang  the  bell.  It  was  held  that  deceased 
was  guilty  of  such  contributory  negligence  as  to  prevent  recovery, 
though  the  whistle  was  not  blown  a  quarter  of  a  mile  from  the  crossinf^, 
as  required  by  the  company's  rules. 

MARYLAND. 

Failure  to  Look  and  Listen. 

In  Maryland  Cent.  R.  Co.  v.  Neubeur,  62  Md.  391, 19  Am.  &  Eng.  R. 
Cas.  261,  it  is  held  that  travelers  about  to  cross  a  railroad  track,  should, 
in  all  cases,  before  proceeding  to  cross,  carefully  look  and  listea,  to 
ascertain  whether  a  train  is  approaching ;  and  the  failure  on  the  ^art  of 
those  in  charge  of  the  train  to  give  the  usual  or  required  signals,  such 
as  blowing  the  whistle  or  ringing  the  bell,  will  not  excuse  or  justify  the 
traveler  on  country  roads,  in  attempting  to  cross  a  railroad  track  without 
the  exercise  of  that  reasonable  precaution  of  looking  and  listening  for 
the  approach  of  a  train. 

Failure  to  Back  Team  from  First  Track — Negligence  in  Looking — < 
High  Speed  and  Absence  of  Signals. 
Plaintiff,  while  driving  in  the  country  across  an  electric  railway,  col- 
lided with  a  car.  As  she  drove  on  the  tracks,  she  saw  no  car  on  the 
first  track.  Just  before  driving  onto  the  second  track,  she  looked  ia 
the  other  direction,  and  saw  a  car  within  40  feet,  coming  at  the  rate  of 
20  to  25  miles  an  hour.  Instead  of  stopping,  she  applied  the  whip,  and 
crossed  the  track,  the  car  striking  the  rear  wheels  of  the  buggy  throw- 
ing her  out.  She  testified  on  cross-examination  that  the  mare  she  was 
driving  was  not  at  all  afraid  of  the  cars,  and  that  there  was  nothing, 
BO  far  as  the  mare's  nervousness  was  concerned,  which  would  prevent 
letting  the  car  pass  in  front,  only  she  never  backed  if  she  could  go  for- 
ward. It  was  admitted  that  the  motorman  was  negligent  in  not  ringing 
the  bell.  It  was  held  that  plaintiff's  own  negligence  was  the  proximate 
cause  of  the  injury.  McNab  v.  United  Railways  &  Electric  Co.  (Md.), 
2  R.  R.  R.  39, 25  Am.  &  Eng.  R.  Cas.,  N.  S.,  39, 51  Atl.  421. 

Train  in  Sight  before  Attempt  to  Cross— No  Signals. 

A  railroad  company  Is  not  liable  for  the  death  of  a  person  killed 
while  attempting  to  drive  across  its  tracks  at  a  public  crossing  in  front 
of  an  approaching  train,  which  deceased  should  have  seen  before  mak- 
ing the  attempt,  though  those  in  charge  of  the  train  failed  to  give  the 
crossing  signals.  So  held  in  State,  to  Use  of  Price,  v,  Cumberland  ^ 
P.  R.  Co.  (Md.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 

MASSACHUSETTS. 

Detached  Car  Which  Should  Have  Been  Seen. 

In  an  action  against  a  railroad  company  to  recover  for  the 
death  of  a  person  killed  at  a  railroad  crossing,  there  was  evi- 
dence that  the  railroad,  running  north  and  south,  crossed  a 
highway  at  grade  near  the  railroad  station ;  that,  a  short  dis- 
tance north  of  the  highway,  a  side  track  branched  off  and  crossed  thQ 
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liig'hway  a  little  easterly  uf  the  main  track,  and  led  into  but  not  throns^h 
the  station  ;  that  the  station  was  south  of  the  highway  ;  that  the  path- 
"Virayv  used  by  persons  going  to  the  station  from  the  highway  on  the 
east  side*  crossed  the  side  track  obliquely,  the  distance  to  the  platform 
being  one  hundred  and  fif  ty-seven  feet ;  that  at  the  point  where  the  path 
left  the  highway  one  could  see  up  the  track  to  the  north  for  al>ont 
one  hundred  and  fifty  feet,  and  from  the  track  itself  for  half  a  mile  ; 
that  the  person  injured  was  going  to  the  station  to  see  his  daughter  off 
by  a  train  which  was  then  due ;  that  the  ground  was  frozen  and  slippery ; 
that,  as  he  approached  the  railroad  from  the  east,  a  freight  train  was 
moving  from  the  north,  which  kept  upon  the  main  track,  except  a  single 
car,  which  was  switched  upon  the  side  track  ;  that,  as  he  was  crossing 
the  side  track  by  the  usual  path,  he  was  struck  by  the  detached  car, 
which  was  moving  rapidly,  and  without  any  signal  or  warning.  It 
was  held  that,  on  this  evidence,  the  jury  would  not  be  warranted  in 
finding  that  deceased  was  in  exercise  of  due  care,  and,  therefore  there 
conld  be  recovery.    Hinckley  v.  Cape  Cod  R.  Co.,  120  Mass.  257. 

Failure  to  Look  Up  Because  of  Storm. 

A  traveler  upon  a  highway  which  is  crossed  by  a  railroad  on  a  level* 
who  knows  that  he  is  near  the  crossing,  and  yet  does  not  look  up  to  see 
if  a  train  is  coming,  simply  because  there  is  a  storm  and  the  traveling 
is  bad,  is  guilty  of  such  negligence  that  he  cannot  recover  damages 
for  an  injury  sustaiued  by  him  from  a  collision  with  a  passing  train, 
although  the  bell  was  not  rung  nor  the  whistle  sounded.  So  hald  in 
Bntterfield  v.  Western  R.  Co  ,  92  Mass.  532. 

Closed  Gates  and  Obstructed  View. 

In  an  action  against  a  railroad  company  for  personal  injuries 
occasioned  to  the  plaintiff  by  being  run  down  bv  a  locomotive  engine, 
there  was  evidence  that  the  plaintiff,  intending  to  take  an  out- 
ward train,  approached  a  station  located  near  a  levS  crossing  of  a  street 
and  the  track ;  that  a  platform  extended  to  the  street  from  a  waiting 
shed  opposite  the  station,  and  the  space  between  was  planked ;  that  he 
came  along  the  street  and  found  his  train  at  the  station  on  the  farther 
track  stretching  partly  over  the  crossing ;  that  the  crossing  gate  and 
the  platform  gates  on  his  side  of  the  cars  were  both  closed  ;  that  he 
passed  the  crossing  gate,  which  did  not  obstruct  the  sidewalk,  and 
glanced  up  the  inward  track,  but  saw  nothing  because  of  steam  and 
smoke  from  the  engine  of  his  train  ;  that  he  proceeded  to  cross  the 
inward  track  diagonally  so  as  to  go  around  the  rear  of  his  train  and 
get  npon  it,  and  while  crossing  was  struck  by  an  inward  train  and 
injured  ;  and  that  at  the  time  thegateman  was  standing  in  the  middle  of 
the  street  with  his  back  to  the  plaintiff,  and  the  bell  upon  the  engine 
of  the  inward  train  was  not  rung  or  its  whistle  sounded.  It  was  held 
that  plaintiff  was  not  entitled  to  go  to  the  jury.  Debbins  v.  Old  Colony 
Co.,  154  Mass.  403,  28 N.  E.  274. 

MICHIGAN. 

Driving  with  Back  towards  Train — Qr«at  Speed  and  Conflicting  Evi* 
dence  as  to  Signals. 
In  an  action  against  a  railroad  company  for  negligently  killing  plain- 
tiff's intestate,  there  was  evidence  that  the  railroad  crossed  the  highway 
obliquely ;  that  there  was  a  cemetery  between  the  highway  and  the 
railroad  on  which  young,  bushy,  oak  trees  were  growing  ;  but  some  of 
their  leaves  had  fallen,  and  the  train  could  easily  be  seen  through  them  ; 
that  deceased  was  sitting  with  his  back  to  and  his  face  turned  away 
from  the  train,  approaching  with  little  noise  and  great  speed,  that 
deceased  did  not  look  up  or  change  his  position,  until  his  horse's  feet 
struck  the  iron  rail ;  that  deceased  was  acquainted  with  the  situation 
of  the  crossing.  The  evidence  was  conflicting  as  to  whether  any  signals 
of  the  approach  of  the  train  were  given  by  defendant.  It  was  held 
that  deceased  was  guilty  of  contributory  negligence,  and  plaintiff 
could  not  recover.  Matta  v.  Chicago  &  W.  M.  Ry.  Co.,  69  Mich.  109,  37 
N.  W.  54. 
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MINNESOTA. 
Failure  to  Look  and  Listen. 

While  the  failure  on  the  part  of  those  in  charge  of  a  locomotive  to 
give  the  statutory  sig'nals  constitutes  negligence  per  se  on  the  part  of 
the  railway  company,  such  failure  does  not  render  the  company  liable 
for  injuries  received  at  a  common  country  crosstnfr  if  the  traveler 
injured  contributed  thereto  by  omitting  to  look  and  listen.  So  held  in 
Judson  V.  Great  Northern  Ry.  Co.,  63  Minn.  248,  65  N.  W.  447. 

MISSOURI. 
In  General. 

It  is  the  duty  of  one  crossing  a  railroad  track  to  look  and  listen  for 
trains,  and  if  he  fails  to  do  so  and  thereby  contributes  to  his  injury,  he 
must  suffer  the  consequences,  even  though  the  railroad  company  may 
have  been  derelict  in  the  performance  of  its  duty  in  giving  signals. 
So  held  in  Stepp  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  85  Mo.  229. 

Suit  was  instituted  by  plaintiff  to  recover  damages  for  the  killing  of 
her  husband  on  a  public  road,  by  reason  of  the  negligence  of  defendant 
in  failing  to  ring  its  bell  or  sound  a  whistle  at  the  distance  of  eighty 
rods  from  the  crossing.  It  was  held,  that  if  the  negligence  of  plaintiff's 
husband  contributed  directly  to  the  injury  complained  of  she  could  not 
recover.  Petty  v.  Hannibal  &  St.  Joseph  R.  Co.,  88  Mo.  306,  28  Am. 
A  Eng.  R.  Cas.  618. 

Person  on  Side  Track  Killed  by  Train  He  Should  Have  Seen  in  Time. 

Plaintiff  attempted  to  cross  a  railroad  track,  and  was  standing  on  a 
side  track,  waiting  for  a  train  to  pass  on  the  main  track.  While  thu& 
waiting  he  was  struck  by  a  train  on  the  side  track.  If  plaintiff  had 
looked  he  could  have  seen  the  train  which  struck  him  when  it  was 
a  quarter  of  a  mile  away.    It  was  held  that  his  contributory  negligence 

grevected  recovery    though  the    statutory  signals     were   not    given, 
laxey  v,  Missouri  Pac.  Ry.  Co  ,  113  Mo.  1,  20  S.  W.  654. 

Boy  Standing  on  Track  without  Looking  for  Trains— Failure  to  Signal 
Could  Not  Have  Been  Direct  Cause  of  Injury. 
Where  a  boy  stopped  on  a  railroad  at  a  street  crossing,  to  await  the 
passage  of  a  train  on  another  track,  and  did  not  look  or  listen  for  a 
train  on  the  track  on  which  he  stood,  it  is  error  to  instruct  the  jury 
that,  although  he  did  not  exercise  care  according  to  his  age  and  discre- 
tion, the  company  is  liable  if  the  bell  of  the  engine  by  which  he  was 
struck  was  not  sounded  for  the  crossing,  and  the  failure  to  so  sound 
the  bell  directly  caused  the  injury.  So  held  in  Dlauhi  v.  St.  Louis, 
Iron  Mountain  &  S.  Ry.  Co.,  105  Mo.  645,  16  S.  W.  281. 

Failure  to  Look  and  Listen — Speed  in  Violation  of  Ordinance  and  No 
Signals. 
One  who  recklessly  or  carelessly  goes  upon  the  track  of  a  railroad 
company,  without  looking  or  listening. for  an  approaching  train,  and  is 
thereby  killed,  when  by  looking  or  listening,  he  would  have  been 
apprised  of  the  approach  of  the  train,  is  guilty  of  such  contributory 
negligence  as  to  preclude  a  recovery  in  an  action  for  his  death,  notwith-^ 
standing  the  train  was,  at  the  time,  running  at  a  rate  of  speed  forbidden 
by  an  ordinance  of  the  city  in  which  the  accident  occurred,  and  also 
failed  to  ring  the  bell.  So  held  in  Taylor  v,  Missouri  Pac.  Ry.  Co.,  86 
Mo.  457. 

Obstructed  View—Failure  to  Stop  to  Listen — Driving  Rapidly  upon 
Track. 
In  an  action  against  a  railroad  for  a  negligent  collision,  causing 
injuries  to  plaintiff's  wagon  and  horses  at  the  crossing  of  a  public  high- 
way, it  appeared  by  the  testimony  of  plaintiff's  witnesses  that  plaintiff^ 
drove  his  team  at  a  brisk  trot  upon  the  crossing  without  having  stopped 
to  listen  for  trains  ;  .that  he  had  looked,  but  at  a  place  where  a  thicket 
well  known  to  him  prevented  a  view  of  the  track  ;  that  if  he  had 
looked  at  any  other  point  he  would  have  seen  the  locomotive  which  did 
the  injury.  It  was  held  that  he  was  guilty  of  such  contributory  negli- 
gence as  to  prevent  recovery,  even  if  the  statutory  signals  were  not 
given.    Turner  v,  Hannibal  St  St.  J.  R.  Co.,  74  Mo.  602. 
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Chargeable  with  Knowledge  of  Approach  of  Train. 

The  failure  of  a  railroad  company  to  comply  with  the  statnte 
in  ringing  ita  bell  or  blowing  ita  whittle  on  approaching  a 
public  croaaing  ia  negligence  in  law.  But  where  the  party 
receiving  the  injury  contributea  directly  thereto,  aa  where  hav- 
inff  an  unobatructed  view  of  the  railroad,  ao  aa  to  know  of  the 
ai>proach  of  a  train  in  aufficient  time  to  avoid  the  colliaion,  he 
attempta  to  paaa  over  a  public  croaaing,  al>ove  which  ia  a  aignal  to 
**look  out  for  the  cara,"  and  ia  atruck  in  ao  doing,  hia  injury  ia  directly 
caiaaed  by  his  own  negligence,  and  he  cannot  make  the  failure  of  the 
company  to  ring  ita  bell  or  blow  ita  whia tie  the  foundation  of  a  claim 
for  damagea.     So  held  in  Fletcher  v.  Atlantic  &  Pac.  R.  Co.,  64  Mo.  484. 

Where  one,  at  the  very  moment  when  he  knowa  that  a  train  ia 
expected  to  arrive,  goea  upon  the  track  in  front  of  an  approaching  train, 
^irbich,  by  the  proper  use  of  hia  facultiea,  he  muat  have  aeen  and  heard, 
tbe  mere  fact  that  the  locomotive  bell  waa  not  aounded,  aa  required  by 
la^ir,  will  not  make  the  railroad  liable  for  any  damage  that  may  reault. 
So  held  in  Leduke  v.  St.  Louia  &  I.  M.  R.  Co.,  4  Mo.  App.  485. 

Unobatructed  View  and  No  Signala. 

In  I>rake  v.  Chicago  &  A.  R.  Co.,  51  Mo.  App.  562,  it  ia  held  that  where 
a  peraon,  in  broad  daylight,  entered  on  the  railroad  right  of  way,  which 
waa  open  to  view  for  175  feet  before  he  reached  the  track,  and  for  that 
diatance  had  a  clear  view  of  the  track  for  a  quarter  of  a  mile  each  way, 
he  cannot  complain-that  the  atatutory  train  aignala  were  not  given. 

Train  Seen  Approaching. 

An  instruction  that  the  atatutea  of  the  atate  and  ordinances  requiring 
inrhiatlea  to  be  sounded  or  bells  to  be  rung  on  traina  are  deaigned  and 
intended  to  warn  people  of  the  approach  of  such  trains,  and  that  if  a 
peraon  approaching  a  track  sees  a  train  approaching  on  it,  it  ia  his  duty 
to  avoid  going  upon  it,  and  into  danger  of  colliaion  with  the  train,  and 
if  he  sees  the  train,  it  is  immaterial  so  far  aa  he  ia  concerned,  whether 
the  aignals  are  given  or  not,  is  not  error.  So  held  in  McManamee  v, 
Misaouri  Pac.  Ry.  Co.  (Mo.),  5  Am.  A  Eng.  R.  Caa.,  N.  S.,  474. 

Attempt  to  Cross  in  Front  of  Street  Car— £'xcassive  Speed  and  No 
Signals. 
A  decedent'a  contributory  negligence  in  knowingly  attempting  to 
paaa  in  front  of  an  approaching  atreet  car  at  a  atreet  crossing,  in  such 
close  proximity  thereto  as  to  make  the  danger  of  collision  imminent, 
bara  a  recovery,  though  the  street  railway  company  waa  negligent  in 
failing  to  aound  the  gong  of  the  approaching  car  running  at  an  exceas- 
ive  rate  of  speed,  and  even  though  it  alao  failed  to  use  proper  care  to 
atop  car  after  the  dangeroua  poaition  of  the  decedent  became  known  to 
it.  So  held  in  Moore  v,  Lindell  Ry.  Co.,  176  Mo.  528,  75  S.  W.  672,  8 
R.  R.  R.  46,  31  Am.  &  Eng.  R.  Caa.,  N.  S.,  46. 

MONTANA. 

Where  Train  Could  Have  Been  Seen  in  Time. 

Where  a  traveler  on  a  highway  when  approaching  a  railroad  crossing 
could  have  aeen  an  approaching  train  in  time  to  avoid  being  injured 
thereby,  had  he  atopped,  looked  and  liatened,  hia  failure  to  do  so  is  such 
contributory  negligence  as  to  bar  a  recovery  for  hia  injury  by  such 
train  while  attempting  to  croaa,  even  though  there  was  negligence  on 
the  part  of  the  trainmen  in  failing  to  give  the  statutory  signals.  So 
held  in  Hunter  v,  Montana  Cent.  R.  Co.,  22  Mont.  625, 16  Am.  &  Eng. 
R.  Caa.,  N.  S.,  615,  57  Pac.  140. 

NEBRASKA. 
In  Qeneral. 

The  court  refused  an  instruction  asked  by  the  plaintiff  to  the  effect 
that  if  the  jury  found  that  no  signal  waa  given,  and  that  under  all  the 
circumstancea  of  the  case  it  was  negligence  in  the  defendant  to  run  its 
engine  onto  the  crossing  at  Nicholas  Street  without  signaling  ita  ap- 
proach by  bell  or  whistle,  and  that  such  negligence  was  the  proximate 
canae  of  the  injury,  and  that  the  plaintiff  was  damaged  thereby,  that 
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thea  she  coutd  recover,  unless  they  further  found  that  bj  her  own  neg"- 
lig^ence  she  contributed  to  the  injury.  This  was  held  a  proper  instruc- 
tion, and  that  it  was  error  to  refuse  it.  Geist  v.  Missouri  Pac.  Ry. 
Co.,  62  Neb.  309, 87  N.  W.  43,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  365. 

NEW  JERSEY. 

Where  Danger  Could  Have  Been  Ascertained. 

It  is  a  primary  rule  of  leg^al  caution  that  a  person  about  to  cross  a 
railroad  is  bound  to  use  his  eyes  and  ears,  to  watch  for  sign  boards 
and  signals,  to  listen  for  bell  and  whistle,  and  to  guard  against  the 
approach  of  trains  by  looking  each  way  before  crossing;  and  the  fail- 
ure of  the  company  to  provide  or  give  a  statutory  signal  will  not  relieve 
a  person  from  making  this  observation,  if  he  has  an  opportunity,  by  a 
view  of  the  road,  to  avoid  danger.  So  held  in  Pennsylvania  R.  R.  Co. 
V.  Righter,  42  N.  J.  L.  180, 2  Am.  A  Eng.  R.  Cas.  220. 

Obstructed  View— Failure  to  Look  in  Time  and  Failure  to  Check  Team 
—Signals  Not  Audible. 
A  plaintiff,  who  was  driving  a  covered  ice  wagon  over  a  crossing", 
was  injured  by  an  express  train,  at  midday,  going  35  or  40  miles  an 
hour,  colliding  with  his  wagon.  He  drove  a  team  of  gentle  horses,  un- 
der easy  control,  on  a  jog  trot,  over  a  macadamized  road,  making  some 
noise  as  he  traveled.  To  the  south,  his  view  of  the  railway  was  unob- 
structed, but  to  the  north,  whence  the  train  came,  his  view  was  ot>« 
structed  by  a  building  and  some  trees  until  he  reached  a  point  60  feet 
west  of  the  track.  He  then  had  a  clear  view,  if  he  had  looked,  of  1,300 
feet  along  the  track  to  the  north.  His  testimony  was  that  he  did  not 
hear  the  usual  signals ;  that  he  did  look  both  ways  before  crossing,  bat 
not  until  his  horses'  feet  were  within  6  feet  of  the  track,  and  that  he 
did  not  see  the  train ;  that  he  did  not  at  any  time  check  the  speed  of 
his  horses,  but  let  them  have  their  way  ;  and  that  they  continued  on  a 
trot  until  the  collision  occurred.  Upon  proof  of  these  facts,  which  were 
undisputed,  it  was  held,  that  a  denial  of  a  motion  to  nonsuit  for  con- 
tributory negligence  was  error.  Conkling  v,  Erie  R.  Co.,  63  N.  J.  Lr« 
338,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  61,  43  AtL  666. 

Failure  of  Person  to  Exercise  Reasonable  Care  to  Ascertain  Danger, 
and    invitation  to  Cross  Implied  from  Gross  Negligence  in  rail- 
ing to  Qive  Signals. 
The  neglect  of  a  railroad  company  to  give  warning  of  the  approach 
of  its  trains  to  a  highway  crossing,  even  when  so  gross  as  to  amount  to 
a  declaration  that  the  way  is  safe  for  travelers  upon  the  highway,  does 
not  absolve  a  person  about  to  cross  the  tracks  from  the  duty  of  making 
an  independent  observation  for  the  purpose  of  ascertaining  whether  or 
not  the  train  is  coming  to  the  crossing ;  and  failure  in  that  regard  iSa 
ordinarily,  a  failure  to  exercise  that  reasonable   degree  of  prudence 
which  the  law  requires  of  all  persons  when  approaching  these  places  of 
known  danger.    So  held  in  Swanson   v.  Cent.  R.  Co.  of  N.  J.,  63  N.  J. 
605, 16  Am.  &  Eng.  R.  Cas.,  N.  S.  624,  44  Atl.  852. 

Train  Seen  Approaching. 

The  contributory  negligence  of  a  person  killed  by  a  train  while  at- 
tempting to  drive  across  railroad  tracks  at  a  point  towards  which  he 
saw  the  train  backing  before  he  made  the  attempt,  will  bar  recovery 
for  his  death,  even  though  the  flagman  was  careless  in  giving  the  sig- 
nal, and  the  train  hands  failed  to  ring  the  bell  or  sound  the  whistle. 
So  held  in  Hanson  v.  Penn.  R.  Co.,  62  N.  J.  L.  391, 12  Am.  A  Eng.  R. 
Cas.,  N.  S.,  404. 

NEW  YORK. 
In  General. 

To  authorize  a  recovery  against  a  railroad  company,  for  damages 
sustained  b;  reason  of  the  neglect  of  its  agents  to  ring  a  bell,  or  sound 
a  whistle,  when  about  to  cross  a  traveled  street  or  road  with  an 
engine,  it  must  appear  that  such  neglect  was  the  sole  cause  of  the  dam- 
age. If  the  plaintiff  was  himself  guilty  of  negligence  which  contrib- 
uted to  the  injury,  he  cannot  recover,  notwithstanding  the  omission  of 
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such  a  dnty  by  the  railroad.  So  held  in  Dascomb  v.  Buffalo  &  8.  L.  R. 
Co.  (N.  Y),  27  Barb.  222. 

The  negligence  of  a  railroad  in  not  ringing  the  bell,  or  sounding  the 
whistle,  does  not  excuse  the  other  party  from  the  exercise  of  ordinary 
care  and  prudence  in  attempting  to  cross  the  railroad  track.  So  held 
in  Wilcox  v.  Rome,  W.  A  O.  R,  R.  Co.,  39  N.  Y.  358,  100  Am.  Dec.   440. 

In  Shaw  v.  Jewett,  86  N.  Y.  616,  the  negligence  charged  was  neglect 
to  ring  the  bell  on  the  engine  as  it  approached  a  crossing.  The  trial 
court  charged  the  jury  that  plaintiff  had  the  right  to  assume  that  de- 
fendant would  do  his  duty  and  ring  a  bell.  This  being  excepted  to,  the 
court  supplemented  it  by  saying  to  the  jury,  that  plaintiff,  though  he 
mig-ht  make  that  assumption,  was  not  relieved  thereby  from  the  duty  to 
vigilantly  use  his  senses  to  avoid  danger.  It  was  held  that  the  charge 
as  thus  restricted  was  proper. 

Where  decedent,  if  he  had  looked,  could  have  seen  the  train  by  which 
he  was  killed  in  time  to  turn  his  horses  without  driving  on  the  track, 
and  there  was  no  evidence  that  the  horses  were  beyond  his  control,  his 
negligence  contributed  to  the  accident,  and  no  recovery  can  be  had 
therefor,  though  signals  were  not  given  in  time  to  warn  defendant  of 
the  approaching  train.  So  held  in  Miller  v.  New  York  Cent.  A  H.  R. 
R.  Co.,  30  N.  Y.  Supp.  751. 

It  is  the  clear  duty  of  a  person  as  he  comes  near  to  and  upon  a  rail* 
road  crossing,  to  use  all  proper  precautions  to  avoid  injury,  and  the 
least  he  can  do  is  to  look  in  both  directions.  If  he  does  not  do  so,  and 
this  omission  contributes  to  his  injury,  he  is  guilty  of  such  negligence 
as  will  bar  his  recovery,  notwithstanding  the  negligence  of  those  in 
charge  of  the  train  in  omitting  to  sound  the  whistle  or  ring  the  bell. 
So  held  in  Gorton  v.  Brie  Ry.  Co.,  45  N.  Y.660. 

Uncontrollable  Speed  of  Team. 

It  is  such  negligence,  in  one  knowing  the  position  of  the  railroad  and 
of  the  frequent  passage  of  trains,  to  approach  the  crossing  at  such  speed 
as  to  be  unable  to  stop  his  horses  before  actually  getting  upon  the  track, 
as  to  prevent  recovery  for  injury  inflicted  by  a  train  ;  and  it  is  error  to 
refuse  so  to  charge  without  the  qualification  that  the  railroad  must 
have  used  proper  precautious  to  notify  travelers  of  the  approach  of  the 
train.    So  held  in  Wilds  v.  Hudson  R.  R.  Co.,  24  N.  Y.  430. 

View  Obstructed  by  Smoke— Absence  of  Signals  Immaterial. 

In  Heaney  v.  Long  Island  R.  Co.,  112  N.  Y.  122,  19  N.  E.  422,  it  ap- 
peared  that,  at  the  time  of  the  accident,  a  cloud  of  smoke  hung  over  the 
track.  It  was  held  that  deceased  was  guilty  of  contributory  negligence, 
preventing  recovery,  in  attempting  to  cross  the  track  before  the  smoke 
cleared  away,  whether  or  not  the  crossing  signals  were  given. 

NORTH  CAROLINA. 

Accident  Not  Contributed  to  by  Absence  of  Signals. 

Where  a  traveler  is  approaching  a  railroad  crossing,  with  an  unob- 
structed view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both 
ways,  and  if  he  attempts  to  cross  in  front  of  an  approaching  train,  and 
receives  injury,  he  cannot  recover;  and  the  failure  of  the  engineman  to 
give  the  precautionary  signal,  when  it  does  not  contribute  to  the  acci- 
dent, does  not  impose  a  liability  on  the  corporation.  So  held  in  Rigler 
V.  Charlotte,  C.  A  A.  R.  Co.,  94  N.  Car.  604. 

One  crossing  a  railroad  track  must  be  on  the  alert  to  avoid  injury 
from  trains  that  may  happen  to  be  passing ;  and  the  omission  of  the 
engineer  to  give  the  precautionary  signals  of  the  approach  of  a  train, 
when  it  in  no  way  contributed  to  an  alleged  injury,  does  not  impose 
liability  upon  the  company.  So  held  in  Parker  v.  Wilmington  A  W. 
R.  Co.,  8  Am.  A  Eng.  R.  Cas.  420,  86  N.  Car.  221. 

Speed  Prohibited  by  Ordinary  Absence  of  Signals  and  Lookout,  Where 

Train  Should  Have  Been  Seen  in  Time. 

Where  it  appears  that  plaintiff's  intestate  was  walking  upon  defend* 

ant's  track  in  a  town,  in  open  daylight,  on  a  straight  piece  of   road, 

where  be  could  have  seen  defendant's  train  by  which  he  was  run  over. 
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for  150  yards,  he  was  g'uilty  of  contributory  neg^Hg'eiice  barring^  recovery 
for  his  death,  althoug^h  the  railroad  company  may  have  been  gfuilty  of 
negligence  in  running  a  train  at  a  greater  rate  of  speed  than  allowed  by 
the  town  ordinance,  or  in  not  ringing  its  bell  as  required  by  such  ordi- 
nance, and  in  not  keeping  a  lookout  by  its  engineer.  So  held  in 
Neal  V,  Carolina  Cent.  R.  Co.  (N.  Car.),  18  Am.  &  Eng.  R.  Cas.,N.  S., 
51,  36  S.  E.  117. 

Person  in  Drunken  Stupor  on  Track. 

The  failure  of  a  person  in  a  drunken  stupor  on  a  railroad  to  get  oft  in 
time  to  avoid  an  approaching  train  is  the  proximate  cause  of  his  death, 
although  the  engineer  failed  to  give  the  statutory  signals,  unless  there 
was  negligence  on  the  part  of  the  engineer  after  the  discovery  of  his 
peril.  So  held  in  Norwood  v.  Raleigh  &  G.  R.  Co.,  Ill  N.  Car.  236, 16  S. 
E.  4. 

OHIO. 

Where  Danger  Should  Have  Been  Avoided. 

The  omission  to  ring  the  bell  or  sound  the  whistle  at  a  public  crossing' 
is  not  of  itself  sufficient  ground  to  authorize  a  recovery,  if  the  party, 
notwithstanding  such  omission,  might,  by  the  exercise  of  ordinary  care» 
have  avoided  the  accident.  So  held  in  Cleveland,  C.  C.  &  I.  Ry.  Co.  v. 
Elliott,  28  Ohio  St.  340. 

PENNSYLVANIA. 

Standing  between  Tracks  While  Trains  Are  Passing. 

It  is  negligence  per  se  for  one  to  stand  between  tracks  while  trains 
are  passing,  defeating  a  recovery  for  an  injury  so  received,  even  though 
no  whistle  was  sounded  or  bell  rung.  So  held  in  Moore  v,  Philadelphia, 
W.  &  B.  R.  Co  ,  108  Pa.  St.  349. 

Unobstructed  View — Train  Backed  Rspidly  without  Signals. 

In  Maryland  v,  Pittsburg  &  Lr.  E.  R.  Co.,  123  Pa.  487,  16  Atl.  624,  it 
appeared  that  plaintiff  attempted  to  cross  the  track  at  a  point  much 
used  by  the  public  as  a  crossing  with  defendant's  consent,  though  not 
a  public  crossing,  where  there  was  nothing  to  prevent  him  from  seeing 
a  train  for  some  distance  ;  that  while  it  was  still  light,  he  was  run  over 
by  a  train  which  was  being  backed  rapidly,  without  any  signal.  It 
was  held  that  a  nonsuit  should  have  been  directed,  though  plaintiff 
testified  that  he  looked  both  ways  for  a  train  and  saw  none. 

Train  Visible— Absence  of  Signals— Effect  of  Stopping  to  Look. 

In  Gangawer  v.  Philadelphia  &  R.  R.  R.,  168  Pa.  265,  32  Atl.  21,  it  is 
held  that  where  the  train  which  killed  deceased  was  plainly  visible  at  a 
point  forty  feet  from  the  crossing  over  which  he  attempted  to  drive, 
there  could  be  no  recovery  for  his  death,  though  no  signals  were  given, 
and  though  deceased  stopped  to  look  at  such  point. 

RHODE  ISLAND. 

Deaf  Person  Killed  by  Cars  He  Should  Have  Seen,  at  Point  Where  Gates 
Were  Closed. 
A  deaf  mute  was  struck  and  killed  by  a  train  of  cars  which  was  making 
a  flying  switch  across  a  highway.  The  engine  had  passed  by,  and  he 
walked  in  the  highway  on  to  the  track,  *'bent  forward,  as  an  old  man 
would  walk,  with  his  head  bowed  down,  looking  toward  the  engine." 
There  was  an  unobstructed  view  of  the  tracks  for  a  long  distance  in 
both  directions ;  a  gate  was  closed  across  the  highway  on  the  further 
side  of  the  tracks  ;  but  there  was  no  stationary  bell  nor  whistle  sounded 
as  required  by  statute.  It  was  held  that  contributory  negligence  pre- 
vented recovery.    Ormsbee  r.  Boston  &  P.  R.  Co.,  14  R.  I.  102. 

SOUTH  CAROLrlNA. 
In  General. 

Where  a  railroad  company  fails  to  give  the  statutory  signals  at  a 
crossing  required  by  South  Carolina  Rev.  St.  g  1685,  and  a  person 
on  the  crossincr  is  killed  thereby,  the  railroad  company  is  liable,  under 
g  1692,  providing  therefor,  unless  the    person    injured  was    at  the 
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time  of  the  collision  iniiity  of  neg^lig'eace,  or  was  acting  in  violation  of 
law,  such  ne^^ligence  or  unlawful  act  contributing'  to  the  injury.  So 
heldinHnttov.  South  Bound  R.  Co.,  61  S.  Car.  495,  39  S.  E.  710,  22 
Am.  A  Eng.  R.  Cas.,  N.  S.,  724. 

Admixture  of  Negligence  of  Both  Parties. 

If  a  railroad  company  was  careless  and  negligent,  and  a  party  killed 
at  the  crossing  was  also  negligent,  and  the  admixture  of  the  negligence 
of  hpth  brought  about  the  injury,  the  railroad  company  was  not  liable. 
So  held  in  Mercer  v.  Southern  Ry.  (S.  Car.),  44  S.  E.  750,  8  R.  R.  R*  704, 
31  Am.  A  Eng.  R.  Cas.,  N.  S.,  704. 

Failure  to  Give  Signals— Contributory  Negligence  Proximate  Cause. 

Where  a  person's  injuries  result  from  his  want  of  ordinary  care  com- 
bined with  actionable  negligence  in  failing  to  give  crossing  signals 
his  contributory  negligence  is  the  proximate  cause  of  his  injuries. 
So  held  in  Bowen  v.  Southern  Ry.'  Co.,  58  S.  Car.  222,  18  Am.  A  Eng. 
R.  Cas.,  N.  S.,  331,  36  S.  E.  590. 

An  instruction  that  if  signals  were  not  given  at  a  crossing,  and  a 
person  was  Icilled,  the  railroad  was  liable,  unless  such  person  by  his  own 
carelessness  contributed  to  his  injury,  and  his  negligence  was  the  prox- 
imate cause  of  the  injury,  was  proper.  So  held  in  Mercer  v.  Southern 
Ry.  (S.  Car.),  44  S.  E.  703,  8  R.  R.  R.  703, 31  Am.  A  Eng.  R.  Cas. ,  N.  S. 
703. 

TEXAS. 

Carelessly  Driving  upon  Track. 

Though  the  company  was  negligent  in  failing  to  give  the  signals, 
ench  negligence  would  justify  no  one  in  carelessly  driving  upon  the 
traclE,  If  such  act  was  negligence  and  contributed  to  the  injuries  sus- 
tained. So  held  in  International  A  6.  N.  R.  Co.  v,  Jordan  (Tex.  Civ. 
Cas.),  10  Am.  A  Eng.  R.  Cas. 301. 

Where  Train  Should  Have  Been  Seen. 

An  instruction  that  if,  at  the  time  of  the  collision,  defendants'  em- 
ployees in  charge  of  the  train  f  ail^  to  give  a  signal  as  required  by 
law,  but  plaintiff  by  ordinary  care,  would  have  discovered  the  train  in 
time  to  have  avoided  injury,  he  could  not  recover,  is  rendered  errone- 
ous by  the  addition  of  the  clause,  unless  failure  to  give  a  signal  as  re- 
quired, by  law  was  suflScient  to  cause  a  man  of  ordinary  care  to  relax 
his  diligence,  and  that,  as  a  matter  of  fact,  such  failure  did  cause  his 
injury,  it  being  implied  under  the  circumstances  enumerated  plaintiff 
need  not  exercise  ordinary  care.  So  held  in  Austin  A  N.  W.  Ry.  Co.  v. 
McElmurry  (Tex.  Civ.  App.),  33  S.  W.  249. 

Incurring  Obvious  and  Imminent  Danger — Speed    Prohibited    by  Or- 
dinance and  No   Signals. 

When  one  enters  upon  a  railroad  track  under  circumstances  which 
make  it  obviously  an  act  of  imminent  danger,  on  account  of  the  rapid 
approach  of  an  engine  and  tender,  and  receives  hurt  therefrom,  he  can- 
not, on  account  of  his  own  negligence,  recover  damages;  and  this 
though  the  injury  was  inflicted  in  a  city  by  an  engine  running  back- 
wards with  a  tender  in  front,  without  ringing  the  bell  or  sounding  the 
whistle,  and  at  a  rate  of  speed  prohibited  by  an  ordinance  of  the  city. 
So  held  in  Hoover  v.  Tex.  A  P.  Ry.  Co.,  61  Tex.  503. 

Notice  of  Train's  Approach. 

If  the  injured  party  had  notice  of  the  approach  of  a  railroad  train  to 
the  crossing,  the  failure  of  the  trainmen  to  give  the  crossing  signals 
prescribed  by  statute  would  be  immaterial,  in  an  action  for  an  injury 
inflicted  upon  such  person  by  the  train.  So  held  in  Houston  A  T.  C. 
R.  Co.  V.  Nixon,  52  Tex.  19. 

MuffledHead— Failure  to  Look— Unlawful  Speed  and  No  Signals. 

In  Texas  A  P.  Ry.  Co.  v.  Fuller,  5  Tex.  Civ.  App.  660,  24  S.  W.  1090, 
it  is  held  that  failure  to  look  for  an  approaching  engine,  in  plain  view 
for  half  a  mile,  before  attempting  to  cross  the  track,  is  contributory 
negligence,  precluding  recovery,  in  a  woman,  who  has  deprived  her- 
self of  the  power  to  hear  the  engine  by  covering  her  head  with  a  nubia. 
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tbongh  the  crossinsr  Mgnal%  were  not  given,  and  the  engine  was  mn- 
ning  at  an  unlawful  speed. 

Proximate  Cause. 

A  person  attempting  to  cross  a  railroad  track,  whether  at  a  highwa j 
crossing  or  elsewhere,  must  use  due  care  to  avoid  dangei* ;  if  he  does 
not  do  so,  and  his  own  negligence  ib  the  proximate  cause  of  an  injury 
inflicted  by  a  passing  train,  he  cannot  recover,  although  the  statutory 
signals  were  not  given.  So  held  in  1.  A  6.  N.  Ry.  Co.  v.  Graves,  59 
Tex.  330. 

Frightening  Team — Whether  Train  Seen  in  Time — Proximate  Cause — 
Question  for  Jury. 
In  an  action  for  personal  injuries  sustained  by  plaintiff  through  the 
frightening  of  his  horses  by  defendant's  train  at  a  crossing,  it  appeared 
from  plaintiff's  testimony  that  the  failure  on  the  part  of  the  trainmen 
to  give  the  statutory  signals  could  not  have  been  the  proximate  cause 
of  the  accident  t>ecause  plaintiff,  from  a  certain  point,  saw  the  locomo- 
tive before  it  began  to  move,  but  the  railroad  employees  upon  the  loco* 
motive  testified  that  it  was  in  motion  when  plaintiff  reached  nuch 
point.  It  was  held  that  the  question  whether  the  failure  to  give  the 
signals  was  the  proximate  cause  of  the  injury  was  for  thie  jury.  Mis- 
souri, K.  A  T.  Ry.  Co.  of  Texas  v.  Magee,  92  Tex.  616, 15  Am.  A  Bng*. 
R.  Cas.,  N.  S.,  186,  50  S.  W.  1013. 

Accident  near  Crossing— Knowledge  of  Danger— Failure  to  Qlve 
Crossing  Signals. 
Where  plaintiff  was  injured  by  falling  on  a  railroad  trestle  while 
running  to  save  his  son,  two  years  old,  from  being  run  over  by  an  ap» 
preaching  train,  while  the  l>oy  was  walking  on  the  track,  not  a  crossing* 
and  plaintiff  saw  the  danger  before  the  train  reached  a  crossing,  it  was 
error  to  charge  the  jury  that  failure  to  perform  the  statutory  duty  to 
blow  the  whistle  and  ring  the  bell  at  the  crossing  rendered  the  defend- 
ant liable  for  such  injuries.  So  held  in  San  Antonio  A  A.  P.  Ry.  Co.  v. 
Gray  (Tex.),  2  R.  R.  R.  829,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  829,  67  8. 
W.  763. 

VIRGINIA. 

Notice  That  Train  Is  Overdue — Boy  Driving  with  Ears  MufHed— Unu- 
sual Speed  and  No  Signals. 
It  appeared  that  a  boy  of  thirteen  years,  who  was  acquainted  with 
the  crossing  at  which,  by  reason  of  a  deep  cut,  a  train  was  not  visible 
until  one  was  on  the  track,  though  just  informed  that  the  train  was  late 
and  might  arrive  at  any  moment,  drove  on  the  track  with  his  ears 
wrapped  up  in  a  comfort.  It  was  held  that  contributory  negligence 
precluded  recovery,  although  the  statutory  signals  were  not  given,  and 
the  train  was  running  more  rapidly  than  usual.  Norfolk  A  W.  R.  R. 
Co.  V.  Stone's  Adm'r,  88  Va.  310, 13  S.  E.  432. 

WEST  VIRGINIA, 
in  General. 

Failure  to  ring  a  bell,  or  blow  a  whistle,  on  an  engine,  as  required  by 
%  61,  chap.  54,  Code  1887,  is  negligence  for  which  a  railroad  com- 
pany is  chargeable  ;  but  this  does  not  excuse  a  traveler  on  a  highway 
crossing  a  railroad  track  from  the  exercise  of  such  reasonable  care  and 
caution  as  the  law  requires,  to  ascertain  whether  a  train  is  approaching* 
the  crossing.  So  held  in  Beyel  v.  Newport  News  A  M.  V.  R.  Co.,  34 
W.  Va.  538,  45  Am.  A  Eng.  R.  Cas.  188, 12  S.  E.  532. 

In  this  case  it  was  said  in  the  opinion :  **If,  by  statute,  certain  warn- 
ings or  signals  are  required,  and  their  absence  be  declared  negligence, 
yet,  unless  the  statute  also  absolves  the  injured  party  from  the  neces- 
sity of  caution,  and  declares  that  the  omission  to  comply  with  the 
statute  shall  render  the  company  liable,  the  rule  will  still  be  the  same 
with  reference  to  contributive  or  comparative  negligence  as  if  there 
were  no  such  statutory  requirement,  and  the  failure  to  give  the  signal 
will  not  raise  a  presumption  that  such  failure  was  the  cause  of  injury. 
1  Ror.  R.  R.  531.    The  statutes  giving  action  for  failure  to  ring  bell  do 
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not  confer  auch  action  irreapective  of  the  injured  party'a  own  negli' 
genoe.  One  whoae  own  fault  haa  contributed  to  hia  injury  can- 
not take  advantage  of  theae  atatutea  to  excuae  hia  fault ;  and  the 
omiaaion  to  ring  a  bell  ia  no  excuae  for  the  plaintiff' a  omiaaion  to  look 
up  and  down  the  track.  2  Shear.  A  R.  Neg.  aec.  482.  An  omiaaion 
would  call  for  the  public  penalty,  but  the  aame  omiaaipn  might  not  call 
for  civil  damagea." 

Backing  Train  without  Warning— Contributory  Negligence  Which  Will 
Prevent  Recovery. 
To  excuae  a  railroad  company  from  auddenly  and  without  warning 
tMLcking  a  freight  train  againat  a  peraon  lawfully  uaing  a  public  croaa- 
ing,  it  must  be  ahown  in  evidence  that  auch  peraon  waa  guilty  of  aome 
act  of  legal  negligence,  contributing  to  hia  injury,  auch  aa  a  peraon  of 
ordinary  prudence  would  not  be  guilty  of  under  the  aame  circumatancea. 
So  held  in  Meeka  v,  Ohio  River  Ry.  Co.  (W.  Va.),  5  R.  R.  R.  662,  28  Am. 
A  B#ng.  R.  Cas.,  N.  S.,  662,  43  S.  B.  118. 

Proximate  Cauae. 

In  Butcher  v.  Weat  Virginia  A  P.  R  Co.,  37  W.  Va.  180,  16  S.  E.  457, 
it  ia  held,  in  an  action  againat  a  railroad  for  injuriea  received  at  a 
croaaing  by  reason  of  the  failure  to  give  the  atatutory  signals,  that,  in 
order  to  warrant  a  recovery,  the  plaintiff  muat  not  only  prove  that  the 
aignals  were  not  given,  but  that  thia  failure  was  the  proximate  cause 
of  the  injury. 

WISCONSIN. 
In  Generai. 

Though  the  whiatle  ia  not  blown  nor  the  bell  rung  on  a  locomotive 
approachirg  a  highway,  aa  required  by  law,  the  railroad  is  not  liable 
for  a  collision  at  auch  crossing  if  the  negligence  of  the  injured  person 
contributed  thereto.  So  held  in  Williams  v.  Chicago,  M.  &  St.  P.  Rv. 
Co.,  64  Wia.  1,  24  N.  W.  422, 23  Am.  A  Eng.  R.  Cas.  274. 

Where  Driver  Should  Have  Seen  Train. 

The  failure  to  blow  the  whiatle  and  ring  the  bell  before  crossing  a 
highway  is  auch  atatutory  negligence  as  will,  in  the  absence  of  contrib- 
utory negligence,  render  a  railroad  company  liable  for  injury  resulting 
from  a  collision  with  a  wagon  crossing  the  track  ;  but  where  it  clearly 
appears  that  the  driver  of  the  wagon  could  have  prevented  the  accident 
by  using  his  eyes  in  looking  and  his  ears  in  listening  for  the  approach- 
ing train,  there  can  be  no.  recovery.  So  held  in  Williams  v,  Chicago, 
Minneapolia  A  St.  Paul  R.  R.  Co.,  23  Am.  A  Eng.  R.  Caa.  274,  64  Wis. 
1.  24  N.  W.  422. 

High  Speed  in  City  and  No  Signals,  Where  Train  Should  Have  Been 
Seen  in  Time. 
There  can  be  no  recovery  for  the  death  of  a  person  killed  by  a  train 
while  attempting  to  drive  across  railroad  tracks  without  stopping  to 
look  or  listen,  at  a  private  crossing  within  42  rods  of  the  limits  of  a  city, 
although  the  train,  immediately  before  the  accident,  waa  running  within 
city  limita  at  the  rate  of  60  milea  an  hour  and  nosignala  were  given, 
where  deceaaed  should  have  seen  the  train  when  approaching  from  a 
distance  of  94  rods  before  making  such  attempt.  So  held  in  Vant  v» 
Chicago  &  N.  W.  Ry.  Co.  (Wis),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  470. 

Driving  Carelessly  at  Night— With  Knowledge  of  Existence  of  Railroad 
in  County— Negligence  in  Failing  to  Discover  Train. 
A  person  driving  at  night  on  an  unfamiliar  road  through  a  county 
which  he  knew  was  traversed  by  several  railroads,  who  let  his  horse  jog 
on  without  any  attention  except  to  see  that  he  waa  in  the  road,  and 
who  waa  killed  at  a  highway  crossing  by  a  passing  train,  which  neither 
he  nor  the  person  with  him  saw  until  it  was  too  late  to  avoid  the  col- 
liaion,  although  the  headlight  of  the  engine  waa  visible  and  almost 
directly  in  their  faces,  and  the  noiae  of  the  train  might  readily  have 
been  heard,  it  was  held,  aa  matter  of  law,  that  he  was  guilty  of  contrib- 
utory negligence  precluding  recovery,  even  though  he  did  not  know 
that  he  was  at  a  creasing,  and  the  atatutory  signala  were  not  given. 
Steinhofel  v,  Chicago,  M.  A  St.  P.  R.  Co.,  92  Wia.  123,  65  N.  W.  852. 
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ENGLAND. 
Where  Train  Could  Have  Been  Easily  Seen. 

In  Davey  v.  London  &  S.  W.  R.  Co.  (Eaer.)t  I/-  R*  12  Q.  B.  D.  70,  it 
was  held  that  a  foot  passenger  injured  by  being  ran  over  at  a  crossing' 
is  not  entitled  to  recover  if  the  evidence  shows  that  the  accident  was 
caused  by  his  failure  to  look  for  the  train,  which  could  have  been  easily 
seen,  although  the  engine  driver  did  not  whistle  and  the  flagman  gave 
no  warning. 

Same — Accident  at  Station. 

In  Dublin,  W.  &  W.  Ry.  Co.  v.  Stattery  (Eng.),  3  App.  Cas.  1155,  it  is 
said  in  the  opinion  :  **if  a  railway  train,  which  ought  to  whistle  when 
passing  through  a  station  were  to  pass  through  without  whistling,  and 
a  man  were  in  broad  daylight,  and  without  anything  in  the  structure 
of  the  line  or  otherwise  to  obstruct  his  view,  to  cross  in  front  of  the  ad- 
vancing train  and  be  killed,  I  should  think  the  judge  ought  to  tell  the 
jury  that  it  was  the  folly  and  recklessness  of  the  man  and  not  the  care- 
lessness of  the  company  which  caused  his  death." 

II.  RIGHT  OF  HIGHWAY  TRAVELER  TO  RELY  ON   RAILROAD'S 

PERFORMANCE  OF  DUTY. 

1.  IN  GENERAL. 

In  Tabor  v.  Missouri  Valley  R.  Co  ,  46  Mo.  353,  it  is  held  that  a  per- 
son approaching  a  crossing,  who  can  neither  see  nor  hear  any  indica- 
tions of  a  moving  train  is  not  chargeable  with  negligence  in  assumini; 
that  there  is  no  car  sufficiently  near  to  make  it  dangerous  to  attempt 
to  cross,  as  he  has  the  right  to  presume  that  the  usual  signals  will  be 
seasonably  given. 

In  Petty  v.  Hannibal  &  St.  J.  R.  Co.,  8S  Mo.  306,  28  Am.  &  Eng.  R. 
Cas.  618,  it  is  held  that  one  approachinc:  a  railroad  crossing  has  a  right 
to  presume  that  the  statutory  signals  will  be  given,  when  the  train  is 
within  a  quarter  of  a  mile  of  the  crossing,  as  required  by  law. 

In  Rodrian  v.  New  York,  N.  H.  &  H.  R.  Co.,  28  N.  Y.  S.  R.  625, 7  N.  Y. 
Supp.  811,  it  is  held  that  the  failure  to  give  statutory  crossing  signals 
is  an  assurance  of  safety  to  persons  on  the  highway,  and  has  an  im- 
portant bearing  upon  the  conduct  of  a  traveler  who  is  injured  at  the 
crossing,  and  is  material  in  estimating  the  amount  of  care  required 
of  him. 

In  Chicago  &  A.  R.  Co.  v,  Elmore,  67  111.  176,  it  is  held  that  notwith- 
standing the  neglect  of  a  railroad  company  to  give  the  statutory  signals 
before  approaching  a  road  crossing  with  its  train,  the  traveler  must 
exercise  caution  and  prudence,  but  without  such  warning  of  danger  hia 
care  would  necessarily  be  less,  and  any  injury  to  him,  under  such  cir- 
cumstances, must  naturally  be  attributed  in  a  great  degree,  to  the  neg- 
ligence of  the  railroad. 

2.  FAILURE   TO  STOP   TEAM  TO  LISTEN— ABSENCE  OF  SIG- 

NALrS  TO  BE  CONSIDERED. 
A  charge  that  if  the  headlight  was  burning,  and  the  engine  made 
such  a  noise  that  plaintiff  could  have  heard  it  if  he  had  stopped  his  team 
and  listened  before  going  on  the  track,  then  failure  to  do  so  was  con- 
tributory negligence,  was  properly  refused,  since  it  ignored  the  issue 
as  to  whether  the  statutory  signals  were  given,  which  should  have  been 
considered  in  determining  plaintiff's  contributory  negligence.  Thomas 
V.  Chicago  &  G.  T.  Ry.  Co.,  86  Mich.  496,  49  N.  W.  547. 

3.  CARE  TO  AVOID  UNFORESEEABLE  NEGLIGENCE- 
Extraordinary  care  or  caution   is  not  required  of  persons  using  a 

public  crossing,  to  avoid  the  unforeseeable  negligence  of  those  in 
charge  of  a  railroad  train  in  failing  to  give  signals.  So  held  in  Meeks 
V,  Ohio  River  Ry.  Co.  (W.  Va.).  5  R.  R.  R.  662,  28  Am.  &  Eng.  R.  Cas., 
N.  S.,  662,  43  S.  E.  118. 

4.  ASSUMPTION  THAT  TRAIN  WILL   BACK   WITHOUT  WARN- 

ING. 
A  person  using  a  public  crossing  over  a  railroad  is  not  bound  to 
assume  that  the  company  will  negligently,  without  warning,  back  a 
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motionless  train  against  her.     So  held  in  Meeks  v.  Ohio  River  Ry.  Co. 
<  W.  Va.),  5  R.  R.  R.  662,  28  Am.  A  Eng.  R.  Cas.,  N.  S.,  662,  43  S.  £.  118. 

5.  VIEW  OF  STATIONARY  TRAIN. 

In  Fusiliff.  Missouri  Pac.  R.  Co.,  45  Mo.  App.  535,  it  is  held  that  a 
person  about  to  cross  a  railroad  track  and  seeing  a  standing  train,  has 
the  right  to  assume  that  some  signal  will  be  given  before  it  is  moved. 

6.  FAILURE  TO  LOOK  CAUSED  BY  ABSENCE  OF  SIGNALS. 
The  failure  of  a  person  approaching  a  railroad  crossing  to  be  on   the 

lookout,  because  of  the  omission  of  the  trainmen  to  give  the  usual  and 
proper  signals,  is  not  contributory  negligence.  So  held  in  Russell  v. 
Carolina  Cent.  R.  R.  Co.,  118  N.  Car.  1098, 24  S.  E.  512. 

7.  FAILURE  TO  DISCOVER  TRAIN  CAUSED  BY  ABSENCE  OF 

SIGNALS. 
It  is  erroneous  to  nonsuit  a  plaintiff,  who  was  injured  by  a  locomotive 
crossing  a  street,  without  signals,  in  violation  of  law,  where  his  failure 
to  discover  the  approach  of  the  train  was  due  to  the  neglect  to  give  the 
nsual  signals.  So  held  in  Beisiegel  v.  New  York  Cent.  R.  Co.,  34  N.  Y. 
622. 

8.  ABSENCE  OF  OTHER  MEANS  OF  DISCOVERING  TRAIN'S 

APPROACH. 
In  International  A  G.  N.  R.  Co.  v.  Graves,  59  Tex.  330,  it  is  held  that 
a  highway  traveler  has  the  right  to  expect  that  a  railroad  company  in 
approaching  a  crossing  with  its  train,  will  give  the  proper  signals  to 
indicate  its  presence ;  and  if,  relying  on  this,  he  attempts  to  cross 
the  track  without  knowledge  or  the  means  of  knowledge  or  the 
train's  approach,  and  is  injured  by  reason  of  failure  to  give  the  signals, 
he  is  entitled  to  recover. 

9.  RELIANCE  ON  ABSENCE  OF  SIGNALS  AND  CARELESS  EX- 

POSURE. 
Where  the  injured  party  would  not  have  gone  on  the  crossing  but  for 
the  negligence  of  the  engineer  in  failing  to  give  the  proper  signals,  the 
railroad  will  be  liable  for  the  damages  resulting,  although  the  party 
injured  mav  have  been  careless  in  exposing  himself.  So  held  in 
Hinkle  v.  R'.  A  D.  R.  Co.,  109  N.  Car.  472, 13  S.  W.  884. 

10.  OBSTRUCTED  VIEW— RIGHT  TO   RELY  ON  ABSENCE  OF 
SIGNALS-QUESTION  FOR  JURY. 

Deceased,  in  approaching  the  crossing,  with  which  he  was  familiar, 
from  a  direction  in  which  the  view  of  the  railroad  was  somewhat  ob* 
stmcted  for  some  distance  to  within  thirty  feet  of  the  track,  was  not 
bound  to  rely  upon  the  sense  of  sight  alone,  but  was  justified  in  rely- 
ing upon  the  railroad's  performance  of  its  duty  of  giving  the  crossing 
signals  when  the  locomotive  was  80  rods  from  the  crossing.  Whether 
he  was  at  liberty  to  rely  upon  it  altogether  was  a  question  for  the  jury. 
So  held  in  Smith  v.  Boston  A  M.  R.  R.  (N.  H.),  19  Am.  A  Eng.  R.  Cas., 
N.  S.,  320. 

11.  NOISE  FROM  MACHINERY— VIEW  OBSTRUCTED  BY  CARS- 

FAILURE   TO    ALIGHT    FROM     VEHICLE    TO    LOOK— NO 

SIGNALS. 
In  Alexander  v.  Richmond  A  D.  R.  Co.,  112  N.  Car.  720,  16  S.  E.  896, 
it  appeared  there  was  a  factory  on  one  side  of  the  street  at  the  crossing, 
and  a  foundry  on  the  other,  both  making  a  noise  like  the  running  of  a 
train.  Plaintiff  testified,  that,  as  she  was  driving  towards  the  cross- 
ing, she  *'held  up  very  slow,"  and  hearing  no  bell,  which  she  had 
heard  on  the  previous  evening,  while  at  the  crossing,  notwithstanding 
the  noise  of  the  machinery  on  either  side  of  her,  concluded  no  engine 
was  approaching,  and  drove  on.  It  was  held  that  it  was  not  necessary 
for  her  to  get  out  of  her  buggy,  and  go  beyond  obstructing  cars,  where 
she  could  see  up  and  down  the  track,  or  to  stop,  look  and  listen  for  an 
approaching  engine,  when  no  signal  was  given  of  its  approach. 

12.  FAILURE    TO    STOP,  LOOK  AND  LISTEN— RELIANCE  ON 
ABSENCE  OF  SIGNALS. 

A  person  about  to  cross  a  railroad  crossing  failed  to  stop,  look  and 
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listen,  relying'  on  hearing*  the  signal  bell  which  it  was  the  duty  of  the 
railroad  company  to  ring  on  approaching  the  crossing,  and  which  it 
was  in  the  custom  of  ringing.  It  was  held  that  he  was  not  as  a  matter 
of  law,  guilty  of  such  contributory  nef^riiST^nce  as  to  prevent  a  recovery 
for  his  injuries,  but  that  the  question  of  his  negligence  was  for  the 
jury.  Pittsburgh,  etc.,  R.  Co.  v,  I^ewis  (Ky.),  6  Am.  &  Eng*.  R.  Cas.* 
N.  S.,  333. 

13.  DRIVING  ON  TRACK  AT  NIGHT  WITHOUT  STOPPING  TO 
LrOOK— ABSENCE  OF  WATCHMAN  AND  LIGHT— IRREGU- 
LAR TRAIN  BACKING  WITHOUT  SIGNALS. 

In  St.  Louis,  etc.,  Ry.  Co.  v.  Amos,  54  Ark.  159, 15  8.  W.  362,  an  ac< 
tion  for  personal  injuries  received  at  a  railroad  crossing,  it  was  held 
that  an  instruction  that  ''if  the  plaintiffs  drove  upon  the  track  in  the 
dark,  without  stopping  to  investigate,  when  by  stopping  and  listening, 
they  could  have  learned  that  a  train  was  approaching,  they  were  guilty 
of  contributory  negligence  and  could  not  recover,"  was  properly  re- 
fused, where  it  ignored  evidence  that,  at  a  time  when  no  reg-ular  train 
could  be  anticipated,  defendant  had  removed  the  watchman  and  eztin* 
guished  the  light  usually  kept  at  the  crossing,  and  that,  after  plaintiffs 
drove  upon  the  track,  defendant's  engine  was  put  in  motion  without 
sifir°2l  or  warning,  and  a  car  standing  by  the  crossing  was  backed 
against  plaintiffs'  wagon,  the  question  of  contributory  negligence 
being  for  the  jury. 

14.  RELIANCE  ON  ABSENCE  OF  FLAGMAN  AND  SIGNALS-^ 
OBSTRUCTED  VIEW— UNUSUAL  SPEED  AND  NO  SIG- 
NALS. 

It  appeared  that  M.,  the  deceased,  a  young  woman  in  full  possession 
of  her  faculties,  was  walking  upon  a  public  street  crossed  by  defend- 
ants' tracks,  which  she  had  crossed  many  times  before.  As  she 
approached  the  tracks  from  the  south,  a  train  was  passing  the  crossing- 
going  west.  She  stopped  and  waited  until  it  had  passed,  then,  after 
looking  both  ways,  proceeded  on  her  journey.  While  she  was  crossing* 
the  tracks  she  was  struck  and  killed  by  the  tender  of  an  engine,  which 
was  running  backwards  from  the  west  at  a  high  rate  of  speed.  There 
was  a  curve  in  the  railroad  just  west  of  the  crossing,  which  prevented 
a  full  view  of  the  tracks  in  that  direction.  No  bell  was  rung  nor 
whistle  blown  Upon  the  engine.  A  flagman  was  stationed  at  the 
crossing  but  he  was  absent  from  his  post  at  the  time  of  the  accident. 
One  of  plaintiff's  witnesses  testified  that  a  volume  of  smoke  emitted  by 
the  engine  of  the  train  which  passed  down  upon  the  crossings  which 
prevented  M.  from  seeing  objects  approaching.  The  witness  himself 
saw  the  approaching  engine,  and  did  not  testify  that  he  was  prevented 
from  seeing  objects  by  the  smoke.  M.  was  nearer  the  track  than  he, 
and,  aside  from  the  curve  in  the  track,  her  opportunities  of  seeing  were 
apparently  as  good  as  his.  It  was  held  that  a  motion  for  a  nonsuit  on 
the  ground  of  contributory  negligence  was  properly  denied  ;  and  that 
M.  had  a  right  to  rely  upon  the  presence  of  a  flagman  to  warn  her  of 
danger,  and  to  assume  that  proper  signals  would  be  given  ;  and  that 
engines  would  not  be  moved  at  such  a  place  at  such  an  unusual  rate  of 
speed.  McNamara  v.  New  York  Cent.  Sl  H.  R.  R.  Co.,  136  N.  Y.  650, 
32  N.  E.  765. 

15.  FAILURE  TO  STOP.  LOOK  AND  LISTEN— FAILURE  TO 
SLACKEN  SPEED  AND  NO  SIGNALS— SPEED  OF  VEHI- 
CLE IMMATERIAL. 

In  Ramsey  v.  Louisville,  C  &  L.  R.  Co.,  89  Ky.  99,  20  S.  W.  162,  it  is 
held  that  one  about  to  cross  a  railroad  track  at  a  street  crossing,  haa 
the  right  to  presume  that  the  signals  will  be  given  by  an  approaching 
train  and  its  speed  slackened,  as  required  by  law  ;  and  if  he  is  injured 
by  reason  of  failure  to  comply  with  these  requirements,  it  cannot  be 
imputed  to  him  as  negligence  that  he  did  not  stop,  look  and  listen  to 
ascertain  whether  a  train  was  approaching  and  his  failure  to  do  so  doea 
not  deprive  him  of  the  right  to  recover  ;  and  in  such  a  case  it  is  imma- 
terial whether  the  collision  would  have  occurred  if  the  plaintiff  had 
been  driving  at  a  less  speed. 
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16.  RIGHT  OF  PBRSON  AT  PRIVATE  CROSSING  TO  RELY  ON 
ABSENCE  OF  SIGNALS  AT  PUBLIC  CROSSINGS. 

A  person  uming  a  private  crossing'  over  a  railroad  in  the  vicinity  of  a 
pnblic  crossing  has  the  right  to  rely  on  the  giving  of  proper  signals  by 
the  company's  servants  at  the  pnblic  crossing.  So  held  in  Defrieze  v, 
Illinois  Cent.  R.  Co.  (Iowa),  8  R.  R.  R.  69,  31  Am.  A  Eng.  R.  Cas.,  N. 
S.,69,  94N.  W.  SOS. 

17.  PROXIMATE  CAUSE. 

If  by  reason  of  the  negligence  of  a  railroad  company  in  failing  to 
give  the  statutory  signals  at  a  crossing  the  plalntifiP  went  upon  the 
track,  and  her  horse  was  frightened,  and  injured  her,  the  jury  is  en- 
titled to  find  that  such  negligence  was  the  proximate  cause  of  her 
injuries.  So  held  in  Illinois  Cent.  R.  Co.  v.  Mizell  (Ky.),  6  Am.  A  Eng. 
R.  Cas.,  N.  S.,337. 

18.  MUST  ALSO  USE  SENSES. 

In  Atchison,  T.  A  S.  F.  R.  Co.  v.  Hague,  54  Kan.  284, 38  Pac.  2S7,  it 
is  held  that  an  instruction  that  one  approaching  a  crossing  may  assume 
that  the  railroad- will  act  with  proper  care  in  handling- its  cars,  and 
that  reasonable  signals  of  their  approach  will  be  given,  is  not  erroneous, 
when  the  court  also  instructs  that  such  person  is  required  to  make  use 
of  his  senses,  so  far  as  there  is  opportunity,  to  ascertain  if  there  is 
present  danger  in  crossing. 

In  Shaw  v.  Jewett,  86  N.  Y.  616,  6  Am.  A  Eng.  R.  Cas.  Ill,  it  is  held 
that  a  person  about  to  cross  a  railroad  has  the  right  to  assume  that  the 
required  signals  will  be  given  by  an  approaching  train  ;  but  that  this 
does  not  relieve  him  from  the  duty  of  vigilantly  using  his  senses  to 
avoid  danger. 

19.  DUTY  OF  TRAVELER  AFFECTED  BY  PRESUMPTION  THAT 

SIGNALS  WILL  BE  GIVEN. 
The  rule  that  it  is  the  duty  of  a  traveler  on  the  highway,  about  to  go 
upon  a  railway  crossing,  to  look  and  listen,  to  the  extent  of  his  oppor- 
tunity, for  an  approaching  train,  is  not  always  an  absolute  one.  While 
he  cannot  omit  to  exercise  due  care  in  so  looking  and  listening,  in 
reliance  upon  the  railway  company  doing  its  duty  as  to  giving  signals, 
yet  under  special  circumstances  he  may  regulate  his  own  conduct  in 
some  degree  with  reference  to  the  presumption  that  it  will  do  its  duty. 
So  held  in  Woehrle  v.  Minnesota  Transfer  Ry.  Co.,  82  Minn.  16S,  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  S29,  84  N.  W.  791. 

20.  FAILURE  TO  LOOK  AND  GROSS  NEGLIGENCE  IN  FAIL- 
ING TO  GIVE  SIGNALS. 

The  neglect  of  a  railroad  company  to  give  warning  of  the  approach 
of  its  train  to  a  highway  crossing,  even  when  so  gross  as  to  amount  to 
a  declaration  that  the  way  is  safe  for  travelers  upon  the  highway, 
does  not  absolve  a  person  about  to  cross  the  tracks  from  the  duty  of 
making  an  independent  observation  for  the  purpose  of  ascertaining 
whether  or  not  a  train  is  coming  to  the  crossing  ;  and  failure  in  that 
regard  is,  ordinarily,  a  failure  to  exercise  that  reasonable  degree  of 
prudence  which  the  law  requires  of  all  persons  when  approaching  these 
places  of  known  danger.  So  held  in  Swanson  v.  Central  R.  Co.  of  New 
Jersey,  63  N.  J.  L.  60S,  16  Am.  A  Etrg.  R.  Cas.,  N.  S.,  624,  44  Atl.  8S2. 

21.  RELIANCE  ON  ABSENCE  OF  SIGNALS  NO  EXCUSE  FOR 
FAILURE  TO  STOP,  LOOK  AND  LISTEN. 

The  fact  that  a  person  injured  at  a  railroad  crossing  relied  on  the 
ringing  of  the  bell  or  the  sounding  of  the  whistle  (signals  usually  given 
at  the  crossing)  will  not  excuse  his  failure  to  stop,  look  and  listen, 
since  the  obligation  to  use  care  was  equally  imposed  on  each,  and  the 
negligence  of  one  would  not  excuse  the  other.  So  held  in  Gahagan  v. 
Boston  A  M.  R.  R.  (N.  H.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  141,  SO  Atl.  146. 

22.  CONTRIBUTORY  NEGLIGENCE  NOT  NECESSARILY  EX- 
CUSED BY  NEGLIGENCE  TENDING  TO  INFLUENCE 
TRAVELER'S  CONDUCT. 

The'jury  were  instructed  that  *'if ,  by  the  neglect  or  omission  of  those 
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in  charg'e  of  the  yard  to  g^ive  any  warning^  of  the  approach  of  that  car 
to  the  croBaing*,  at  the  time  when  the  engine  was  standing  still  ar 
moving  west,  the  plaintiff's  vigilance  was  allayed,  the  defendants  are 
not  at  liberty  to  impute  the  consequences  of  their  act  to  his  want  of 
vigilance,  and  if  their  acts  brought  him  within  the  boundaries  of  peril 
the  defendants  must  answer  for  the  result."  This  was  held  error, 
since  the  jury  might  infer  that  if  the  defendant's  employees  were  guilty 
of  negligence  which  in  any  way  tended  to  influence  the  plaintiff's  ac- 
tion, negligence  on  the  part  of  the  plaintiff  should  not  affect  his  right 
to  recover.    Abbot  t/.  Dwinnell,  74  Wis.  514,  43  N.  W.  4%. 

23.  DUE  CARE  TO  AVOID  DANGER  INCURRED  THROUGH  CON- 
TRIBUTORY NEGLIGENCE.  ABSENCE  OP  SIGNALS,  AND 
FAILURE  TO  CHECK  SPEED  OF  TRAIN. 
In  Central  of  Georgia  Ry.  Co.  v.  Tribble,  112  Ga.  863,  38  S.  E.  356,  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  794,  it  is  said  in  the  opinion  :  **It  was  ruled 
in  the  case  of  Comer  z/.  Barfield,  102  Ga.  485,  31  S.  E.  89,  that  although 
the  traveler  on  a  public  highway  (or  street)  in  approaching  a  railroad 
crossing  may.  not  observe  that  amount  of  care  and  diligence  which 
would  be  exercised  under  like  circumstances  by  an  ordinarily  prudent 
person,  he  is  not  necessarily  precluded  from  recovering  for  injuries  to 
his  person  or  property,  received  on  the  crossing,  if,  after  it  is  apparent 
that  the  engineer  of  the  company  is  disobeying  the  provisions  of  sec- 
tion 2222  of  the  Civil  Code,  which  is  the  requirement  as  to  blowing  the 
whistle  and  checking  the  speed  of  the  train  in  approaching  crossings 
he  then  exercises  ordinary  care  and  diligence  in  endeavoring  to  escape 
the  consequences  of  the  company's  negligence.^ 


»> 


III.  MISCELLANEOUS. 

1.    CONTRIBUTORY   NEGLIGENCE     A   QUESTION    FOR  THE 
JURY. 

a.  View  Obstructed  by  Trees— High  Speed  and  No  Signals. 
Plaintiff)  an  infant,  was  driving  with  his  parents,  and  approached  a 

railroad  crossing,  at  which  he  was  injured,  after  dark.  Plaintiff's 
parents  were  unfamiliar  with  the  crossing,  and  as  they  approached  had 
a  consultation  about  being  near  the  same.  The  father  pulled  the  horse 
down  to  a  walk,  and  both  father  and  mother  looked  and  listened  for  a 
train,  but  saw  nothing  until  the  horse  was  on  the  track,  when  they 
were  suddenly  struck  by  defendant's  fast  passenger  train,  which  ap* 
proached  without  ringing  the  bell,  or  blowing  the  whistle,  or  giving 
other  indications  thereof.  The  approach  to  the  crossing  wound  down 
a  hill,  and  the  view  of  the  track  was  obstructed  by  bushes,  trees,  and 
buildings.  Before  reaching  the  crossing,  the  track  ran  through  a  deep 
cut,  and  the  evidence  as  to  how  far  the  headlight  could  be  seen  from 
the  crossing  was  conflicting,  but  would  have  justified  a  finding  that 
from  50  to  74  feet  from  the  inside  rail  the  track  could  be  seen  for  a  dis- 
tance of  from  300  to  443  feet,  and  that,  with  the  exception  of  a  space  of 
15  feet  between  points  50  and  65  feet  distant  from  the  track,  the  end  of 
the  cut  could  not  be  seen  until  a  point  37  feet  from  the  rail  was  reached. 
It  was  held  that  whether  the  plaintiff's  parents  were  guilty  of  contrib- 
utorv  negligence  was  for  the  jucy.  Delaware,  L.  Sl  W.  R.  Co.  v. 
Devore  (C.  C.  A.),  8  R.  R.  R.  56,  31  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  56, 122 
Fed.  791. 

b.  Contributory  Negligence— Conflicting  Evidence— Obstructed  View 

— Absence  of  Signals. 
In  Atchison,  T.  &  S.  F.  R.  Co.  v.  McClurg,  59  Fed.  860,  it  is  held  that 
where  the  evidence  is  very  conflicting  as  to  the  care  exercised  by  a 
highway  traveler  in  approaching  a  crossing,  and  it  appears  that  his 
view  of  the  track  was  obstructed,  and  that  no  train  signals  were  given, 
the  question  of  contributory  negligence  is  for  the  jury. 

c.  Obstructed  View— Unlawful  Speed  and  No  Signals. 

In  Southern  Pac.  Co.  v.  Tomlinson  (Ari2.)>  33  Pac.  710,  It  appeared 
that  deceased  was  killed  at  a  crossing  by  a  train  running  at  an  unlaw- 
ful speed,  and  without  signals ;  that  it  was  a  question  as  to  ^om 
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^prhich  side  be  entered  npon  the  tracks,  from  one  of  which  only  was  the 
>riew  obstructed ;  and  that  circumstantial  evidence  tended  to  show  that 
he  approached  from  the  obstructed  side.  It  was  held  that  the  question 
of  contributory  negligence  was  for  the  jury. 

d.  Children  Killed  in  Vehicle   Driven  by  Girl— Obstructed   View— Un- 

usual Speed  and  Absence  of  Signals. 
In  Nehrbas  v.  Central  Pac.  R.  Co.,  62  Cal.  320, 14  Am.  Bng.  R.  Cas. 
^70,  it  appeared  that  plaintiff's  five  children,  while  crossing  a  railroad 
in  a  wafiron,  were  killed  by  a  train  ;  that  the  view  of  the  track  was  ob« 
•cured  by  bushes  until  the  wagon  was  within  a  few  feet  of  it ;  that  a 
girl  of  sixteen  was  driving  slowly  ;  and  that  the  train  was  running 
faster  than  usual,  and  the  crossing  signals  were  not  given.  It  was 
held  that  there  was  evidence  of  due  care  on  the  part  of  the  children  to 
be  submitted  to  the  jury. 

e.  Injury  to  Child  on  Street  Crossing— View  Obstructed   by  Another 

Train,  and  No  Signals. 
In  Louisville,  N.  A.  &  C.  Ry.  Co  v.  Rush,  127  Ind.  545,  26  N.  B. 
1010,  it  appeared  that  deceased,  with  other  small  children,  was  return- 
ing^ from  school  along  the  usual  street,  which  was  crossed  by  defend- 
ants' tracks ;  that  they  waited  for  a  freight  train  on  the  north  track  to 
pass,  after  which  deceased  started  to  cross,  and  was  run  over  by  a  train 
backing-  up  at  the  rate  of  seven  miles  an  hour  on  the  south  track ;  that 
the  latter  train  had  been  hidden  by  the  first  train  ;  and  that  no  signals 
were  given  except  by  the  engine,  which  was  at  the  other  end,  a  distance 
of  300  feet.    It  was  held  proper  to  refuse  to  direct  for  defendant. 

f.  Failure  of  Boy  to  See  Street  Car— High  Speed  and  No  Signals. 

It  will  not  t>e  held,  as  a  matter  of  law,  that  a  boy  10  years  old,  who 
crosses  a  street  car  track  in  a  crowd  of  school  children  just  released 
from  school,  is  culpably  negligent  because  he  fails  to  see  a  street  car 
coming*  towards  him,  at  a  high  rate  of  speed,  without  the  ringing  of 
any  bell  or  other  warning.  Consolidated  City  &  C.  P.  Ry.  Co.  v.  Carl- 
son (Kan.),  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  274. 

g.  Failure  to  Stop  Team— Only  Looking  In  One  Direction — Sight  and 

Hearing  Obstructed— No  Signals. 
In  Ramsey  V.  Louisville,  C.  &  L.  Ry.  Co.,  83  Ky.  99,  20  8.  W.  162,  it 
appeared  that  plaintiff,  when  approaching  a  crossing,  was  driving  his 
horse  at  a  rapid  trot,  that  he  did  not  stop  to  listen,  nor  look  except  in 
one  direction  ;  that  it  was  windy  and  dusty  ;  and  that  the  train  was 
running  at  about  fifteen  miles  an  hour  without  giving  signals.  It  was 
held  that  the  evidence  did  not  warrant  the  direction  for  defendant  on 
the  ground  of  contributory  negligence. 

h.  Obstructed  View^Open  Gates— Absence  of  Flagman  and  Signals. 
In  Delaware,  L.  &  W.  R.  Co.  v,  Shelton,  55  N.  J.  L.  242,  26  Atl.  937, 
an  action  for  injury  to  a  team,  it  appeared  that  the  view  of  the  track 
from  the  street  along-  which  plaintiff's  driver  came  was  obstructed  by  a 
fence  and  car ;  that  the  company  had  gates  at  the  crossing,  and  kept 
a  man  there  during  the  day  to  operate  them ;  that  the  driver  slowly 
approached  the  crossing  in  the  evening,  and  seeing  the  gates  up  and  no 
flag-man  there,  and  hearing  no  train  signal,  went  on  the  crossing,  and 
was  struck  by  a  passing  locomotive.  It  was  held  that  court  properly 
refused  to  direct  for  defendant. 

i.  Car  Seen  Too  Late  Because  of  Obstructed  View,  Absence  of  Signals, 
and  High  Speed. 
Tbe  driver  of  a  carriage  approaching  street  car  tracks  on  a  cross 
street  at  a  slow  trot  checked  his  horse,  but  did  not  stop,  and,  on  getting 
within  the  house  line,  looked  west  (the  view  being  unobstructed  for 
about  100  feet),  and  seeing  no  car,  looked  east,  and  then  west,  when  a 
car  was  seen  approaching  at  a  distance  of  about  50  feet ;  and,  the  horse 
being-  near  the  track,  the  driver,  to  avoid  a  collision,  turned  to  the  east, 
and  drove  rapidly  in  the  direction  the  car  was  going,  but  was  unable  to 
keep  ahead  of  the  car  or  get  off  the  track  before  the  carriage  was  struck 
by  the  car.     The  car  was  running  about  20  miles  an  hour,  and  no  no^ 
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tice  was  given  of  its  approach  :  it  wan  held  not  to  show,  as  a  matter  of 
law,  that  the  driver  was  negrlifrent.  So  held  in  Haas  v,  Chester  St.  R  j. 
Co.  (Penn.).  51  Atl.  744,  2  R.  R.  R.  810,  25  Am.  &  Engr.  R.  Cas.,  N.  S., 
810. 

J.    High  Speed  and  No  Signals. 

In  Pitts  V,  New  York,  L.  E.  &  W.  R.  Co.,  79  Hun,  546,  29 N.  Y.  Supp. 
871,  the  driver  of  a  vehicle  testified  that  before  Roing  on  the  crossing' 
he  stopped,  looked  and  listened,  but  neither  saw  nor  heard  anything-. 
There  was  evidence  that  no  train  signals  were  given  within  hearings 
distance  of  the  crossing,  and  that  the  train  was  running  forty  miles  an 
hour.  It  was  held  that  the  question  of  contributory  negligence  was  for 
the  jury,  though  there  was  no  evidence  that  decedent  looked  tK>th  ways 
and  listened. 

2.  CONTRIBUTORY      NEGLIGEJNCE— SUFFICIENCY     OF    EVI- 
DENCE. 

a.  View  of  Track  Obstructed  for  Forty  Yards— Train  behind  Time  and 

No  Signals. 
In  Baltimore  &,  O.  R.  Co.  v.  Griffith,  159  U.  S.  603,  16  Supp.  Ct.  Rep. 
105,  there  was  evidence  that  plaintiff,  who  was  driving  slowly 
and  with  a  safe  horse,  stopped  at  a  point  more  than  600  feet  from  the 
crossing,  from  which  a  train  could  be  seen,  to  look  and  listen,  but, 
neither  seeing  nor  hearing  anything  drove  slowly  up  a  hill  between  her 
and  the  crossing;  to  a  point  at  the  top  between  forty  and  fifty  yards 
from  the  track,  where  she  again  stopped  and  listened,  but,  hearing 
nothing,  she  then  drove  slowly  down  the  hUl,  towards  the  crossing, 
both  she  and  her  companion  listening  all  the  time  without  talking ; 
that  they  heard  nothing  ;  and  that  as  they  got  to  the  cut  in  which  the 
track  ran,  and  when  the  horse  had  his  feet  on  the  nearest  rail,  the  train, 
which  was  several  minutes  behind  time,  came  round  a  curve  and  struck 
them,  it  appeared  that  between  the  point  at  which  plaintiff  first  stopped 
and  the  crossing,  there  was  no  point  from  which  the  track  could  be  seen, 
and  that  the  signals  were  not  given.  It  was  held  there  was  not,  as 
matter  of  law,  such  contributory  negligence  as  to  defeat  recovery. 

b.  Obstructed  View  and  No  Signals. 

In  Strong  v.  Sacramento  &  P.  R.  Co.,  61  Cal.  329,  it  appeared  that 
plaintiff  drove  up  to  a  railroad  crossing  where  the  view  of  the  track  in 
both  directions  was  obstructed  by  piles  of  lumber  ;  and  that  the  train 
came  along,  without  ringing  the  bell,  and  struck  plaintiff's  team.  It 
was  held  that  a  nonsuit'  was  not  justified. 

c.  Obstructed  View—Faiiure  to  Stop— Open  Gates  and  No  Signals. 
Where  plaintiff  was  injured  at  a  grade  crossing  in  a  city  by  reason  of 

defendant's  failure  to  close  safety  gates  maintained  at  the  crossing  and, 
though  plaintiff  looked  and  listened  before  crossing  the  track,  his  view 
of  the  track  on  which  he  was  struck  was  obstructed  by  cars  standing 
on  intervening  tracks,  and  the  train  by  which  he  was  struck  ap- 
proached without  sound,  signal  or  warning  of  any  character,  plaintiff 
was  not  guilty  of  contributory  negligence  in  failing  to  stop  before 
attempting  to  cross  the  track.  So  held  in  Baltimore  Sl  O.  R.  Co.  v, 
Stumpf  (Md.),  9  R.  R.  R.  203,  32  Am.  &.  Eng.  R.  Cas.,  N.  S.,  203,  54 
Atl.  978. 

d.  Injury  to  Driver — Obstructed  View — Absence  of  Audible  Signals. 

In  Goodenough  v.  Pennsylvania  R.  Co.,  55  N.  J.  I/.  596,  27  Atl.  931, 
it  appeared  that  the  driver  of  team  approached  a  crossing  where  his  view 
of  the  track  was  obstructed  until  he  was  on  the  track,  where  he  was 
struck  by  engine  running  without  giving  audible  signals.  It  was 
held  that  a  nonsuit  was  not  warranted. 

e.  Obstructed  View,  High  Speed,  and  No  Signals. 

In  Skinner  v.  Prospect  Park  &.  C.  I.  R.  Co.,  67  Hun  649,  22  N.  Y. 
Supp.  30,  an  action  for  death  sustained  at  a  crossing,  it  appeared  that 
deceased,  while  driving  over  a  railroad  track  at  a  highway  crossings 
was  struck  by  an  engine  which  was  running  45  miles  an  hour ;  that  no 
aignals  were  given  of  its   approach,  and  the  view  of  the  track  was  so 
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t>bstnicted  by  trees  that  he  could  not  see  it  no  til  his  horse  was  almost 
on  it ;  that  be  then  tried  to  hold  in  his  horse»  but  could  not  do  so. 
Persons  who  were  near  at  the  time  of  the  accident  testified  that  they 
tlid  not  hear  the  engine  until  it  was  very  near  the  crossing^.  It  was 
held  that  a  finding*  of  absence  of  contributory  negligence  was  war- 
ranted. 

f.  Obstructed  View,  Absencs  of  Flagman,  Slow  Spaed,  and  No  Signals* 
In  Larkin  v.  New  York  &  N.  R.  Co.,  19  N.  Y.  Supp.  479,  it  was  held 

that  the  evidence  warranted  the  finding  that  a  person  injured  at  a 
railroad  crossing  was  not  guilty  of  contributory  negligence  when  she 
testified  that  she  looked  and  listened  without  seeing  or  hearing  the 
"engine,  and  it  appeared  there  was  no  flagman,  that  the  view  was 
obstructed  by  a  curve  in  the  track  and  by  a  station,  and  that  the  engine 
approached  slowly,  but  without  signals. 

g.  Injury  to   Boy   Driving  with   Ears  Muffled— Failure    to  Look  and 

Listen  for  Train  Not  in  Sight— High  Spaed  and  Absencs  of  Sign 

Board  and  Signals. 
In  an  action  against  a  railroad  company  to  recover  for  injuries  sus- 
tained by  the  wagon,  in  which  plaintiff  was  driving  on  a  highway 
<:ro8sing  the  railroad  track,  being  struck  by  a  train  of  cars,  evidence 
tending  to  show  that  the  wagon  was  being  driven  slowly  along  the 
highway ;  that  the  plaintiff,  and  another  person,  who  was  driving, 
tlid  not  know  that  they  had  arrived  at  the  railroad  crossing  ;  nor  see  or 
hear  the  engine  or  cars  ;  that  there  was  no  sign  board  at  the  crossing  ; 
that  the  train  was  going  at  the  rate  of  thirty  miles  an  hour,  and  that 
the  whistle  of  the  engine  was  not  sounded  or  the  bell  rung  before 
reaching  the  crossing,  and  not  showing  that  the  approaching  train  was 
in  sight  from  the  highway,  is  sufficient,  if  uncontrolled,  to  justify  the 
inference  that  the  plaintiff  was  in  the  exercise  of  ordinary  care.  And 
the  facts  that  the  plaintiff,  a  boy  ten  years  old,  on  a  cold  afternoon  in 
winter,  had  the  lappets  of  his  cap  tied  over  his  ears ;  that  he  had 
previous  knowledge  that  the  railroad  crossed  the  highway  at  the  place 
of  the  accident,  and  did  not  tell  his  companion  of  it ;  and  that  he  did 
not  look  or  listen  for  the  train,  are  not  conclusive  against  the  plaintiff 
upon  the  issue  of  ordinary  care  on  his  part,  if  there  is  evi<fence  that 
the  plaintiff  and  his  companion  did  not  know  that  they  were  at  the 
crossing,  and  that  the  defendant  did  nothing  to  warn  them  of  it  or  of 
the  approach  of  the  train,  until  it  was  too  late.  So  held  in  Klkins  v« 
Boston  A  A.  R.,  115  Mass.  190. 

3.  FAILURE  TO  SIGNAL  THE  PROXIMATE  CAUSE. 
a.  View  Obstructed  Except  within  a  Few  Feet  of  Tracks— Absence  of 
Signals. 
While  plaintiff's  decedent  was  attempting  to  drive  a  wagon  across 
defendant's  tracks  at  a  highway  crossing,  defendant's  train  which  ap» 
proached  without  giving  the  statutory  signals,  collided  with  the  team, 
and  decedent  was  killed.  Decedent's  view  of  the  tracks  in  the  direc* 
tlon  from  which  the  train  approached  was  obscured  until  he  was  within 
a  few  feet  of  the  railroad,  and  there  was  evidence  tending  to  show  that 
he  stopped  at  such  point  and  looked  for  approaching  trains.  It  was  held, 
that  whether  the  failure  to  give  the  statutory  signals  was  the  prox- 
imate cause  of  the  accident  was  a  question  for  the  jury.  Schaidler  v. 
Chicago  &  N.  W.  Ry.  Co.  (Wis.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  105,  78 
N.  W.  732. 

4k>.  Failure  to  Look  and  Listen— Backing  Train— Avoidable  by  Com- 
pliance with  Ordinance. 
In  Bergman  v,  St.  Louis,  I.  M.  A  S.  R.  Co.,  88  Mo.  678,  28  Am.  &  Eng, 
R.  Cas.  588,  it  is  held  that  notwithstanding  the  negligence  of  a  person 
in  going  on  a  track  without  looking  or  listening  for  a  train,  still  the 
^company  will  be  liable  for  his  death  caused  by  backing  its  train  on  him, 
if  it  could  have  avoided  the  accident  by  having  observed  the  provision 
of  an  ordinance  requiring  it  to  have  a  man  stationed  on  the  end  of  ita 
train  to  give  danger  signals  when  backing  through  the  city. 
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c.  Some  Contributory  Negligence — Failure  to  Signal. 

Where  oae  is  injured  in  a  collision  with  a  street  car,  he  is  entitled  to 
recover,  though  there  had  been  some  negligence  on  his  part,  if  the 
street  railroad's  negligence  in  failure  to  signal  alone  was  the  proximate 
cause  of  the  injury,  and  his  negligence  did  not  enter  into  the  accideal 
at  the  precise  time  thereof.  So  held  in  Cox  v,  Wilmington  City  Ry. 
Co.  (Del.),  7  R.  R.  R.  818,  30  Am.  &  E^ng.  R.  Cas.,  N.  S  ,  818,  53  Atl.  569. 

d.  Question  for  Uury. 

In  an  action  for  personal  injuries  sustained  by  plaintiff  through  the 
frightening  of  his  horses  by  defendant's  train  at  a  crossing,  it  appeared 
from  plaintiff's  testimony  that  the  failure  on  the  part  of  the  trainmen 
to  give  the  statutory  signals  could  not  have  been  the  proximate  cause 
of  the  accident  because  plaintiff,  from  a  certain  point,  saw  the  locomo-* 
tive  before  it  began  to  move,  but  the  railroad  employees  upon  the  loco- 
motive testified  that  it  was  in  mot'on  when  plaintiff  reached  such  point. 
It  was  held  that  the  question  whether  the  failure  to  give  the  signals, 
was  the  proximate  cause  of  the  injury  for  the  jury.    Missouri,  K  &  T. 
Ry.  Co  of  Texas  v.  Magee,  92  Tex.  616, 15  Am.  &  Eng.  R.  Cas.,  N.   S., 
186,  SO  S.  W.  1013. 

4.  PECULIAR  STATUTORY  PROVISIONS. 

a.  Liable  for  Atl  Damages — Train   Seen  in  Time. 

In  Saldana  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (C.  C),  43  Fed.  862,  it  is. 
held  that  failure  to  comply  with  the  Texas  btatute  providing  that  loco- 
motives shall  whistle  or  ring  before  crossing  a  road,  and  that  a  rail- 
road company,  neglecting  this  precaution,  shall  **be  liable  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason  of  such  neg- 
lect" does  not  render  a  company  violating  such  statute  liable  for  injury 
to  one  who  saw  the  approaching  train  in  time  to  avoid  it. 

b.  Same— PlaintifTs  Negligence  Materially  and  Proximately  Contribut- 

ing to  Injury. 
A  statute  of  California  provides  that  a  locomotive  bell  must  be  rung* 
when  the  engine  is  approaching  a  crossing,  under  a  penalty  for  failing- 
BO  to  do  ;  and  declaring  that  the  railroad  corporation  is  also  liable  for 
all  damages  sustained  by  any  person,  and  caused  by  its  locomotives, 
trains,  or  cars,  when  the  bell  is  not  rung.  It  was  held,  in  an  action  for 
injury  at  a  crossing,  that  if  plaintiff  was  guilty  of  such  negligence  as 
materially  and  proximately  contributed  to  his  injury,  the  defendant  was. 
not  responsible,  although  the  train  was  running  at  the  time  in  violation 
of  the  statute.    Meeks  v.  Southern  Pac.  R.  R.  Co.,  52  Cal.  602. 

c.  Same — Driving^    Noisy  Vehicle  with    Back  towards  Train — Excess- 

ive Speed  within  City,  and  No  Signals. 
The  driver  of  a  noisy  vehicle  knowing  that  a  train  is  about  due  at  a 
crossing  is  guilty  of  negligence  if  he  attempts  to  cross  without  looking 
for  the  train  after  having  driven  the  last  80  feet  with  the  rear  of  his 
vehicle  turned  in  the  direction  from  which  he  knows  that  the  train  is. 
approaching,  and  without  looking  for  the  train,  and  such  contributory 
negligence  will  prevent  recovery  in  an  action  for  injuries  inflicted  by 
the  train  while  he  was  making  such  attempt  even  though  defendant 
failed  to  give  the  proper  signals,  and  was  running  the  train  at  an  exces- 
sive rate  of  speed.  The  fact  that  the  law  of  Wisconsin  makes  railway 
companies  liable  to  any  person  injured  for  all  damages  caused  by  the 
excessive  speed  of  trains  within  city  limits  not  precluding  the  defeuse  of 
contributory  negligence  in  actions  for  such  injuries.  So  held  in  Schnei- 
der V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  11  Am.  &  Bng.  R.  Cas.  N. 
S..  81,  75  N.  W.  169. 

d.  Liability   for    Injuries   Caused  by  Failure  to   Signal — Contributory- 

Negligence  Prevents  Recovery. 
Rev.  St.  Ohio,  ^  3336,  3337,  as  amended  May  13, 1886,  provides  that  a 
locomotive  approaching  a  grade  crossing  must  sound  the  whistle  and 
ring  the  bell,  and  that  a  failure  to  do  so  shall  render  the  company  lia-^ 
ble  to  any  person  injured  by  such  neglect.  It  was  held  that  the  statute- 
did  not  confer  a  right  of  action  upon  the  injured  person  unless  theomis* 
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■ion  of  the  sifirnals  caused  the  injury,  and  that  such  person,  if  guilty  of 
contributory  negrliirence,  could  not  recover.  Horn  v.  Baltimore  A  O.  R. 
Co.  (C.  C.  A.)f  54  Fed.  301,  55  Am.  A  Eng*.  R.  Cas.  153. 

Under  the  statute  of  Iowa  requiring  a  steam  whistle  to  be  twice 
sharply  sounded  by  a  locomotive  engine  at  least  sixty  rods  before  a 
highway  crossing  is  reached,  and  that  after  the  souoding  of  the  whis- 
tle the  bell  shall  be  rung  continuously  until  the  crossing  is  passed,  aud 
providing  that  the  railroad  company  shall  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  such  neglect,  the 
omission  of  such  duty  will  not  render  a  railroad  company  liable  in  dam- 
ages for  personal  injuries  sustained  at  a  railroad  crossing,  without 
regard  to  the  negligence  of  the  person  injured.  So  held  in  Sala  v.  Chi- 
cago, R.  I.  A  P.  R.  Co.,  85  Iowa  678,  52  N.  W.  664. 

••  Liability  Not  Depending  upon  Proximate  Cause. 

Where  a  state  statute  provides  that  if  the  neglect  of  a  railroad  corpo- 
ration in  giving  signals  required  by  statute  contributed  to  the  injury 
of  a  person  injured  at  a  crossing  the  railroad  company  shall  be  liable, 
it  was  held,  that  the  liability  of  the  railroad  corporation  was  not  depend- 
ent upon  the  fact  that  the  neglect  to  give  the  statutory  signals  was 
the  proximate  cause  of  the  injury,  but  upon  the  fact  that  such  failure 
contributed  to  the  injury.  So  held  in  Wragge  v.  South  Carolina  A  G. 
R.  Co.,  47  S.  Car.  105,  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  639, 25  S.  E.  76. 

f.  Contributory  Negligence— Mitigation  of  Damages— Statute  Creat- 
ing Absolute  Liability. 
Under  the  statute  of  Tennessee  making  a  railroad  company  responsi- 
ble for  all  damages  to  person  or  property  occasioned  by  or  resulting 
from  any  accident  or  collision  that  occurs,  if  there  was  a  failure  to  ob- 
serve the  statutory  precautions  prescribed  for  the  prevention  of  such 
injuries,  and  providing  that  the  railroad  shall  not  be  liable,  if  the  pre- 
cautions are  observed,  the  railroad  is  liable,  unless  it  shows  that  the 
precautions  have  been  observed  ;  and  the  fact  that  the  accident  or  col- 
lision would  have  occurred,  had  the  precautions  been  observed,  will  not 
relieve  the  company  from  liability  for  the  damages  sustained.  Under 
such  statute,  contributory  negligence  will  not  excuse  its  observance,  be 
it  ever  so  gross,  but  will  only  go  in  mitigation  of  damages.  So  held  in 
Walton  V,  Chattanooga  Rapid-Transit  Co.,  105  Tenn.  415,  58  S.  W. 
737, 19  Am.  A  Eng.  R.  Cas.,  N.  S.,  436. 

S.  Contributory  Negligence  Where  Accident  Might  Have  Been  Averted 
by  Giving  Signals  for  Depot — Mitigation  of  Damages. 
A  railway  train  approaching  a  station  struck  and  killed  a  person,  who 
was  driving  a  wagon  across  the  track  at  a  road-crossing  within  the 
corporate  limits  of  a  town.  It  appeared  that  all  the  statutory  precau- 
tions were  observed,  and  every  possible  means  employed  by  the  com- 
pany to  prevent  the  accident,  except  that  of  sounding  the  bell  or 
whistle  at  short  intervals  continuously  throughout  the  last  mile  before 
reaching  the  depot.  There  was  proof  tending  to  show  that  he  might 
have  tieen  warned  of  the  danger  and  the  accident  averted  if  the  bell  or 
whistle  had  t>een  sounded  as  required  by  law.  It  was  held  that  the 
railroad  was  liable  for  the  killing  of  the  person  ;  and  that  his  contrib- 
utory negligence  could  not  prevent  recovery,  but  should  be  considered 
by  the  jury  in  mitigation  of  damages.  Railway  Co.  v,  Howard,  90 
Tenn.  144. 19  S  W.  116. 

h.  Failure  to  Look  and  Listen— Absence  of  Signals  or  Lookout    Di- 
rectly Contributing  to  Injury— Mitigation  of  Damages. 
Though  a  person  about  to  cross  a  railroad  track  at  or  near  a  public 
crossing  or  in  a  street  may  t>e  guilty  of  contributory  negligence  in  fail- 
ing to  look  and  listen,  yet  if  the  company,  by  omitting  any  act  required 
of  it  under  the  circumstances,  such  as  ringing  a  bell,  blowing  a  signal 
or  stationing  lookouts,  d*rectly  contributed  to  the  injury  to  such  person 
by  the  trains  of  such  company,  the  company  will  be  liable  in  damages, 
to  be  diminished  by  the  jury   in  proportion  to  the  contributory  negli- 
gence of  the  injured  person  ;  but,  if  the  negligence  of  the  company  did 
not  directly  or  proximately  contribute  to  the  injury,  it  will  not  be  lia- 
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ble.    So  held  in  Florida  Cent.  &  P.  R.  Co.  v.  Fozworth  (Fla.)*  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  471, 25  So.  338. 

5.  COMPARATIVES  NEGLIGENCE^. 

<l)  Contributory  Negligence  Was  No  Defense. 

m.  Attention  Diverted  by  An  other  Train— Speed  in  Violation  of  Ordi- 
nance and  No  Signal. 
In  a  suit  against  a  railroad  company  to  recover  damages  for  causing' 
the  death  of  the  plaintiff's  intestate  through  negligence,  it  appeared 
that  deceased  was  struck  by  a  train  while  attempting  to  cross  the  tracks 
on  a  public  street  in  a  populous  city  ;  that  there  were  a  great  many  tracks 
at  the  place,  and  much  switching  of  trains,  and  that  deceased  at  the 
time  was  watching  for  another  train  a  few  feet  ahead  of  him  to  pass, 
and  while  so  waiting  was  struck  by  another  train  coming  from  behiad, 
and  which  was  running  at  the  rate  of  ten  miles  an  hour,  in  violation  of 
the  ordinances  of  the  city.  The  jury  found  for  plaintiff.  It  was  held 
that  if  deceased  was  guilty  of  negligence  it  was  not  gross,  as  compared 
with  that  of  the  company ;  and  that  defendant  was  guilty  of  gross  neg- 
ligence in  running  the  train  at  such  speed  in  a  great  public  thorough- 
fare, and  the  verdict  was  not  contrary  to  the  evidence.  Pittsburgh* 
C.  &  St.  L.  Ry.  Co.  V.  Knutson,  69  111.  103. 

b.  Slight  Contributory  Negligence— Omission  of  Alt  Care  by  Railroad. 
If  a  person  who  is  injured  at  a  highway  crossing  by  a  railway    train 

does  omit  some  slight  precaution  for  his  safety,  and  the  railway  com- 
pany omits  all  care  with  respect  to  signals,  etc.,  there  may  l>e  a 
recovery,  if  the  company's  negligence,  as  compared  with  plaintiff's  is 
gross.    Wabash,  St.  L.  &  P.  Ry.  Co.  v,  Wallace,  110  111.  114. 

c.  View  Obstructed  near  Track— Unusual  Speed  and  No  Signals. 
Plaintiff,  while  in  the  act  of  crossing  defendant's  railroad  at  its  inter- 
section of  the  public  highway,  was  struck  by  an  engine  of  defendant, 
attached  to  a  train,  and  was  injured.  The  railroad  was  in  a  cut  and  was 
approached  by  defendant  on  the  highway  by  descending  a  hill.  When 
about  sixty-five  yards  from  the  track  he  stopped  his  team,  looked  and 
listened  for  the  train,  and  neither  seeing  nor  hearing  it  proceeded  to 
cross.  In  approaching,  the  track  was  hidden  from  view  by  bushes  and 
schrubs  until  within  a  few  feet  of  it,  and  then  only  a  small  part  of  the 
track  could  be  seen,  owing  to  a  sharp  curve  in  it.  It  appeared 
that  the  train  was  running  at  an  unusual  speed.  Plaintiff's  horses 
became  frightened  and  unmanageable  so  that  they  required  his  whole 
attention.  It  also  appeared  that  the  statutory  signals  were  not  given 
before  reaching  the  crossing.  It  was  held  that  the  defendant 
was  guilty  of  gross  negligence,  and  even  if  any  negligence 
was  attributable  to  plaintiff,  it  was  slight  in  comparison  with 
defendant's,  and  would  not  preclude  recovery.  Indianapolis  A  St. 
L.  R.  R.  Co.  V.  Stables,  62  111.  313. 

d.  Carelessness  in  Looking  and  Listening—Unusual  Spsed  and  Delay 

in  Giving  Signals. 
In  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  87  111.  454,  an  action  for  death 
sustained  at  a  crossing,  it  appeared  that  the  company  had  allowed 
the  view  to  be  obstructed  by  a  house  and  brush  on  its  right  of  way ; 
that  the  train  was  going  at  an  unusual  speed  ;  and  that  the  statutory 
signals  were  not  seasonably  gitf^en.  It  was  held  that  the  railroad  was 
liable,  even  if  deceased  was  negligent  in  listening  and  looking. 

e.  Liable  for  Failure  to  Signal  in  Absence  of  Gross  or  Willful  Negli- 

gence on  Part  of  Deceased. 

Where  a  railway  company  fails  to  give  the  statutory  signals  at  a 
crossing,  and  such  failure  caused  or  contributed  toward  the  death  of  a 
person  at  the  crossing,  the  railway  company  is  liable,  unless  the  jury 
find  that  the  person  killed  was  guilty  of  gross  or  willful  negligence 
contributing  to  his  death.  So  held  in  Strother  v.  South  Carolina  & 
G.  R.  Co.,  47  S.  Car.  375, 5  Am.  &  Eng.  R.  Cas.,  N.  S.,  431.  25  S.  E.  272. 

Recovery  may  be  had  for  injuries  occasioned  by  failure  to  give  the 
statutory  signals  unless  the  gross  negligence  of  the  party  injured  con- 
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tribnted  to  the  accident,  as  the  proximate  caase  thereof.  8o  held  in 
Barns  v.  Sonthem  Ry.  Co.  (S.  Car.),  43  8.  E.  679, 6  R.  R.  R.  321,  29  Am. 
ft  Bng.  R.  Cas.,  N.  S.,  321. 

f.  Willfuines*— Spaed  in  Violation  of  Ordinance— Absence  of  Signals 
and  Negligence  after  Discovery  of  Peril. 
Where  defendant's  railroad  train  ran  over  a  street  crossing  at  which 
plaintiff  was  injured  at  a  rate  of  speed  exceeding  the  statutory  limit 
fixed  by  a  city  ordinance,  without  any  signal,  and  there  were  circnm- 
etaoces  authorising  the  jury  to  find  that  the  engineer  saw  or  might 
have  seen  plain tiCF  and  prevented  the  injury,  such  facts  were  sufficient 
to  justify  a  recovery  for  an  alleged  wilful  injury.  Where  there  was 
evidence  that  plain tiCF's  injury  at  a  railroad  crossing  was  the  result  of 
wantonness  on  the  part  of  the  railroad  company's  employees,  plaintiff's 
contributory  negligence  was  no  defense.  So  held  in  Central  of  Geor- 
g-ia  Ry.  Co.  v.  Partridge  (Ala.)>  8  R.  R.  R.  727,  31  Am.  A  Eng.  R.  Cas., 
N.  S.,  727,  34  So.  927. 

(2)  Recovery  Prevented  by  Contributory  Negligence. 

a.  Gross  Negligence  on  Part  of  Plaintiff  and  Failure  to  Signal. 
Gross  negligence  in  a  person  injured  at  a  railroad  crossing  by  a 

paaaing  train  will  defeat  his  action  for  damages,  notwithstanding  the 
failure  of  those  running  the  train  to  ring  the  bell  or  sound  the  steam 
whistle,  as  required  by  statute.  The  effect  of  the  statute  is  to  superadd 
a  duty  upon  the  railroad,  the  disregard  of  which  avails  the  injured 
person  no  otherwise  than  its  omitting  any  common  law  duty  in  respect 
to  care  in  running  the  train.  So  held  in  Stevens  v,  Oswego  A  S.  R.  Co., 
18  N.  Y.  422. 

b.  Failure  to  Signal  Not  Gross  Negligence. 

In  Matta  v,  Chicago  &  West  Michigan  R.  Co.,  69  Mich.  109,  37  N.  W. 
54,  32  Am.  A  Eng.  R.  Cas.  71,  it  is  held  that  the  mere  neglect  to  give 
signals  at  a  country  crossing  is  not  such  gross  negligence  as  to  destroy 
the  ordinary  legal  effect  of  contributory  negligence  upon  the  plaintiff's 


In  this  case  it  is  said  in  the  opinion  :  "The  counsel  further  assumes 
that  if  the  engineer  and  fireman  had  obeyed  the  statute,  and  sounded 
the  signals,  the  disaster  to  Matta  would  not  have  happened.  Admit- 
ting  this  to  be  true,  it  is  equally  as  probable  or  certain  that  if  Matta  had 
been  exercising  due  care,  and  had  looked  out  for  the  train  at  any  time 
within  40  rods  of  the  track,  the  accident  would  not  have  taken  place. 
Therefore,  if  the  plaintiff's  evidence  be  taken  alone,  and  considered  as 
true,  both  the  plaintiff's  intestate  and  the  employees  of  the  defendant 
were  at  fault,  and  the  plaintiff  could  not  recover.  There  are  cases 
where  the  person  injured  or  killed  may  have  been  negligent,  yet,  if  the 
employees  of  the  railroad  company  are  wanton  and  willful  or  reckless 
in  the  premises,  the  contributory  negligence  of  such  person  will  not 
permit  a  recovery  for  the  injury. 

See  Bouwmeester  v.  Railroad  Co.,  63  Mich.  557, 30  N.  W,  337, 28  Am.  A 
Bug.  R.  Cas.  476,  and  cases  there  cited,  and  same  case  34  N.  W.  414 ;  10 
West.  Rep.  853  ;  Ediff  v.  Railway  Co., 64  Mich.  196,31  N.W.  180  ;  7  West. 
Rep.  462.  But  the  mere  neglect  to  give  signals  at  a  country  crossing  is 
not  considered  such  gross  negligence  as  to  destroy  the  ordinary  legal 
effect  of  contributory  negligence  upon  the  plaintiff's  case.  See  Myn* 
ning  V.  Railroad  Co.,  64  Mich.  93,  31 N.  W.  147,  and  cases  cited  in  note." 

c.  Gross  Negligence  to  Fail  to  Look  for  Trains. 

It  is  the  duty  of  the  person  approaching  a  railroad  crossing  to  care- 
fully look  out  for  approaching  trains  although  the  statutory  signals  are 
not  given,  and  it  is  gross  negligence  to  omit  this  precaution.  So  held 
in  Chicago  &  A.  R.  Co.  v,  Robinson,  8  111.  App.  140. 

d.  Opportunity  to  See  Train — Absence  of  Flagman  and  No  Signals. 
Where  one  knows  a  train  to  be  approaching,  which  may  injure  him  if 

he  attempts  to  cross  before  it,  the  slightest  care  for  his  own  safety 
requires  him  to  wait  for  it  to  pass.  So,  where  it  appears  that  the  de- 
ceased was  acquainted  with  the  way  in  which  trains  were  run,  and  saw 
orimght  have  seen  the  whole  situation,  but  in  her  eagerness  to  secure 
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a  passage  on  the  train,  attempted  to  cross  the  track  and  was  struck  by 
the  train,  there  was  gross  negligence  on  her  part.  In  such  case  the 
absence  of  a  flagman  from  his  post,  or  the  failure  to  give  warning'  of 
the  approach  of  the  train  by  bell  or  whistle  is  not  such  wilful  or  wan- 
ton negligence  as  to  charge  the  railroad  with  responsibility  for  the 
accident.  So  held  in  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Sunderland,  2  111. 
App.  307. 

e.  Where  Collision  Would  Have  Been  Avoided  But  for  Failure  of 
Driver  to  Look  and  Listen— Absence  of  Signals. 
While  it  is  the  imperative  duty  of  railroad  companies  to  use  all  rea- 
sonable and  proper  precautions  at  public  road  crossings,  to  prevent 
collisions  and  accidents,  still  a  like  duty  rests  upon  the  highway  trav- 
eler, and  where  a  person,  on  approaching  a  railroad  crossing  with  a 
wagon  and  team,  does  not  avail  himself  of  his  sense  of  sight  and  hear* 
ing,  when  by  the  proper  exercise  thereof  he  could  have  avoided  a  col- 
lision with  a  train  at  a  crossing,  he  will  be  regarded  as  unusually 
negligent,  and  cannot  recover  for  an  injury  resulting,  in  an  action 
against  the  company,  where  the  only  negligence  of  the  servants  of  the 
company,  in  charge  of  the  train,  was  the  omission  to  give  the  required 
signal  on  approaching  the  crossing.  So  held  in  St  Louis,  A.  &  T.  H. 
R.  R.  Co.  V.  Manly,  58  111.  300.  A.  R.  Y. 


Northern  Alabama  Ry.  Co.  v.  Mansell. 

[Supreme  Court  of  Alabama^  Nov,  to^  igoj,) 

[36  So.  Rep.  459.] 

Wrongful  Death  of  Employee — Application  of  Employers'  Liability 
Act— Right  of  Action— Statute. 
An  action  by  the  administrator  of  an  intestate  against  the  employer 
of  the  intestate  at  the  time  of  his  death,  in  the  absence  of  imputation 
of  negligence  or  other  wrong  to  any  fellow  servant  of  intestate,  is  not 
brought  under  the  employers*  liability  act,  embodied  in  Code  1896,  c. 
43,  but  is  to  be  regarded  as  brought  under  Id.  g  27,  which  gives  to  a 
personal  representative  the  right  to  maintain  an  action  for  a  wrong 
causing  the  death  of  his  intestate. 

Same — Liability— Statute— Fellow  Servant  Rule. 

The  liability  of  defendant  under  Code  1896,  g  27,  is  to  be  determined 
by  the  rules  of  the  common  law,  including  those  which  permit  a  servant 
to  recover  for  injury  caused  by  the  wrong  of  the  master,  but  denies  the 
master's  liability  for  injury  received  at  the  hands  of  decedent's  fellow 
servant,  when  the  injury  is  not  attributable  to  fault  of  the  master  in 
committing  the  exercise  of  some  function  to  an  unfit  person. 

Same—Fellow  Servant  Rule— Demurrer— Harmless  Error. 

Where  defendant  in  an  action  against  an  employer  for  wrongful 
death  of  an  employee  pleaded  that  the  death  was  caused  by  the  negli- 
gence of  a  fellow  servant,  any  error  in  sustaining  demurrer  to  the  plea 
was  harmless,  since  defendant  had  the  benefit  of  the  plea  under  the 
general  issue. 

Appeal. 

Any  error  in  sustaining  a  demurrer  to  a  plea  before  amendment  is 
not  available  on  appeal  where  the  plea  as  it  stood  t>efore  amendment  is 
not  set  out  in  the  record. 

injury  to  Employee — Structure  near  Track. 

In  an  action  against  an  employer  to  recover  for  the  wrongful  death 
of  an  employee,  where  it  appeared  that  deceased  was  killed  while  occu- 
pying the  bottom  step  at  the  front  of  a  coach,  leaning  out  beyond  the 
side  of  the  coach  to  watch  a  hot  box  thereunder,  when  he  was  struck  by 
the  wing  of  a  stock  gap.  on  which  a  wire  was  fastened,  and  the  evi« 
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dence  was  in  conflict  as  to  whether  the  deceased  was  first  cangr^t  by 
the  plank  of  the  fence  or  by  the  wire,  the  torn  pants  worn  by  deceased 
when  injured  were  properly  allowed  to  be  exhibited  as  evidence. 

Appeal. 

Any  error  in  the  admission  of  testimony  over  objection  that  it  was 
not  in  rebuttal  is  not  available  on  appeal. 

Cross- Exami  nation. 

Where  the  conductor  in  charge  of  a  train  on  which  decedent  was 
employed  at  the  time  of  his  death,  resulting-  from  being  struck  by  a 
stock  gap  while  leaning  out  from  the  bottom  step  of  a  coach  to  watch 
a  hot  box  thereunder,  testified  that  he  had  no  recollection  of  haviug 
instructed  decedent  to  watch,  and  that  decedent  could  have  watched 
the  box  from  a  position  out  of  datiger  from  the  gap,  it  was  proper  to 
permit  him  to  l>e  asked  on  cross-examination,  for  the  purpose  of  con- 
tradicting that  testimony,  whether  after  the  accident  he  said,  with 
reference  to  decedent,  **A  better  boy  never  lived,  and  he  lost  his  life 
doing  his  duty." 

Injury  to  Employee — Care  Required  in  Maintaining  Stock  Qsps.* 

A  railroad  company  is  bound  to  use  reasonable  care  in  maintaining 
stock  gaps  on  its  right  of  way,  so  as  not  to  endanger  trainmen  in  the 
performance  of  their  duties  by  a  narrowing  of  the  way. 

Same — Same — Negligence — Evidence— Usage  of  Other  Railroads. 

The  failure  of  a  railroad  to  furnish  stock  gaps  such  as  are  furnished 
on  well-regulated  railroads  generally  does  not,  as  a  matter  of  law, 
establish  the  charge  of  negligence  in  an  action  to  recover  for  the  death 
of  an  employee,  caused  by  decedent  being  struck  by  a  stock  gap  while 
leaning  out  from  a  coach  to  watch  a  hot  box  thereunder,  though  as* 
evidence  of  what,  in  the  exercise  of  due  care,  ought  to  have  been  done 
in  the  maintenance  and  construction  of  the  roadway,  it  is  proper  to 
consider  the  usage  prevailing  on  other  well-regulated  railroads. 

Same— Action  against  Two  Railroads — Pleading  and  Proof— Variance. 
An  action  for  the  wrongful  death  of  an  employee  was  brought  against 
two  railroads.  There  was  testimony,  uncontradicted  and  unimpeached, 
showing  that  the  road  on  which  the  accident  occurred  belonged  exclu- 
sively to  and  was  operated  by  only  one  of  the  roads,  and  that  the 
deceased  was  in  the  employ  only  of  the  road  owning  and  operating  the 
line :  held^  that  the  variance  between  the  complaint  and  proof  was 
fatal  to  recovery,  though  there  was  proof  that  the  two  companies  were 
ofiSoered  by  the  same  persons. 

Seme — Proximity  of  Stock  Qap — Nonassignable  Duties. 

The  duty  of  using  due  care  in  the  original  construction  of  the  road^ 
way  of  a  railroad,  including  stock  gaps  along  the  way,  is  one  which  the 
railroad  company  is  powerless  to  delegate  so  as  to  relieve  itself  of  the 
consequences  of  its  negligence ;  and  hence,  in  an  action  against  a 
railroad  for  the  wrongful  death  of  an  employee,  resulting  from  his  be-* 
ing  struck  by  a  stock  gap  while  leaning  out  from  a  coach  to  watch  a 
hot  box  thereunder,  it  is  proper  to  refuse  defendant's  requested  in- 
atmctions  that,  in  order  to  charge  the  railroad  with  negligence,  it  must 
t>e  brought  home  to  the  president,  directors,  or  to  the  general  superin* 
tendent,  and  that  plaintiff's  intestate  is  to  be  considered  as  a  fellow 
servant  with  the  conductor,  engineer,  roadmaster,  and  bridge  foreman. 

Same— Same — Voluntary  Act  of  Foreman — Fellow  Servant  Rule— In- 
struction. 
In  an  action  against  a  railroad  for  the  wrongful  death  of  an  employee, 
resulting  from  his  leaning  out  from  a  coach  to  watch  a  hot  box  there- 
under, and  being  struck  by  a  wire  on  a  stock  gap  in  the  roadway,  where 
it  appears  that  the  wire  may  have  been  put  there  subsequent  tolhe 
original  construction  of  the  gap  by  a  bridge  foreman  of  his  own  voli- 

*See  generally,  foot-note  appended  to  Birmingham  Traction  Co.  v, 
Reville  (Ala.),  9  R.  R.  R.  524,  32  Am.  &  Bug.  R.  Cas.,  N.  S.,  524,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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tion,  the  railroad  is  entitled  to  a  charge  telling'  the  jury  that  they  can- 
not find  a  verdict  against  the  railroad  on  account  of  any  negligence  of 
a  fellow  servant  of  decedent. 

Appeal  from  Circuit  Coart,  Franklin  County;  Ed.  B.  Almon, 
Judge. 

Action  by  J.  W.  Mansell,  administrator  of  the  estate  of  Wil- 
liam T.  Barrett,  deceased,  against  the  Northern  Alabama 
Railway  Company  and  another.  From  a  judgment  for 
plaintiff,  the  Northern  Alabama  Railway  Company  appeals. 
Reversed. 

The  first  count  averred  that  on  August  29.  1900,  ''the  de- 
fendants then  owned  and  operated  a  line  of  railroad  from  the 
city  of  Sheffield  *  *  *  into  and  through  a  portion  of  the 
county  of  Walker  in  the  state  of  Alabama,  and  as  common 
carriers  ran  and  operated  locomotive  engines,  cars,  and 
trains  on  said  line  of  railroad;"  that  on  said  date  the  plain- 
tiff's intestate  was  employed  by  and  engaged  in  the  service 
of  ''the  defendants  as  a  brakeman  or  flagman  on  a  passen- 
ger train  of  defendants  then  being  run  and  operated  by  said 
defendants  on  their  said  line  of  railroad;"  that  the  said  de- 
fendants owed  the  plaintiff's  intestate  the  duty  of  providing 
safe  and  sufficient  roadway  and  track  for  the  passage  of  their 
trains  thereon  and  for  the  safe  discharge  by  plaintiff  of  his 
duty  as  brakeman  or  flagman;  but  that  "the  defendants  failed 
and  neglected  to  perform  their  said  duty  to  plaintiff's  intes- 
tate, while  so  in  their  service  and  employment,  to  provide 
and  maintain  such  safe  track,  roadway,  and  adjacent  struc- 
tures connected  therewith,  but  by  their  negligence  and  want 
o(  care  allowed  their  said  track  and  roadway  and  adjacent 
structures  connected  therewith  to  become  and  remain  unsafe 
and  dangerous,  in  that  the  said  defendants  had  constructed 
a  certain  stock  gap  and  structure  on  and  adjacent  to  their 
track  and  roadway  so  close  to  their  track  and  road- 
way at  a  point  on  said  line  or  roadway  *  *  *  that 
the  said  track  and  roadway  were  unsafe  and  dangerous 
to  the  plaintiff's  intestate  when  engaged  in  his  said  services 
and  duty  as  brakeman  or  flagman  on  said  train  of  the  defend- 
ants, and  that  by  reason  thereof,  on  the  day  and  date  afore- 
said, the  plaintiff's  intestate,  while  in  his  said  service  and 
employment  as  such  brakeman  or  flagman,  was  violently 
hurled  and  struck  against  a  projecting  plank,  piece  of  tim- 
ber, or  other  portion  or  appliance  used  in  said  structure  and 
stock  gap,"  and  suffered  great  bodily  injury,  from  the  effects 
of  which  he  died  on  September  i,  1903;  and  that  said  injuries 
and  death  of  plaintiff's  intestate  "were  caused  by  the  negli- 
gence of  the  defendants  in  not  providing  and  maintaining 
a  suitable  and  safe  track,  roadway,  and  structures  for  the  per- 
formance by  plaintiff's  intestate  of  his  duties  as  such  brake- 
man  or  flagman  in  and  about  the  running  and  operation  of 
said  passenger  train,  to  the  damage  of  the  plaintiff,"  etc. 

The  second  count,  after  substantially  the  same  prefatory 
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averments,  and  alleging  the  duty  which  the  defendants  owed 
the  plaintiff's  intestate,  and  that  he  was  injured  by  being 
violently  thrown  against  a  part  of  a  certain  stock  gap  on  the 
line  of  said  defendants'  road,  alleged  the  negligence  com- 
plained of  in  words  and  figures  as  follows:  ^^That  the  said 
injuries  to  and  death  of  said  Barrett,  plaintiff's  intestate, 
was  caused  by  the  negligence  of  the  defendants  in  not  pro* 
viding  a  safe  roadway,  track,  and  adjacent  structure  con- 
nected therewith,  and  in  maintaining  and  suffering  to  remain 
along,  near,  and  adjacent  to  their  said  line  of  railroad  said 
stock  gap  and  parts  and  appliances  thereof  in  such  state 
and  condition  that  the  same  was  dangerous  to,  and  did 
destroy,  the  life  of  plaintiff's  intestate,  said  William  T. 
Barrett,  while  so  engaged  and  employed  as  a  brakeman 
or  flagman  on  the  said  train  of  the  defendants,  to  the  damage 
of  the  plaintiff  in  the  sum  of  fifty  thousand  dollars,  as 
aforesaid,  for  which  he  brings  this  suit." 

The  third  count,  after  substantially  the  same  prefatory 
averments,  alleged  the  negligence  complained  of  in  words 
and  figures  as  follows:  ''That  the  said  injuries  and  death 
of  plaintiff's  intestate  were  caused  by  reason  of  the  defend- 
ants in  the  condition  of  the  roadway  or  track  used  in  the 
business  of  said  defendants,  which  said  defect  in  said  road- 
way consisted  in  this:  that  the  said  stock  gap,  or  the  wings 
thereof,  were  so  constructed  and  maintained  that  the  plain- 
tiff's intestate,  in  the  said  discbarge  of  his  duties  aforesaid* 
was  struck  by  the  plank,  timber,  or  some  other  portion  of 
said  stock  gap,  or  the  wings  thereof;  that  be  was  injured 
and  killed  thereby;  that  the  said  structure  was  so  close  to  the 
track  of  said  line  of  railroad  and  passenger  trains  passing 
thereon  that  the  same  was  dangerous,  and  caused  the  roadway 
of  said  defendants  to  be  defective  and  unsafe;  and  that 
such  unsafe  and  defective  stock  gap  and  structures  adjacent 
to  the  same  and  connected  therewith  were  maintained  by  the 
negligence  of  the  defendants,  and  that  by  the  negligence  ct 
the  defendants  aforesaid  theinjbries  to  and  death  of  the  plain- 
tiff's intestate  was  caused,  to  the  plaintiff's  damage  in  the 
sum  of  fifty  thousand  dollars,  as  aforesaid,  for  which  he 
brings  this  suit." 

Each  of  the  defendants  separately  and  severally  demurred 
to  each  of  the  special  counts  of  the  complaint  upon  the 
following  grounds:  (i)  For  that  said  count  does  not  show 
that  the  wrong  complained  of  was  jointly  done  by  these 
defendants.  (2)  For  that  said  count  does  not  show  that 
there  was  any  joint  purpose  on  the  part  of  these  defendants 
to  commit  the  wrong  complained  of,  or  that  there  was  any 
joint  purpose  implicable  to  them  to  commit  said  alleged 
wrong.  (3)  For  that  said  count  shows  that  these  defendants, 
if  liable  at  all,  are  liable  separately,  and  not  jointly.  (4)  For 
that  said  count  shows  that  the  action  therein  contained  is  an 
action  under  section  1749  of  the  Code  of  1896,  known  as  the 
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''Employers'  Liability  Act/'  yet  fails  to  allege  or  state  each 
facts  or  such  negligence  or  omission  of  duty  as  woald  hold 
the  defendant  liable  nnder  the  said  section  1749,  known  as 
the  "Employers'  Liability  Act"  (s)  For  that  said  count 
states  no  cause  of  action  against  this  defendant,  in  this:  that 
it  shows  on  its  face  that  the  accident  and  injury  complained 
of  was  not  caused  by  any  defect  in  the  ways,  works,  ma- 
chinery, or  plant  of  the  defendant,  or  used  by  the  defendant 
in  the  operation  of  its  road.  (6)  Said  count  states  no  cause 
of  action  against  this  defendant,  in  this:  that  said  count 
shows  that,  if  there  was  any  negligence  which  proximately 
caused  the  injury  complained  of  in  said  count,  it  was  the 
negligence  of  a  fellow  servant  of  plaintiff's  intestate,  for 
which  the  defendant  is  not  liable.  These  demurrers  were 
overruled. 

The  defendants  separately  and  severally  pleaded  five  pleas. 
The  first  was  the  plea  of  the  ireneral  issue.     The  second  and 
third  were  as  follows:    ''(2)  Further  answering  each  count 
of  said  complaint,  said  defendant  says  that  the  accident  and 
injury  to  the  intestate  of  the  plaintiff  would  not  have  hap- 
pened but  for  the  negligence  of  the   plaintiff's  intestate  him- 
self, which  contributed  proximately  to  his  own  injury.     And 
said  defendant  says  that  said  proximate  contributory  negli- 
gence of  plaintiff's  intestate  consisted  in  this:  that  in  attempt- 
ing to  perform  the  duties  required  of  him  in  the  position  which 
he  occupied  on  the  railroad  of  the  Northern  Alabama  Rail- 
way Company  he  so  negligently  performed  the  same  that,  as 
aforesaidt  it  contributed  proximately  to  his  own  injury  and 
death.     (3)  Further  answering  each  count  of  said  complain- 
ant, the  said  defendant  says  that  the  accident  and  injury  to 
the  intestate  of  the  plaintiff  would  not  have  happened   but 
for  the  negligence  of  the  plaintiff's  intestate  himself,  which 
{Proximately  contributed  to  his  own  injury.     And  said  de- 
fendant says  that  said  proximate  contributory  negligence  of 
plaintiff's  intestate  consisted  in  this:  that  plaintiff's  intestate 
was  a  brakeman  or  flagman  6n  the  train  which  was  being 
operated  at  the  time,  and  was  one  of  the  crew  of  said  train, 
and  that  plaintiff's  intestate  knew,    or  by  the  exercise  of 
due  diligence  on  his  part  could  have  known,  that  the  stock 
gap  against  which  it  is  alleged   he  was  thrown,  and  by  which 
it  is  alleged  he  was  knocked  from  the  train,  was  in  the  posi- 
tion which  it  occupied  with  respect  to  the  railroad  track  and 
to  passing  cars;  yet,  notwithstanding  this,  plaintiff's  intestate 
negligently  leaned  out  of  the  car  on  which  he  was  riding, 
and  negligently  placed  himself  in  such  position  that  in  pass- 
ing said  stock  gap  he  was  struck  by  the  same,  and   knocked 
from  the  train,  thus  by  his  said  negligence  contributing  prox- 
imately to  hts  own  injury   and  death."     Under  the  opinion 
it  is  unnecessary  to  set  out  the  fourth  plea.     The  fifth   plea 
was  as  follows :    ''(5)  Further  answering  each  count  of  said 
complaint,  the  defendant  says  that,  if  there  was  any  negli« 
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gence  caasing  proximately  the  injury  and  death  of  the  de- 
ceased, as  charged  in  said  complaint,  it  was  the  negligence 
of  a  fellow  servant  of  the  deceased,  for  which  this  defendant 
is  not  responsible.  * '  Demurrers  were  interposed  to  the  fourth 
and  fifth  pleas.  The  fourth  plea,  as  originally  filed,  is  not 
set  out  in  the  record,  but  appears  only  as  amended  alter  the 
demurrer  thereto  had  been  sustained.  The  demurrer  to  the 
fifth  plea  was  sustained.  The  trial  was  had  upon  issue  joined 
upon  the  other  pleas. 

On  the  trial  of  the  case,  as  shown  by  the  evidence,  William 
T.  Barrett,  the  plaintiff's  intestate,  was  killed  by  being  struck 
by  a  stock  gap  which  was  constructed  near  the  track  of  the 
Northern  Alabama  Railway  Company;  that  said  Barrett  was 
io  the  employ  of  the  Northern  Alabama  Railway  Company 
as  a  flagman  on  a  passenger  train;  that  at  the  tin?*  of  the 
accident  he  was  on  a  tram  running  at  the  rate  of  25  or  30 
miles  an  hour;  that  he  had  discovered  that  there  was  a  hot 
box  on  one  of  the  trucks  under  the  last  coach  of  the  train; 
that  he  went  to  the  steps  of  this  coach,  and,  taking  a  position 
on  the  last  or  bottom  step,  and  catching  hold  of  the  hand 
rail,  he  leaned  out  the  full  length  by  his  arms  from  the  coach 
and  looked  under  the  coach  to  see  something  about  the  hot 
box  of  the  truck;  that  in  doing  this  he  was  looking  towards 
the  back  of  the  train,  in  an  opposite  direction  from  which 
the  train  was  going;  that  he  had  just  taken  this  position 
when  his  body  struck  the  stock  gap;  and  that  the  injuries 
sustained  by  him  resulted  in  his  death.  It  was  further  shown 
that  he  was  about  21  years  old,  was  married,  and  was  in 
good  health.  The  other  facts  of  the  case  necessary  to  an  un- 
derstanding of  the  decision  on  the  present  appeal  are  sufiB- 
ciently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence  the  court  gave 
the  general  affirmative  charge  in  favor  of  the  Southern  Rail- 
way Company,  instructing  the  jury  at  the  same  time  that 
there  was  no  evidence  in  the  case  against  the  railway  com- 
pany that  would  authorize  a  verdict. 

The  court,  in  its  general  charge  to  the  jury,  among  other 
things,  instructed  them  as  follows:  ''Now,  in  the  first  place, 
it  was  the  duty  of  this  railroad  company  to  furnish  a  roadway 
reasonably  safe  for  Mr.  Barrett  to  discharge  his  duties  as 
flagman.  It  is  claimed,  gentlemen,  that  the  railroad  com- 
pany failed  and  was  negligent  in  that  duty;  that  it  constructed 
and  allowed  its  railroad  track,  or  the  cattle  gaps  adjacent  to 
the  railroad  track,  to  be  so  erected  and  maintained  as  to  be 
unsafe  for  Mr.  Barrett  to  have  discharged  his  duties  while 
acting  as  such  flagman  for  said  railroad  company.  You 
are  to  determine  that — as  to  whether  or  not  (that  stock  gap 
there  was  so  constructed  and  maintained  or  not — from  the 
testimony  as  given  to  you  by  the  witness.  It  was  the  duty 
of  that  railroad  company  to  furnish  such  a  track,  and  such 
a  stork  gap  there,  as  well-regulated  railroads  do;  and,  if  they 
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did  not,  and  that  was  the  cause,  and  the  proximate  caase,  of 
Barrett's  death,  then  the  plaintiff  in  this  case  would  be  enti- 
tled to  recover),  unless  Barrett  should  have  contributed — • 
should  have  been  guilty  of  contributory  negligence,  which 
was  the  direct  and  proximate  cause  of  his  death."  The 
defendants  separately  excepted  to  that  portion  of  the  charge 
copied  above  which  is  in  parentheses. 

Among  the  other  charges  requested  by  the  defendants,  to 
the  refusal  of  the  court  to  give  each  of  which  the  defendants 
separately  excepted,   were  the  following:    ''(ii)  The  court 
charges  the  jury  that,   in    order   to  charge  the  Northern 
Alabama    Railway    Company    in    this    case,    the     negli- 
gence,  if    there    was  any,  must  be  brought  home  to   the 
said  defendant;  that    is  to  say,  to    the    president    of  the 
company,  or  the  directors  of  the  company,  or  to  the  general 
superintendent  of  the  company.     (12)  The  court  charges  the 
jury  that  in  this  cause  the  plaintiff's  intestate  is  to  be  consid- 
ered as  a  fellow  servant  with  the  conductor,  the  engineer,  the 
roadmaster,  and  the  bridge  foreman;  and  that,  if  the  fault  be 
in  any  of  the  above-mentioned   persons,  or    his  assistant 
workmen,   the  defendant  the  Northern    Alabama  Railway 
Company  cannot  be  charged  in  this  action  for  such  fault  or 
negligence,  if  there  was  any   such  fault  or  negligence.     (13) 
The  court  charges  the  jury  that  they  cannot  find   a  verdict 
against  the  Northern  Alabama  Railway  Company  on  account 
of  any  negligence  on  the  part  of  any  fellow   servant  of  plain- 
tiff's intestate,  although  such  negligence  on  the  part  of  the 
fellow  servants  of  the  deceased  may  have  caused  the  injury 
and  death  of  Barrett.     (14)  The  court  charges  the  jury  that 
in  this  case  the  burden   of  proof  is  on  the  plaintiff  to  show 
not  only  that  there  was  a  defect  in  the  roadway  or  track,  and 
that  the  injury  was  caused  by  this  defect,  but  it  is  also  upon 
the  plaintiff  to  show  that  such  defect  resulted  from  the  neg- 
ligence of  the  defendant  the  Northern  Alabama  Railway  Com- 
pany, and  not  the  fellow  servants  of  Barrett;  and  the  court 
further  charges  the  jury  that  negligence  against  the  defendant 
the  Northern  Alabama  Railway  Company  cannot  be  presumed 
from  the  fact  that  there  was  a  defect,  and   an  injury  in  con- 
sequence of  it.     (15)  The  court  charges  the  jury  that  in  this 
case  there  is  a  variance  between  the  allegations  of  the  com- 
plaint and  the  proof,  and  that  their  verdict  must  be  for  the 
defendant  the  Northern  Alabama  Railway  Company." 

There  were  verdict  and  judgment  for  the  plaintiff  against 
the  Northern  Alabama  Railway  Company,  assessing  his  dam- 
ages at  $25,000.  The  defendant  the  Northern  Alabama  Rail- 
way Company  made  a  motion  for  a  new  trial,  assigning  as 
grounds  thereof  that  the  verdict  was  excessive,  and  the  sev- 
eral rulings  of  the  trial  court  to  which  exceptions  were 
reserved.  This  motion  was  overruled,  and  the  defendants 
duly  excepted.  The  present  appeal  is  prosecuted  by  the 
Northern    Alabama    Railway  Company,  and    it    assigns  aa 
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error  the  several  rulings  of  the  trial  court  to  which  ezceptious 
were  reserved. 

Smith  &  Weatherly»  for  appellant. 
Thos.  R.  Roalhac,  for  appellee. 

SHARPE,  J.  The  complaint  counts  on  the  maintenance 
by  defendants  of  a  fence  forming  part  of  a  stock  gap  in  such 
proximity  to  their  track  as  to  cause  plaintiff's  intestate  to 
be  knocked  from  a  train  and  killed  while  he  was  performing 
work  which  he,  as  a  brakeman  or  flagman  in  their  employ, 
was  required  to  do.  It  does  not  in  either  of  its  three  counts 
impute  negligence  or  other  wrong  to  any  fellow  servant  of  the 
intestate,  and  is  therefore  not  brought  under  the  employer's 
act,  embodied  in  chapter  43  of  the  Code  of  1896.  Holland 
V.  Tenn.  Coal,  Iron  &  R.  R.  Co.,  91   Ala.  444.  8  South.  524, 

12  L.  R.  A.  232;  Mobile  &  Ohio  R.  R.  Co.  v.  George,  94  Ala. 
199,  10  South.  145;  Seaboard  Mfg.  Co.  v.  Woodson,  94  Ala. 
143,  10  South.  87.  But  the  complaint  is  not  for  that  reason 
demurrable,  nor  is  it  open  to  any  objection  raised  by  the 
demurrer.  The  action  is  to  be  regarded  as  brought  under 
section  27  of  the  Code,  which  gives  to  a  personal  represen- 
tative the  right  to  maintain  an  action  for  a  wrong  causing 
the  death  of  his  intestate  if  the  intestate  could  himself 
have  maintained  an  action  for  the  wrong  if  it  bad  not  caused 
death.  The  liability  which  may  exist  under  this  statute  is 
determinable  by  the  rules  of  the  common  law,  including  those 
which  permit  a  servant  to  recover  for  injury  caused  by  the 
wrong  of  the  master,  but  he  denies  the  latter's  liability  for 
injury  received  at  the  hands  of  his  fellow  servant  when  the 
injury  is  not  attributable  to  the  fault  of  the  master  in  com- 
mitting the  exercise  of  some  function  to  an  unfit  person. 
Stewart  v.  Railroad  Co.,  83  Ala.  493»  4  South.  373.  Of  all 
that  is  averred  in  plea  s  defendant  bad  the  benefit  under  the 
plea  of  the  general  issue;  hence,  if  there  was  error  in  sustain- 
ing the  demurrer  to  plea  5,  it  was  without  injury.  L.  &  N. 
R.  R.  Co.  V.  Hall,  87  Ala.  708,  6  South.  277,  4  L.  R.  A.  710, 

13  Am.  St.  Rep.  84.  Plea  4,  as  it  stood  before  amendment^ 
is  not  set  out  in  the  record;  consequently  the  ruling  on  the 
demurrer  to  that  plea  as  first  filed  cannot  be  reviewed.  Bar- 
rett, the  deceased,  when  killed,  was,  and  had  been  for  several 
weeks,  employed  by  the  defendant  the  North  Alabama  Rail- 
road Company  as  a  flagman  on  its  passenger  train.  On  the 
day  of  the  accident  there  was  a  hot  box  on  one  of  the  trucks 
of  that  coach,  and  while  the  train  was  running  Barrett  stood 
upon  the  bottom  step  at  the  front  of  the  coach,  with  his 
back  toward  the  forward  end  of  the  train,  and,  holding  the 
step  railing,  leaned  out  beyond  the  side  of  the  coach  to  watch 
the  hot  box,  when  he  was  struck  by  a  wing  of  a  stock  gap  on 
which  a  wire  was  fastened.  There  was  evidence  tending  to 
show  that  the  conductor  had  told  Barrett  to  watch  the  box. 
The  distance  between  the  plank  and  wire  of  the  stock  gap  and 
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the  coach  was  variously  estimated  by  the  witnesses,  some 
placing  it  at  about  3  feet  and  others  at  about   15  inches,  and 
some  evidence  indicated  that  below  the  step  of  the  coach  the 
distance  was  lessened  by  the  wire.     The  wire  had  been   at- 
tached to  the  fence  by  a  bridge  foreman  of  the  Northern 
Alabama  Railroad  Company  some  time  after  the  gap    was 
first  constructed,  and   for  the  purpose  of  preventing   stock 
from  passing  through^     The  evidence  was  in  some  conflict 
as  to  whether  the  gap  as  first  made  was  as  wide  as  others 
in  use  on  this  and  other  railroads.     Whether  the  deceased 
was  first  caught  by  the  plank  of  the  fence  or  by  the  wire,  the 
evidence  was  not  clear.     As  tending  to  elucidate  that  matter, 
the  torn  pants  worn  by  the  deceased    when  injured    were 
properly    allowed  to  be  exhibited  as    evidence.     A  witness 
was  allowed  to  testify  as  to  his  observation  of  the  distance 
between  a  fence  and  a  coach  of  a  train  other  than  that  upon 
which  deceased  was  injured.     The  only  objection  to  this  testi- 
mony being  that  it  was  not  in  rebuttal,  the  overruling  of  the 
objection  may  be  referred  to  the  unrevisable  discretion  of  the 
trial  court. 

The  conductor,  on  direct  examination,  having  disclaimed 
any  recollection  of  having  instructed  Barrett  to  watch  the  hot 
box,  and  having  further  testified  to  effect  that  Barrett  coald 
have  watched  the  box  from  a  position  out  of  danger  from 
the  stock  gap,  it  was  permissible,  for  the  purpose  of  contra- 
dicting that  testimony,  for  the  plaintiff  to  ask  him  on  cross- 
examination  whether,  after  the  accident,  he  said,  with 
reference  to  Barrett,  ''A  better  boy  never  lived,  and  he  lost 
bis  life  doing  his  duty." 

The  law,  independent  of  statute,  requires  of  employers 
the  exercise  of  diligence  for  the  prevention  of  injury  to  their 
employees  from  defective  conditions  in  such  place  as 
the  employer  may  provide  for  carrying  on  the  ap- 
pointed work,  and  a  defect  obnoxious  to  this  requirement 
may  arise  from  a  thing  which  so  narrows  a  railroad  way  as  to 
endanger  trainmen  in  the  proper  performance  of  their  duties. 
Ga.  Pac.  R.  R.  Co.  v.  Davis,  92  Ala.  300, 9  South.  252,  25  Am. 
St.  Rep.  47;  E.  T.  V.  &  G.  R.  R.  Co.  v.  Thompson,  94  Ala. 
636,  10  South.  280;  Wilson  v.  L.  &  N.  R.  R.  Co.,  85  Ala.  269, 
4  South,  701;  McNamara  v.  Logan,  100  Ala.  187,14  South. 
175;  Whipple  V.  N.  Y.  R.  R.  Co.,  19  R.  I.  587,  35  Atl.  305,  61 
Am.  St.  Rep.  796;  Pittsburg  R.  R.  Co.  v.  Parrish,  28  Ind. 
App.  189,  62  N.  E.  514,  91  Am.  St.  Rep.  120.  The  duty 
referred  to  goes  only  to  the  extent  of  exacting  of  employers 
the  use  of  reasonable  care,  such  as  ordinarily  prudent  persons 
are  accustomed  to  exercise  in  like  matters.  L.  &  N.  R.  R. 
Co.  V.  Allen,  78  Ala.  494;  Holland's  Case,  supra;  Dresser  on 
Employers*  Liability,  pp.  194,  195. 

As  evidential  of  what,  in  the  exercise  of  due  care,  ought 
to  have  been  done  in  the  construction  and  maintenance  of 
the  roadway,  it  was  proper  to  consider  the  usage  prevailing 
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on  Other  well-regulated  railroads;  but  ''all  railroads  are  not 
required  to  conform  to  one  standard/'  and  safety  may  be  con- 
served, and,  therefore,  the  duty  of  one  performed,  by  provid- 
ing a  roadway  not  in  conformity  with  such  usage.  L.  &  N. 
R.  R.  Co.  V.  Hall,  87  Ala.  708,  6  South.  277,  4  L.  R.  A.  710, 
13  Am.  St.  Rep.  84;  L.  &  N.  R.  R.  Co.  v.  Jones,  130  Ala.  456, 
30  South*  586;  Richmond  R.  R.  Co.  v.  Weems,  97  Ala.  270^ 
12  South.  186.  In  the  part  of  the  oral  charge  first  excepted 
to  this  principle  was  ignored,  and  it  was  erroneously  assumed 
that,  subject  only  to  the  defense  of  contributory  negligence, 
the  plaintiff  would  be  entitled  to  recover  if  the  track  and 
stock  gap  in  question  were  not  such  as  were  furnished  on  well- 
regulated  railroads  generally,  and  if  the-  failure  to  have  it 
so  was  the  proximate  cause  of  the  death  of  plaintifi's  intes- 
tate. Such  failure  would  not  necessarily,  and  as  a  matter  of 
law,  have  established  the  charge  as  negligence.  Whether 
it  did  so  depended  in  part  on  whether  the  duties  of  trainmen 
were  such  as,  in  their  proper  execution,  might  expose 
them  to  danger  of  collision  with  the  structure;  and  this  was 
a  question  about  which  different  conclusions  might  well  have 
been  drawn  from  the  evidence.  Had  there  been  no  variance 
between  the  complaint  and  the  proof,  the  question  of  negli- 
gence on  defendant's  part  and  of  contributory  negligence 
would,  under  the  evidence,  have  been  proper  for  the  deter- 
mination by  the  jury. 

There  was  testimony,  uncontradicted  and  unimpeached, 
showing  that  the  railroad  on  which  the  accident  occurred  was 
that  of  the  defendant  the  Northern  Alabama  Railway  Com- 
pany, that  the  same  was  not  operated  by  the  defendant  the 
Southern  Railway  Company,  and  that  the  deceased  was  not 
in  the  employ  of  the  latter  company.  The  fact,  of  which 
there  was  evidence,  that  the  two  companies  were  ofiBcered  by 
the  same  persons,  was  not  inconsistent  with  the  positive  tes- 
timony on  this  point,  and  could  afford  no  just  inference 
opposed  thereto.  On  the  direct  authority  of  Dean  v.  The  Rail- 
road, 98  Ala.  586,  13  South.  489,  it  must  be  held  that  because 
of  the  variance  as  appearing  between  the  complaint  and  the 
proof  as  to  the  alleged  relation  of  employer  and  employee  there 
was  no  right  to  a  verdict  against  either  defendant,  and  that 
the  general  affirmative  charge  requested  in  behalf  of  the 
Northern  Alabama  Railroad  Company  ought  to  have  been 
given.  This  is  not  opposed  to  the  doctrine  which  ordinarily, 
in  actions  of  tort  brought  against  several,  makes  possible  a 
recovery  against  less  than  the  whole  number  of  defendants. 
This  action,  though  ex  delicto,  is  for  an  alleged  tort  growing 
out  of  a  contract,  viz.,  the  contract  by  which  alone  was 
created  the  relation  which  gives  rise  to  the  duty  alleged  to 
have  been  violated;  and  in  such  case  proof  of  a  contract 
different  from  that  alleged  constitutes  a  fatal  variance.  Wil- 
kinson V.  Mosley,  18  Ala.  288;  22  Ency.  PI.  &  Pr.  565. 
Id  tbe  construction  originally  of  the  roadway,  including  the 
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Stock  gap,  the  duty  of  using  care  was  one  which  the  railroad 
company  was  powerless  to  delegate  so  as  to  relieve  itself  of 
the  consequences  of  negligence.     Ga.    Pac.   R.  R.   Co.   v. 
Davis,  supra;  Dresser  on  Employers'  Liability,  pp.  197,  198. 
This  principle  justifies  the  refusal  of  charges  11  and  12. 

The  narrowing  of  the  gap  by  means  of  the  wire  bavins 
been  done  subsequent  to  the  original  construction,  and  by 
a  bridge  foreman  of  his  own  volition,  may  have  been  the 
act  of  a  fellow  servant  only,  and  charge  13  was  therefore 
applicable  and  correct.  Mobile  &  M.  Ry.  v.  Smith,  $9  Ala. 
245;  Smoot  V.  M.  &  M.  Ry.,  67  Ala.  13;  M.  &  O.  Ry.  v. 
Thomas,  42  Ala.  672. 

Reversed  and  remanded. 
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{Supreme  Judicial  Court  of  Massachusetts  ^  Sufi  oik  ^  April  /,  1904.^ 

[70  N.  E.  Rep.  431.] 

Injury  to  Employee  of  Receivers— Liability  of  Purchasing  Railroad.* 

Where,  at  the  time  plaintiff  was  injured  while  acting  as  a  fireman  of 
a  locomotive,  he  was  in  the  employ  of  receivers  of  the  railroad,  ap- 
pointed by  the  federal  court,  who  were  in  complete  control  of  its  prop- 
erty and  were  operating  the  road,  the  receivers  were  not  the  ag-enta 
either  of  the  railroad  company  or  of  a  subsequent  corporation  to  which 
the  property  was  sold  under  a  decree  of  the  federal  court,  so  as  to 
authorize  plaintiff  to  maintain  an  action  of  tort  for  his  injuries  against 
such  purchasing  corporation. 

Same— Liability— Effect  of  Discharge  of  Receivers. 

The  discharge  of  receivers  of  a  railroad  company  appointed  by  the 
federal  court  relieved  them  from  all  personal  liability  for  injuries  to  a 
fireman  while  the  road  was  being  operated  by  them. 

Same — Same — Assumption  of  Obligations  by  Purchasing  Railroad. 

Where  the  assets  of  a  railroad  company  in  the  hands  of  receivers 
were  conveyed  under  a  decree  of  the  court  to  defendant  railway  com* 
pany,  organized  for  that  purpose,  by  a  deed  of  the  receivers,  under 
which  the  grantee  assumed  and  agreed  to  perform  their  obligations,  a 
fireman,  injured  while  in   the  receivers'   employ,   through   their  negli- 

*See  Archambeau  v.  New  York  &  N.  E.  R.  Co.  (Mass.),  11  Am.  A 
Eng.  R.  Cas.,  N.  S.,  706,  and  note,  707;  St.  Louis  &  S.  F.  Ry.  Co.  v, 
Brickner  (Kan.),  5  R.  R.  R.  8,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  8 ;  Union 
Pac.  Ry.  Co.  v.  Smith  (Kan.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,709; 
Pennsylvania  R.  Co.  v,  Jones  (U.  S.),  2  Am.  &  Eng.  R.  Cas.,  N.  8.,  390 
(liability  for  torts  committed  during  receivership,  where  road  is  con- 
trolled by  company's  own  officers  and  employees)  ;  Wall  v.  Piatt 
(Mass.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  563  (fires  set  by  locomotives) ; 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Cunningham  (Kan.)*  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  132  (liability  of  succeeding  company  for  injuries  occur- 
ring during  receivership)  ;  Schurr  v.  Omaha  &  St.  L.  Ry.  Co.  (Iowa),  S 
Am.  &  Eng.  R.  Cas.,  N.  S.,  152  (railroad  company  not  liable  for  dam- 
ages on  account  of  stock  being  killed  during  receivership) ;  Memphis  & 
C.  R.  Co.  V,  Glover  (Miss.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  708  (whether 
receiver  or  purchaser  at  receiver's  sale  liable  on  account  of  failure  to 
maintain  cattle  guards)  ;  Archambeau  v.  Piatt  (Mass.),  15  Am.  &  Eng. 
R.  Cas.,N.  S.,249. 
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S'ence,  being:  a  strang^er  to  the  conveyance,  could  not  claim  under  It 
Against  the  g^rantee. 

Sanrte — Same — Same. 

Plaintiff's  claim  ag^ainst  the  receivers,  if  any,  not  having:  been 
recog^nized  by  them  either  as  to  liability  or  by  any  sum  as  liquidated 
damages,  was  not  within  a  provision  of  the  deed  requiring  the  grantee 
to  pay  "all  debts,  obligations,  and  liabilities  of  the  receivers." 

Same — Same — Same. 

Where  a  decree  for  the  sale  of  a  railroad's  property  in  the  hands  of 
receivers  provided  that  on  confirmation  of  the  sale  Hie  purchaser  should 
take  title  to  all  the  railroad's  property  so  purchased,  subject  to  the  lien 
of  any  and  all  debts,  obligations,  and  liabilities  of  the  receivers  previ- 
-onsly  or  thereafter  lawfully  incurred  or  arising  out  of  the  operation  of 
the  railroad  by  the  receivers,  and  the  deed  provided  that  the  grantee 
assumed  all  debts,  obligations,  and  liabilities  of  the  receivers,  which 
were  expressed  in  the  deed,  neither  the  purchase  of  the  property,  which 
had  been  increased  by  the  receivers  to  an  amount  larger  than  plaintiff's 
claim,  nor  the  terms  of  the  decree,  were  sufficient  to  transform  the  lia- 
bility of  the  receivers  for  negligently  injuring  plaintiff,  while  in  their 
employ  as  a  fireman,  from  a  tort  to  a  right  sounding  in  contract,  or 
raise  an  implied  contract  obligating  the  grantee  to  pay  for  such  injuries. 

Same — Same— Following  Assets— State  Courta— Jurisdiction. 

Where  the  assets  of  a  railroad  company  were  sold  to  defendant  by  a 
decree  in  receivership  proceedings  in  the  federal  court,  the  state  court 
will  not  take  jurisdiction  of  a  suit  by  a  fireman,  injured  by  the  negli- 
gence of  such  receivers  while  in  their  employ,  to  recover  damages  for 
the  injuries,  to  be  paid  out  of  the  assets. 

Appeal  from  Superior  Court,  Suffolk  County. 

Action  by  one  Tobin  acrainst  the  Central  Vermont  Railway 
Company.  From  a  judgment  sustaining  a  demurrer  to  the 
declaration,  plaintiff  appeals.     Affirmed. 

S.  A.  Fuller  and  W.  £.  Bowden,  for  appellant. 
J.  L.  Tborndike  and  £.  R.  Tbayer,  for  appellee. 

BRALEY,  J.  In  a  declaration  tbat  by  amendment  finally 
contained  five  counts  the  plaintiff  seeks  to  bold  the  defendant 
liable  ^Mn  an  action  of  contract  or  tort,  it  being  doubtful  to 
which  of  these  classes  it  belongs. ' '  The  substantial  allegations 
admitted  by  the  demurrer  state  that  the  plaintiff,  while 
in  the  employment  of  receivers  duly  appointed  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Vermont  to 
take  possession  of  and  operate  the  line  of  railroad  owned  and 
controlled  by  the  Central  Vermont  Railroad  Company,  sus- 
tained personal  injuries  when  acting  as  a  fireman  on  one  of  the 
locomotive  engines  then  in  use.  Afterwards,  under  a  decree 
of  the  court,  the  receivers  sold  the  railroad,  with  its  equip- 
ment and  property,  to  the  defendant,  and  the  sale  was  subse- 
quently affirmed.  In  the  decree,  among  other  directions,  it 
was  provided  that  '^on  confirmation  of  such  sale  the  purchaser 
or  purchasers  shall  take  title  to  the  railroad  property  so 
purchased,  subject  to  the  lien  of  any  and  all  debts,  obliga- 
tions, and  liabilities  of  the  receivers  heretofore  or  hereafter 
lawfully  incurred  by  or  under  the  authority  of  the  court,  or 
arising  cot  of  the  operation  of  such  railroad  by  the  receivers, 
and  subject  also  to  the  right  of  this  court  to  compel  payment 
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of  the  purchase  price  in  the  manner  hereinbefore  provided. ' ' 
At  the  time  the  sale  was  made  and  the  title  passed  the  earn^ 
ings  from  the  operation  of  the  road  while  in  the  hands  of 
the  receivers,  and  which  had  been  eitpended  by  them  in 
its  equipment  and  improvement,  amounted  to  a  larger  sum 
than  the  damages  demanded  in  this  action.  No  averment 
is  made  that  permission  to  bring  suit  had  been  granted  by 
the  court  having  jurisdiction  of  the  property,  and  by  whose 
decree  it  had  b^en  sold,  and  it  further  appears  that  the 
receivers  have  been  discharged,  without  having  recognized  or 
settled  the  plaintiff's  claim.  In  order  to  maintain  an  action 
of  tort  the  plaintiff  must  prove  a  wrongful  act  by  the  defend- 
ant, from  which  he  has  suffered  damages  to  his  person;  but 
the  negligence  of  which  he  complains,  and  that  caused  his 
injuries,  was  the  alleged  carelessness  of  the  receivers,  who 
at  the  time  were  acting  for  the  court,  and  could  not  be  con^ 
sidered  as  the  agents  or  servants,  even,  of  the  Central  Ver- 
mont Railroad  Company;  while  it  is  too  clear  for  discussion 
that  no  such  relation  arises  between  them  and  the  defendant, 
a  corporation,  organized  apparently  to  take  the  property  under 
the  sale  ordered  by  the  court,  and  retaining  the  old  cor- 
porate name  except  that  ''railway"  is  substituted  for  ''rail- 
road," and  neither  the  old  nor  the  new  company  can  be  held 
to  have  taken  by  inheritance  their  liability  to  the  plaintiff. 
Archambeau  v.  New  York  &  New  England  Railroad  Co.,  170 
Mass.  272,  273,  49  N.  E.  43;.  Their  discharge  by  the  court 
of  which  they  were  officers,  and  under  whose  appointment 
they  acted,  relieves  them  from  all  personal  liability  of  the 
nature  described,  and  no  action  at  law  can  now  be  main- 
tained against  them  by  the  plaintiff.  Archambeau  v.  Piatt, 
173  Mass.  249,  53  N.  E.  816.  He  is  therefore  compelled  to 
rely  on  an  alleged  contractual  right,  based  on  the  conveyance 
made  in  conformity  to  the  decree,  in  order  to  recover  in 
an  action  of  contract.  But  if  the  deed  of  the  receivers  is 
given  the  elEfect  of  a  deed  poll,  by  which  the  grantee  assumes 
their  obligations  and  agrees  to  perform  them,  the  plaintiff 
was  not  a  party  to  the  transaction,  and,  being  a  stranger 
to  the  conveyance,  cannot  in  law  claim  under  it.  Coffin  v. 
Adams,  131  Mass.  133;  New  England  Dredging  Co.  v.  Rock~ 
port  Granite  Co.,  149  Mass.  381,  21  N.  E.  947;  Creesy  v. 
Willis,  159  Mass.  249-251,  34  N.  E.  265;  Clare  v.  Hatch,  180 
Mass.  194,  62  N.  E.  250.  All  that  the  defendant  undertook 
and  was  called  upon  to  carry  out  and  perform  appears  to 
have  been  expressed  in  the  deed,  and  no  right  of  recovery 
can  be  founded  on  the  fact  that  it  bought  a  property  which 
may  have  been  increased  in  value  under  the  management  of 
the  receivers.  If  it  be  assumed,  without  deciding,  that  the 
plaintiff's  construction  of  the  phrase  "all  debts,  obligations, 
and  liabilities  of  the  receivers"  is  broad  enough  to  include 
his  cause  of  action,  it  does  not  appear  that   his  claim   has 
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ever  been  recognized  either  as  to  liability  or  by  any  sum  as 
liquidated  damages.  No  relation  arising  out  of  any  contract 
existed  between  the  plaintifi  and  the  receivers,  and  his 
right  to  recover,  if  at  all,  arose  solely  out  of  an  alleged  tort 
on  their  part.  The  purchase  of  the  property  by  the  de- 
fendant under  these  conditions,  and  the  terms  of  the  decree, 
and  nothing  more,  are  not  su£Bcientto  transform  the  toitious 
act  into  a  right  sounding  in  contract,  or  to  raise  an  implied 
contract  that  in  some  manner  the  plaintifi  is  to  be  paid 
compensation  for  his  injuries  by  the  defendant.  Massachu- 
setts General  Hospital  v.  Fairbanks,  129  Mass.  78,  37  Am. 
Rep.  303;  Brooks  v.. Allen,  146  Mass.  201,  202,  15  N.  E.  584; 
Borden  v.  Boardman,  157  Mass.  410,  32  N.  E.  469.  See 
Jesup  v.  Wabash,  St.  Louis  &  Pac.  Ry.  Co.  (C.  C.)  44  Fed. 
663-665. 

The  plaintifi,  however,  urges  in  support  of  his  contention 
that  in  some  form  of  action  he  can  reach  and  apply  the 
assets  passed  by  the  receivers  to  the  defendant  in  satisfaction 
if  his  damages;  that  the  decree  of  sale  and  conveyance 
transferred  the  property  subject  to  the  receivers'  liability  to 
him,  or  created  an  equitable  lien  in  his  favor,  and  that  he  has  a 
remedy  inequity;  and  suggests  that  an  amendment,  changing 
his  action  at  law  into  a  suit  in  equity  should  be  allowed  in 
accordance  with  Rev.  Laws,  c.  159,  §  6.  But  the  extent  and 
nature  of  the  obligation  with  which  the  property  was  to  be 
charged,  and  the  time  and  manner  of  payment,  as  well  as 
the  procedure  to  be  used  to  determine  and  enforce  such  a 
right,  were  all  within  the  jurisdiction  and  control  of  the 
court  that  administered  the  property  and  marshaled  the 
assets  of  the  corporation,  and  by  whose  decree  the  sale  was 
made  and  confirmed.  No  other  tribunal  can  so  well  interpret 
these  decrees  or  pass  on  the  rights  and  adjust  the  equities 
of  the  parties  arising  under  them.  There  is  no  imperative 
rule  of  law  or  of  comity  that  requires  us  to  take  jurisdiction 
of  this  litigation,  which  may  well  be  remitted  to  the  deter- 
mination of  the  court  under  whose  authority  the  original 
proceedings  were  begun,  and  where,  for  this  purpose,  thev  may 
be  treated  as  still  pending.  Howarth  v.  Lombard,  175  Mass. 
570,  573.  575»  56  N.  E.  888,  49  L.  R.  A.  301;  Buck  v.  Col- 
bath,  3  Wall.  334,  341,  345,  18  L.  Ed.  257;  Porter  v.  Sabin, 
149  U.  S.  473-479,  13  Sup.  Ct.  1008,  37  L.  Ed.  815;  Byers 
v.  McAuley,  149  U.  S.  608-614,  13  Sup.  Ct.  906,  37  L. 
Ed.  867. 

Judgment  affirmed. 


2C0       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 
Bateman  v.  New  YorIc  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  York^  March  is%  1904.) 

[70  N.  E.  Rep.  109.] 

Injury  to  Employee — Dangerous  Premises— Question  for  Jury.* 

Where  plaintiff  sustained  injuries  by  falling-  throug^h  a  trapdoor  on 
defendant's  premises,  where  she  was  employed,  which  was  improperly 
replaced  by  her  coservants,  and  such  trapdoor  had  no  hing^es,  and  was  a 
very  tight  fit,  so  that  her  coservants,  who  were  working:  below  the  trap- 
door, could  not  close  it  from  below,  it  is  a  question  for  the  jury  whether 
the  accident  was  not  likely  to  occur  because  of  the  want  of  the  hing:ea« 
so  as  to  render  defendant  liable,  under  the  circumstances,  by  failure  to 
furnish  a  safe  place  for  plaintiff  to  work. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth 
Department 

Action  by  Margaret  Bateman  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment 
of  the  Appellate  Division  (73  N.  Y.  Supp.  390)  reversing  a 
judgment  for  plaintiff,  she  appeals.     Reversed. 

Theodore  E.  Hancock,  for  appellant. 

A.  H.  Cowie  and  Frank  Hiscock,  for  respondent. 

BARTLETT,  J.  This  is  an  action  to  recover  damages 
for  alleged  personal  injuries.  The  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  $1,000,  and  judgment  was  duly  en- 
tered thereon. 

The  Appellate  Division  states  in  its  order  on  reversing 
this  judgment  that  it  was  upon  questions  of  law  only,  and 
that  the  facts  had  been  examined,  and  no  error  found  therein. 
It  is  therefore  incumbent  on  the  plaintiff  (appellant)  to  show 
that  there  was  no  error  of  law  justifying  the  reversal  of  the 
judgment. 

The  plaintiff  resides  in  the  city  of  Syracuse,  and  at  the  time 
of  her  injury,  the  17th  of  November,  1898,  was  employed  by 
the  defendant  company  as  a  cleaner  in  its  freight  office.  She 
had  filled  this  position  since  the  May  previous.  In  the  floor 
of  this  office,  outside  of  the  desks,  and  in  the  space  for  the 
public,  was  a  trapdoor,  located  near  the  wall  of  the  building. 
It  was  proved  that  beneath  the  floor  of  this  office  was  the 
heating  plant,  consisting  of  steam  pipes  and  other  appliances. 
The  trapdoor  in  question  was  to  enable  plumbers  to  reach 
this  plant  when  necessary  to  replace  or  repair  the  same. 
The  space  between  the  trapdoor  and  the  ground  was  about 
three  feet,  the  grade  falling  off  towards  the  center  of  the 
building.  The  manner  of  the  construction  and  operation  of 
the  trapdoor  has  a  controlling  bearing  on  this  case.  The 
plaintiff  swore  a  carpenter  as  an  expert,  who   had  examined 

*A8  to  the  defpree  of  care  due  by  a  master  to  furnish  a  safe  place  to 
work,  see  foot-note  appended  to  Scott  v.  Seaboard  Air  Line  Ry.  Co.  (S. 
Car.),  9R.  R.  R.  149,  32  Am.  &  lE^ug.  R.  Cas.,  N.  S.,  149;  Roche  v. 
Denver  A  R.  G.  R.  Co.  (Colo.),  8  R.  R.  R.  955, 31  Am.  &  Eng.  R.  Cas., 
N.  S.,  955. 


^J 
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the  premises,  and  be  testified  in  part  as  follows:  ''This  trap- 
door that  was  in  the  floor  was  25^  inches  long  and  22i  inches 
wide.  It  is  on  the  east  side  of  the  freight  office.  *  *  * 
The  edge  of  the  hole  is  one  foot  from  the  mopboard  on  that 
side  of  the  office.  It  extends  out  from  that  22i  inches.  The 
cover  of  this  hole  is  made  of  the  same  material  of  which  the 
floor  is  made.  The  boards  are  hard  pine,  an  inch  and  an 
eighth  thick.  There  are  nine  boards  making  this  cover — 
nine  pieces.  There  is  a  batten  nine  inches  wide  on  the 
nnderside.    The  boards  are  screwed  or  fastened  to  this  batten. 

*  *  *  Now,  the  ♦  *  *  floor  is  so  made  that  it  gives 
a  bearing  to  each  end  of  this  little  door  of  an  inch  and  a 
half;  and,  when  the  door  is  laid  down  in  its  place,  it  is  flush 
with  the  floor — smooth,  so  you  walk  over  it.  There  are  no 
binges  on  it.     *    *    *    When  down  in  its  place  properly, 

*  it  is  virtually  a  portion  of  the  floor,  and  is  a  good, 
tight  fit.  It  fits  flush  with  the  floor.  *  *  *  If  the  door 
was  in  its  proper  position  in  the  floor,  one  would  possibly 
pass  it  without  noticing  that  there  was  a  trapdoor  there. 

*  *  *  I  saw  them  take  it  out.  The  man  that  took  it  out 
had  to  take  a  little  screw-driver  and  put  it  under  this  corner 
here  to  pry  it  up.  Then,  when  I  was  done  with  my  meas- 
urements, laid  't  down,  gave  it  a  kick  with  my  toe  to  knock 
it  back  into  its  place,  and  it  went  down.  *  *  *  It 
fits  in  there  very  tight.*'  At  the  time  of  the  accident,  plumb- 
ers were  at  work  beneath  the  floor  on  the  steam-beating 
apparatus,  and  had  opened  the  trapdoor  in  order  to  reach 
the  place.  The  plaintiff,  at  about  half-past  3  o'clock  in  the 
afternoon,  while  engaged  in  her  work,  approached  the  south 
side  of  the  office,  near  the  location  of  the  trapdoor.  She  thus 
testifies  in  this  connection:  '4  hadn't  worked  on  that  said 
of  the  office  before.  I  worked  on  the  other  side.  *  *  * 
I  had  never  seen  this  trapdoor.  Didn't  know  of  its  existence. 
At  the  time  I  stepped  on  this  door,  we  were  just  finishing 
op  to  get  through;  and  the  other  woman  came  to  me,  and 
she  asked  me  if  I  was  through,  and  I  said,  'Yes.'  I  was  just 
wiping  the  desk,  and  went  to  reach  up  to  wipe  off  the  light; 
and,  just  as  I  stepped  around  the  end  of  the  desk,  I  stepped 
on  this  loose  piece  of  floor,  and  it  flew  right  up  and  struck 
me  on  the  left  knee,  and,  when  I  saw  the  floor  opening,  I 
felt  my  feet  going  from  under  me,  and  I  made  a  twist  to  swing 
around,  not  to  fall  in,  and  then  I  went  with  harder  force 
against  the  edge  of  the*floor,  and  went  right  down  through, 
and  the  loose  piece  of  floor  was  between  me  and  the  tight 
floor  that  was  in  the  hole.  This  piece  of  flooring  tipped  up 
in  the  hole.  Both  of  my  legs  didn't  go  into  this  hole.  The 
right  foot  went  down  to  my  body,  and  the  other  one — my 
knee — ^right  in  there.  There  was  a  radiator  there.  I  struck 
against  it  when  I  was  falling.  "^  *  *  x  remained  in  bed 
over  three  months  steady.  The  doctor  came  sometimes  twice 
a  day,  and   he  came  every  day  for  over  three  months.     I  had 
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three  broken  ribs.  Then,  after  I  lirot  up,  the  knee  that  I 
bruised  in  the  fall —  When  I  got  up,  my  knee  was  sore.  In- 
flammation set  in.  I  was  so  weak  I  couldn't  do  any  work. " 
The  witness  also  testified  that  at  the  time  of  the  trial  her 
knee  was  still  troubling  her,  and  that  she  had  never  regained 
her  normal  condition  of  health. 

The  trial  judge  submitted  this  case  to  the  jury  in  an  ex- 
ceedingly fair  charge.  He  stated  to  them,  in  substance,  that 
in  an  action  based  on  negligence  the  plaintifi  must  show  that 
the  injury  happened  by  reason  of  some  negligence  on  the 
part  of  the  defendant,  without  any  negligence  on  the  part  of 
the  plaintifi  that  has  contributed  in  any  degree  to  the  result ; 
that  the  duty  was  upon  the  defendant  to  furnish  a  reasonably 
safe  place  for  its  servants,  of  whom  the  plaintifi  was  one, 
for  the  discharge  of  the  duties  that  they  were  employed  to 
perform.  He  then  told  the  juiy,  with  considerable  elabora- 
tion, that  he  proposed  to  submit  to  them  the  question  whether 
the  defendant  had,  in  view  of  the  circumstances,  discharged 
its  full  duty  of  furnishing  a  safe  place  for  the  plaintifi  to 
work,  the  trapdoor  having  been  constructed  without  hinges. 
He  said:  ''According  to  the  evidence  of  Mr.  Hunt,  this 
door,  when  it  w^s  fully  in  place,  was  apparently  solid  and 
tight.  If  so,  the  inference  naturally  would  follow  that,  at 
the  time  the  plaintiff  stepped  upon  it  and  it  had  tipped,  it 
had  been  removed  to  some  extent  from  its  original  place,  so 
that  the  tipping  occurred;  and  the  inference,  perhaps,  may 
be  drawn  (it  is  your  duty  to  tlraw  it,  if  anybody  does)  that 
the  plumbers,  who  were  at  work  below  upon  this  day,  when 
they  went  down,  instead  of  placing  this  trapdoor  squarely 
over  the  hole,  left  it  raised  a  little  upon  one  side,'  so  that 
there  was  occasion  for  the  tipping.  If  those  employees,  those 
plumbers  below,  were  negligent  in  the  manner  in  which  they 
left  it,  if  they  were  careless,  I  say  to  you,  for  the  purpose 
of  this  case,  the  defendant  is  not  liable  for  their  negligence; 
and,  if  their  negligence  was  the  sole  and  only  cause  of  the 
accident,  then  the  plaintiff  could  not  recover.  If,  however, 
the  defendant  was  also  careless;  if  it  failed  to  furnish  there 
a  reasonably  safe  place;  if,  by  reason  of  this  door  being 
constructed,  as  it  was,  without  any  hinges  (which,  as  it  is 
claimed,  was  an  important  circumstance,  and  that,  of  course, 
is  for  you),  but  constructed  as  it  was,  and  being  there  just  as 
it  was,  for  the  purpose  for  which  it  was  there  placed,  and  with 
such  a  liability  as  may  be  shown  here  of  its  being  used;  if 
the  defendant  failed  to  perform  its  duty,  and  therefore  was 
careless,  and  such  carelessness  also  contributed  to  the  result 
— then  the  defendant  would  not  be  relieved  because  the 
employees  were  also  negligent.'*  The  plumbers  in  question 
were  in  the  permanent  employ  of  the  defendant  company. 

The  Appellate  Division  approved  the  charge  of  the  trial 
judge,  save  in  one  particular,  where  it  submitted  to  the  jury 
the  question  whether  the  defendant  had  performed  the  duty 
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resting  upon  it  of  furnishing  a  reasonably  safe  place  for  plain- 
tiff to  work  when  discharging  the  duties  of  her  employment. 
The  learned  court  were  of  the  opinion  that  this  case  falls 
within  the  rule  laid  down  in  Perry  v.  Rogers,  157  N.  Y.  251, 
255,  51  N.  E.  102 1,  citing  in  that  connection  Hussey  v.  Ccger, 
112  N.  Y.  6f4,  20  N.  E.  556,  3  L.  R.  A.  559,  8  Am.  St.  Rep. 
787;  Filbert  v.  D.  &  H.  C.  Co.,  121  N.  Y.  207,  23  N.  E.  1104; 
Hogan  V.  Smith,  125  N.  Y.  774,  26  N.  E.  742;  Geoghegan  v. 
Atlas  S.  S.  Co.,  146  N.  Y.  369,  40  N.  E.  507.  The  rule  laid 
down  in  these  cases  is  the  correct  one,  and  has  been  strictly 
adhered  to  by  this  court.  We  are  constrained  to  differ  with 
the  court  below  as  to  the  application  of  this  rule  in  the  pres- 
ent case.  In  Perry  v.  Rogers,  supra,  a  very  different  situation 
was  presented.  The  headnote  of  that  case  states  the  facts 
as  follows:  ''When  the  employer  of  competent  workmen 
engaged  in  blasting  down  a  ledge  of  rock,  on  the  face  of  which 
they  necessarily  work,  has  provided  tbem  with  the  necessary 
acd  proper  appliances,*  and  with  a  skillful  foreman,  the 
removal  from  a  spot  where  a  blast  has  been  exploded  of  a 
threatening  overhanging  rock,  made  dangerous  by  the  work, 
before  undertaking  to  remove  the  blasted  rock  beneath,  is  an 
ordinary  incidental  detail,  as  to  which  the  employer  is  not 
bound  to  direct  a  workman,  but  which  may  be  properly  left 
to  the  foreman;  and  if  the  jforeman,  on  sending  a  workman 
to  clear  a  blasted  spot,  omits  to  remove  or  to  notify  the  work- 
man to  remove  a  threatening  piece  of  rock  before  working 
directly  under  it,  he  is  in  that  respect  a  fellow  servant;  and, 
if  the  piece  falls  and  injures  the  workman,  the  negligence,  if 
there  is  any,  except  on  the  part  of  the  workman  himself,  is 
that  of  the  foreman,  as  a  fellow  servant,  and  does  not  consti- 
tute a  breach  of  the  employer's  duty."  The  Appellate  Di- 
vision quotes,  in  part,  the  following  from  the  opinion  of 
Parker,  C.  J.,  in  that  case:  "But  it  has  not  been  understood 
to  be  the  rule  in  this  state  that  in  the  performance  of  work 
of  this  character  the  master,  after  making  his  place  in  the 
first  instance  reasonably  safe  for  the  prosecution  of  the  woik, 
has  any  duty  to  perform,  other  than  in  the  furnishing  of 
safe  appliances  and  the  employment  of  competent  and  skill- 
ful employees."  The  Appellate  Division  then  says:  "Tested 
by  the  rule  as  thus  declared,  we  fail  to  see  how  it  can  be 
said  that  the  place  in  which  the  plaintiff  was  required  to 
perform  her  work  was  unsafe  in  any  sense  for  which  the  de- 
fendant was  responsible.  The  cover  for  the  trap  was,  beyond 
all  question,  so  constructed  as  to  withstand  the  greatest 
weight  which  under  any  conceivable  circumstances  would 
ever  rest  upon  it;  and  when,  adjusted  in  the  manner  de- 
signed by  the  defendant,  it  was  not  only  flush  with  the 
floor,  but  it  was  a  part  of  the  floor,  and  just  as  firm  and  safe 
as  any  other  part.  Indeed  it  appears  that  in  such  circum- 
stances it   was  so   firmly  and   closely   fitted   to  the  aperture 
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for  which  it  was  constructed  that  it  required  some  effort   to 
remove  it;  and,  this  being  so,  the  conclusion   is  irresistible 
that,  bat  for  the  failure  of  the  plumbers  to  replace  the  cover 
in  the  exact  condition  in  which  they  found  it,  the  plaintiff 
would  have  escaped  the  injury  which  subsequently  resulted. 
It  is  possible  that,  if  the  cover  had  been  adjusted  by  means 
of  hinges,  this  particular  accident  would  not  have  occurred ; 
but,  even  assuming  this  to  be  so,  it  does  not  follow  that   the 
defendant's  liability  was  established,  for  the  fact  still  remains 
that  with  the  means  of  adjustment  which  it  had  furnished, 
and  which,   so  far  as  appears,  had  always  theretofore  proved 
su£Bcient,  the  place  was  both  safe  and  suitable,  within   the 
rule  cited,  and,  if  so,  the  verdict  of  the  jury  had  nothing 
upon  which  to  rest."     The  learned  Appellate  Division,  in 
thus  summing  up  the  evidence,  has  omitted,  as  it  seems  to 
us,  the  one  controlling  fact,   which  was  a  proper  inference 
from  the  evidence,  if  the  jury  saw  lit  to  draw  it,  that  the 
plumbers,  from  beneath,  could  not  close  the  trapdoor  and 
bring  it  down  to  a  level  with  the  surrounding  floor,  for  the 
reason  that  it  was  a  very  tight  fit,  and  required  considerable 
force  from  above  to  drive  it  back  into  position.     It  was  for 
the  jury  to  say  whether  what  did  happen  was  not  likely  to 
occur,  in  the  absence  of  hinges  on  the  trapdoor,  which  would 
have  held  it  firmly  in  place,  so  that  it  would  have  been  either 
wide  open,  and  the  aperture  perfectly  obvious,  or  practically 
closed,  substantially  covering  the  opening,  and  immovable 
if  stepped  upon.    While  there  was  no  direct  evidence  as  to 
the  precise  position  of  this  trapdoor  just  prior  to  the  accident, 
yet  the  plaintiff's  testimony  as  to  the  manner  in  which  she 
fell  into  the  opening  justified  the  jury  in  finding  that  the 
trapdoor  was  not  placed  squarely  over  the  aperture,  but  was 
in  a  position  which  caused  it  to  tip  when  she  stepped  upon 
it.     We  are  of  opinion  that  it  was  an  open  question  for  the 
jury  to  answer,    under  all  the  circumstances,   whether  the 
defendant  had  furnished  a  safe  place,  in  which  the  plaintiff 
was  required  lo  work.     It  follows  that  there  was  no  question 
of  law  presented  justifying  the  reversal  of  the  judgment  in 
plaintiff's  favor. 

The  order  and  judgment  of  the  Appellate  Division  should 
be  reversed,  and  the  judgment  of  the  trial  court  affirmed, 
with  costs  to  plaintiff  in  all  the  courts. 

O'BRIEN,  HAIGHT.  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur.     PARKER,  C.  J.,  absent. 

Order  and  judgment  reversed,  etc. 
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{Supreme  Court  of  New  Jersey^  Nov.  p,  ^90$*) 

[56  AU.  Rep.  139.] 

Carrier*— Rates— Penal  Statute— Construction. 

The  act  of  March  11, 1880  (G^n.  St.  p.  2701,  g  270),  which  provides  that 
it  shall  aot  be  lawful  for  any  railroad  company  doln^  business  under  a 
special  charter  to  charfj^e  more  than  Zyi  cents  per  mile  for  carryini^  each 
passenger,  construed  as  a  penal  statute,  means  that  a  passenger  may 
not  be  charged  3>^  cents  for  any  mile  that  is  not  in  whole  or  in  part 
within  the  obligation  of  the  carrier  to  transport  him ;  but  that,  if  the 
passenger  may  be  charged  at  all,  he  may  be  charged  3^  cents.  The  act 
does  not  mean  that  for  any  distance  less  than  a  mile  a  passenger  is  to 
be  carried  free,  or  that  the  carrier  must  subdivide  the  charge  of  3>^  cents 
per  mile  in  the  exact  ratio  of  the  fraction  of  a  mile  of  actual  transporta- 
tion. 
Same — Same — Same— Qui  Tarn  Action— Process. 

In  a  qui  tarn  action  to  recover  from  a  railroad  company  a  penalty 
under  section  38  of  **  An  act  respecting  railroads  and  canals"  (Gen.  St. 
p.  2673,  §  149) ,  it  is  necessary  to  indorse  on  the  process  (Prac.  Act,  Gen. 
St.  p.  2575,  §  254)  not  only  the  title  of  the  aforesaid  statute,  but  also  the 
tide  of  Act  March  11, 1880  (Gen.  St.  p.  2701,  §  270),  the  alleged  violation 
of  which  is  the  foundation  of  the  action. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Paterson. 

Action  by  J.  Edward  Hunter  against  the  Erie  Railroad 
Company.  Judgment  for  plaintifi,  and  defendant  appeals. 
Reversed. 

Argued  June  term,  1903,  before  GARRISON,  GARRET- 
SON,  and  SWAYZE,  JJ. 

Corbin  &  Corbin,  for  appellant. 
F.  W.  Van  Blarcom,  for  appellee. 

GARRISON,  J.  This  is  a  qui  tam  action  to  recover  from 
the  defendant  the  penalty  provided  by  the  two  statutes  that 
follow : 

(i)  ^'Any  incorporated  company  in  this  state  which  is 
authorized  by  law  to  take  toll,  or  to  charge  for  the  transport 
tation  of  passengers,  which  shall  take  or  demand  of  any  pas- 
senger under  any  pretense  whatever  more  than  the  charge  or 
fare  allowed  by  law,  shall  forfeit  and  pay  one  hundred  dollars 
or  each  offense,  to  be  recovered  in  debt  by  any  person  who 
may  sue  for  the  same,  the  one-half  to  the  prosecutor  and  the 
other  half  to  the  use  of  the  state,  before  any  court  of  com- 
petent jurisdiction."     Gen.  St.  p.  2673,  §  149. 

(2)  '^That  it  shall  not  be  lawful  for  any  railroad  company 
doing  business  in  this  state  under  a  special  charter  to  charge 
more  than  three  and  a  half  cents  per  mile  for  carrying  each 
passenger,  and  any  ticket,  except  excursion  tickets,  or  tickets 
sold  at  reduced  rates,  shall  be  good  until  used,  but  no  charge 
shall  be  required  in  the  aggregate  to  be  less  than  ten  cents ; 
provided,  that  nothing  in  this  act  shall  be  construed  to  affect 
an  act  entitled  ^An  act  to  authorize  railroad  companies  to 
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charge  and  collect  an  excess  of  ten  cents  where  fare  is  paid 
in  the  cars.*     Gen.  St.  p.  201,  §  2770. 

Process  was  indorsed  as  follows:  ''To  the  Within-Named 
Defendant:  Take  notice,  that  J.  Edward  Hunter  is  the  name 
of  the  person  who  prosecutes  this  action,  and  that  the  title 
of  the  statute  on  which  this  action  is  founded  is  'An  act  re- 
specting railroads  and  canals,'   approved  March  27,  A.   D. 

1874." 
Section  38  of  the  statute    whose  title  is  thus  indorsed  is 

that  cited  above  as  Gen.  St.  p.  2673,  §  149.     The  title  of  the 
act  of  1880  is  not  indorsed  upon  the  process.     Each  of  these 
statutes  being  essential  to  the  plaintiff's  right  of  action,  the 
titles  of  both  should  have  been  indorsed.     Wolcott  v.  Skahill, 
56  N.  J.  Law,  221,  27  Atl.  912.     The  practice  act  applies  by 
reason  of  section  68  of  the  district  court  act  (P.  L.  1898,  p, 
582).     Section  254  of  the  practice  act   (Gen.  St.  p.   2575) 
requires  the  indorsement  of  the  title  of  the  statute  on  which 
the  action  is  founded,  and  section  33  of  "An  act  concerning 
statutes"  (Gen.  St.  p.  3195)  requires  that  the  word  "statute" 
in  the  singular  number  be  taken'to  mean  "statutes."    There 
was  error,  therefore,  in  the  district  court  in  refusing  the  mo- 
tions made  on  behalf  of  the  defendant  based  upon  this  defect. 
Upon  the  merits  of  the  case  we  also  think  that  no  right  of 
action  was  shown  in  the  court  below.     The  stipulated  facts 
are  that  a  conductor  of  the  company  demanded  and  took  from 
the  plaintiff  45  cents,  and  gave  in  return  a. rebate  check  that 
entitled  the  plaintiff  to  receive  back  from  the  company,  on 
demand,  the  10  cents  recess  fare,    and   entitled  him  to  ride 
between  Pompton  Junction  and  Little  Falls,  a  distance  of  10 
miles,    which    token,  by    law,  was  good    until    used.     This 
transaction  is  sstid  to   be  in  violation  of  the  penal  statute 
above  cited,  because  the  point  from  which  the  plaintiff  desired 
to  ride  and  did  in  fact  ride  was  not  Pompton  Junction,   but 
Pompton,  which  was  over  9  miles  but  less  than  10  from  Little 
Falls.     It  is  claimed  that  the  railroad  company  thereby  vio- 
lated the  act  of  1880,  which  prohibited  it  from  charging  more 
than  3i  cents  per  mile,  which   means,  according  to  the  plain- 
tiff's contention,  that  a  passenger  may  lawfully  be  charged 
only  a   proportionate  part  of  3i  cents  for  each  fraction  of  a 
mile  that  he  is  actuallv   transported.     The  act  does  not  say 
so,  and  I  do  not  think  that  a  statute  of  this  nature  should  be 
loosely  construed  in  order  to  reach  such  a  result;  not  only  be- 
cause the  statute  is  a  penal  statute,  but  also  because  its  evi- 
dent purpose  is  regulative  as  to  railroads  and  protective  as  to 
the  public,  rather  than  to  be  oppressive  as  to  one  and  simply 
sumptuary  as  to  the  other.     In  creating  the  situation  which 
it  penalizes,  the  statute  dealt  with  it  as  a  "per  mile"  trans- 
action, so  that  a  passenger   may  not  lawfully  be  charged  3i 
cents  for  any  mile  that  is  not  in  whole  or  in  part   within  the 
obligation  of  the  carrier  to  transport  him.     But,  if  he   may 
be  charged  at  all,  he  may,  under  this  statute,  be  charged  3i 


Vol  11  R  R  R— Vol  34  All  &  Eng  R  Cas,  N  S       207 

Hoffmeier  v.  Kansas  City,  Leavenworth  R.  Co 

cents.  The  act  does  not  mean  that  for  any  distance  less  than 
a  mile  the  passenger  is  to  be  carried  free,  or  that  the  carrier 
must  subdivide  the  charge  of  z\  cents  in  the  exact  ratio  of 
the  fractional  portion  of  each  mile  of  actual  transportation.  * 
Oar  currency  does  not  lend  itself  to  such  a  minute  subdivi- 
sion. 

That  this  precise  adjustment  of  price  to  service  rendered, 
which  is  what  the  plaintifi  contends  for,  was  not  the  legisla- 
tive purpose,  is  shown  conclusively  by  the  provision  that  ''no 
charge  shall  be  required  to  be  less  than  ten  cents" ;  so  that 
for  the  smallest  fraction  of  a  single  mile  of  carriage  that  sum 
may  lawfully  be  charged. 

Upon  the  stipulated  facts  we  think  that  the  defendant  did 
not  render  itself  liable  to  the  penalty  in  question.  The  result 
reached  renders  it  unnecessary  to  inquire  whether  the  act  of 
i88o  is  an  act  conferring  corporate  powers,  and  hence  special — 
a  point  upon  which  no  opinion  is  expressed. 

The  defendant  is  entitled  to  a  judgment  that  the  plaintiff 
be  nonsuited. 


Hoffmeier  v.  Kansas  City,  Leavenworth  R.  Co. 

{Supreme  Court  of  Kansas^  March  /j,  1904.) 

[75  Pac.  Rep.  1117.] 

Injury  to  Employee— Assumption  of  Risk— Contributory  Negligence. 
A  conductor  on  a  street  car,  struck,  while  collecting'  fares  from  the 
runnings  board,  by  a  pole  negligently  erected  by  the  company  near  the 
track,  cannot  be  held  to  have  assumed  the  danger,  or  to  have  been  negli- 
g'ent  in  not  discovering  it,  unless  it  is  shown  that  he  had  actual  knowl- 
edge of  it,  or  that  it  was  so  patent  as  to  exclude  his  ignorance. 

Error  from  District  Court,  Leavenworth  County;  J.  H. 
Gillpatrick,  Judge. 

Action  by  Carl  Hoffmeier  against  the  Kansas  City,  Leaven- 
worth Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

F.  B.  Dawes  and  L.  H.  Wulfekuhler,  for  plaintiff  in  enor. 
A.  L.  Berger  (H.  L.  Alden,  of  counsel),  for  defendant  in 
error. 

PER  CURIAM.  The  record  in  this  case  presents  the  pro- 
ceedings in  an  action  for  damages  for  personal  injuries 
claimed  to  hav^  been  negligently  inflicted.  The  decision 
depended  npon  the  probative  force  of  facts.  The  trial  court 
dispensed  with  the  service  of  the  jury,  and  drew  the  defin- 
itive conclusion  itself. 

The  plaintiff  was  the  conductor  of  an   electric  street  rail- 

*See  monograph  appended  to  Ix>ufsville  A  N.  R.  Co.  v.  Hall  (Ky.)i  8 
R.  R.  R.  541, 31  Am.  &  %n%,  R.  Cas.,  X.  S.,  541;  foot-note  appended  to 
Texas  &  P.  Rj.  Co.  v,  Swearingen  (C.  C.  A.),  8  R.  R.  R.  348,  31  Am.  & 
£n^.  R.  Caa.,  N.  S.,  348. 
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way  car.  The  car  was  without  an  aisle  or  other  passage- 
way lengthwise  through  it,  and  the  conductor  was  obliged  to 
perform  his  duties  from  a  footboard  running  the  length  of 
*the  car  on  its  outside.  The  electric  current  was  conveyed  to 
the  car  by  a  wire  supported  by  poles  placed  at  the  side 
of  the  track,  and  at  haphazard  distances  from  it.  These 
poles,  in  the  long  course  of  a  tortuous  track  zigzagged  from 
one  side  of  it  to  the  other,  and,  through  a  skimped  and  nig- 
gard plan  of  construction,  some  of  them  were  so  near  as  to 
imperil  the  safety  of  a  conductor  in  the  performance  of  his 
duties  in  the  collection  of  fares  from  passengers  aboard 
the  car.  The  plaintiff  was  struck  by  a  pole  on  a  trestle, 
and  when  knocked  from  the  car  fell  some  25  or  30  feet  before 
reaching  the  earth.  This  prodigality  of  the  body  and 
members  of  humam  beings  was  clearly^  occasioned  by  the 
negligence  of  the  company  maintaining  the  plant.  The  plain-> 
tiff,  upon  entering  the  defendant's  service,  accepted  no 
risk  arising  from  its  negligence.  He  had  a  right  to  assume 
that  •  the  company  had  not  set  him  to  toil  in  the  midst  of 
danger.  He  had  a  right  to  assume  the  road  was  built  with 
ordinary  care  and  consideration  for  the  safety  of  ^he  men 
who  were  to  operate  it,  and  he  was  not  obliged  to  make  any 
independent  investigation  for  hazards  resulting  from  the 
disregard  of  such  care.  Without  actual  knowledge  of  his 
peril,  or  a  patency  so  ample  as  to  exclude  ignorance,  the 
plaintiff  assumed  no  risk  in  continuing  to  work  under  the 
conditions  surrounding  him. 

Upon  a  demurrer  to  the  plaintiff's  evidence,  every  propi- 
tious fact  it  fairly  supports  is  accepted  as  proved,  and  every 
favorable  inference  which  may  be  fairly  deduced  must  be 
indulged.  So  considered,  the  evidence  on  behalf  of  the  plain-- 
tiff  is  such  that  a  jury  might  say  he  stood  acquitted  of  any 
knowledge  of  the  jeopardy  caused  by  the  particular  pole 
which  felled  him,  and  of  any  culpable  carelessness  in  fail- 
ing to  observe  it,  and  that  his  conduct  at  the  time  of  his 
injury  was  that  of  a  reasonably  prudent  man.  Other  ele^ 
ments  essential  to  a  recovery  were  admittedly  established. 
Therefore  the  jury  should  have  been  permitted  to  weigh 
the  testimony,  and  to  approve  or  condemn  the  plaintiff's 
conduct  as  they  saw  fit. 

The  cases  of  Rush,  Adm'x,  v.  Mo.  Pac.  Rly.  Co.,  36 
Kan.  129,  12  Pac.  582;  A.,  T.  &  S.  F.  R.  Co.  v.  Schroe-^ 
der,  47  Kan.  315,  27  Pac.  965;  Clarke  v.  Mo.  Pac.  Ry. 
Co.,  48  Kan.  654,  29  Pac.  11 38;  and  Half  v.  Wakefield 
&  Stoneham  Street  Ry.,  78  Mass.  98,  59  N.  E.  668— 
relied  upon  by  the  defendant  in  error,  were  all  decided  upon 
the  theory  of  actual  knowledge  of  his  danger  by  the  employee. 

The  case  of  St.  Louis  Cordage  Co.  v.  Miller  (C.  C.  A.)  126 
Fed.  495,  cited  to  the  court  since  the  oral  argument,  cannot 
be  followed.  It  collates  almost  200  cases,  and  not  one  of 
them  from  this  state.     It  adopts  principles  in  direct  conflict 
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with  St.  L.,  Ft.  S.  &  W.  R,  Co.  v.  Irwin,  37  Kan.  701,  16 
Pac.  146,  I  Am.  St.  Rep.  266;  A.,  T.  &  S.  F.  R.  Co.  v. 
Rowan,  5S  Kan.  270,  39  Pac.  loio;  Railway  Co.  v.  Michaels, 
57  Kan.  474,  46  Pac.  938;  Rouse  v.  Ledbetter,  56  Kan. 
348,  43  Pac.  249;  and  numerons  other  cases  decided  by  this 
court.  Besides,  the  distinguished  judges  of  the  Court  of 
Appeals  were  themselves  divided  in  opinion  as  to  whether 
or  not  the  case  should  have  been  submitted  to  the  jury — a 
plain  indication  that  such  was  the  only  proper  course. 

The  case  of  Glenmont  Lumber  Co.  v.  Roy  (C.  C.  A.)  126 
Fed.  524,  follows  St.  Louis  Cordage  Co.  v.  Miller  as  an  au- 
thority. Judge  Thayer  dissented,  as  he  did  in  the  former 
case,  and,  among  other  things,  said:  ''At  all  events,  juries 
should  be  permitted  to  find,  in  such  cases  as  this,  whether 
the  servant,  with  a  full  knowledge  and  appreciation  of  the 
risk,  agreed  with  his  master  to  assume  it  and  absolve  him 
from  liability.  This  is  an  inference  of  fact,  and  juries  should 
be  left  to  determine  it.  It  is  an  invasion  of  the  province 
of  the  jury  to  do  otherwise." 

The  legal  principles  involved  in  this  case  were  announced 
last  month  (January,  1904)  in  the  case  of  Buoy  v.  Clyde  Milling 
Co.  (Kan.)  75  Pac.  466,  as  they  have  been  time  and  again 
since  the  organization  of  the  court,  and,  as  heretofore  in  such 
cases,  the  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


WURTENBERGER  V.    METROPOLITAN   St.    Ry.    Co. 

{Supreme  Court  of  JCansas,  March  12, 1904,) 

[75  Pac.  Rep.  1049.] 

Injury  to  Employee — Demurrer  to  Evidence. 

A  workman,  while  operating  a  hydraulic  jack,  expressed  fears  to  the 
foreman  in  charge  of  the  work  that  further  pressure  would  cause  an 
iron  bar  standing  between  the  jack  and  a  steel  beam  on  which  one  end 
of  the  jack  rested  to  fly  out,  and  asserted  that  the  arrangement  was  not 
safe.  The  foreman  assured  him  to  the  contrary,  and  directed  him  to 
go  ahead  with  the  work.  The  workman  was  inexperienced  in  the  use 
of  such  appliances,  and  testified  that  he  believed  the  foreman.  On 
resuming-  work  the  renewed  pumping  of  the  jack  caused  the  end  next 
the  beam  to  turn  the  iron  wedge,  which  flew  out  and  injured  the  work- 
man :  held  that,  in  an  action  for  damages  by  the  latter  against  a  cor- 
poration in  whose  service  the  foreman  was  employed,  a  demurrer  to  the 
evidence  interposed  by  the  company  was  improperly  sustained. 

8«m«! — Assumption  of  Risk — Contributory  Negligence — Ordered    into 
Danger.* 
Where  a  master  orders  a  servant  into  a  situation  of  danger,  and,  in 
obejing  the  command,  he  is  injured,  the  law  will   not  charge  him  with 

*Aa  to  assumption  of  risk  of  and  contributory  negligence  in  doing 
dangerous  work  in  obedience  to  orders,  see  foot-note  appended  to  Wrights- 
yrille  &  T.  R.  Co.  v.  Lattimore  (Ga),  9  R.  R.  R.  58,  32  Am.  &  Kng.  R. 
Cas.,  N.  S.,  58,  where  all  the  preceding  authorities  in  this  series  are 
collected. 

11  R  R  K— 14 
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contributory  neglisfence,  or  with  an  assumption  of  the  risk,  unless  the 
dang^er  was  so  glaring  that  no  prudent  man  would  have  encountered  it, 
even  under  orders  from  one  having*  authority  over  him. 

Smith,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyandotte  County; 
Wm.  G.  Holt,  Judge. 

Action  by  William  Wurtenberger  against  the  Metropolitan 
Street  Railway  Company.  Judgment  for  defendant,  and 
plain tifi  brings  error.     Reversed. 

This  was  an  action  for  personal  injuries.     Plaintiff  below 
(plaintiff  in  error  here)  and  three  other  men  were  taking  down 
and  removing  machinery  from  an  unused  power  house  of  the 
street  railway  company.     They  were  common  laborers.     The 
work  was  done  under  the  orders  of  Charles  Vohgt,  a  division 
superintendent,  and  Richard   De  Grofi,  a   foreman.     At   the 
time   Wurtenberger  was  hurt,  he,  with  the  others,  was   at- 
tempting to  remove  a  large  wheel  from  its  shaft  by   forcing 
the  shaft  through  the  wheel  by  the  aid  of  a   hydraulic  jack. 
The  wheel  was  first  securely  fixed  in  place.     One  end  of  the 
jack    was  then  rested  against  the  end  of  the    shaft,   and 
the  other  against  a  steel  beam.     When  pressure  was  applied 
to  the  jack,  the  shaft  did  not  move,  but  the  beam,  or  a  steel 
bar  between  it  and  the  jack,  against  which  the  end  of  the 
jack  next  to  the  beam  was  resting,  deflected  from  its  original 
position.     Plaintiff  below    and  one  of  his  fellow  servants 
were  working  the  lever  on  the  jack.     While  they  were  resting, 
one  of  the  men  said  to  the  foreman:    ''That  business  ain't 
safe."    The  foreman    looked  at    it  and    laughed,   saying: 
''There  is  a  greenhorn,  and  he  be  afraid  the  thing  ain't  safe! 
*    *    *    That  beam  stands  against  anything."     He  further 
said:    "Why,  this  hydraulic  jack  would  raise  a  hundred  tons, 
and  there  isn't  fifty  thousand  pressure."     The  language  of 
the  foreman  was  given  by  the  plaintiff  below,  further  on  in 
bis  examination,  as  follows:    "That  beam  stands  most  any- 
thing, and  it  will  stand  fifty  ton,  and  we  ain't  got  force  for 
fifty  ton.     Go  ahead  and  do  your  work.'*     Plaintiff  testified 
that  he  was  afraid  to  work ;  that  he  had  had  no  experience  with 
a   hydraulic  jack  before;  that  he  believed  what  the  foreman 
told  him.     After  this,  while  pumping  the  jack,  the  renewed 
force  caused  the  end  resting  against  the  beam  to  turn  the 
iron  wedge,  which  fiew  out  and  struck  plaintiff  on   the  head. 
On   cross-examination,  Wurtenberger  testified:    "Q.  Now,  I 
understand  you  to  say  that  when  you  noticed  it,  that  the  jack 
coming  against  it  in  that  way,  and  this  iron  bar  in  there,  the 
top  of  the  iron  bar,  was  loose — that   is,  a   space — now  you 
say  it  come  right  against  it  like  that?     A.  Yes,  sir;  like  that. 
Q.  Now,  you  say  that  this  part  was  away?    A.  Away;  and 
then,  when  De  Groff  said  we  should  take  a  little  time,  it  was 
leaning  like  that.     It  left  room  in  there.     Q.  Was  this  iron 
bar  bent  at  that  time?     A.  No,  sir.     Q.  The  pressure  on  the 
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iron  bar,  then,  was  being  lessened,  and  the  greater  pressure 
was  at  the  bottom.  Is  that  right  ?  Yon  say  it  got  loose  here 
at  the  top?  A.  Yes,  sir.  Q.  And  the  pressure  at  the  bottom 
was  greater  at  that  time?  A.  Yes,  sir;  it  teetered  like  that — 
like  there  was  about  two  inches  of  space — when  I  saw  it.  Q* 
Two  inches  of  space  in  here?  A.  Yes,  sir;  right  on  the  top 
of  it,  where  it  should  be  tight,  it  was  about  like  that — two 
inches  ofi.  Q.  And  the  lower  part  of  the  jack  was  still  press- 
ing the  lower  part?  Was  the  jack  still  pressing  against  the 
lower  part  of  the  iron?  A.  Yes,  sir.  Q.  Was  this  iron  put  in 
the  widest  way  up  and  down?  A.  Yes,  sir.  Q.  The  widest 
way  up  and  down,  and  the  lower  part  was  still  pressing  on 
it,  but  the  upper  part  was  loose;  that  is,  it  was  a  space 
in  there?  A.  Room;  yes,  sir.  Q.  Well,  now,  you  noticed 
that?  A.  Yes,  sir.  Q-  You  noticed  that  it  was  getting 
loose  there  in  that  way?  A.  Yes,  sir.  Q.  And  you  were 
the  first  one  that  did  notice  it,  were  you  not?  A.  Well,  I 
guess  at  the  same  time  the  other  man  noticed  it  at  the  same 
time,  and  then  it  was  the  same  like  one  man— I  said,  and 
what  they  call  'Little  Will'  said,  'That  business  ain't  safe.* 
Q.  You  said  that?  A.  Yes,  sir;  I  said  it,  too,  and  Little 
Will  said  it,  and  Mr.  De  Grofi,  he  looked  at  it  and  laughed 
then.  First  he  said,  'There  is  a  greenhorn,  and  he  be  afraid 
the  thing  ain't  safe.'  He  said,  *That  beam  stands  against 
anything.'  *  *  *  Q.  Well,  you  said  it  was  not  safe, 
but  it  looks  as  though  it  would  fly  off  and  hit  some 
one?  A.  Well,  it  looked  that  way  to  any  man  that  was  there; 
not  only  to  me,  but  to  any  man  that  was  there — that  that 
wedge  could  fly  off.  Q.  That  was  apparent  to  anybody  that 
looked  at  it,  wasn't  it?  A.  Yes,  sir.  *  *  *  Q.  He  said. 
'Go  ahead  and  work,'  and  you  went  right  back  and  went  to 
patting  on  the  lever  on  your  press  again?  A.  I  don't  have 
to  go  back;  I  was  standing  on  the  place  when  I  said  so,  and 
the  other  men  commenced  to  work,  and  I  followed  them  to 
work  then.  Q.  Now,  did  you  go  to  work  with  your  levers 
again,  putting  pressure  on?  A.  Yes,  sir.  Q.  How  long  did 
yoa  work  after  that,  before  this  thing  flew  out  as  you  thought 
it  would?  A.  Just  one  forcing  on  the  lever,  and  that  was  the 
last.  After  we  said,  'it  ain't  safe,'  we  give  one  more  motion. 
Q.  Just  one  more  push  of  the  lever,  and  the  thing  flew  out? 
A.  Yes,  sir.  Q.  Just  as  it  appeared  to  you  it  would  do  if 
you  put  on  any  more  pressure?  A.  Yes,  sir.  Q.  It  did  just 
what  you  thought  it  would  do,  did  it?  A.  Well,  it  flew  out, 
Q.  Well,  it  flew  out  just  as  you  thought  it  would  do?  A.  Yes, 
sir.y  The  court  below  sustained  a  demurrer  to  the  evidence. 
Plaintiff  in  error  complains. 

McGrew,  Watson  &  Watson  and  J.  L.  Smalley,   for  plain- 
tiff in  error. 
Miller,  Buchan  &  Morris,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).     It  will  be  noticed  from 
the  testimony  of  plaintiff  below,  set  out  in  the  statement^ 
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that  he  and  his  fellow  workmen  asserted  that  the  arrange- 
ment of  the  hydraulic  jack  rendered  it  unsafe  when  it  was 
exerting  force  against  the  iron  beam.  They  hesitated  to  go 
on  with  the  work,  but  were  directed  by  the  foreman  to  pro- 
ceed. The  foreman  knew  the  forcing  capacity  of  the  jack» 
and  the  workmen  were  ignorant  of  it.  It  cannot  be  held 
that  knowledge  of  plaintifi  below  of  the  probable  injurious 
result  to  him,  and  the  risk  incurred  from  an  obedience  to  the 
foreman's  command,  was  obvious  and  apparent.  Railway 
Co.  V.  Bancord,  66  Kan.  8i,  71  Psic.  253.  He  was  a  commoD 
workman,  without  experience  in  handling  such  appliances. 
His  expressed  fears  that  more  pressure  would  cause  the  iron 
bar  to  fly  out  were  overcome  by  the  assurance  of  the  foreman 
of  its  safety.  The  two  were  not  on  an  equal  footing.  A 
reliance  on  the  superior  knowledge  of  the  master,  under  the 
circumstances,  was  to  be  expected.  The  direction  by  the  fore- 
man to  the  men  to  go  ahead  and  work  was  the  best  evidence 
to  them  then  obtainable  that  the  jack  was  adjusted  safely.  As 
to  the  apprehended  danger,  the  master  and  servant  did  not 
agree.  In  Harder  &  Hafer  Coal  Min.  Co.  v.  Schmidt,  104 
Fed.  282,  285,  43  C.  C.  A.  532,  535,  it  is  said:  "Whatever 
may  be  the  exemption  of  the  employer  from  liability  for  inju- 
ries caused  by  a  danger  that  is  obvious  to  the  injured,  such 
exemption  will  not  be  accorded  where  the  nature  of  the  men- 
ace is  so  uncertain  as  to  cause  discussion  between  the  em^ 
ployees,  and  the  employer,  with  the  result  that  the  employer 
dissuades  the  employee  of  his  apprehension;  and  especially  so 
where  the  particular  employee  injured  is  without  any  knowl-- 
edge  of  its  existence.''  In  the  circumstances  of  the  present 
case  there  was  a  difference  of  opinion  between  Wurtenberger 
and  the  foreman  with  respect  to  the  danger  attendant  on  a 
further  use  of  the  jack,  after  the  employee  had  doubted  its 
safety.  In  view  of  this  disputed  question  of  safety,  it  was 
proper  that  the  jury  should  determine  whether  the  workman 
was  negligent  Miller  v.  Union  Pacific  Ry.  (C.  C.)  12  Fed. 
600.  It  mast  be  remembered  that  the  hydraulic  jack  was  a 
mechanical  device  of  great  dynamic  energy,  which  could  not 
be  readily  known  to  a  common  laborer  working  with  it  for 
the  first  time.  Its  capacity  and  power  were  known  to  the 
foreman  of  defendant  below.  In  Seeds  v.  Bridge  Company^ 
67  Kan.  — ,  75  Pac.  482,  a  workman  was  told  by  a  foreman  to 
remain  in  a  dangerous  place  and  adjust  a  rope  used  for  hoist- 
ing. He  was  injured.  The  court  said :  "We  must  further 
remember  that  he  had  just  been  hurried  to  the  work,  and  had 
been  violently  chidedfcr  too  great  haste  in  getting  away  from 
this  place  of  danger,  had  been  told  to  remain  there  until  sure 
that  the  fastening  was  secure,  and  had  been  informed  by  the 
foreman  that  he  would  tell  the  plaintiff  when  to  get  away. 
All  this  would  have  a  strong  tendency  to  make  the  plaintiff 
less  observant  of  the  dangerous  surroundings,  less  critical  as 
to  unsafe  conditions,  and  less  competent  to  judge  of  danger 
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to  which  he  was  exposing  himself,  growing  out  of  these  sur- 
roundings and  conditions."  See,  also,  Stephens  v.  Hannibal 
&  St.  J.  Ry.  Co.,  96  Mo.  207,  9  S.  W.  589,  9  Am.  St. 
Rep.  336.  Plaintifi  below  testified  that  he  believed  what  the 
foreman  told  him  respecting  the  safety  of  the  jack.  The  rule 
is  that  if  the  master  orders  the  servant  into  a  situation  of 
danger,  and  in  obeying  the  command  he  is  injured,  the  law 
will  not  charge  him  with  contributory  negligence,  unless  the 
danger  was  so  glaring  that  no  prudent  man  would  have 
entered  into  it,  even  under  orders  from  one  having  authority 
over  him.  The  degree  of  prudence  exercised  by  the  plaintiff 
below  was  a  matter  for  the  consideration  of  the  jury.  The 
demurrer  to  the  evidence  ought  to  have  been  overruled. 

The  judgment  of  the  court  below  will  be  reversed,  and  a 
new  trial  granted. 

JOHNSTON,   C.    J.,  and    CUNNINGHAM,    GREENE. 
BURCH,  MASON,  and  ATKINSO,  JJ.,  concurring. 

SMITH,  J.  (dissenting).    The  testimony  of  the  injured 

person,  io  my  judgment,  shows  that  he  had  knowledge  of  the 

danger  which  menaced  him,  and  that  he  assumed  the  risk. 

It  is  only  by  holding  that  plaintifi  below  did  not  mean  what 

he  said  on  cross-examination  that  he  can  be  excused  from 

remaining  in  a  place  of  imminent  peril  until   he  was  hurt. 

What  he   expected  happened.     He  knew  from  the  working 

oi  the  jack  that  it  was  exerting  great  force.    This  was  apparent 

to  any  one,  though  not  an  expert.     He  testified:    ''A.  Well, 

I  didn't  have  to  examine  the  beam.     I  just  see  that  beam,  and 

then  I  say,  like  the  other  man,  'That  ain't  safe.'    Q.    Yes» 

you  knew  it  was  not  safe?    That  is  the  principal  thing  that 

you  knew  about  it?    A.  That  is  the  first  thing  I  know;  yes, 

sir.    Q.  That  was  all  that  was  said  by   Mr.  De  Grofi,  was  it? 

A.  Well,  he  said:    'That  beam  stands  most  anything,  and 

the  hydraulic  jack  got  a  forcing  ton,  and  we  ain't  got  forcing 

for  fifty  ton.     Go  ahead  and  work.'    Q.  He  said,  'Go  ahead 

and  work,'  and  you  went  right  back  and  went  to  putting  on 

the  lever  on  your  press  again?    A.  I  don't  have  to  go  back. 

I  was  standing  on  the  place  when  I  said  so,  and  the  other 

men  commenced  to  work,  and  I  followed  them  to  work  then. 

Q.  Now,  you  did  go  to  work  with  your  levers  again,  putting 

pressure  on?    A.  Yes,  sir.     Q.  How  long  did  you  work  after 

that,  before  this  thing  flew  out  as  you  thought  it  would?    A. 

Just  one  forcing  on  the  lever,  and  that  was  the  last     After 

we  said,  'It  ain't  safe,'  we  give  one  more  motion.     Q.  Just 

one  more  push  of  the  lever,  and  the  thing  flew  out?    A.  Yes, 

s>f-    0.  Just  as  it  appeared  to  you  it  would  do  if  you  put 

on  any  more  pressure?    A.  Yes,  sir.    Q.  It  did  just  what  you 

thought  it  would  do,  did  it?    A.  Well,  it  flew  out.     Q.  Well, 

it  flevf  out  just  as  you  thought  it  would  do?    A.  Yes.  sir." 

Plaintifi  below  cannot  be  excused  for  his  exposure  to  danger 

by  saying  that  he  relied  on  the  statement  of  the  foreman  that 
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the  appliance  was  safe,  when  his  testimony  shows  that  he 
was  convinced  to  the  contrary,  and  that  he  knew  that  another 
tarn  oi  the  lever  would  cause  the  iron  wedge  to  fly  out.  It 
is  said  that  the  knowledge  of  the  foreman  was  superior  to 
that  of  Wurtenberger.  The  latter,  however,  did  not  so  testify. 
His  knowledge  of  the  dangers  of  the  situation,  if  we  believe 
his  statements,  was  as  ample  as  that  of  the  foreman.  I  think 
the  demurrer  to  the  evidence  was  properly  sustained.  Clark 
V.  Mo.  Pac.  Ry.  Co.,  48  Kan.  654,  29  Pac.  1138;  Walker  v. 
Scott,  67  Kan.  — ,  64  Pac.  615,  and  cases  cited;  Rush,  Adm'r, 
v.  Mo.  Pac.  Ry.  Co.,  36  Kan.  129,  12  Pac.  582;  A.,  T.  &  S.  F. 
R.  Co.  V.  Schroeder,  47  Kan.  315,  27  Pac.  965;  S.  K.  Ry.  Co.. 
v.  Moore,  49  Kan.  616,  31  Pac.  138. 
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[69  N.  E.  Rep.  669.  J 

Pleading — Assignments  of  Error. 

Where  several  defeodants  file  joint  and  separate  demurrers  to  a  com* 
plaint,  which'are  overruled,  and  they  then  jointly  and  separately  except 
to  the  ruling*  of  the  court,  an  assignment  of  error  by  one  of  the  defend- 
ants, predicated  on  the  exception,  raises  the  question  of  the  sufficiency 
of  the  complaint. 

Fellow  Servants— Ennployee  Riding  from  Work.* 

An  employee  of  an  interurban  railroad  engaged  in  the  construction  of 
track,  who  is  injured  while  in  a  work  car  of  the  company  for  the  pur« 
pose  of  being  carried  to  his  home  from  his  work,  is  a  fellow  servant  of 
employees  of  the  company  operating  a  passenger  car  which  caused  the 
injuries. 

Pleading— Legal  Conclusions— Admissions  by  Demurrer. 

Allegations  in  a  complaint  by  a  servant  against  his  master  for  dam- 
ages for  personal  injuries  that  the  work  plaintiff  was  engaged  in  doing* 
had  no  connection  with,  and  was  not  in  any  way  incident  to  or  a  part 
of  the  work  or  employment  of  the  motorman  or  servants  in  charge  of  a 
passenger  car  of  defendant  which  ran  into  the  work  car  in  which 
plain  ti£P  was  seated  ;  that  he  was  simply  a  passenger  on  the  work  car  ; 
that  defendant  owed  him  a  duty,  and  was  bound  to  carry  him  safely, 
are  mere  conclusions  of  the  pleader,  not  admitted  by  demurrer. 

Same— Assumption  of  Risk. 

An  allegation  in  a  complaint  for  damages  for  personal  injuries 
received  by  an  employee  that  he  was  injured  without  any  fault  or  neg- 
ligence on  his  part  does  not  take  the  place  of  averments  showing  that 

*As  to  the  different  department  limitation  of  the  fellow  servant  rule, 
see  foot-note  appended  to  Pennsylvania  Co.  v,  Fishack  (C.  C.  A.),  9 
R.  R.  R.  85,  32  Am.  &  Eng.  R.  Cas.,N.  S.,  85 ;  Erie  R.  Co.  v,  Kane 
(C.  C.  A.),  8  R.  R.  R.  423,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  423  (switch 
crews  handling  different  trains  in  same  yard  are  engaged  in  different 
deparlments  of  service,  under  Ohio  statute) ;  Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Gipe  (Ind.),  6  R.  R.  R.  383,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  383 
(engineers  of  different  trains  are  in  same  department,  under  employers' 
liability  act  of  Indiana) . 

As  to  whether  employees  while  being  transported  to  and  from  work 
are  fellow  servants  of  trainmen,  see  foot-note  appended  to  Chicago  & 
A.  R.  Co.  V,  Wise  (111.),  10  R.   R.  R.  8,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  8. 
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the  risk  of  incompetencj  of  the  person  in  charge  of  a  switch,  whose 
negligence  is  alleged  to  have  caused  the  injuries,  was  not  knowingly 
assumed  by  plainti£f  as  an  incident  of  his  service. 

Employers'  Liability  Act— Application. 

Under  Burns'  Rev.  St.  1901,  §  7063,  sut>d.  2  (Homer*s  Rev.  St.  1901,  § 
5206s),  providing  that  every  railroad  corporation  shall  be  liable  for  dam- 
ages for  personal  injuries  suffered  by  any  employee  while  in  its  service, 
the  employee  so  injured  being  in  the  exercise  of  due  care  and  diligence» 
where  such  injury  resulted  from  the  negligence  of  any  person  in  the 
service  of  such  corporation  to  whose  order  or  direction  the  injured 
employee  at  the  time  of  the  injury  was  bound  to  conform,  no  recovery 
can  be  had  where  the  employee  is  injured  while  conforming  to  the  order 
or  direction  of  one  employee  and  his  injury  is  caused  by  the  negligence 
of  another  employee,  who  had  no  such  authority. 

Same— Same. 

Under  Burns'  Rev.  St.  1901,  §7083,  subd.  4,  providing  that  every  rail- 
road corporation  shall  t>e  liable  for  damages  for  personal  injuries  suffered 
by  any  employee  while  in  its  service,  the  employee  so  injured  being  in 
the  exercise  of  due  care  and  diligence,  where  such  injury  was  caused 
by  the  negligence  of  any  person  in  the  service  of  such  corporation  who 
has  charge  of  any  signal,  telegraph  office,  switch  yard,  shop,  round- 
house, locomotive  engine  or  train  upon  a  railway,  an  injury  due  to  the 
negligence  of  a  person  in  charge  of  a  switch  does  not  render  the  cor- 
poration liable. 

Injury  to  Employee— Assumption  of  Risk— Knowledge  of  Recklessness 
and  Incompetency  of  Fellow  Servant— Complaint. 
In  an  action  by  a  servant  against  his  master  for  personal  injuries, 
predicated  upon  the  common-law  liability  of  the  master,  where  the 
injury  was  caused  by  the  negligence  of  a  fellow  servant,  known  by  the 
master  to  be  reckless  and  incompetent,  the  complaint  must  allege  that 
plaintiff  had  no  knowledge  of  the  recklessness  and  incompetency  of  the 
negliK^nt  fellow  servant. 

Same — Same — Same — Same. 

In  a  complaint  by  a  servant  against  his  master  for  personal  injuries, 
predicated  upon  the  common -law  liability  of  the  master  for  injury 
caused  by  the  negligence  of  a  fellow  servant,  known  by  the  master  to 
be  reckless  and  incompetent,  an  allegation  that  plaintiff  was  without 
any  knowledge  of  the  careless  and  reckless  conduct  of  ''said  motorman 
in  operating  said  car"  which  caused  plaintiff's  injuries  is  not  equiva- 
lent to  an  allegation  that  plaintiff  at  and  before  the  time  of  his  injury 
had  no  knowledge  of  the  recklessness  and  incompetency  of  the  motor- 
man. 

Same— Negligence — Legal  Conclusions. 

In  a  complaint  by  a  servant  against  his  master  for  personal  injuries, 
allegations  that  the  injuries  were  received  by  reason  of  the  master's 
negligent  and  defective  rules  and  mode  of  keeping  knowledge  of  and 
directing  its  cars  are  mere  conclusions  of  the  pleader,  stated  by  way  of 
recital,  and  will  be  disregarded  in  determining  the  sufficiency  of  the 
pleading. 

Same — Knowledge  of  Recklessness  and  Incompetency  of  Fellow  Serv- 
ant. 
In  an  action  by  a  servant  against  his  master  for  personal  injuries 
alleged  to  have  been  received  as  the  result  of  negligence  of  fellow  serv- 
ants, proof  of  plaintiff's  knowledge  of  the  recklessness  and  incompe- 
tency of  his  fellow  servant  who  caused  the  injury  is  not  limited  to  actual 
knowledge,  but  he  is  bound  by  implied  knowledge  such  as  he  could  have 
acquired  by  the  exercise  of  ordinary  care. 

Appeal  from  Circuit  Court,  Henry  County;  W.  A.  Bar- 
nard, Judge. 

Action  by  Marion  S.  Foreman  against  the  Indianapolis  & 
Greenfield  Rapid  Transit  Company.     From  a  judgment  ior 
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plaintiff,  defendant  appeals.  Transferred  from  the  Appellate 
Court  under  section  I337u,  Burns'  Rev.  St.  igoi  (Acts  1901, 
p.  590»  c.  2^9).     Reversed. 

W.  A.  Brown  and  Binford  &  Walker,  for  appellant 
Marsh  &  Cook,  Forkner  &  Forkner,  and  E.  T.  Glasscockt 
for  appellee. 

MONKS,  J.  Appellee  brought  this  action  against  appellant 
and  the  Kirkpatrick  Construction  Company,  a  corporation, 
to  recover  for  a  personal  injury  alleged  to  have  been  caused 
by  the  negligence  of  said  corporations.  The  defendants 
jointly  filed  a  demurrer  to  each  paragraph  of  the  amended 
complaint,  and  each  defendant  filed  a  separate  demurrer  to 
each  paragraph  of  the  complaint.  These  demurrers,  which 
challenged  each  paragraph  of  the  complaint  for  want  of  facts, 
were  overruled  by  the  court,  to  which  ruling  the  defendants 
^'jointly  and  separately  excepted."  A  trial  of  said  cause 
resulted  in  a  general  verdict  against  appellee  as  to  the  Kirk- 
patrick Company  and  in  favor  of  appellee  against  appellant. 
Appellant  filed  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  on  the  verdict  in  favor  of  ap- 
pellee. The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  (i)  the  joint  demurrer  of  appellant  and 
said  construction  company  to  the  amended  complaint,  (2) 
the  separate  demurrer  of  appellant  to  each  paragraph  of  the 
amended  complaint,  and  (3)  appellant's  motion  for  a  new 
trial.  The  amended  complaint  is  also  challenged  by  an  as- 
signment that  the  same  ''does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

Appellee  insists  that  appellant's  assignment  of  error  predi- 
cated upon  the  exception  taken  by  appellant  to  the  rulings 
on  the  demurrers  to  each  paragraph  of  the  complaint  presents 
no  question  as  to  the  sufficiency  of  the  paragraphs  thereof ;  cit- 
ing City  of  South  Bend  v.  Turner,  156  Ind.  418,  421,  60  N.  E. 
271,  54  L.  R.  A.  396,  83  Am.  St.  Rep.  200.  It  will  be  observed 
that  in  the  case  cited  the  exception  was  joint,  while  in  this 
case  the  defendants  ''jointly  and  separately  excepted."  It 
is  clear,  therefore,  that  the  case  cited  is  not  in  point  here. 
The  first  paragraph  of  the  amended  complaint  proceeds  upon 
a  common-law  liability.  Appellant  was,  on  May  27,  1901,  "a 
corporation  owning  and  operating  an  interurban  street  rail- 
way extending  from  Irvington  to  Greenfield,  in  this  state,  and 
was  a  common  carrier  of  passengers  for  hire.  On  said  day 
appellee  was  an  employee  of  appellant  as  a  common  laborer, 
and  was  engaged  with  divers  others  in  constructing  a  spur 
from  appellant's  track  to  Spring  Lake,  a  distance  of  three- 
fourths  of  a  mile.  Appellant  had  in  use  on  said  day  a  car 
known  as  a  'work  car,'  which  had  been  and  was  used  in 
carrying  its  employees  to  divers  points  along  said  road  where 
they  were  engaged  and  employed  by  appellant  in  building, 
maintaining,  and  repairing  its  said  line  of  road.     After  said 
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day's  work  bad  been  finisbed,  at  about  6:30  p.  m.,  appellee, 
with  divers  other  employees  of  appellant,  entered  said  work 
car  on  said  spur  for  the  purpose  of  being  carried  to  Green- 
field, where  he  resided.  While  he  was  in  said  car,  and  the 
same  was  standing  on  a  switch  of  appellant's  road,  one  of 
appellant's  passenger  cars  in  charge  of  its  employees  ap- 
proached said  switch  from  the  west  at  a  high  and  dangerous 
rate  of  speed,  to  wit,  30  miles  per  hour,  and  ran  into  and  upon 
said  switch  and  collided  with  said  work  car  and  injured 
appellee."  In  addition  to  the  averments  in  the  first  para- 
graph of  the  amended  complaint  showing  the  above  facts, 
there  are  other  allegations  showing  that  the  collision  and 
consequent  injury  of  appellee  were  caused  by  the  negligence 
and  carelessness  of  appellant's  employees  in  charge  of  said 
passenger  car  in  not  obeying  the  rules  of  the  appellant. 

It  is  also  alleged  in  said  first  paragraph  that  ''the  work  in 
which  appellee  was  engaged  was  common  labor  upon  the 
tracks  of  appellant,  and  had  no  connection  with,  nor  was 
the  same  in  any  manner  incident  to  or  a  part  of  the  work  or 
employment  of,  said  motorman  or  servants  in  charge  of  the 
passenger  car;  nor  were  the  squad  of  laborers  with  whom 
said  appellee  was  working  as  aforesaid,  and  who  were  with 
him  in  said  work  car,  in  any  manner  connected  or  associated 
with  the  said  servants  of  appellant  in  charge  of  said  work 
car  or  said  passenger  car  which  collided  with  it ;  that  ap- 
pellee had  no  charge  of  said  work  car  or  the  operation 
thereof,  but  was  simply  a  passenger  thereon  at  the  time  of 
the  accident."  Appellee  says  that  this  ''paragraph  of  the 
complaint  proceeds  upon  a  common-law  liability,'^  and  that 
the  same  is  sufficient,  because  it  is  alleged  that  his  injury  was 
occasioned  by  the  negligence  of  other  servants  of  the  company, 
whose  duties  were  not  common  nor  in  the  same  department 
with  those  of  the  appellee;  citing  Fitzpatrick  v.  New  Albany, 
etc.,  R.  Co.,  7  Ind.  436.  It  was  held  in  the  case  cited  and  in 
Gillenwater  v.  Madison,  etc..  R.  Co.,  5  Ind.  339,  61  Am. 
Dec.  loi,  that  a  railroad  company  is  liable  to  an  employee  for 
an  injury  occasioned  by  the  negligence  of  other  employees  of 
the  company  where  the  duties  of  the  latter,  in  connection 
with  which  the  injury  happens,  are  not  common  or  in  the 
same  department  with  those  of  the  injured  servant.  Those 
cases,  however,  were  overruled  on  this  point  in  Columbus, 
etc.,  R.  Co.  v.  Arnold,  31  Ind.  174,  183,  99  Am.  Dec.  615, 
where  it  was  said  concerning  said  rule:  "But  this  limita- 
tion of  the  exemption  of  the  company  from  liability  in  such 
cases  is  not  recognized  in  any  of  the  subsequent  cases,  and 
it  is  now  settled  in  this  state  that  the  employer  is  not  liable 
for  an  injury  to  one  employee  occasioned  by  the  negligence  of 
another  engaged  in  the  same  general  undertaking.  The  O.  & 
M.  R.  Co.  V.  Tindall,  13  Ind.  366,  74  Am.  Dec.  259;  Wilson 
V.  The  Madison,  etc.,  R.  Co.,  18  Ind.  226;  Slattery's  Adm'r  v. 
The  Toledo  &  W.  R.  Co.,  23  Ind.  81 ;  The  O.  &  M.  R.  Co.  v. 
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Hammersley»  28  Ind.  371.  InSlattery'sAdm'r  v.  The  Toledo 
&  W.  R.  Co.,  supra.  Wordeo,  J.,  quotes  with  approbation  from 
the  decision  in  Wright  v.  The  N.  Y.  Central  R.  Co.,  25  N.  Y. 
562,  as  follows:  'Neither  is  it  necessary,  in  order  to  bring: 
a  case  within  the  general  rule  of  exemption,  that  the  servants^ 
the  one  that  suffers  and  the  one  that  caused  the  injury,  should 
be  at  the  time  engaged  in  the  same  operation  or  particular 
work.  It  is  enough  that  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  enterprise,  both 
employed  to  perform  duties  and  services  tending  to  accom^ 
plish  the -same  general  purposes,  as  in  maintaiuiug  and 
operating  a  railroad,  operating  a  factory,  working  a  mine, 
or  erecting  a  building.  The  question  is  whether  they  are 
under  the  same  general  control.'  To  the  same  effect  is  the 
case  of  Manville  v.  The  Cleveland,  etc.,  R.  Co.,  11  Ohio  St. 
417,  where  it  is  said  that  'those  employed  in  facilitating  the 
running  of  the  trains  by  ballasting  the  track,  removing  ob* 
structions,  and  those  employed  at  stations  attending  to 
switches  and  other  duties  of  a  like  nature  upon  the  road,  as  well 
as  those  upon  the  trains  operating,  may  all  be  well  regarded 
as  fellow  servants  in  the  common  service.'  "  In  Gormley  v. 
Ohio,  etc.,  R.  Co.,  72  Ind.  31,  a  laborer,  whose  duty  was  to 
assist  in  repairing  the  track,  etc.,  while  being  carried  to  his 
work  on  a  hand  car,  was  killed  by  a  collision  with  a  freight 
train.  His  death  was  occasioned  by  the  negligence  of  the 
engineer  in  charge  of  the  engine  and  said  train.  The  court's 
attention  was  called  to  the  cases  of  Gillenwater  v.  Madison, 
etc.,  R.  Co.,  supra,  and  Fitzpatrick  v.  New  Albany,  etc.,  R. 
Co.,  supra,  and  on  page  33  it  was  said:  ''The  cases  cited  by 
counsel  were  not  overlooked,  but  were  referred  to  and  ex- 
plained or  disapproved  in  the  latter  cases.  Slattery's  Adm'r 
V.  The  T.  &  W.  R.  Co.,  23  Ind.  81;  The  Columbus,  etc.,  R. 
Co.  V.  Arnold,  31  Ind.  174;  Wilson  v.  The  Madison,  etc.,  R. 
Co.,  18  Ind.  226;  The  Pittsburgh,  etc.,  R.  Co.  v.  Ruby,  38 
Ind.  294  [10  Am,  Rep.  11 1;]  Sullivan  v.  The  T.  W.  &  W.  R. 
Co.,  58  Ind.  26.  These  latter  cases  are  certainly  not  consist* 
ent  with  the  ground  on  which  it  is  sought  to  have  a  right  of 
recovery  in  the  appellant.  If  a  hardship  results  from  the 
application  of  the  rule  that  an  employer  is  not  liable  to  one 
employee  for  an  injury  caused  by  another  employee  engaged 
in  the  same  general  undertaking,  it  is  more  fitting  that  the 
Legislature  be  invoked  to  give  a  remedy  than  that  this  court 
should  undertake  to  introduce  doubtful  exceptions  to  a  rule  so 
clearly  established."  In  Evansville,  etc.,  R.  Co.  v.  Barnes^ 
137  Ind.  306,  310,  36  N.  E.  1092,  the  rule  as  stated  in  Cleve- 
land, etc.,  R.  Co.  V.  Arnold,  supra,  is  quoted  with  approval. 
The  following  cases  are  to  the  same  effect:  Thacker  v, 
Chicago,  etc.,  R.  Co.,  159 Ind.  82,  85,  64  N.  E.  605,  59  L.  R. 
A.  792,  and  cases  cited;  Thompson  v.  Citizens*  Street  R. 
Co.,  152  Ind.  46T,  469,  S3  N.  E.  462,  and  cases  cited;  Justice 
V.   Pennsylvania  Co.,  130  Ind.  321,  30  N.  E.   303;   Spencer 
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V.  Ohio,  etc.,  R.  Co.,  130  Ind.  181,  184,  29  N.  E.  915,  and 
cases  cited;  Clark  v.  Pennsylvania  Co.,  132  Ind.  199,  31  N.  E. 
808,  17  L.  R.  a.  811,  and  cases  cited;  Capper  v.  Louisville, 
etc.,  R.  Co.,  103  Ind.  305,  2  N.  E.  749;  Indiana  Ry.  Co.  v. 
Dailey,  no  Ind.  75,  79,  80,  10  N.  E.  631,  and  cases  cited; 
Sullivan  v.  Toledo,  etc.,  R.  Co.,  58  Ind.  26,  27,  28;  i  Wool- 
en's Trial  Proc.  §§  350,  351;  Beach  on  Contributory  Neg.  § 
331.  It  is  clear  under  the  cases  cited  that  appellee,  an  em- 
ployee of  appellant,  engaged  in  common  labor  upon  its  track, 
"was  a  fellow  servant  with  those  in  charge  of  the  passenger 
car. 

It  is  a  general  rule  in  this  state  that  employees,  while  being 
transported  to  and  from  their  work  on  the  cars  of  trains  of 
their  employers,  are  fellow  servants  of  those  engaged  in  the 
same  general  dndertaking*  and,  if  injured  while  beirg  so 
carried  by  the  negligence  of  a  fellow  servant,  the  employer  is 
not  liable  therefor.  Bailey  on  M.  &  S.  pp.  283,  360,  361, 
and  cases  cited ;  Ohio,  etc.,  R.  Co.  v.  Hammersley,  28  Ind. 
371;  Wilson  V.  Madison,  etc.,  R.  Co.,  18  Ind.  226,  230,  and 
cases  cited;  Capper  v.  Louisville,  etc.,  R.  Co.,  103  Ind.  305, 
308,  309,  2  N.  E.  749>  and  cases  cited;  Ohio,  etc.,  R.  Co.  v. 
Tindall,  13  Ind.  366,  369,  74  Am.  Dec.  259,  and  cases  cited; 
Gormley  v.  Ohio,  etc.,  R.  Co.,  72  Ind.  31;  Bowles  v.  Indiana 
Railway  Co.,  27  Ind.  App.  672,  675,  62  N.  E.  94,  87  Am.  Riep. 
279,  and  cases  cited;  Ewald  v.  Railway  Co.,  70  Wis.  420,  36 
N.  W.  12,  591,  5  Am.  St.  Rep.  178;  Oilman  v.  Eastern  R. 
Co.,  10  Allen,  2^3,  87  Am.  Dec.  635;  Gillshannon  v.  Stony, 
etc.,  R.  Co.,  10  Cush.  228;  Ryan  v.  Cumberland,  etc.,  R.  Co., 
23  Pa.  384;  Vick  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  267, 
47  Am.  Rep.  36.  The  allegation  that  the  work  appellee  was 
engaged  in  doing  had.  no  connection  with,  nor  was  in  any 
way  connected  with  or  incident  to,  or  a  part  of,  the  work 
or  employment  of  the  motorman  or  servants  in  charge  of  the 
passenger  car,  and  the  allegation  that  he  was  simply  a  pas- 
senger on  the  work  car,  and  the  allegation  that  appellant 
owed  him  a  duty,  and  was  bound  to  carry  him  safely,  are 
mere  conclusions  of  the  pleader,  and  are  not  admitted  by  the 
demurrer,  and  cannot  control  the  special  facts  alleged, 
which  show  that  he  was  a  fellow  servant  of  those  in  charge 
of  the  passenger  car.  Woollen's  Trial  Proc.  §  1037.  It  is  true 
that  if  an  employee  is  injured  by  the  negligence  of  a  fellow 
servant  who  is  incompetent,  and  this  incompetency  is  the 
proximate  cause  of  the  injury,  the  employer  is  liable  there- 
for if  he  knew,  or  could  by  the  exercise  of  ordinary  care  have 
known,  of  such  incompetency,  and  the  injured  employee  was 
not  guilty  of  any  negligence  contributing  to  his  injury,  and 
did  not  know  and  could  not  have  known  of  such  incompe- 
tency by  the  exercise  of  ordinary  care.  For  if  an  injured 
employee  has  knowledge  of  the  incompetency  of  his  fellow 
servant  by  whose  negligence  he  is  injured,  and  enters  the 
service  with  such  knowledge,  or  continues  therein  after  he 
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obtains  or  could  by  the  exercise  of  ordinary  care  have  obtained 
such  knoiwledge,  he  assumes  the  risks  incident  *to  such  in- 
competency. Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  io8  Ind. 
I,  5,  6,  8  N.  E.  630,  and  cases  cited;  Louisville,  etc.,  R.  Co. 
V.  Sandford,  117  Ind.  265,  266-269,  19  N.  E.  770,  and  cases 
cited;  Indianapolis,  etc.,  R.  Co.  v.  Watson,  114  Ind.  20,  2;, 
27,  14  N.  E.  721,  15  N.  E.  824,  5  Am.  St.  Rep.  578,  and  cases 
cited;  Indiana,  etc.,  R.  Co.  v.  Dailey,  no  Ind.  75,  81,  82,  10 
N.  E.  631;  Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind.  561, 
565-5671  47  N.  E.  214,  and  cases  cited;  Kioy  v.  Chicago,  etc., 
R.  Co.,  32  Iowa,  357;  I  Woollen's  Trial  Proc.  §§  1347,  1348, 
1352.  No  such  facts  were  alleged  in  said  paragraph.  It 
follows  that  the  court  erred  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  amended  complaint. 

The  second  paragraph  of  the  amended  complaint  alleges 
that  appellee's  injury  was  caused  by  the  negligence  of  the 
employee  in  charge  of  the  switch  in  opening  the  same  so  as 
to  allow  the  passenger  car  to  enter  thereon  and  collide  with 
the  work  car.  Conceding,  without  deciding,  that  this  para- 
graph sufficiently  charges  the  incompetency  of  the  person  in 
charge  of  said  switch  and  appellant's  knowledge  thereof,  it 
is  not  alleged  that  appellee  did  not  know  of  such  incompetency 
before  the  injury.  For  want  of  allegations  negativing  such 
knowledge  on  the  part  of  appellee  the  paragraph  was  clearly 
insufficient.  It  is  alleged  in  said  paragraph  that  appellee  was 
injured  ^'without  any  fault  or  negligence  on  his  part,"  but 
this  does  not  take  the  place  of  averments  showing  that  the 
risk  of  the  incompetency  of  the  person  in  charge  of  the 
switch  was  not  knowingly  assumed  as  an  incident  of  his  serv- 
ice. Louisville,  etc.,  R.  Co.  v.  Corps,  124  Ind.  427,  428, 
24  N.  E.  1046,  8  L.  R.  A.  636;  Peerless  Stone  Co.  v.  Wray, 
143  Ind.  574-576,  42  N.  E.  927;  Cleveland,  etc.,  R.  Co.  v. 
Parker,  154  Ind.  153,  56  N.  E.  ^6,  and  cases  cited;  Bowles  v. 
Indiana  R.  Co.,  27  Ind.  App.  672,  676,  62  N.  E.  94,  87  Am.  St. 
Rep.  279,  and  cases  cited;  Woollen's  Trial  Proc.  §  1347. 

The  third  paragraph  of  the  amended  complaint  is  founded 
upon  the  second  subdivision  of  section  7083,  Burns'  Rev. 
St.  1901  (section  5206s,  Horner's  Rev.  St.  1901),  which  pro- 
vides: "That  every  railroad  *  •  *  shall  be  liable  for 
damages  for  personal  injuries  suffered  by  any  employee  while 
in  its  service,  the  employee  so  injured  being  in  the  exercise 
of  due  care  and  diligence.  *  *  •  Second.  Where  such 
injury  resulted  from  the  negligence  of  any  person  in  the  serv- 
ice of  such  corporation,  to  whose  order  or  direction  the 
injured  employee  at  the  time  of  the  injury  was  bound  to  con- 
form and  did  conform."  In  order  to  make  a  good  com- 
plaint under  this  subdivision,  it  is  necessary  to  allege, 
among  other  things,  that  the  injured  employee  was  conform- 
ing to  the  order  or  direction  of  some  person  in  the  setvice 
of  the  corporation  to  whose  order  or  directit)n  he  was  bound 
to  conform  and   did  conform,  and  that  while  conforming  to 
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such  order  or  direction  he  was  injured  by  the  negligence  of 
the  employee  to  whose  order  he  was  conforming.  Thacker 
V.  Chicago,  etc.,  R.  Co.,  159  Ind.  82,  90-93,  64  N.  E.  60s,  59 
L.  R.  A.  792;  Louisville,  etc.,  R.  Co.  v.  Wagner,  153  Ind. 
^20,  53  N.  E.  927;  American  Rolling  Mill  Co.  v.  Hullinger 
(No.  20,100)  69  N.  E.  46Q.  It  is  alleged  in  said  paragraph 
that  on.  the  27th  of  May,  1901,  appellee  was  in  the  service  of 
appellant  as  a  common  laborer,  and  was  directed  by  appel- 
lant to  enter  one  of  its  cars  about  one  mile  west  of  Philadel* 
phia  for  the  purpose  of  being  carried  by  appellant  to  the  city 
of  Greenfield ;  that  appellee  was  bound  to  conform  to  the 
order  and  direction  aforesaid,  and  that  while  on  said  car 
appellant  negligently  and  carelessly  ran  one  of  its  other  cars 
into  and  caused  the  same  to  collide  with  the  car  which  ap-* 
pellee  had  entered,  whereby  be  was  injured,  etc.  This  par- 
agraph is  clearly  insufficient.  It  is  not  shown  that  the 
employee  by  whose  negligence  he  was  injured  was  the  one  to 
whose  order  or  direction  he  was  bound  to  conform  and  was 
conforming  when  injured.  Proof  that  appellee  was  injured 
while  conforming  to  the  order  or  direction  of  one  employee, 
to  whose  order  and  direction  he  was  bound  to  conform,  and 
that  his  injury  was  caused  by  the  negligence  of  another 
co-employee,  who  had  no  such  authority,  would  sustain  said 
allegations  of  the  third  paragraph,  but  would  not  make  a 
case  under  said  second  subdivision  of  section  7083,  supra. 

In  the  fourth  paragraph  it  is  alleged  that  appellee,  a  laborer 
in  the  service  of  appellant,  was  directed  to  enter  said  work 
car  for  the  purpose  of  being  carried  to  Greenfield,  and  was 
thence  carried  to  a  siding;  that  at  the  time  and  place  ''whete 
said  car  was  side-tracked  the  switch  was  placejd  by  appellant 
in  charge  of  one  of  its  servants,  who  then  and  there  negli- 
gently and  carelessly  operated  said  switch  so  that  another 
car  of  appellant  ran  into  the  same  and  collided  with  great 
force  and  violence  with  the  car  on  said  switch  in  which 
appellee  was  then  riding,  whereby  he  was  injured,  etc. 
*  *  *  That  said  servant  of  appellant  in  charge  of  said 
switch  as  aforesaid  was  at  the  time  and  place  acting  in  the 
place  and  performing  the  duties  of  said  appellant,  and  that 
appellee  was  then  and  there  obeying  and  conforming  to  the 
order  of  appellant  at  the  time  of  such  injury."  It  is  evident 
from  what  we  have  already  said  that  the  allegations  of  said 
paragraph  are  not  sufiicientto  avoid  the  effect  of  the  common- 
law  rule  that  an  emplovee  cannot  recover  for  injuries  caused 
by  the  negligence  of  a  fellow  servant.  It  is  also  clear  from 
what  was  said  in  regard  to  the  third  paragraph  that  a  cause 
of  action  is  not  stated  under  the  second  subdivision  of  section 
7083,  Barns'  Rev.  St.  1901,  a  part  of  the  employers'  liability 
act  of  1893. 

Neither  does  the  allegation  concerning  the  negligence  of  the 
person  in  charge  of  the  switch  state  a  cause  of  action  under 
the  fourth  subdivision  of  the  employer's  liability  act,  for  no 
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liability  is  created  by  said  subdivision  for  injuries  caused  by 
the  negligence  of  persons  in  charge  of  a  switch.  Baltimore, 
etc.,  R.  Co.  V.  Little,  I49  Ind.  167,  48  N.  E.  862.  It  is  a 
well-settled  rule  that  when  a  party  seeks  the  benefit  of  a 
statute  he  must  by  averment  and  proof  bring  himself  within 
its  provisions.  American  Rolling  Mill  Co.  v.  Hullinger  (this 
term)  69  N.  E.  460;  Hodges  v.  Standard  Wheel  Co.,  152  Ind. 
680,  693,  52  N.  E.  391,  54  N.  E.  383;  Porter  v.  State,  141  Ind. 
488,  490,  40  N.  E.  1061;  Weir  v.  State  ex  rel.  Wohl  (this 
term)  68  N.  E.  1023,  1024;  Goodwin  v.  Smith,  72  Ind.  113, 
116.  37  Am.  Rep.  144;  Van  Sickle  v.  Belknap,  129  Ind.  558,  559, 
28  N.  E.  305;  Jackson  School  Tp.  v.  Farlow,  75  Ind.  118,  120, 
121;  Potts  V.  Felton,  70  Ind.  168,  169;  Blanchard  v.  Wilbur, 
153  Ind.  387,  392,  55  N.  E.  99;  Massey  V.  Dunlap,  146  Ind. 
350,  354.  335,  44  N.  E.  641;  Chicago,  etc.,  R.  Co.  v.  Vert,  24 
Ind.  App.  78,  81,  56  N.  E.  139;  Baltimore,  etc.,  R.  Co. 
v.  Harmon  (Ind.  Sup.)  68  N.  E.  589;  Toledo,  etc.,  R.  Co.  v. 
Long  (Ind.  Sup.)  67  N.  E.  259;  Chicago,  etc.,  R.  Co.  v. 
Glover,  159  Ind.  166,  169,  62  N.  E.  ir.  Said  third  and  fourth 
paragraphs  wholly  fail  to  bring  appellee  within  any  of  the 
provisions  of  the  employer's  liability  act  of  1893. 

The  fifth  paragraph  of  complaint  is  predicated  upon  com- 
mon-law liability,  and  proceeds  upon  the  theory  that  the 
injury  complained  of  was  caused  by  the  negligence  of  a  motor- 
man  in  the  service  of  appellant,  who  was  a  reckless  and 
incompetent  motorman,  and  was  known  to  be  such  by  appel- 
lant long  before  the  collision  in  which  appellee  was  injured. 
It  is  not  alleged  in  said  paragraph  that  appellee  had  '^no 
knowledge  of  the  recklessness  and  incompetency  of  the 
motorman."  -Such  an  allegation  is  essential  to  the  sufB- 
ciency  of  a  paragraph  predicated  upon  the  incompentency  of 
a  fellow  servant.  True,  it  is  alleged  that  the  passenger  car  in 
charge  of  the  motorman  ''collided  with  the  car  in  which 
appellee  was  riding,  whereby  appellee,  without  any  fault  or 
negligence  on  his  part,  and  without  any  knowledge  of  the 
careless  and  reckless  conduct  of  said  motorman  in  operating 
his  said  car,  was  thrown  with  great  force  and  violence  for- 
ward in  said  car,"  and  thereby  injured.  The  allegation  that 
appellee  was  ''without  any  knowledge  of  the  careless  and 
reckless  conduct  of  said  motorman  in  operating  said  car** 
means  only  that  he  had  no  knowledge  of  the  careless  and 
reckless  manner  in  which  the  motorman  was  operating  his 
car  at  the  time  of  the  collision.  This  is  not  equivalent  to 
an  allegation  that  appellee  at  and  before  the  time  of  his  in- 
jury had  no  knowledge  of  the  recklessness  and  incompetency 
of  the  motorman.  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  108 
Ind.  I,  5,  8  N.  E.  630.  The  averment  of  the  want  of  knowl- 
edge on  the  part  of  the  injured  employee  must  be  as  broad 
as  the  allegation  of  knowledge  on  the  part  of  the  employer. 
The  Peerless  Stone  Co.  v.  Wray,  143  Ind.  574-577i  42  N. 
E.  927.    We  have  already  shown    that  an  allegation  that 
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appellee  was  without  aoy  fault  or  negligence  on  bis  part 
does  not  supply  the  place  oi  averments  showing  that  the  risk 
of  the  incompetency  of  the  motorman  was  not  voluntarily 
assumed  as  an  incident  of  his  service. 

It  is  alleged  as  against  appellant  in  the  sixth  paragraph 
that  appellee  was  in  the  service  of  appellant  constructing  a 
spur  track  from  appellant's  main  line  to  Spring  Lake,  ''and 
was  and  had  been  carried  by  defendant  [appellant]  from  his 
home  in  Greenfield  to  and  from  his  place  of  employment; 
that  for  the  carrying  of  said  plaintiff  and  his  co-laborers  to 
and  from  the  point  aforesaid  the  defendant  had  furnished  a 
work  car  propelled  by  electricity ;  that  it  was  so  old  and  so 
negligently  constructed  and  equipped  that  it  could  not  be 
operated  on  the  defendant's  main  line  without  great  danger 
of  collision  with  the  other  cars  of  defendant  running  between 
stations,  or  delaying  the  same  in  making  their  schedule 
time;  that  at  the  close  of  plaintiff's  day*s  work  and  on  said 
day  be  was  ordered,  directed,  and  invited  by  the  defendant, 
by  and  through  its  authorized  agents  and  employees,  to  enter 
into  and  upon  said  work  car,  to  be  carried  from  his  place  of 
employement  to  his  said  home  in  Greenfield  aforesaid;  that 
by  reason  of  the  said  order,  direction,  and  invitation  of  the 
defendant  aforesaid,  and  directed  and  induced  thereby,  the 
plaintiff  entered  into  and  upon  said  car  for  the  purpose  of 
being  carried  as  aforesaid  to  his  said  home  aforesaid ;  that 
said  car  proceeded  upon  its  course  upon  defendant's  main 
track  for  some  distance  towards  the  said  town  of  Greenfield, 
whereupon  (by  reason  of  its  defective  construction  and  equip- 
ment thereof)  the  defendant  and  its  employees  (were  com- 
pelled to  and  did)  run  said  car  into  and  upon  a  side  track  of 
the  defendant  connecting  with  its  main  line  to  permit  an 
incoming  car  to  pass  the  same,  and  while  said  car  was  stand- 
ing upon  said  track,  and  while  the  plaintiff  was  lawfully  and 
rightfully  in  and  upon  said  car  for  the  purpose  of  being 
carried  to  his  home  aforesaid,  the  defendant  negligently  and 
carelessly  by  and  through  the  negligence  of  its  motorman, 
officers,  agents,  and  employees  in  the  control,  management, 
and  direction  of  said  cars  and  the  switchman  in  charge  of 
said  switch,  and  by  reason  of  its  negligent  and  defective 
rules  and  mode  of  keeping  knowledge  of  and  directing  its  cars, 
run  another  car  with  a  speed  of  thirty  miles  per  hour  into 
and  upon  said  switch,  and  into  and  upon  the  said  car  in 
which  the  plaintiff  was  situated  as  aforesaid,  and  upon,  into, 
and  against  the  plaintiff — all  without  any  fault  or  negligence 
of  the  plaintiff  in  any  particular  whatever."  It  cannot  be 
held  that  said  paragraph  shows  that  appellant  had  failed 
to  exercise  ordinary  care  in  ''establishing  and  promulgating 
its  rules,  or  in  the  mode  of  keeping  knowledge  of  and  direct- 
ing its  cars."  There  are  no  direct  averments  to  that  effect. 
Moreover,  said  allegations  are  mere  conclusions  of  the 
pleader  stated  by  way  of  recital.     Facts,  not  conclusions, 
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must  be  averred;  and  they    must  be   pleaded  directly  and 
positively.     It  avails  nothing  as  against  a  demurrer  to  aver 
conclusions    or    to   plead    facts   by    way  of   recital.     Nyse-« 
wander  V.  Bowman,  124  Ind.  584,  590,  24  N.  £.  355;  Weir 
V.  State  ex  rel.  (Ind.  Sup.)  68  N.  E.    1023,  1024,  and  cases 
cited;  Roberts  v.  Lovell,  38  Wis.  211,   215;  Bliss  on  Code 
Pleading  (3d  Ed.)  §318.     In  determining  the  sufficiency  of  said 
paragraph,   therefore,. we  must  eliminate  the  allegation  in 
regard    to  ''negligent    and  defective    rules"  and  ''mode  of 
keeping  knowledge    of    and  directing  their  cars."     If  the 
negligent  construction   and  equipment  of  the  work  car  and 
the  alleged  great  danger  of  operating  it  on  the  main  line 
were  the  proximate  cause  of  the  injury,  the  same  would  be 
insufficient,   because  it  is  not  alleged  that  appellee  had  no 
knowledge  of  the  negligent  construction  and  equipment  of 
said  work  car,  and  the  consequent  danger  of  collision  with 
other  cars.     In  other  words,  to  be  sufficient  on  the  ground  of 
the  negligent  construction,  etc.,  of  the  work  car,  the  alle-» 
gations  must  show  that  he  has  not  assumed  the  risks  incident 
to  the  defective  construction  of  the  work  car  of  which   he 
complains.     It  is  evident,  however,  that  the  proximate  cause 
of  appellee's  injuries  was  the  running  of  another  car  "into 
and  upon  said  work  car,"  and  not  the  negligent  construction 
and  equipment  of  said  work  car.     What   is  alleged   in  regard 
to  the  age  and  negligent  construction  and  equipment  of  the 
work  car,  and  the  danger  of  operating  it  on  the  main  line,  may 
therefore  be  disregarded. 

Disregarding  the  conclusions,  recitals,  and  allegations  men- 
tioned, said  amended  sixth  paragraph  charges  that  appellee's 
injuries  were  caused  by  the  negligence  of  those  "inthecon^ 
trol,  management,  and  direction  of"  the  work  car  and  the 
car  which  ran  into  it.  The  persons  in  charge  of  said  cars, 
as  we  have  already  shown,  were,  regardless  of  the  names  or 
titles  by  which  they  were  designated,  fellow  servants  of 
appellee,  and,  if  appellee  was  injured  by  their  negligence  as 
alleged,  appellant  was  not  liable  therefor.  It  is  a  well-set^ 
tied  rule  in  this  state  that  an  employee  who  knows,  or  by  the 
exercise  of  ordinary  care  could  know,  of  any  defects  or 
imperfections  in  the  place,  ways,  machinery,  appliances,  tools, 
or  other  things  about  which  he  is  employed,  or  the  want  of 
capacity  or  the  negligent  habits  of  a  fellow  servant,  and 
continues  in  the  service  without  objection  and  without  a  prom- 
ise of  change,  is  presumed  to  have  assumed  the  risks 
resulting  from  such  defects  or  imperfections  or  ieU 
low  servant's  want  of  capacity  or  negligent  habits, 
and  cannot  recover  for  injuries  caused  thereby.  The 
rule  does  require  that  the  employee  search  for  latent 
defects  in  the  ways,  machinery,  appliances,  tools,  or 
other  things  about  or  with  which  he  works,  or  the  hidden 
dangers  of  the  place  where  he  is  engaged  in  the  line  of  his 
duty,  but  it  goes  to  the  extent  that  he  assumes  the  conse-^ 
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quences  resulting  from  sucb  defects  as  are  patent*  and  such 
as  are  kno^n  to  him,  and  such  as  by  the  exercise  of  ordinary 
care  he  could  discover.  Wabash  R.  Co.  v.  Ray,  152  Ind. 
392,  400,  401,  51  N.  E.  920.  It  has  been  uniformly  held, 
therefore,  that  in  an  action  by  an  employee  against  his  em- 
ployer for  injuries  received  while  in  his  employment,  a 
complaint,  to  be  sufficient,  must  allege  that  he  had  no  knowl- 
edge of  such  defects  or  imperfections,  or  fellow  seivant's 
want  of  capacity,  or  negligent  habits;  and  if  he  have  such 
knowledge  he  must  allege  facts  which  show  a  sufficient  reason 
for  continuing  in  such  employment.  1  Woollen's  Trial  Proc. 
§§  I3SO,  1352,  and  cases  cited;  Stone  v.  Bedford  Quarries 
Co.,  is6  Ind.  432,  60  N.  E^.  35;  Hall  v.  Bedford  Quarries  Co., 
156  Ind.  460,  60  N.  E.  149;  Cleveland,  etc.,  R.  Co.  v.  Parker, 
IS4  Ind.  153,  56  N.  E.  86,  and  casescited;  McFarlan  Carriage 
Co.  v.  Potter,  153  Ind.  107,  53  N.  E.  465;  Consolidated  Stone 
Co.  V.  Summit,  r52  Ind.  297,  ^99,  300,  53  N.  E.  235;  Louis- 
ville, etc.,  R.  Co.  v.  Kemper,  147  Ind.  561,  47  N.  E.  214,  and 
casescited;  Peerless  Stone  Co.  v.  Wray,  143  Ind.  574-577, 
42  N.  E.  927,  and  cases  cited;  Boone's  Code  Pleading,  g  169. 
Under  this  rule  none  of  the  paragraphs  of  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action  at  common 
law. 

While  it  is  sufficient  to  allege  in  the  complaint  a  want  of 
knowledge  on  the  part  of  the  injured  employee,  to  sustain 
such  allegation  the  evidence  must  show  that  the  injured 
employee  not  only  had  no  knowledge  of  the  defect  or  imper- 
fection in  the  machinery,  appliances,  tools,  or  other  things 
about  which  he  was  employed,  or  of  the  fellow  servant's  in- 
competency or  recklessness  complained  of,  but  could  not  have 
had  such  knowledge  by  the  exercise  of  ordinary  care.  Con- 
solidated Stone  Co.  v.  Summit,  152  Ind.  297,  299,  300,  53 
N.  E.  235,  and  cases  cited.  In  an  instruction  to  the  jury» 
however,  it  is  error  to  say  that  want  of  knowledge  on  the 
part  of  the  injured  employee  will  enable  him  to  recover  against 
his  employer,  for  this  limits  the  employee's  assumption  of 
risk  to  things  of  which  he  has  actu'^l  knowledge.  If  be  had 
such  knowledge,  or  could  have  bad  by  the  exercise  of  ordi- 
nary care,  he  cannot  recover.  It  is  error,  therefore,  in 
instructionsto  the  jury  to  limit  the  injured  employee's  knowl- 
edge to  actual  knowledge;  for  implied  knowledge,  such  as 
could  have  been  acquired  by  the  exercise  of  ordinary  care» 
has  the  same  force  and  effect  as  actual  knowledge. ,  Penn- 
sylvania Co.  V.  Ebaugh,  152  Ind.  531,  533-5^5,  53  N.E.  763, 
and  case  cited;  Chicago,  etc.,  R.  Co.  v.  Glover,  159  Ind. 
166,  62  N.  E.  II,  and  cases  citeid.  For  this  reason  two  of 
the  instructions  given  to  the  jury  were  erroneous. 

As  none  of  the  paragraphs  of  complaint  states  a  cause  of 
action  under  the  employer's  liability  act  of  1893  (section  7083, 
Burns'  Rev.  St.  1901),  it  is  unnecessary  to  decide  whether  or 
not  said  act,  or  any   part  thereof,   applies  to  street  and  in- 

11  R  R  R— 15 


226        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Cameron  v.  Jersey  City,  etc.,  Ry.  Co 

terurban  railroads.  For  a  discussion  of  this  question, 
Sams  V.  St.  Louis,  etc.,  R.  Co.  (Mo.)  73  S.  W.  686,  61  L.  R. 
A.  475;  Savannah,  etc.,  Co.  v.  Williams  (Ga.)  43  S.  £.  751, 
61  L.  R.  A.  249;  Dresser's  Employer's  Liability  Act,  §  80, 
PP-  349*  3S0,  and  cases  cited.  Other  questions  are  argued, 
but,  as  they  may  not  arise  on  another  trial  of  the  cause, 
they  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
demurrer  to  each  paragraph  of  the  amended  complaint. 


Cameron  v.  Jersey  City,  H.  &  P.  St.  Ry.  Co. 

{Supreme  Court  of  New  Jersey^  March  2^  1904.) 

[57  Atl.  Rep.  417.1 

Street  Railway — Duty  of  Motornrian  Seeing  Horse  Frightened  by 
Car.* 
A  car  was  running  at  a  flfood  speed,  aome  of  the  witneases  ezpreaa- 
ing  it  as  "a  high  or  terrific  rate,"  on  a  street  where  the  motorman  had 
a  clear  view  ahead  for  several  hundred  feet,  and  plaintifiPs  intestate 
was  leading  a  horse  on  the  highway  approaching  the  car  from  the  op- 
posite  direction,  and  when  the  car  was  within  a  short  distance — prob- 
ably 200  feet— the  horse  became  unmanageable  :  held,  that  it  must  have 
t>een  evident  to  the  motorman  that  the  horse's  fright  was  due  to  the 
oncominf^  car,  and  it  was  then  his  duty  to  put  his  car  under  such  con- 
trol as  to  be  able  to  stop  it,  and  to  take  necessary  precautions  to  that 
end,  and  that  it  was  negligence  in  him  to  run  into  deceased  under  the 
circumstances. 

Excessive  Verdict. 

Deceased  was  31  years  of  age,  and  was  earning  $1,000  per  year.  Hie 
widow  was  32  years  of  age,  and  his  two  children  were  2  and  8  years 
respectively  :  held,  that  a  verdict  for  $6,540  for  his  death  was  not  ex- 
cessive. 

Action  by  Fannie  M.  Cameron,  administratrix  of  Oscar  J. 
Cameron,  deceased  against  the  Jersey  City,  Hoboken  & 
Paterson  Street  Railway  Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  applied  for  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted.  The  application  was 
denied,  and  is  renewed  at  bar.     Rule  refused. 

Argued  February  term,  1904,  before  VAN  SYCKEL  and 
FORT,  JJ. 

Bedle,  Edwards  &  Lawrence,  for  plaintiff. 

PER  CURIAM.  This  action  was  tried  at  the  Bergen 
county  circuit  on  the  9th  day  of  December,  1903.  The  suit 
was  to  recover  for  pecuniary  injury  to  the  widow  and  next  of 
kin  of  Oscar  J.  Cameron,  deceased.  There  was  a  verdict  for 
the  plaintiff  for  $6, 540.    Application  was  made  to  the  trial  jus- 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Rouse 
V.  Detroit  Electric  Ry.  (Mich),  10  R.  R.  R.  58,  33  Am.  A  Enjf.  R.  Cas., 
N.  S.,  58,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected or  referred  to. 
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tice,  within  six  days,  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  which  was  denied.  The  applica- 
tion  is  now  renewed  at  bar. 

We  have  given  careful  consideration  to  this  case,  and  the  evi- 
dence  seems  to  have  justified  the  conclusions  of  the  jury  upon 
the  questions  submitted  to  them  in  finding  negligence  in  the 
defendant  company's  motorman  in  running  upon  the  deceased 
under  the  circumstances  detailed.  The  car  was  moving  at  a 
good  speed — some  of  the  witnesses  expressing  it  as  ''a  high 
or  terrific  rate  of  speed'' — upon  a  street  where  the  motorman 
had  a  clear  view  ahead  of  him  for  several  hundred  feet;  and 
the  deceased  was  leading  a  horse  in  the  highway,  the  car  and 
the  deceased  approaching  each  other  from  opposite  direc- 
tions. When  the  car  was  within  a  short  distance — probably 
20O  feet — of  the  deceased,  the  horse  which  he  was  leading 
became  unmanageable,  and  it  must  have  been  evident  to  the 
motorman  that  the  cause  of  the  fright  of  the  horse  was  the 
oncoming  car.  It  was  then  the  duty  of  the  motorman  to  put 
his  car  tinder  such  control  as  to  be  able  to  stop  it,  and  to  take 
all  necessary  precautions  to  that  end.  The  jury  have  found 
that  he  did  not  do  so,  and  that  under  the  charge  of  the  court 
he  was  not  exercising  that  ordinary  care  and  prudence  which 
was  required  of  him.  We  are  unable  to  see  any  reason  for 
saying  that  this  conclusion  of  the  jury  was  not  justified. 
The  charge  of  the  court  was,  if  anything,  favorable  to  the 
defendant,  and  it  correctly  stated  the  law  applicable  to  this 
class  of  cases.  The  deceased  was  31  years  of  age,  and  was 
earning  more  than  $1,000  per  year,  and  the  widow  was  a 
woman  of  32  and  the  two  children  of  the  deceased  were  aged 
2  and  8  years,  respectively.  The  verdict  therefore  was  not 
excessive. 

There  appears  to  be  no  reason  for  a  rule  in  this  case,  and 
it  is  refused. 


Jett  et  a/,  v.  Central  Electric  Ry.  Co. 

{Supreme  Court  of  Missouri^  Division  No,  /,  Nov,  25^  1903.) 

[77  8.  W.  Rep.  738.] 

Accident  on  Track — Contributory    Negligence — Children  Wallcing  on 
Street  Car  Traclc. 
A  g-irl  11   years  of  age  and  a  boy  about  9,  walkiag*  on  the  tracks  of  a 
street  railway  without  looking'  for  a  car,  are  guilty  of  negligence. 

Same—Right  of  Motorman  to  Presume  That  Children  Will  Avoid  Dan- 
ger.* 
Where  two  children  went  on  the  tracks  of  a  street  railway  and  walked 
along  the  same  in  the  same  direction  from  which  a  car  was  approaching 
them,  the  motorman  of  the  car  had  a  right  to  presume,  in  the  first  in* 

*See  foot-note  appended  to  Rouse  v.  Detroit  Electric  Ry.  (Mich.),  10  R. 
R.  R.  58,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  58,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 


228        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Jett  V.  Central  Electric  Ry.  Co 

stance,  that  they  had  looked  for  the  car,  or  would  look,  and  get  oat 
of  the  way. 

8«me~Motorman'8  Knowledge  of  Child's  Peril— Question  for  Jury. 
Where,  in  an  action  against  a  street  railway  for  the  death  of  a  chil<i 
who  was  run  over  by  a  car,  it  appeared  from  plaintiff's  evidence  that 
deceased  was  walking  along  the  track  in  the  same  direction  in  whicH 
the  car  was  moving,  and  could  have  been  seen  for  over  400  feet  by  the 
motorman,  it  was  a  question  for  the  jury  whether  the  motorman  knew» 
or  by  the  exercise  of  ordinary  care  should  have  known,  of  the  danger 
in  time  to  have  averted  the  accident. 

Same— Duty  of  Motorman  Seeing;  Person    Apparently  Oblivious  of 
Danger.* 
Where  the  motorman  of  a  street  car  sees  one  walking  along  the  track 
ahead  of  the  car,  and  that  he  is  oblivious  of  his  danger,  in  time  to  avert 
accident,  but  fails  to  do  so,  the  company  is  liable. 

Same — Parents'  Right  of  Action— Evidence. 

In  an  action  for  th^  death  of  plaintiff's  11  year  old  daughter,  killed 
by  being  run  over  by  a  street  car  while  on  her  way  to  school,  the  fact 
that  there  was  no  positive  evidence  to  show  that  the  girl  was  unmarried 
was  no  ground  for  sustaining  a  demurrer  to  the  evidence. 

Appeal  from  Circuit  Court,  Jackson  County;  J.  H.  Slover» 
Judge. 

Action  by  Henry  W.  Jett  and  another  against  the  Central 
Electric  Railway  Company.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.     Affirmed. 

John  H.  Lucas,  (or  appellant. 

Andrew  R.  Lyon  and  Scarritt,  Griffith  &  Jones,  for 
respondents. 

VALLIANT,  J.  Plaintiffs'  minor  child  was  run  over  and 
killed  by  a  street  car  ot  the  defendant,  as  they  allege,  through 
the  negligence  of  the  defendant's  servants  operating  the  car. 
The  negligence  charged  in  the  petition  was  the  running  of  the 
car  at  a  greater  rate  of  speed  than  I2  miles  an  hour,  in 
violation  of  a  city  ordinance,  and  in  running  the  car  at  a 
high  rate  of  speed  against  and  over  the  child  while  she  was 
walking  along  the  track,  without  giving  any  warningof  its  ap- 
proach, and  without  exercising  reasonable  care  to  avoid  strike 
ing  her  after  the  servants  in  charge  of  the  car  saw  that  she 
was  in  a  position  of  danger,  or  would  have  seen  it  if  they  had 
exercised  ordinary  care.  The  answer  was  a  general  denial 
and  a  plea  of  contributory  negligence.  There  are  some 
undisputed  facts  in  the  case.  They  are  as  follows:  St.  John 
avenue  is  a  public  street  in  Kansas  City  running  east  and 
west.  lackson  street,  running  north  and  south,  crosses  it  at 
right  angles.  Elmwood  avenue,  which  is  parallel  with  and 
east  of  Jackson  street,  also  crosses  St.  John  avenue  at  right 
angles.  The  distance  from  Jackson  street  to  Elmwood 
avenue  is  half  a  mile,  and  there  is  no  other  street  crossing  St. 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-uote  appended  to  West* 
phal  V,  St.  Joseph  &  B.  H.  St.  Ry.  Co.  (Mich.),  9  R.  R.  R.  435,  32  Am. 
Sl  Eng.  R.  Cas.,  N.  S.,  435,  where  all  the  preceding  authorities  in  this 
series  are  collected  or  referred  to. 
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John   avenue  between  those  two.    St.  John  avenue  is  the 
only    open  thoroughfare  runniog  east  and  west  through  a 
section  about  a  mile  wide,  ard  it  is  therefore  a  much  used 
highway  for  people  living  in  that  part  of   the  city.     The 
defendant  maintains  a  double-track  street  railroad  along  the 
center  of  St.  John  avenue.     Between  Jackson  street  and  Elm- 
wood   avenue,  St  John  avenue  is  not  paved  or  sidewalked« 
except  a  sidewalk  in  front  of  the  plaintiffs'   premises,   and 
except  that  along  the  center  of  the  street,  a  space   i6  feet 
wide,  in  which  are  laid  the  defendant's  tracks,   there  is  a 
surface  of  broken  stone  and  granite.     In  consequence  of  the 
otherwise  unpaved    condition  of  the  str«et,  the  travel  both 
for  vehicles  and  pedestrians  is  along  that  i6-foot  space,  par- 
ticularly so  in  wet  weather  when  the  street  is  muddy.     People 
usually  walked  in  the  railroad  tracks  because  it  was  better 
walking  that  on  the  street  outside,  and  the  children  going 
to  school  took  that  course.    The  plaintiffs'  residence  is  on  a 
lot  that  fronts  $0  feet  on  the  north  line  of  St.  John  avenue. 
From  the  west  line  of  plaintiffs'  lot  to  the  east  line  of  Jackson 
street   is  208  feet.     Farther  to  the  east  is  the  residence  of 
Mr.  Owen.     From  his  house  to  Jackson  street  it  is  660  feet. 
Elmwood  avenue  is  still  to  the  east  of  Mr.  Owen's  house. 
On  the  morning  of  February  6,  1900,  plaintiffs'  two  children, 
a  girl   aged  11   years  10^  months,  and  a  boy  about  2  years 
younger,  on  their  way  to  school,  were  on  the  north  track  of 
defendant,  when  a  car  of  defendant  going  in  the  same  direc- 
tion approached  behind  them,  and  struck  the  girl  and  killed 
her.     In  addition  to  the  above  undisputed  facts,  there  were 
other  facts  about  which  there  was  conflict  in  the  evidence; 
the  testimony  for  the  plaintiffs  tending  to  show  that  the  facts 
were  one  way,  that  for  the  defendant  another.     If  the  facts 
were  as  the  plaintiffs'  testimony  tended  to  prove  they  were, 
the  plaintiffs  were  entitled  to  recover;  but,  if  the  facts  were 
proved  to  be  as  the  evidence  relied  upon   by  the  defendant 
tended  to  prove,   then  the  verdict  should  have  been  for  the 
defendant.     The  verdict  was  for  the  plaintiffs  for  $S,ooo,  and 
jadgment  accordingly,  from  which  the  defendant  appeals. 

I.  The  question  in  the  case,  in  our  judgment,  is  one  of 
fact.  The  principles  of  law  governing  it  are  well  settled, 
and  there  is  little,  if  any,  real  difference  in  that  respect  be- 
tween the  learned  counsel.  Appellant  contends  that  the  testi- 
mony shows  that  these  two  children  were  walking  on  the 
north  side  of  the  north  track  at  a  safe  distance  therefrom  as 
the  car  approached  behind  them,  and  when  it  had  reached 
within  10  or  15  feet  of  them,  they  appeared  by  their  move- 
ments suddenly  to  design  crossing  the  track,  and,  as  if  with 
that  purpose,  did  step  on  the  track  within  that  distance  of 
the  car  when  it  was  going  at  its  usual  speed;  that  the  motor- 
man  immediately  saw  the  movement  of  the  children,  and 
did  everything  within  his  power  to  stop  the  car,  but  it  was 
impossible  to  do  so.     The  boy  escaped  with  a  scratch,  but 
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the  girl  was  crushed  beneath  the  car.  There  was  evideDce 
tending  to  prove  that  these  were  the  facts,  and  the  jury  were 
instructed  that,  if  they  found  those  to  be  the  facts,  their  ver- 
dict should  be  for  the  defendant.  But  there  was  testimony 
upon  which  the  plaintiffs  rely  which  tended  to  prove  the  fol- 
lowing facts:  These  children  came  out  of  the  gate  in  front 
of  their  father's  house,  walked  straight  to  the  north  track, 
and  went  upon  it.  The  boy  undertook  to  walk  on  top  of  the 
north  rail,  and  was  doing  so,  his  sister  walking  in  the  track, 
and  holding  his  hand  to  assist  him  in  accomplishing  his  feat ; 
that  they  continued  to  walk  in  that  way  until  the  car  was 
upon  them.  The  boy  jumped  to  the  right,  and  barely  es- 
caped, but  the  girl  was  caught.  These  children,  then  on  the 
track,  were  in  plain  view  of  the  motorman,  if  he  had  been 
looking,  from  the  time  he  reached  Mr.  Owen's  house  until 
be  struck  them.  When  the  car  struck  the  child  it  dragged 
her  under  its  wheels  50  or  60  feet,  and  stopped  25  feet  east  of 
Jackson  street,  the  point  where  she  was  struck;  therefore 
was  75  or  85  feet  east  of  Jackson  street.  According  to  this 
testimony,  the  point  where  the  children  went  upon  the  track 
— that  is,  on  a  straight  line  from  the  gate  in  front  of  their 
father's  bouse — was  233  feet  east  of  the  east  line  of  Jackson 
street.  They  walked,  therefore,  on  the  track,  148  or  158 
feet,  before  the  car  struck  them.  One  of  the  witnesses,  a 
school  girl  13  years  old,  who  lived  east  of  Mr.  Owen's  house, 
was  walking  west  on  the  south  track,  and  saw  these  children 
when  they  came  out  of  their  gate  walking  towards  the  track. 
She  waved  to  them,  and  thought  to  overtake  them.  Just 
after  that,  as  she  came  opposite  Mr.  Owen's  house,  this  car 
passed  her.  Then  she  stepped  behind  it  on  the  north  track, 
and  continued  to  walk  west  in  that  track.  The  car  shut  off 
her  view  of  the  children,  and  she  saw  them  no  more  until 
after  the  accident.  The  evidence  was  also  to  the  effect  that 
the  gong  was  not  sounded,  and  that  the  children  had  no 
warning  of  the  approach  of  the  car;  also  that  the  motorman 
did  not  have  his  bands  on  the  appliances  for  controlling  the 
car,  but  was  leaning  against  the  car,  and  conversing  with 
the  conductor;  also  that  the  car  was  running  unusually  fast. 
If  the  jury  believed  the  evidence  tending  to  prove  those  facts, 
they  were  bound  to  find  a  verdict  for  the  plaintiffs,  even 
though  they  also  believed  that  the  children  were  guilty  of 
negligence  in  walking  on  the  track.  The  motorman,  if  he 
was  looking,  saw  the  children  at  least  from  the  time  he  passed 
Mr.  Owen's  house,  which  was  over  400  feet  east  of  the 
point  at  which  they  went  upon  the  track,  so  that  he  ran  more 
than  500  feet  with  the  children  in  view  before  he  struck 
them.  Of  course,  the  children  would  have  seen  the  car  ap- 
proaching them  if  they  had  looked  in  that  direction,  and  it 
was  negligence  in  them  not  to  have  looked.  And  the  motor- 
man  had  a  right  to  presume,  in  the  first  instance,  that  they 
had  looked  or  would  look,  and  that,  seeing  the  car  coming. 
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they  woald  get  out  of  the  way.  Bat  it  was  bis  duty  to  be 
GO  the  constant  watcb,  and,  in  the  event  it  became  evident 
that  they  were  not  observing  the  care  they  should  observe, 
it  became  his  duty  to  avoid  ronniog  upon  them  if  by  ordinary 
care,  with  the  means  in  his  power,  he  could  do  so.  ^Whether 
it  must  have  become  evident  to  the  motorman  in  this  case, 
presuming  he  was  on  the  lookout,  that  these  children  were 
heedless  of  the  approaching  car,  and  negligently  unmindful 
of  their  danger,  was  a  question  for  the  jury.  If  they  be- 
lieved from  the  evidence  that  a  reasonable  man  in  the  motor- 
man's  place,  on  the  watch,  and  mindful  that  he  was  running 
a  dangerous  machine,  would  have  seen  that  these  two  chil- 
dren were  so  absorbed  in  the  little  exploit  the  boy  was  trying 
to  accomplish — balancing  himself  to  walk  on  the  rail  with 
the  assistance  of  his  sister  holding  his  hand — aod  that  they 
were  apparently  oblivious  to  the  approaching  danger,  then 
the  jury  had  the  right  to  say  that  the  motorman  knew,  or 
that,  if  he  had  exercised  ordinary  care,  he  would  have  known, 
the  danger  in  time  to  have  averted  the  accident,  and,  failing 
to  do  so,  the  defendant  is  liable. 

We  do  not  attach  any  importance  to  the  fact  that  the  plain- 
tiffs' testimony  tended  to  show  that  the  car  was  running 
faster  than  I2  miles  an  hour,  in  violation  of  the  city  ordi- 
nance. Twelve  miles  an  hour,  under  the  circumstances  of 
this  case,  would  have  been  as  effective  of  the  result  as  a 
greater  speed.  Assuming  that  he  was  going  only  I2  miles 
an  hour,  if  the  plaintiffs'  evidence  is  believed,  the  motorman 
saw  the  peril  of  the  child  in  time  to  have  averted  the  acci- 
dent, but  without  making  any  effort  to  do  so — without  even 
sounding  his  gong — he  ran  upon  them.  The  general  rule  of 
law  that  a  plaintiff  cannot  recover  damages  for  injuries  sus- 
tained by  him  when  his  own  negligence  has  contributed  with 
that  of  the  defendant  to  cause  the  injuries  has  one  exception, 
and  that  is  if  the  defendant,  before  the  injury  is  inflicted, 
discovers  the  peril  (or  in  some  cases  even  where,  by  the 
exercise  of  ordinary  care,  the  defendant  might  have  discovered 
it),  and  has  it  in  his  power  then  and  there,  by  the  exercise  of 
ordinary  care,  to  avert  the  injury,  but  fails  to  do  so,  he  is 
liable.  That  is  the  law  in  this  state,  so  declared  in  Kellny 
V.  Ry.  Co.,  loi  Mo.  67,  13  S.  W.  806,  8  L.  R.  A.  783.  and 
iterated  in  Morgan  v.  Wabash  Ry.,  159  Mo.  262,  60  S.  W. 
195.  The  facts  which  the  plaintiffs'  testimony  tends  to  prove 
bring  this  case  within  that  exception,  and  for  that  reason 
the  court  did  not  err  in  refusing  the  instruction  asked  by  the 
defendant  in  the  nature  of  a  demurrer  to  the  evidence. 

There  is  one  other  ground  assigned  by  appellant  why  the 
demurrer  to  the  evidence  should  have  been  sustained;  that  is, 
that  there  was  no  evidence  to  prove  that  the  deceased  was 
unmarried.  It  is  true  the  record  shows  no  evidence  offered 
on  that  point,  but  it  would  be  so  improbable  that  a  child  not 
qaite  12  years  old,  living  with  its  parents,  and  going  to  school 
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from  their  home,  was  married,  that  we  should  presume  the 
contrary  in  the  absence  of  any  suggestion  to  the  trial  court 
that  proof  on  that  point  was  desired. 

The  criticisms  of  the  action  of  the  court  in  the  giving  and 
refusing  of  instructions  are  all  based  on  separate  features  of 
the  same  proposition,  which  is  appellant's  main  assignment 
of  error;  that  is,  that  there  was  no  evidence  to  sustain  the 
plaintifis'  case,  and  an  instruction  for  a  nonsuit  should  have 
been  given.     We  have  already  discussed  that  proposition. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore affirmed.     All  concur. 


HoGAN  V.  Winnebago  Traction  Co. 

{Supreme  Court  of  Wisconsin ^  March  92 y  1904. ) 

[98N.W.Rcp.  928.] 

8tre«t  Railways— Personal  Injuries— Person  on  Track— Contributory 
Negligence.* 
The  diiver  of  a  buggy  turned  onto  the  track  of  a  street  raUway  com- 
pany to  cross  the  same  at  a  point  where  an  approaching  car  could  be 
seen  at  a  distance  of  95  feet,  and  the  buggy  was  stiU  on  the  track  when 
plaintiff,  another  occupant  of  the  buggy,  fearing  injury  from  the 
approaching  car,  jumped  out,  sustaining  injuries.  The  car,  which 
was  running  at  the  rate  of  seven  miles  an  hour,  stopped  just  as 
it  touched  the  buggy :  held^  that  the  driver  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

Appeal  from  Circuit  Court,  Winnebago  County;  Geo.  N. 
Burnell,  Judge. 

Action  by  Katharine  Hogan,  by  guardian  ad  litem,  against 
the  Winnebago  Traction  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

This  is  an  action  to  recover  for  personal  injuries  sustained 
by  the  plaintiff  by  reason  of  a  collision  between  the  defendant's 
street  car  and  a  carriage  in  which  she  was  riding.  It  is  al- 
leged that  the  defendant's  employees  were  negligent  in  driving 
the  car  at  a  high  rate  of  speed  exceeding  the  rate  fixed  by 
the  city  ordinance,  and  in  failing  to  ring  the  bell  or  give  any 
warning.  It  appeared  by  the  evidence  that  the  defendant 
operates  an  electric  street  railway  in  the  city  of  Oshkosb; 
that  one  of  its  lines  runs  south  on  South  Main  street,  and 
turns  west  to  Ninth  street  at  a  right  angle;  that  on  the  north- 
west corner  of  said  intersecting  streets  there  is  a  two-story 
brick  store;  that  the  city  ordinance  of  the  city  of  Oshkosb 
prohibits  a  greater  speed  than  five  miles  an  hour  around 
curves;  that  at  about  8  o'clock  p.  m.,  Sunday  evening,  August 
17,  1902,  the  plaintiff,  a  young  girl,  was  taking  a  ride  through 

*As  to  the  care  required  of  those  driving  vehicles  on  streets  upon 
which  street  cars  run,  see  foot-note  appended  to  Montgomery  St., 
Ry.  V.  Hastings  (Ala.),  10  R.  R.  R.  2,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  2 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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the  streets  of  Osbkosh  in  a  sing^le  buggy  with  her  sis- 
ter and  one  R.  J.  Cole,  the  baggy  being  drawn  by  one 
horse,  and  Mr.  Cole  being  the  driver;  that  they  were  driving 
east  on  Ninth  street  toward  Main  street,  the  horse  walkings 
and  being  upon  the  left  side  of  the  street  railway  track; 
that  as  they  were  still  about  30  feet  west  of  the  west  line  of 
Main  street  Cole  turned  the  horse  onto  the  track  in  order  to 
cross  onto  the  right  side  of  the  street,  and  that  at  about  the 
same  time  a  train  of  three  cars  came  into  sight  on  Main 
street  from  behind  the  building,  having  a  brightly  lighted 
headlight ;  that  the  leading  car  was  at  a  distance  from  the 
buggy  of  about  76  feet  in  a  direct  line  and  95  feet  around  the 
curve  of  the  track ;  that  Cole  endeavored  to  back  his  horse 
ofl  from  the  track,  and  the  motorman  put  on  the  brakes  to 
stop  the  car.  The  driver,  Cole»  testifies  as  follows:  ''The 
top  of  the  buggy  was  half  down.  It  was  a  nice,  quiet,  pleas- 
ant summer  evening.  From  where  we  started  to  cross  the 
track  you  can  just  see  around  the  curve.  You  can't  see  very 
far  on  account  of  that  brick  building.  I  should  judge  the  car 
was  within  about  100  feet  of  me  when  I  see  it,  and  as  soon 
as  I  saw  it  I  attempted  to  back  ofi  the  track.  The  horse  was 
Dot  unruly.  The  train  made  no  noise  that  I  heard.  We  were 
not  making  much  noise  in  the  buggy,  nor  was  the  buggy  or 
borse  making  much  noise.  My  hearing  is  not  defective,  and 
tny  eyesight  is  not  defective.  I  was  looking  east  toward 
South  Main  street  at  the  time  I  started  to  cross  the  track. 
The  train  came  to  a  full  stop  at  about  the  front  wheel  of  the 
biiggy."  It  appears  further  from  the  testimony  that  the  for- 
ward car  struck  the  horse  slightly,  without  inflicting  any 
serious  injury,  and  touched  the  buggy  sufficiently  so  that  it 
tipped  to  one  side,  and  plaintiff  jumped  out  of  the  buggy, 
breaking  her  leg  and  suffering  other  injuries.  The  buggy 
was  not  injured. 

The  jury  returned  the  following  special  verdict:  ''(i) 
Was  the  plaintiff  injured  at  the  time  and  place  alleged? 
Answer  by  the  Court.  Yes.  (2)  At  what  rate  of  speed  were 
the  cars  running  in  turning  the  corner  from  South  Main  street 
onto  Ninth  street  at  the  time  alleged?  Answer.  Seven 
miles  per  hour.  (3)  Was  the  Sell  or  gong  sounded  before 
turning  the  corner  from  South  Main  street  onto  Ninth  street? 
Answer.  No.  (4)  Was  the  headlight  and  the  lights  on  the 
car  burning  when  the  train  went  onto  Ninth  street?  An- 
swered by  the  Court.  YeSr  (5)  Ought  the  motorman,  in  the 
exercise  of  ordinary  care,  to  have  seen  the  plaintiff  in  time 
to  have  avoided  coming  in  contact  with  the  buggy?  Answer. 
yes.  (6)  Did  the  motorman  try  to  stop  the  train  as  soon  as 
it  was  apparent  that  there  might  be  a  collision?  Answer. 
les.  (7)  Ought  the  person  driving  the  borse,  in  the  exercise 
of  ordinary  care  and  prudence,  to  have  seen  or  heard  the 
cars  in  time  to  have  avoided  coming  in  contact  with  them? 
Answer.  No.  (8)  Did  the  employees  of  the  defendant  exercise 
ordinary  care  and  prudence  in  the  operation   of  its  train  at 
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the  time  of  the  accident?  Answer.  No.  (9)  If  you  answer 
the  last  question 'No/  then  was  such  want  of  ordinary  care 
and  prudence  the  proximate  cause  of  plaintiff's  injury?  An- 
swer. Yes.  (10)  Was  the  plaintiff  guilty  of  any  want  of 
ordinary  care  which  contributed  to  her  injuries?  Answer. 
No.  (11)  Was  the  person  driving  the  horse  guilty  of  any  want 
of  ordinary  care  which  contributed  to  the  plaintifi's  injuries? 
Answer.  No.  (12)  If  the  court  should  be  of  the  opinion  that 
the  plaintiff  is  entitled  to  recover,  at  what  sum  do  yon 
assess  her  damages?  Answer.  $i,Soo."  The  court,  upon 
motion,  struck  out  the  answers  to  questions  Nos.  3,  7,  10,  and 
II  as  being  contrary  to  the  evidence,  and  thereupon  entered 
judgment  upon  the  verdict  for  the  defendant,  and  the  plaintiff 
appeals. 

Phillips  &  Hicks,  for  appellant. 
Weed  &  HoUister,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts).  We  think  the  trial 
court  was  right  in  setting  aside  the  findings  of  the  jury  to  the 
seventh,  tenth,  and  eleventh  questions,  and  in  entering  judg- 
ment for  the  defendant.  It  seems  to  us  beyond  question 
that  the  admitted  facts  show  that  the  driver  of  the  horse  was 
guilty  of  contributory  negligence.  The  place  where  the  driver 
turned  his  horse  upon  the  track  was  not  in  dispute.  It  was 
at  a  point  about  30  or  35  feet  west  of  the  line  of  Main  street. 
At  this  point  the  cars  coming  down  Main  street  could  cer-< 
tainly  be  seen  when  at  a  distance  of  95  feet  measuring  around 
the  curve  of  the  track.  The  horse  was  gentle  and  under 
control.  The  train  was  going  (as  found  by  the  jury)  at  the 
rate  of  seven  miles  per  hour.  The  horse  was  walking. 
The  train  stopped  as  it  touched  the  buggy,  without  injuring 
it.  All  these  facts  are  verities  in  the  case.  Now,  when  Cole 
drove  upon  the  track  the  train  was  either  in  sight  or  it  was 
not  in  sight.  If  in  sight,  he  either  drove  on  without  looking, 
which  was  negligence,  or  he  looked,  and  then  drove  on  with 
knowledge  of  the  approach  of  the  train,  and  thus  assumed 
the  risk.  If  the  train  was  not  in  sight  when  he  drove  on  the. 
track,  then  it  is  a  demonstration  that  he  must  have  allowed 
his  horse  to  stand  upon  the  track  and  wait  for  the  train  to 
run  him  down.  The  train  was  going  at  the  rate  of  seven 
miles  an  hour.  It  traveled  more  than  95  feet  under  the  last 
supposition,  and  its  speed  was  constantly  diminishing  till  it 
came  to  a  standstill,  and  during  all  this  time  the  horse  was 
allowed  by  his  driver  to  stand  on  or  near  the  tiack.  During 
the  time  that  the  train  was  proceeding  95  feet,  granting  that 
a  horse  walks  more  than  3  miles  an  hour,  the  horse  could 
have  walked  at  least  40  feet,  and  could  easily  have  been  be- 
yond all  danger.  The  physical  facts  which  are  verities  in  the 
case,  and  incapable  of  being  explained  away,  demonstrate 
the  contributory  negligence  otthe  driver  beyond  dispute.  In 
this  view  of  the  case  no  other  question   need  be  considered* 

Judgment  affirmed. 
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{Supreme  Court  of  North  Carolina^  March  8^  1904.) 

r46S.  E.  Rep.  750.] 

Accident  at  Crossing— Negligence— Speed— Evidence — Municipal  Or- 
dinance and  Contract. 
On  the  qaestion  of  ne^li^ent  speed  of  a  train  which  collided  with  a 
team  at  a  crossing  in  a  city,  eyidence  that  the  speed  was  in  excess  of 
that  provided  by  a  contract  of  the  railroad  company  with  the  city, 
under  which  itobtained  the  giant  of  its  right  of  way,  is  admissible, 
equally  with  the  violation  of  an  ordinance. 

Same — Innputable  Negligence.* 

The  negligence  of  one  with  whom  plaintiff  was  riding  as  a  guest  in 
&  buggy  struck  by  defendant's  train  is  not  imputable  to  plaintiff. 

Appeal  from  Superior  Court,  Jones  County;  Mcore,  Judge. 

Action  by  Delia  Duval  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintifi.  Defendant  appeals. 
Reversed. 

D.  L.  Ward  and  M.  De  W.  Stevenson,  for  appellant. 
Simmons  &  Ward  and  N.  J.  Rouse,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  damages  for  personal 
injuries.  The  jury  found  that  the  plaintifi  was  injured  by 
the  negligence  of  the  defendant,  and  that  she  contributed  to 
her  injury  by  her  own  negligence.  There  are  but  two  excep- 
tions that  we  think  it  necessary  to  pass  upon  in  this  appeal, 
both  to  the  charge  of  the  court. 

Among  other  things,  the  court  charged  as  follows:  ''The 
plaintifi  introduced  a  contract  wherein  it  is  provided  that 
East  Carolina  Land  &  Railway  Company  shall  not  run  its  loco- 
motive through  the  streets  of  New  Bern  at  a  speed  greater 
than  three  miles  an  hour;  that  the  whistle  shall  be  sounded 
before  entering  upon  said  street,  and  the  bell  upon  the 
engine  tolled  while  passing  through  the  streets,  etc.  And  it 
is  admitted  that  the  defendant  has  su<*ceeded  to  the  rights  and 
liabilities  of  the  East  Carolina  Land  &  Lumber  Company. 
The  court  charges  you  that  this  is  a  contract  between  the 
city  and  the  defendant  company,  and  that  there  is  no  evidence 
that  its  provisions  have  been  enacted  into  an  ordinance  by 
the  city,  and  the  jury  cannot  consider  the  provisions  c/f  the 
same  as  bearing  upon  the  question  of  the  negligence  of  the 
defendant."  In  this  we  think  there  was  error.  The  only 
object  the  city  could  have  had  in  limiting  the  rate  of 
speed  at  which  a  train  was  permitted  to  run  through  its 
streets  was  the  protection  of  the  traveling  public.  It 
was  similar  to  an  ordinance  in  purpose  and  legal  efiect, 
at  least  in  civil  actions.  We  do  not  feel  compelled  in  this 
case  to  go  to  the  extent  of  saying  that  the  violation  of  such 
a  provision  in  a  contract  gives  rise  to  a  cause  of  action;  but 

*See  extensive  note  appended  to    United  Rys.   &   Electric  Co.    v, 
Biedler  (Md.),  10  R.  R.  R.  110,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  110. 
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Vie  hold  that,  equally  with  the  violation  of  an  ordinance,  it 
is  evidence  of  negligence  on  the  part  of  the  defendant.  If 
the  defendant  obtained  the  grant  of  its  right  of  way  by  virtue 
of  such  a  contract,  it  has  no  right  to  complain  at  the  rea- 
sonable enforcement  of  its  conditions  and  limitations.  Gor- 
rell  V.  Water  Supply  Co.,  124  N.  C.  328,  32  S.  E.  720,  46  L, 
R.  a.  513,  70  Am.  St.  Rep.  $98. 

The  court  further  charged  the  jury  as  follows:  "If  you  find 
from  the  evidence,  by  the  greater  weight  or  preponderance 
thereof,  that  the  plaintifi  was  riding  in  a  bugfiy  driven  and 
controlled  by  her  father,  that  the  plaintifi's  father  was  negli- 
gent in  approaching  the  crossing,  and  that  such  negligence 
contributed  to  the  injury  of  which  the  plaintiff  complains  as  a 
proximate  cause  thereof,  then  such  negligence  of  the  plain- 
tiff's father  is  imputable  to  the  plaintiff  as  her  own  negli- 
gence.*' This  also  was  error.  Imputable  negligence,  or 
''identification,"  as  it  is  sometimes  called  from  analogy  to 
the  Roman  law,  has  never  been  recognized  in  this  state, 
and  has  received  but  scant  recognition  in  any  part  of  this 
country.  The  question  was  directly  presented  and  expressly 
decided  in  Crampton  v.  Ivie,  126  N.  C.  894,  36  S.  E.  351,  in 
which  this  court  says:  "We  may  regard  it  as  settled  law 
that  the  negligence  of  a  driver  of  a  public  conveyance  is 
not  imputable  to  a  passenger  therein,  unless  the  passenger 
has  assumed  such  control  and  direction  of  said  vehicle  as  to 
be  considered  as  practically  in  exclusive  possession  thereof. 
In  other  words,  the  possession  of  the  passenger  must  be 
such  as  to  supersede  for  the  time  being  the  possession  of  the 
owner,  to  the  extent  of  making  the  driver  the  temporary  serv- 
ant of  the  passenger." 

In  the  case  at  bar  it  appears  that  the  plaintiff  was  not 
traveling  in  a  public  conveyance,  but  in  a  buggy  driven  by 
her  father.  We  will  assume  that  she  was  not  a  passenger 
for  hire,  but  was  riding  in  her  father's  buggy  as  his  guest. 
We  do  not  think  this  makes  any  difference,  either  in  prin- 
ciple or  in  legal  liability.  She  was  certainly  not  in  exclusive 
control  of  the  vehicle,  nor  could  her  father  be  considered  in 
any  sense  as  her  servant.  We  are  aware  that  in  a  few  in- 
stances it  has  been  held  that,  while  contributory  negligence 
cannot  be  imputed  to  one  riding  in  a  hired  vehicle,  it  may  be 
imputed  to  him  if  he  is  a  mere  guest.  The  overwhelming 
weight  of  authority  is  against  any  such  distinction,  and, 
in  common  with  nearly  all  the  courts  of  final  jurisdiction,  we 
are  utterly  unable  to  see  any  reasonable  basis  for  such  a  con- 
clusion. 

The  only  ground  for  the  doctrine  of  imputable  negligence 
in  any  of  its  phases  is  the  assumed  identity  of  the  passenger 
and  driver,  arising  out  of  an  implied  agency.  It  is  contended, 
as  he  selected  his  own  driver,  he  made  him  his  agent,  not 
only  for  the  general  purposes  of  his  employment,  but  for 
all  possible  contingencies  that  might  happen.     Under  this 
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doctrine  it  would  seem  that  if  the  driver  broke  the  passen- 
ger's Deck  he  would  be  acting  within  the  scope  of  his  agency. 
This  may  be  80»  but  it  does  not  seem  so  to  us.  Of  course, 
if  the  passenger  were  injured  through  the  negligence  of  the 
driver  alone,  he  must  look  alone  to  him  or  to  his  master  for 
his  recovery;  but  if  he  is  injured  through  the  concurring 
negligence  of  the  driver  and  some  one  else,  he  may  sue  either. 
This  is  equally  true  whether  the  plaintiff  is  a  passenger  for 
hire  or  a  mere  guest.  We  see  no  reason  why  the  latter  should 
be  placed  at  any  legal  disadvantage.  In  fact»  it  would  seem 
that,  if  there  were  any  difierencet  the  passenger  (or  hire, 
having  the  legal  right  to  the  services  of  his  driver,  would  be 
in  a  position  to  exercise  a  greater  degree  of  control  than 
one  whose  presence  was  merely  permissive.  An  examination 
of  the  origin,  growth,  and  decadence  of  the  doctrine  seems  to 
US  to  show  the  correctness  of  our  conclusions,  aside  even 
from  the  weight  of  authority. 

The  doctrine  that  the  negligence  of  driver  was  imputable 
to  the  passenger  is  considered  to  have  originated  in  the  Eng- 
lish case  of  Thorogood  v.  Bryan,  decided  in  1849,  and  re- 
ported in  8  C.  B.  115.  The  action  was  brought  against  the 
owner  of  an  omnibus  by  which  the  deceased  was  run  over  and 
killed.  The  omnibus  in  which  he  had  been  carried  bad  set 
him  down  in  the  middle  of  the  road  instead  of  drawing  up 
to  the  curb,  and  before  he  could  get  out  of  the  way  he  was 
run  over  by  the  defendant's  omnibus,  which  was  coming  alorg 
at  too  rapid  a  pace  to  be  stopped  in  time  to  prevent  the 
injury.  The  court  directed  the  jury  that,  **If  they  were  of 
opinion  that  want  of  care  on  the  part  of  the  driver  of  Bar- 
ber's omnibus  in  not  drawing  up  to  the  curb  to  put  the 
deceased  down,  or  any  want  of  care  on  the  part  of  the  de- 
ceased himself,  had  been  conducive  to  the  injury,  in  either 
of  thDse  cases,  notwithstanding  the  defendant,  by  her  servant, 
had  been  guilty  of  negligence,  their  verdict  must  be  for  the 
defendant."  This  case,  after  being  much  criticised,  was 
expressly  overruled  in  1888  by  the  House  of  Lords  in  the  case 
of  The  Bernine,  13  App.  Cas.  i,  in  which  opinions  were 
delivered  by  Lords  Herschell,  Bramwell,  and  Watson. 

Among  other  things  in  his  opinion.  Lord   Herschell  says: 
*'In  support   of    the  proposition     that    this    establishes   a 
defease,  they  rely   upon  the  case  of  Thorogood  v.  Bryan  (i), 
which    undoubtedly   does  support    their  contention.     This 
case  was  decided  as  long  ago   as   1849,  and  has  been  followed 
in  some  other  cases;  but  though   it  was  early  subjected  to 
adverse  criticism,  it  has  never  come  for  revision  before  a  court 
of  appeals  until  the  present  occasion.    *     *    *    It  is  necessary 
to  examine  carefully  the  reasoning  by  which  this  conclusion 
was  arrived  at.     Coltman,  J.,  said:    *  It  appears  tome  that, 
having  trusted  the  party  by  selecting  the  particular  convey- 
ance, the  plaintiff  has  so  far  identified   himself  with   the 
owner  and  her  servants  that  if  any  injury  results  from  their 
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negligence  he  must  be  considered  a  party  to  it.    In  other  word?, 
the  passenger  is  so  far  identified  with  the  carriage  in  which 
he  is  traveling  that  want  of  care  of  the  driver  will  be  a  defense 
of  the  driver  of  the  carriage  which  directly  caused  the  injury.' 
Maule  and  Vaughan  Williams,  J.,  also  dwelt  upon  this  view 
of  the  identification  of  the  passenger  with  the  driver  of  the 
vehicle  in  which  he  is  being  carried.     The  former  thus  ex- 
presses himself :    ^I  incline  to  think  that,  for  this  purpose, 
the  deceased  must  be  considered  as  identified  with  the  driver  of 
the  omnibus  in  which   he  voluntarily  became  a  passenger, 
and  that  the  negligence  of  the  driver  was  the  negligence  of  the 
deceased.'    Vaughan  Williams,  J.,  said:    'I  think  the  pas- 
senger must,  (or  this  purpose,  be  considered  as  identified 
with  the  person  having  the  management  of  the  omnibus  he 
was  conveyed  by. '     With  the  utmost  respect  for  these  emi- 
nent judges,  I  must  say  that  I  am  unable  to  comprehend  this 
doctrine  of  identification    upon  which  they    lay  so   much 
stress.     In  what  sense  is  the  passenger  by  a  public  stage- 
coach, because  he  avails  himself  of  the  accommodation  afforded 
by  it,  identified  with  the  driver?    The  learned  judges  mani- 
festly do  not  mean  to  suggest  (though  some  of  the  language 
used  would  seem  to  bear  that  construction)  that  the  passenger 
is  so  far  identified  with  the  driver  that  the  negligence  of  the 
latter  would  render  the  former  liable  to  third  persons  injured 
by  it.     I  presume  that  they  did  not  even   mean  that  the 
identification  is  so  complete  as  to  prevent  the  passenger  from 
recovering  against  the  driver's  master,  though,  if  'negligence 
of  the  owner's  servants  is  to  be  considered   negligence  of  the 
passenger,' or  if  he  'must  be  considered   a   party'   to  their 
negligence,  it  is  not  easy  to  see  why  it  should  not   be  a   bar 
to  such  an  action.     In  short,  so  far  as  I  can  see,  the  identifi* 
cation  appears  to  be  effective  only  to  the  extent  of  enabling 
another  person  whose  servants  have  been  guilty  of  negli- 
gence to  defend  himself  by  the  allegation  of  contributory 
negligence  on  the  part  of  the  person   injured.     But  the  very 
question   that   had  to  be  determined   was  whether  the  con- 
tributory negligence  of  the  driver  of  the  vehicle  was  a  defense 
as  against  the  passenger  when  suing  another  wrongdoer.     To 
say  that  it  is  a  defense  because  the  passenger  is  identified 
with  the  driver  appears  to  beg  the  question,  when  it  is  not 
suggested  that  this  identification  results  from  any  recognized 
principle  of    law,  or  has  any   other  effect    than  to    furnish 
that  defense,  the  validity    of  which  was  the  very  point  in 
issue.     Two  persons  may  no  doubt  be  so  bound  together  by 
the  legal  relation   in  which  they  stand  to  each  other  that  the 
acts  of  one  may   be  regarded  by  the  law  as  the  acts  of  the 
other.     But  the  relation   between  the  passenger  in  a   public 
vehicle,  and   the  driver  of  it,  certainly  is  not  such  as  to   fall 
within  any  of  the  recognized  categories  in  which  the  act   of 
one  man  is  treated  in  law  as  the  act  of  another.     I  pass  now 
to  the  other  reasons  given  for  the  judgment  in  Thorogood 
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V.  Bryan*  Maule,  J.,  says:    'On  the  part  of  the  plaintifi  it  is 
suggested  that  a  passenger  in  a  public  conveyance  has  no  con- 
trol over  the  driver.     But  I  think  that  cannot  with  propriety 
be  said.     He  selects  the  conveyance.     He  enters  into  a  con- 
tract with  the  owner,  whom   by  his  servant,  the  driver,  he 
employs  to  drive  him.     If  he  is  dissatisfied  with  the  mode 
of  conveyance,   he  is  not  obliged  to    avail  himself    of  it. 
*    *    *     But,  as  regards  the  present  plaintiff,  he  is  not  al- 
together without  fault;  he  chose  his  own  conveyance,  and 
must  take  the  consequences  of  any  default  on  the  part  of  the 
driver  whom   bethought   fit  to  trust.'     I  confess  I  cannot 
concur  in  this  reasoning.     I  do  not  think  it  well  founded 
either  in  law  or  in  fact.     What  kind  of  control  has  the  pas- 
senger over  the  driver  which  would  make  it  reasonable  to 
hold  the  former  affected  by  the  negligence  of  the  latter?    And 
is  it  any  more  reasonable  to  hold  him  so  affected   because 
he  chose  the  mode  of  conveyance,  that  is  to  say,  drove  in  an 
omnibus  rather  than  walked,  or  took  the  first  omnibus  that 
passed  him,  instead  of  waiting  for  another?    And  when  it  is 
attempted  to  apply  this  reasoning  to  passengers  traveling  in 
steamships  or  on  railways,   the  unreasonablenefs  of  such 
doctrine  is  even  more  glaring.     The  only  other  reason  given 
is  contained  in  the  judgment  of  Creswell,  J.,  in  these  words: 
'If  the  driver  of  the  omnibus  the  deceased  was  in  had,  by  his 
negligence  or  want  of  due  care  and  skill,  contributed  to  an 
injury  from  a  collision,  his  master  clearly  could  maintain  no 
action.     And  I  must  confess  I  see  no  reason  why  a  passenger 
who  employs  the  driver  to  convey  him  stands  in  any  better 
positioQ.'     Surely,  with,  deference,  the  reason  for  the  differ- 
ence lies  on  the  very  surface.     If  the  master  in  such  a  case 
could  maintain  no  action,  it  is  because  there  existed  between 
him  and  the  driver  the  relation  of  master  and  servant.     It 
is  clear  that,  if  his  driver's  negligence  alone  had  caused  the 
collision,  he  would  have  been  liable  to  an  action  for  the 
injury  resulting  from  it  to  third  parties.     The  learned  judge 
would,  I   imagine,  in  that  case  have  seen  a  reason  why  a 
passenger  in  the  omnibus  stood  in  a  better  position  than  the 
master  of  the  driver.     I  have  now  dealt  with  all  the  reasons 
on  which  the  judgment  in  Thorogood  v.  Bryan  was  founded, 
and  I  entirely  agree  with  the  learned  judges  in  the  court 
below  in  thinking  them    inconclusive  and    unsatisfactory." 
In  bis  opinion  Lord  Watson  says:    '|It  humbly    appears 
to  me  that  the  identification    upon  which  the    decision   in 
Thorogood  v.  Bryan  is  based  has  no  foundation  in  fact.     I 
am  of  opinion  that  there  is  no  relation  constituted  between 
the  driver  of  an  omnibus  and  its  ordinary  passengers  which 
can  justify  the  inference  that  they  are  identified  to  any   ex- 
tent whatever  with  his  negligence.     He  is  the  servant  of  the 
owner,  not    their  servant;  he  does  not  look  to  them   for 
orders,  and  they  have  no  right  to  interfere  with   his  conduct 
of  the  vehicle,  except,  perhaps,  the  right  of  remonstrance 
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^ben  he  is  doing,  or  threatens  to  do,  something  that  is  wrong 
and  inconsistent  with  their  safety.  Practically  they  have 
no  greater  measure  of  control  over  his  actions  than  the  pas- 
senger in  a  railway  train  has  over  the  conduct  of  the  engine 
driver." 

We  have  quoted  at  length  from  this  case  because  it  is  the 
distinct  and  final  repudiation  of  the  doctrine  by  the  highest 
judicial  tribunal  in  England,  where  it  originated,  as  well  as 
from  the  further  fact  that  the  reasoning  upon  which  the 
learned  and  able  opinions  are  founded  apply  equally  to  cases 
where  the  plaintiff  is  a  mere  guest.  The  same  may  be  said 
of  Little  V.  Hackett,  n6  U.  S.  336,  6  Sup.  Ct.  391.  29  L. 
Ed.  652,  which  is  cited  with  approval  by  Lord  Herschell  in 
The  Bernine.  Hackett,  the  plaintiff,  was  injured  by  the 
collision  of  a  railroad  train  with  the  carriage  in  which  he 
was  riding.  The  evidence  tended  to^how  that  the  accident 
was  the  result  of  the  concurring  negligence  of  the  managers 
of  the  train  and  of  the  driver  of  the  carriage — of  the  man- 
agers of  the  train  in  not  giving  the  usual  signals  of  its  ap- 
proach by  ringing  a  bell  and  blowing  a  whistle,  and  in  not 
having  a  flagman  on  duty;  and  of  the  driver  of  the 
carriage  in  turning  the  horses  upon  the  track  with-^ 
out  proper  precautions  to  ascertain  whether  the  train 
was  coming.  The  defense  was  contributory  negligence 
in  driving  on  the  track,  the  defendant  contending  that 
the  driver  was  thereby  negligent,  and  that  his  neg- 
ligence was  to  be  imputed  to  the  plaintiff.  The  court 
left  the  question  of  the  neciligence  of  the  parties  in 
charge  of  the  train  and  of  the  driver  of  the  carriage  to  the 
jury,  and  no  exception  was  taken  to  its  instructions  on  this 
head.  But  with  reference  to  the  alleged  imputed  negligence 
of  the  plaintiff,  assuming  that  the  driver  was  negligent,  the 
court  instructed  them  that  unless  the  plaintiff  interfered  with 
the  driver  and  controlled  the  manner  of  his  driving,  his 
negligence  could  not  be  imputed  to  the  plaintiff.  Upon 
appeal  the  judgment  was  afiBrmed.  Justice  Field,  speaking 
for  a  unanimous  court,  says  on  page  374,  116  U.  S.,  and  page 
394,  6  Sup.  Ct.,  29  L.  Ed.  652 :  ''Cases  cited  from  the  English 
courts,  as  we  have  seen,  and  numerous  others  decided  in 
the  courts  of  this  country,  show  that  the  relation  of  master 
and  servant  does  not  exist  between  the  passenger  and  the 
driver,  or  between  the  passenger  and  the  owner.  In  the 
absence  of  this  relation,  the  imputation  of  their  negligence 
to  the  passenger,  where  no  fault  of  omission  or  commission  is 
chargeable  to  him,  is  against  all  legal  rules.  If  their  negli- 
gence could  be  imputed  to  him,  it  would  render  him,  equally 
with  them,  responsible  to  third  parties  thereby  injured,  and 
would  also  preclude  him  from  maintaining  an  action  against 
the  owner  for  injuries  received  by  reason  of  it.  But  neither 
of  these  conclusions  can  be  maintained;  neither  has  the 
support  of  any  adjudged  cases  entitled  to  consideration.     The 
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truth  is,  the  decision  in  Thorogood  v.  Bryan  rests  upon 
indefensible  ground.  The  identification  of  the  passenger 
with  the  negligent  driver  or  the  owner,  without  his  personal 
co-operation  or  encouragement,  is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  parties  are  not  in  the  same 
position.  The  owner  of  a  public  conveyance  is  a  carrier, 
and  the  driver  or  the  person  managing  it  is  his  servant. 
Neither  of  them  is  the  servant  of  the  passenger,  and  his 
asserted  identity  with  them  is  contradicted  by  the  daily 
experience  of  the  world."  Again  the  court  says,  on  page  379, 
116  U.  S.,  and  page  397,  6  Sup.  Ct.,  29  L.  Ed.  652:  "There 
is  no  distinction  in  principle,  whether  the  passengers  be  on 
a  public  conveyance,  like  a  railroad  train  or  an  omnibus,  or 
be  on  a  hack,  hired  from  a  public  stand  in  the  street,  for  a 
drive.  Those  on  a  hack  do  not  become  responsible  for  the 
negligence  of  the  driver  if  they  exercise  no  control  over 
him  further  than  to  indicate  the  route  they  wish  to  travel  or 
the  places  to  which  they  wish  to  go.  If  he  is  their  agent, 
so  that  bis  negligence  can  be  imputed  to  them,  to  prevent 
their  recovery  against  a  third  party  he  must  be  their  agent 
in  all  respects,  so  far  as  the  management  of  the  carriage  is 
concerned,  and  responsibility  to  third  parties  would  attach  to 
them  for  injuries  caused  by  his  negligence  in  the  course  of 
his  employment.  But,  as  we  have  already  said,  responsibility 
cannot,  within  any  recognized  rules  of  law,  be  fastened  upon 
one  who  has  in  no  way  interfered  with  and  controlled  in  the 
matter  causing  the  injury.  From  the  simple  fact  of  hiring 
the  carriage  or  riding  in  it  no  such  liability  can  arise.  The 
party  hiring  or  riding  must  in  some  way  have  co-operated 
in  producing  the  injury  complained  of  before  he  incurs  any 
liability  for  it.  'If  the  law  were  otherwise, '  as  said  by  Mr. 
Justice  Depue  in  his  elaborate  opinion  in  the  latest  case 
in  New  Jersey,  'not  only  the  hirer  of  the  coach,  but  also 
all  the  passengers  in  it,  would  be  under  a  constraint  to 
mount  the  box  and  superintend  the  conduct  of  the  driver  in 
the  management  and  control  of  his  team,  or  be  put  for  remedy 
exclusively  to  an  action  against  the  irresponsible  driver  or 
equally  irt esponsible  owner  of  a  coach,  taken,  it  may  be,  from 
a  coach  stand,  for  the  consequences  of  an  injury  which 
was  the  product  of  the  co-operating  wrongful  acts  of  the 
driver  and  of  a  third  person,  and  that,  too,  though  the  passen- 
gers were  ignorant  of  the  character  of  the  driver,  and  of 
the  responsibility  of  the  owner  of  the  team,  and  strangers  to 
the  route  over  which  they  were  to  be  carried.'  " 

The  court  further  cites  with  approval  the  case  of  Dyer 
V.  Ry.,  71  N.  Y.  228,  in  which  the  facts  are  very  similar 
to  those  in  the  case  at  bar,  in  the  following  words:  ''The 
plaintiff  was  injured  while  crossing  the  defendant's  rail- 
road tracks  on  a  public  thoroughfare.  He  was  riding  in  a 
wagon  by  the  permission  and  invitation  of  the  owner  of  the 
horses  and  wagon.  At  that  time  a  train  standing  south  of 
11 R  R  R— 16 
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certain  buildings,  which  prevented  its  being  seen,  had  started 
to  back  over  the  crossing,  without  giving  the  driver  of  the 
wagon  any  warning  of  its  approach.  The  horses,  becomins: 
frightened  by  the  blowing  ofi  of  steam  from  engines  in  the 
vicinity,  became  unmanageable,  and  the  plaintifi  was  thrown 
or  jumped  from  the  wagon,  and  was  injured  by  the  train, 
which  was  backing.  It  was  held  that  no  relation  of  princi- 
pal and  agent  arose  between  the  driver  of  the  wagon  and  the 
plaintifi,  and,  although  he  traveled  voluntarily,  be  was  not 
chargeable  with  negligence,  and  there  was  no  claim  that 
the  driver  was  not  competent  to  control  and  manage  the 
horses.*' 

In  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  38  Am.  Rep. 
5^8,  the  plaintiff  below  (Kelly)  was  injured  while  riding  on 
a  street  car  in  collision  with  a  car  of  the  Transfer  Company, 
and  was  permitted  to  recover,  although  it  appeared  that  the 
servants  of  both  companies  weie  negligent.  The  Chief  Jus- 
tice, in  delivering  the  opinion  of  the  court,  said:  '4t  seems 
to  us,  therefore,  that  the  negligence  of  the  company  or  of  its 
servants  should  not  be  imputed  to  the  passenger,  where  such 
negligence  contributes  to  his  injury  jointly  with  the  negli- 
gence of  a  third  party,  any  more  than  it  should  be  so  imputed 
where  the  negligence  of  the  company  or  its  servants  was  the 
sole  cause  of  the  injury.*'  'indeed,"  the  Chief  Justice 
added,  ''it  seems  as  incredible  to  my  mind  that  the  right  of 
a  passenger  to  redress  against  a  stranger  for  an  injury, 
caused  directly  and  proximately  by  the  latter's  negligence, 
should  be  denied  on  the  ground  that  the  negligence  of  his 
carrier  contributed  to  his  injury,  he  being  without  fault  him- 
self, as  it  would  be  to^  hold  such  passenger  responsible  for  the 
negligence  of  his  carrier  whereby  an  injury  was  inflicted  upon 
a  stranger.  And  of  the  last  proposition,  it  is  enough  to  say 
that  it  is  simply  absurd." 

In  Robinson  v.  Railroad,  66  N.  Y.  11,  23  Am.  Rep.  i,  Church, 
C.  J.,  a  distinguished  jurist,  speaking  for  an  able  court,  says: 
''It  is  therefore  the  case  of  a  gratuitous  ride  by  a  female 
upon  the  invitation  of  the  owner  of  a  horse  and  carriage. 
The  plaintifi  had  no  control  of  the  vehicle,  nor  ot  the  driver 
in  its  management.  It  is  not  claimed  but  that  Conlon  was 
an  able-bodied,  competent  person  to  manage  the  establish- 
ment, nor  that  he  was  intoxicated  or  in  any  way  unfit  to  have 
charge  of  it.  Upon  what  principle  is  it  that  his  negligence 
is  imputable  to  the  plaintifi?  It  is  conceded  that,  if  by  his 
negligence  he  had  injured  a  third  person,  she  would  not  be 
liable.  She  was  not  responsible  for  his  acts,  and  had  no  right 
and  no  power  to  control  them.  True,  she  had  consented  to 
ride  with  him,  but  as  he  was  in  every  respect  competent  and 
suitable,  she  was  not  negligent  in  doing  so.  Can  she  be  held, 
by  consenting  to  ride  with  him,  to  guaranty  his  perfect  care 
and  diligence?  There  was  no  necessity  for  riding  with  him. 
It  was  a  voluntary  act  on  the  part  of  the  plaintifi,  but  it  was 
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Dot  an  unla^^ful  or  negligent  act.     She  was  injnred  by  the 
negligence  of  a  third  person,  and  was  free  from  negligence 
herself,  and  I  am  unable  to  perceive  any  reason  for  imputing 
Conlon's  negligence  to*her."    Again,  the  court  says,  on  page 
13,  66  N.  Y.,  23  Am.  Rep.  i:  ^'I  am  unable  to  find  aoy  legal 
principle  upon  which  to  impute  totheplaintifithe  negligence 
of  the  driver.     The  whole  argument  on  behalf  of  the  appel- 
lants on  this  point  is  contained  in  the  following  paragraph 
from  the   brief  of  its  counsel:    'So,  if  the  plaintiff  had  pro- 
ceeded on  this  journey  upon  the  invitation  of  Conlon  for  the 
like  purpose,  she  having  voluntarily  intrusted  her  safety  to 
his  care  and  prudence,  and  thus  exposed  herself  to  the  risk 
of  injury   arising  from  his  negligence  or  want  of  skill,  she 
would  be  precluded  from  recovering,  if  he  thereby  contributed 
to  her  injury.'     If  this  argument  is  sound,  why  should  it  not 
apply  in  all  cases  to  public  conveyances,  as  well  as  private? 
The  acceptance  of  an  invitation  to  ride  creates  no  more  re- 
sponsibility for  the  acts  of  the  driver  than  the  riding  in  a 
stage-coach  or  even  a  train  of  cars,  providing  there  was  no 
negligence  on  account  of  the  character  or  condition  of  the 
driver,  or  the  safety  of  the  vehicle,  or  otherwise.     It  is  no 
excuse  for  the  negligence  of  the  defendant  that  another  per- 
son's negligence  contributed  to  the  injury,  for  whose  acts  the 
plaintiff  was  not  responsible.     The  rule  of  contributory  oeg- 
ligence  is  very  strict  in  this  state,  and  should  not  be  extended, 
nor  should  the  rule  of  imputable  negligence  be  extended   to 
new  cases,  where  the  reason  for  its  adoption  is  not  apparent.*' 
In  Railway  Co.  v.  Lapsley,  $1   Fed.  174,  2  C.  C.  A.    149, 
16  L.  R.  A.  800,  Sanborn,  C.  J.,  speaking  for  the  court,  says: 
^'But  where  the  owner  and  driver  of  a  team  and  carriage 
invites  another  to  ride  in  his  carriage,  no  relation   of  princi- 
pal and  agent   is  created;  no  relation  of  master  and  servant 
is  established;  the  owner  and  driver  of  the  team  are  not  con- 
trolled by,  and  are  not  in  any  sense  the  agents  of,  the  invited 
guest;  and  to  hold  him  responsible  for  the  negligence  of  the 
former,  by  whose  permission  alone  he  rides,  is  unauthorized 
by  the  law  and  repugnant  to  reason.     That  he  who  suffers 
injury  from  another's  negligence  may  recover  compensation 
of  the  wrongdoer  is  a  principle  founded  in  natural   justice 
and  sustained   by  every  precedent.     That  where  the  negli- 
gence of  the  person  injured  has  contributed  to  the  injury  he 
cannot  so  recover,  because  it  is  impracticable,  in  the  adminis- 
tration of  justice,  to  divide  and  apportion  the  compensation 
in  proportion  to  the  varying  degrees  of  concurring  negligence, 
is  equally  well  settled.     But  that  he  whose  wrongful  acts  or 
omission  has  caused  the  injury  and   damage,  and  who,  upon 
every  consideration  of  justice  and  reason,    ought  to   make 
compensation  for  it,  shall  be  permitted  to  escape   because  a 
third  person,  over  whom  the  injured  person  had  no  control, 
and  whose  only  relation  to   him  was  that  of  a  guest  to   his 
host,  has    been    guilty  of  negligence  that  contributed  to 
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the  iDJary,  is  neither  just  nor  reasonable.     According  to  the 
verdicc  of  this  jury,  a  loss  of  $i,ooo  was  entailed  upon  the 
decedent  by  the  negligence  of  this  defendant.     The  defend- 
ant's wrongful  omission  was  the  proximate  caase  of  tbis 
damage.     The  decedent  in  no  way  caused  or  contributed,  by 
any  act  or  omission  of  hers,  to  this  injury.     She  had  no  con- 
trol over  her  brother,  the  driver,  who  may  have  contributed, 
by  his  carelessness,  to  the  damage.     Upon  what  principle, 
now,  can  it  be  justly  said  that  the  decedent  must  bear  all  this 
loss,  when  she  neither  caused,  was  responsible  for,  nor  could 
have  prevented  it,  because  this  third  person  assisted  to  cause 
the  injury,  the  proximate  cause  of  which  was  the  wrongful 
act  of  the  defendant  company?     If  there  exists  in  the  realms 
of  jurisprudence  any  sound  principle  upon  which  so  unright- 
eous a  punishment  of  the  innocent  and   the  discharge  of  the 
guilty  may  be  based,  we  have  been  unable  to  discover  it." 

In  Dean  v.  Railway,  129  Pa.  514,  Clark,  J.,  deliveriag  the 
opinion  of  the  court,  says,  on  page  524,  18  Atl.  720.  6  L.  R. 
A.  143,  15  Am.  St.  Rep.  733:  ''Quotations  might  be  given, 
from  many  cases  in  the  different  states,  illustrating  the  very 
firm  and  emphatic  manner  in  which  the  doctrine  of  this  cel^ 
ebrated  case  has  been  denied.  The  authorities  in  England 
and  the  great  current  of  authorities  of  this  country  are  against 
it.  Nor  can  I  see  why,  upon  any  rule  of  public  policy,  a 
party  injured  by  the  concurrent  and  contributory  negligence 
of  two  persons,  one  of  them,  bis  common  carrier,  should 
be  held,  and  the  other  released  from  liability.  As  to  this, 
I  speak  only  for  myself.  In  my  opinion,  there  is  no  princi- 
ple consonant  with  common  sense,  common  honesty,  or 
public  policy  which  should  hold  one  not  guilty  of  any  neg- 
ligence, either  of  omission  or  commission,  for  the  negligence 
of  another  imputed  to  him  under  such  circumstances.  Al- 
though, in  Carlisle  v.  Brisbane  [113  Pa.  544,  6  Atl.  372],  I 
may  appear  to  have  accepted  that  doctrine,  I  mean  merely 
to  state  that  the  ground  upon  which  this  court  had  rested 
that  rule  was  better  than  that  taken  by  the  English  courts. 
But  if  this  were  not  so.  Fields  was  not  a  common  carrier. 
Dean  was  riding  in  the  wagon  merely  by  invitation  of  Fields, 
who  happened  to  be  going  in  the  direction  of  Dean's  home 
with  a  load  of  provisions.  He  was  carried  without  com- 
pensation, merely  as  an  act  of  kindness  on  the  part  of  Fields^ 
who  had  sole  control  of  the  team  and  of  the  wagon.  The  case 
is  similar  in  this  respect  to  Carlisle  v.  Brisbane,  supra,  and  to 
the  case  of  Follman  v.  City  of  Mankato  [Minn.]  29  N.  W. 
317,  59  Am.  Rep.  340.  We  are  clearly  of  opinion  that,  if 
Dean  himself  was  guilty  of  no  negligence,  the  negligence  of 
Fields  cannot  be  imputed  to  him." 

This  case  was  expressly  approved  in  Bunting  v. 
Hogsett,  139  Pa.  363,  where  the  court  uses  the  ioU 
lowing  language,  on  page  376,  21  Atl.  33,  12  L.  R 
A.  268,  23  Am.  St.    Rep.    192:    ''But  Thorogood  v.    Bryan, 
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supra,  which  is  the  leading  case,  has  been  recently 
overruled  in  the  English  Court  of  Appeals.  The  Bernine 
(Mills  V.  Armstrong)  I2  Prob.  &  D.  58.  And  the  doctrine,  al- 
though formerly  accepted  in  many  of  the  states,  is  now  gen- 
erally disapproved.  The  authorities  in  England  and  the  great 
current  of  authority  in  this  country  are  against  it.  The  cases 
are  collected  in  Dean  v.  Railroad,  supra.  They  are  numer- 
ous, and  it  is  unnecessary  to  refer  to  them  here.  What  was 
there  said  was  given  as  an  individual  opinion  merely,  and 
was  to  some  extent,  perhaps,  obiter  dictum;  but  we  are  now 
ananimously  of  opinion  that  the  views  there  expressed, 
somewhat  in  advance,  contain  the  proper  exposition  of  the 
law.  The  identification  of  the  passenger  with  the  negligent 
driver,  or  the  owner,  or  with  the  carrier,  as  the  case  may  be» 
without  his  co-operation  or  encouragement,  is  a  gratuitous 
assumption.  As  Mr.  Justice  Field  said,  in. Little  v.  Hackett. 
166  U.  S.  366,  6  Sup.  Ct.  391,  29  L.  Ed.  652:  ^There  is  no 
such  identity.  The  parties  are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  is  a  carrier,  and  the  driver 
or  the  person  managing  it  is  his  servant.  Neither  of  them  is 
the  servant  of  the  passenger,  and  his  asserted  identity  with 
them  is  contradicted  by  the  daily  experience  of  the  world/ 
The  rationale  of  the  rule  of  Thorogood  v.  Bryan  is  expressly 
disavowed  in  our  own  case  of  Lockhart  v.  Litchtenthaler» 
and  it  is  now  rejected  as  untenabie  and  wholly  indefensible. 
Nor  is  there  any  rule  or  principle  of  public  policy  which  will 
support  such  a  doctrine.  If  a  person  is  injured  by  the  concur- 
rent and  contributory  negligence  of  two  persons,  one  of 
them  being  at  the  time  the  common  carrier  of  his  person, 
there  is  no  reason,  founded  in  public  policy  or  otherwise, 
which  should  release  one  of  them  and  hold  the  other.  It  is 
true,  the  carrier  may  be  subjected  to  a  higher  degree  of  care 
than  his  co-tort-feasor,  but  this  affords  no  reason  why  either 
or  both  of  them  should  not  be  held  to  that  degree  of  care« 
respectively,  which  the  law  imposes  upon  them,  and  to  be 
answerable  in  damages  accordingly.  The  general  rule  un- 
doubtedly is,  if  a  person  suffers  injury  from  the  joint  negligence 
of  two  parties,  and  both  are  negligent  in^  a  manner  which 
contributes  to  the  injury,  they  are  liable  jointly  and  severally, 
and  it  would  seem,  in  principle,  to  be  a  matter  of  no  con- 
sequence that  one  of  them  is  a  common  carrier.  Neither 
the  comparative  degrees  of  care  required,  nor  the  compara- 
tive degrees  of  culpability  established,  can  affect  the  liability 
of  either.'* 

It  is  unnecessary,  as  well  as  impracticable,  to  cite 
all  the  other  cases  we  have  examined  on  this  sub- 
ject, and  so  we  will  confine  ourselves  to  a  few  in  which  the 
precise  question  under  consideration  is  directly  presented. 
That  one  who  is  injured  by  the  joint  or  concurring  negligence 
of  a  private  person,  with  whom  he  is  riding  by  invitation  as 
a  guest  or  companion,  and  a  third  person,  is  not  chargeable 
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with  the  neKligence  of  the  driver,  is  held  in  the  followinsr 
cases:  Masterson  v.  N.  Y.  C.  R.  Co.,  84  N.  Y.  247,  38  Am. 
Rep.  510;  Strauss  v.  Railroad  (Sup.)  39  N.  Y.  Supp.  998; 
Kessler  v.  R.  Co.  (Sup.)  38  N.  Y.  Supp.  799;  Street  Ry.  Co. 
V.  Powell,  89  Ga.  601,  i6S.  E.  118;  Leavenworth  v.  Hatch,  57 
Kan.  57, 45Pac.  6$,  57  Am.  St.  Rep.  309;  Cahill  v.  Railroad. 
92  Ky.  345,  18  S.  W.  2;  Noyes  v.  Boscawen,  64  N.  H.  631, 
10  Atl.  690,  10  Am.  St.  Rep.  410;  Ouverson  v.  Grafton,  5  N. 
D.  281,  65  N.  W.  676;  St.  Clair  R.  Co.  v.  Eadie,  43  Ohio, 
91,  I  N.  E.  519;  Carlisle  v.  Brisbane,  113  Pa.  544,  6  All.  372. 
57  Am.  Rep.  483;  P.  W.  &  B.  R.  Co.  v.  Hogeland,  66  Md. 
149,  7  Atl.  105,  59  Am.  Rep.  159;  B.  &  O.  R.  Co.  v.  State, 
79  Md.  335,  29  Atl.  518,  47  Am.  St.  Rep.  41 5 ;  R.  Co.  v. 
Davis,  69  Miss.  444,  13  South.  693;  Follman  v.  Mankato,  35 
Minn.  522,  29  N.  W.  317,  59  Am.  Rep.  340;  Com'rs  v. 
Mutchler,  137  Ind.  140,  36  N.  £.  534;  2  Jaggard,  Torts,  §  276, 
p.  982;  Bishop  Noncont.  Law,  §  1070. 

The  rule  is  thus  stated  in  7  Am.  &  Eng.  Enc.  447:  '^Occu- 
pants of  Private  Conveyances.  In  the  second  class  of  cases 
there  has  been,  and  still  is,  much  conflict  among  the  authori- 
ties, but  the  true  principle  seems  to  be  that  when  a  person 
is  injured  by  the  negligence  of  the  defendant  and  the  con- 
tributory negligence  of  one  with  whom  the  injured  person  is 
riding  as  a  guest  or  companion,  such  negligence  is  not  im- 
putable to  the  injured  person;  while,  on  the  other  hand,  it 
may  be  imputable  when  the  injured  person  is  in  a  position 
to  exercise  authority  or  control  over  the  driver."  Judge 
Thompson,  in  his  Commentary  on  the  Law  of  Negligence, 
vol.  I,  §  502,  thus  lays  down  the  rule:  ''Negligence  of  the 
driver  is  not  imputed  to  the  passenger  on  a  private  convey- 
ance riding  by  invitation.  While  there  are  a  few  untenable 
decisions  to  the  contrary,  nearly  all  American  courts  are 
agreed  that  the  rule  under  consideration  extends  so  far  as 
to  hold  that  where  a  person,  while  riding  on  a  private 
vehicle  by  the  invitation  of  the  driver  or  the  owner  or  the 
custodian  of  the  vehicle,  and  having  no  authority  or  control 
over  the  driver,  and  being  under  no  duty  to  control  his  conduct, 
and  having  no  reason  to  suspect  any  want  of  care,  skill,  or 
sobriety  on  his  part,  is  injured  by  the  concurring  negligence 
of  the  driver  and  a  third  person  or  corporation,  the  negli- 
gence of  the  driver  is  not  imputed  to  him,  so  as  to  prevent 
him  from  recovering  damages  from  the  other  tort  feasor." 

We  cannot  better  close  this  discussion  than  by  the  following 
quotation  from  i  Shearman  &  Redfield  on  Negligence,  §  66, 
and  in  doing  so  we  deem  it  proper  to  say  that,  while  we  fully 
approve  of  the  legal  conclusions  arrived  at  by  the  distin- 
guished authors,  we  do  not  wish  to  be  held  entirely  responsible 
for  the  vigor  of  their  language:  "Doctrine  of  Identifi- 
cation. As  already  stated,  the  fact  that  the  injury  was  caused 
by  the  joint  negligence  of  the  defendant  and  a  mere  stranger 
is  universally  admitted  to  be  no  defense.     But,  in  the  famous 
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case  of  Tborogood  v.  Bryan,  an   English  conrt  invented  a 
new  application  of  the  old  Roman  doctrine  of  identification, 
and  held  that  a  passenger  in  a  public  vehicle,  though  having 
no  control  over  the  driver,  must  be  held  to  be  so  identified  with 
the  vehicle  as  to  be  chargeable  with  any  negligence  on  the  part 
of  its   managers  which   contributed  to  an  injury  inflicted 
upon   sach  passenger  by  the  negligence  of  a  stranger.     In 
former   editions,  we  devoted  much  space  to  the  refutation  of 
this   doctrine  of 'identification.'     But  it  is  needless  to  do  so 
any    longer,  since  the  entire  doctrine  has,  since  our  first 
edition,  been  exploded  in   every  court,  beginning  with   New 
York  and  ending  with  Pennsylvania.     It  was  finally  overruled 
in  England  a  few  years  ago.     The  only  remnant  o(  this  doc- 
trine which  remains  in  sight  anywhere  is  the  theory  that  one 
who  rides  in  a  private  conveyance  thereby  makes  the  driver 
bis  agent,  and  is  thus  responsible  for  the  driver's  negligence, 
even    though  he  has  absolutely  no  power  or  right  to  control 
the   driver.     This  extraordinary  theory,  which  did  not  even 
occur   to  the  hairsplitting  judges  in  Thorogood  v.  Bryan, 
was   invented  in   Wisconsin,   and  sustained  by  a  process  of 
elaborate  reasoning;  and  this  Wisconsin  decision,  in  evident 
ignorance  of  all  decisions  to  the  contrary,  was  recently  fol- 
lowed,  with  some  similar  reasoning,  in  Montana,   and   in 
Nebraska  without  any  reasoning    whatever;  which   last   is 
certainly  the  best  method  of  reaching  a   conclusion,  directly 
opposed  to  common  sense  and  to  the  decisions  of  twenty  other 
courts.     The  notion  that  one  is  the  'agent'  of  another,  who 
has  not  the  smallest  right  to  control   or  even  advise  him,  is 
difScult  to  support  by  any  sensible  argument.     This  theory  is 
universally  rejected,  except  in  the  three  states  mentioned, 
and  it  must  soon  be  abandoned  even  there." 

The  doctrine  of  imputable  negligence,  as  far  as  it  relates 
to  a  child,  has  been  fully  discussed  and  expressly  repudiated 
by  this  court  in  Bottoms  v.  Railroad,  114  N.  C.  699,  19  S. 
E-  730.  25  L.  R.  A.  784,  41  Am.  St.  Rep.  799.  Even  if  this 
phase  of  the  question  were  now  before  us,  we  could  add  but 
little  to  what  was  there  so  fully  and  so  ably  said. 
There  must  be  a  new  trial. 


McGauley  v.  St.  Louis  Transit  Co. 

[Supreme  Court  of  Missouri ^  Division  No,  /,  Feb.  10 ^  1904.) 

[79  S.  W.  Rep.  461.] 

Accident  on  Street  Railroad  Tracic — Contributory  Negligence.* 

Where  plaintiff  drove  his  wagfon  on  the  track  of  defendant  street 
railway  compan j  at  a  point  where  he  mig'ht  have  driven  in  the  street 

•As  to  the  care  required  of  drivers  of  other  vehicles  on  streets  upon 
which  street  cars  run,  see  foot-note  appended  to  Montgfomerj  St.  Ry. 
V,  Hastingrs  (Ala.),  10  R.  R.  R.  2,  33  Am.  &  Engr-  R-  Cas.,  N.  S.,  2,  where 
all  the  preceding  authorities  in  this  aeries  are  collected  or  referred  to. 
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outside  of  the  track,  and,  thoug'h  it  was  dark  and  the  street  was  not 
lif^hted,  continued  on  the  track  for  a  distance  of  from  three  blocks  to  a 
quarter  of  a  mile  without  looking^  back  until  a  car  was  within  less  than 
a  block,  he  was  gfuilty  of  contributory  neg'ligence,  as  a  matter  of  law. 

Same— Negligence— Lookout — Signal— Insufficiency  of  Evidence.t 

In  an  action  ag'ainst  a  street  railway  company  for  personal  injuries 
caused  by  the  collision  of  defendant's  car  with  plaintiff's  wagon  as 
plaintiff  was  driving  along  the  track  ahead  of  the  car,  evidence  consid- 
ered,  and  held  not  to  show,  as  a  matter  of  law,  that  defendant's  motor- 
man  was  negligent  in  not  sooner  seeing  the  wagon  or  sounding  the 
gong. 

Same— Right  of  Recovery  Notwithstanding  Contributory  Negli- 
gence— Insufficiency  of  Evidence. 
Where,  in  an  action  against  a  street  railway  company  for  injuries  to 
plaintiff  caused  by  a  car  colliding  with  his  wagon,  plaintiff  was  guilty 
of  contributory  negligence,  as  a  matter  of  law,  and  there  was  no  evi- 
dence that  the  motorman  could  have  seen  the  wagon  sooner,  or  could 
have  stopped  the  car  in  time  to  avoid  the  injury,  plaintiff  was  not  enti- 
tled to  have  the  case  submitted  to  the  jury  on  the  theory  that  he  was 
entitled  to  recover  notwithstanding  his  contributory  negligence. 

Appeal  from  St.  Louis  Circuit  Court;  O'Neil  Ryan,  Judge. 

Action  by  Peter  McGauley  against  the  St.  Louis  Transit 
Company.  ^  There  was  a  verdict  for  defendant,  and  from  an 
order  granting  a  motion  for  a  new  trial  it  appeals.     Reversed. 

Boyle,  Priest  &  Lehmann  and  Geo.  W.  Easley,  for  appellant. 
Kinealy  &  Kinealy,  for  respondent. 

VALLIANT,  J.  A  wagon,  being  driven  by  plaintiff  in  the 
track  of  defendant's  street  railroad,  was  struck  and  turned 
over  by  a  street  car,  and  the  plaintiff  was  thrown  out  and  in- 
jured, and  brings  this  suit  for  damages.  The  trial  resulted 
in  a  verdict  for  the  defendant,  the  court  sustained  the  plain- 
tiff's motion  for  a  new  trial,  and  the  defendant  appeals. 

The  petition  states  that  the  plaintiff  was  driving  south  in 
the  railroad  track  after  dark,  when  a  car  of  defendant,  going  in 
the  same  direction,  struck  the  rear  end  of  the  coupling  pole 
of  the  wagon,  turned  the  wagon  over,  and  threw  the  plaintiff 
out,  in  consequence  of  which  he  was  severely  injured;  that 
the  motorman  in  charge  of  the  car  failed  to  ring  a  bell  or  give 
any  signal  of  his  approach,  or  to  stop  the  car,  or  to  take  timely 
steps  to  stop  it;  ''and  that  this  failure  was  also  due  to  the  bad 
condition,  bad  repair,  and  insufficiency  of  the  car,  of  the 
brake,  chain,  shoe  chain,  cogwheels,  and  other  brake  appa- 
ratus." The  answer  was  a  general  denial  and  a  plea  of  con- 
tributory negligence. 

The  plaintiff's  evidence  tended  to  show  as  follows:  The 
accident  occurred  in  the  northern  suburbs,  near  Calvary 
Cemetery.  It  was  after  dark,  and  there  were  no  street 
lights.  It  was  a  wagon  designed  for  hauling  lumber.  It  had 
no  bed.  It  had  a  long  coupling  pole,  which  extended  to  or  I2 
feet  behind  the  hind  wheels.     Plaintiff  had  discharged  a  load 

tSeegenerall>,  foot-note  appended  to  Rouse  v.  Detroit  Electric  Ry. 
(Mich.),  10  R.  R.  R.  58,  33  Am.  &  Eng.  R.  Cas  ,  N.  S.,  58,  where  all  the 
preceding  authorities  in  this  series  are  collected  or  referred  to. 
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of  lumber  near  the  cemetery,  and  was  retarning  to  the  city. 
When  he  reached  the  gate  at  the  cemetery,  be  drove  into  the 
railroad  track,  and  followed  it  for  a  distance  of  aboat 
three  blocks,  to  the  point  of  the  accident.  It  was 
the  west  track,  upon  which  south-bound  cars  run.  The 
grade  is  downward  from  the  point  at  which  plain- 
tiff entered  the  track  to  the  point  at  which  the  colli- 
sion occurred.  There  are  no  cross-streets  in  that  vicinity. 
The  car  came  down  the  grade  at  a  rapid  speed.  The  plain- 
tiff, hearing  the  noise  of  the  running  car,  looked  back,  and, 
seeing  the  danger,  immediately  attempted  to  pull  out  of  the 
track;  but,  before  his  wagon  got  clear,  the  dashboard  of 
the  car  struck  the  projecting  end  of  the  coupling  pole  with 
such  force  that  the  wagon  was  turned  over,  and  the  plaintiff 
was  thrown  out  and  injured.  The  point  of  contact  between 
the  dashboard  and  the  end  of  the  coupling  pole  was  a  little 
to  the  west  of  the  center  of  the  dashboard.  The  plaintiff 
testified:  "I  heard  a  noise  behind  me,  and  then  I  looked 
back,  and  the  car  was  right  upon  me,  and  I  swung  out  of  the 
track  as  quick  as  I  could,  and  the  car  caught  the  coupling 
pole  and  turned  the  wagon  over  and  knocked  me  out.  I  didn't 
know  just  what  happened  right  after  that."  He  further  tes- 
tified that  he  kept  in  the  track  all  the  way  from  the  gate  of 
the  cemetery  to  the  point  of  collision,  and  that  he  did  not 
look  back  at  all  until  he  heard  the  car  immediately  behind 
him.  "Q.  After  you  had  started  down  the  street,  did  you 
look  back  at  any  time  to  see  if  the  car  was  coming?  A.  No, 
sir;  not  until  I  heard  this  noise.  Q.  Not  until  you  heard 
the  car,  and  then  it  was  immediately  behind  you?  A.  Yes, 
sir.  *  *  •  Q.  When  you  looked  back,  how  far  was  that 
car  behind  you?  A.  As  close  as  I  could  judge,  about  twenty- 
five  or  thirty  feet.  The  motorman,  who  was  plaintiff's  wit- 
ness, said:  ''In  regard  to  the  collision —  Well,  I  left  the  north 
end  of  the  route  at  Calvary,  coasting  down  the  grade  after 
starting.  I  do  not  know  just  what  distance  it  would  be — 
When  the  wagon  probably  went  a  quarter  (something  like 
that)  I  seen  the  wagon  probably  ten  or  twelve  steps  (not  more 
than  ten  steps),  and  it  was  then  in  darkness.  *  *  * 
Q.  Did  you  give  any  signal  at  the  time  you  first  noticed  the 
wagon?  A.  No,  sir.  Q.  Ring  any  bell?  A.  No,  sir.  *  *  *" 
On  cross-examination:  0.  Why  didn't  you  sound  the  gong 
when  you  first  saw  the  wagon?  A.  I  didn't  really  have  time 
in  a  case  like  that.  Q.  You  mean  that  in  forty-five  to  sixty 
feet  you  could  not  sound  the  gong?  A.  No;  I  don't  mean 
that.  0.  Well,  you  say  you  saw  the  wagon  fifteen  or  eighteen 
steps?  A.  I  said  steps  or  feet.  I  don't  mean  any  more  than 
the  distance  across  this  room  [presumably  referring  to  the 
room  in  which  his  deposition  was  being  taken].  Q.  That 
would  not  be  over  fifteen  feet  ?  A.  Well,  call  it  fifteen  feet. 
I  don't  mean  any  forty-five  or  fifty  feet."  This  witness 
testified  that  there  was  an  electric  headlight  on  the  dashboard, 
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but  that  it  was  not  a  bright  light,  and  could  have  been  seen  only 
''a  block  or  so  distant."     From  the  gate  at  the  cemetery  to 
the  point  o(  the  accident  the  track  was  straight.     He   also 
testified   that  the   brake  was  in   bad   condition.     On    being 
cross-questioned  to  specify  the  defect,  he  said  that  it  was  so 
worn  that,  whereas  a  brake  in  perfect  order  would   catch  the 
wheel  in   one  and  a  half  turns  of  the  rod,  it  required  four 
turns  to  make  this  brake  do   its  work.     He  was  asked   why 
he  did   not  begin  to  apply   the  brake  sooner,  if  he  knew  it 
took  longer  than  usual  to   apply  it,  to    which  he  answered, 
''I  did  not  see  the  wagon  in  time.'*     He  at  first  said  that  the 
car  had  been  in  the  shed  that  day  for  repairs,  but,  on   being 
more  closely  questioned  on  that  point,  said  that  he  only  knew 
that  it  had  been  in  the  shed  that  day.     He  drew  the  inference 
that  it  was  there  for  repairs.     He  had  not  reported  it  as  out 
of  repair.     This  witness  was  of  the  opinion  that  at  the  instant 
of  the  accident  the  hind  wheels  of  the  wagon   were  in  the 
track,  the  front  wheels  being  only  turned  outward.     But  the 
plaintiff  himself  said  several  times  that  all  the  wagon,  except 
the  end  of  the  coupling  pok,  Jbad  cleared   the  track.     ''Yes, 
air;  the  wheels  had  just  dropped   over  the  track.     Q.  The 
rear  wheels?    A.  Yes,  sir.*'     At  the  close  of  the  plaintifi*s 
testimony,  the  defendant  asked  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  which  the  court  refused,  and 
an  exception  was  taken.     The  defendant's  testimony  tended 
to  prove  that  the  brake  was  in  good   condition,  and  that   the 
car  had  never  been  reported  as  out  of  repair. 

At  the  request  of  the  plaintiff,  the  court  instructed  the 
jury  to  the  effect  that  if  the  accident  occurred  because  the 
car  was  negligently  run  against  the  wagon  without  notice  or 
warning,  on  the  ringing  of  a  bell,  or  other  signal,  or  because 
there  was  such  a  defect  in  the  brake  as  that  it  was  not  suffi- 
cient for  ordinary  use,  and  because  of  such  defect  the  motor- 
man  could  not  stop  the  car  in  time  to  avert  the  accident, 
then  the  plaintiff  was  entitled  to  recover,  unless,  under  the 
evidence  and  other  instructions,  the  jury  should  find  that  the 
plaintiff  was  negligent  himself,  and  that  his  negligence  con- 
tributed to  cause  the  accident.  The  court  refused  an  instruc- 
tion asked  by  the  plaintiff  to  the  effect  that  although  the 
plaintiff  may  have  been  negligent  in  failing  to  look  back  for 
the  approaching  car,  ''yet,  if  the  collision  could  have  been 
avoided  by  a  defendant  keeping  the  brake  or  brake  apparatus 
of  its  car  in  suitable  repair  and  working  condition,  or  by  tht 
exercise  of  ordinary  care  on  the  part  of  the  defendant's  serv- 
ant in  running  and  operating  its  car,  or  in  looking  ahead  to 
discover  persons  or  wagons  on  its  track,  then  the  defendant 
is  liable  in  this  action."  There  were  four  instructions  given 
at  the  request  of  the  defendant,  which  we  deem  it  unneces- 
sary to  copy  into  this  opinion.  The  court  sustained  the 
plaintiff's  motion  for  a  new  trial  on  the  ground  that  it  had 
erred  in  giving  the  defendant's  fourth  instruction. 
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That  the  platntifi  was  guilty  of  negligence  directly  contrib- 
uting to  cause  the  accident,  appears  from  his  own  testimony. 
He  was  not  a  trespasser  on  the  defendant's  track.     The  track 
was  laid  in  a  public  street,   and  therefore  he  had  a  right  to 
drive  his  wagon  along  it.     But  in  going  upon  the  track  he 
chose  the  more  dangerous  part  of  the  street.     He  could  with 
more  safety  to  himself  have  driven  along  the  west  side  of  the 
street,   outside  the  railroad,   which  the  evidence  shows  was 
macadamized   and  adapted  for  travel.     His  duty  to  himself 
was  to  use  ordinary  care  to  avoid  injury,  and,  when  he  selected 
the  more  dangerous  part  of  the  street  for  his  use,  his  care 
should  have  been  commensurate  with  the  greater  danger  thus 
assumed.     He  knew — the  law  compelled  him  to  know — that 
cars  were  liable  to  come  towards  his  wagon  from  behind,  and 
he  should  have  been  on   the  lookout  for  them.     He  should 
have  looked  in  the  direction  from  which  he  knew  they  were 
liable  to  come.     It  was  dark,   there  were  no  street   lights 
there,  and  that  fact  should  have  made  him  the  more  cautious. 
There  were  no  street  crossings  there — it  was  in  the  suburbs 
—and  the  sounding  of  the  street  car  gong,  which   is  usual  at 
street  crossings  in   the  city,  was  not   to   be  expected  there. 
There  was  an  electric  headlight  on  the  dashboard  of  the  car, 
which,  although  there  was  some  effort  in  the  plaintiff's  evi- 
dence to  show  was  not  very  bright,  could  have  been  seen, 
according  to  his  own  testimony,  for  a  ''block  or  so."     Under 
these  conditions,  the  plaintiff  drove  along  the  track  for  a  dis- 
tance estimated  at  from  three  blocks  to  a  quarter  of  a  mile 
without  turning  to  look  in  the  direction  from  which  he  knew 
a  car  was  liable  to  come.     He  only  looked  back  when  he 
heard  the  car  close  to  him.     If  he  had  looked  back  when  the 
car  was  a  block  away,  he  would  have  seen  the  headlight,  and 
could  easily   have  driven  out  of  danger.     Even  with  the  car 
as  close  as  it  was  when  he  did  look,  he  says  himself  that  he 
succeeded  in  getting  his  wagon  all  clear  of  the  track,  except 
the  long  end  of  the  coupling  pole.     Granting  that  the  motor- 
man  was  negligent  in  not  sounding  his  gong,  that  the  defend- 
ant was  negligent  in  allowing  the  car  to  be  in  use  without  a 
safe  brake,   and  that  those  facts  contributed   to  the  catas- 
trophe, still  the  accident  would  easily   have  been   avoided  if 
the  plaintiff  had  taken  care  to  look  for  the  car  which  he  knew 
was  liable  to  come,  and,   seeing  it,  had  driven  out  of  the 
track. 

It  is  doubtful  if  the  evidence  shows  any  negligence  on  the 
part  of  defendant.  The  motorman  was  not  an  unfriendly  wit- 
ness to  the  plaintiff.  He  had  been  discharged  by  the  defend- 
ant, and  had  been  on  very  pleasant  relations  with  the  plaintiff 
ever  since  his  discbarge.  We  do  not  mean  to  imply  that  he 
was  not  truthful  in  his  testimony,  but  only  to  say  that  he 
was  not  reluctant  to  tell  anything  that  he  knew  that  would 
benefit  the  plaintiff's  case.  He  said  that  he  did  not  sound  his 
Kong  because  he  did  not  see  anything  on  the  track  until  he 
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was  SO  close  to  the  wagon  that  he  could  do  notbiog  to  avert 
the  collision.  This  was  a  wagon  not  easily  seen  in  the  dark. 
It  had  no  body,  was  composed  of  only  the  wheels  and  gear- 
ing, and  was  rather  of  skeleton  form.  We  cannot  say,  as  a 
matter  of  law,  that  the  motorman  was  negligent  in  not  seeing 
it,  and  therefore  in  not  sounding  the  gong  to  warn  the  driver 
to  move  ofi  the  track.  There  was  no  evidence  that  the  mo- 
torman was  not  looking  ahead.  He  testified  that  the  brake 
was  in  bad  condition,  but,  when  he  was  required  to  specify 
the  defect,  his  testimony  was  to  the  efiect  only  that  it  was  so 
worn  that  it  required  2i  more  turns  of  the  rod  to  set  it 
than  it  would  require  if  in  perfect  order.  The  plaintifi  not 
being  in  the  attitude  of  a  passenger,  the  defendant  owed  him 
the  duty  only  to  have  a  reasonably  safe  appliance.  There 
was  no  testimony  that  the  brake,  even  as  described  by  this 
witness,  was  not  reasonably  safe. 

Respondent  contends  that  the  case  should  have  been  given 
to  the  jury  on  the  theory  of  his  second  instruction,  which 
the  court  refused ;  that  is,  that  the  plaintiff  was  entitled  to 
recover  notwithstanding  his  own  negligence.  There  is 
nothing  in  this  case  to  bring  it  within  the  doctrine  of  Kellny 
V.  R.  R.,  ioi  Mo.  67,  13  S.  W.  806,  8  I-.  R.  A.  783;  Morgan 
v.  R.  R.,  159  Mo.  262,  60  S.  W.  19s;  Klockenbrink  V.  R.  R., 
172  Mo.  678,  72  S.  W.  900.  There  is  no  evidence  tending  to 
show  that,  with  a  brake  in  perfect  repair,  this  car  could  have 
been  stopped  in  time  to  avert  the  accident  after  the  motor- 
man  saw  the  wagon.  There  is  no  evidence  tending  to  show 
that  the  motorman  was  not  on  the  lookout,  or  that  he  could, 
by  the  exercise  of  ordinary  care,  have  seen  the  wagon  before 
he  did  see  it.  Plaintiff's  own  evidence  shows  that  the  motor- 
man  did  everything  in  his  power,  after  he  saw  the  danger, 
to  prevent  the  collision.  In  no  view  of  the  evidence  was 
the  plaintiff  entitled  to  recover.  The  court  should  have 
given  the  instruction  asked  by  defendant  in  the  nature  of  a 
demurrer  to  the  evidence,  but,  since  the  case  went  to  the 
jury,  and  the  verdict  was  for  the  right  party,  that  should  end 
it. 

The  order  sustaining  the  motion  for  a  new  trial  is  reversed, 
and  the  cause  is  remanded  to  the  circuit  court,  with  directions 
to  overrule  the  motion  for  a  new  trial  and  render  judgment 
on  the  verdict  for  defendant.     All  concur. 


Petty  ».  St.  Louis  &  M.  R.  R.  Co. 

{Supreme  Court  of  Missouri,  Division  No,  /,  Feb,  10, 1904,) 

[78  S.  W.  Rep.  1003.] 

Street  Railways — Negligence— Speed. 

In  the  absence  of  an  ordinance  limiting-  the  rate  of  speed  of  street 
cars  in  a  citj,  evidence  that  the  car  bj  which  plaintifiP  was  injured  at  a 
crossing  ran  down  a  slope  in  a  thinly  settled  portion,  at  a  speed  of  from 
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15  to  25  miles  an  hour,  and  slowed  down  to  from  8  to  10  miles  an  hour 
when  it  approached  the  crossing*,  was  insufficient  to  show  negligence  as 
a  matter  of  law. 

Accident  at  Crossing  —  Contributory  Negligence— Failure  to  See 
PlaintifTs  Peril— Evidence.* 
Plaintiff  attempted  to  cross  a  street  railway  track  at  a  crossing:  as  the 
nig'ht  was  growing*  darlc,  and  as  she  entered  the  street  on  which  the  car 
ran  she  had  a  plain  view  in  the  direction  from  which  the  car  approached 
for  1,200  feet.  The  car  was  large,  and  lig'hted  by  electricity,  and  also 
had  a  headlight.  Plaintiff's  wagon  was  not  lighted,  and  the  headlight 
only  lighted  up  the  track  for  from  50  to  75  feet  in  front  of  the  car.  The 
car  could  have  t>een  stopped,  at  the  rate  of  speed  at  which  it  was  going, 
within  about  75  feet :  held,  that  since  plaintiff  could  have  seen  the  car 
and  avoided  the  injury  much  sooner  than  the  motorman  could  have  seen 
plaintiff's  wagon  in  a  position  ofdang'er,  plaintiff  was  not  entitled  to 
recover  on  the  ground  that  by  the  exercise  of  ordinary  care  the  motor- 
man  might  have  seen  plaintiff's  peril  in  time  to  have  averted  the  injury. 

Sanne — Assumption  That  Driver  of  Vehicle  Will  Avoid  Danger. t 

Though  the  motorman  of  a  street  car  could  have  seen  plaintiff  at  the 
time  she  drove  into  the  street  from  a  side  street  when  she  was  22  feet 
from  the  track,  and  when  he  was  1,200  feet  from  the  crossing,  he  was 
entitled  to  assume  that  plaintiff  at  that  time  and  distance  would  also 
see  the  car,  and  stop  before  getting  into  a  position  of  peril. 

Same — Contributory  Negligence. 

In  an  action  for  injuries  at  a  street  railroad  crossing,  evidence  re- 
viewed, and  held  to  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

Appealfrom  St.*  Louis  Circuit  Court;  Jno.  W.  McElhinney, 
Judge. 

Action  by  Charlotte  C.  J.  Petty  against  the  St.  Louis  &  Mcr*' 
amec  River  Railroad  Company.  From  a  judgment  in  favor 
of  plaintifi,  defendant  appeals.     Reversed. 

McKeigban  &  Watts  and  Robt.  A.  Holland,  Jr.,  for  appel- 
lant. 
R.  L.  &  John  Johnston,  for  respondent. 

MARSHALL,  J.  This  is  an  action  for  $20,000  damages 
for  personal  injuries  sustained  by  the  plaintifi  on  November 
29,1899,  at  the  intersection  of  Longfellow  and  Plant  avenues, 
in  the  town  of  Webster  Groves,  by  reason  of  a  collision  be- 
tween one  of  defendant's  cars  and  an  open  wagon  in  which 
the  plaintifi  and  her  brother  were  riding.  There  was  a 
judgment  for  the  plaintifi  for  $2,000,  and  defendant  appealed. 

The  negligence  charged  in  the  petition  is  as  follows: 
^'Plaintifi  alleges  as  the  specific  facts  constituting  the  said  neg- 
ligence of  defendant  that  at  the  time  and  place  of  said  col- 
lision defendant's  said  electric  car  was  being  run  by  its  said 
agents  and  employees  at  a  rapid  and  dangerous  rate  of  speed, 

*See  generally,  foot-note  appended  to  W^estphal  v.  St.  Joseph  &  B.  H. 
St.  Ry.  Co.  (Mich.),  9  R.  R.  R.  435,  32  Am.  &  En^.  R.  Cas  ,  N.  S.,  435 ; 
foot-note  appended  to  Adams  v,  Camden  A  Suburban  Ry.  Co.  (N.  J  ).  8 
R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas  ,  N.  S.,  790,  where  all  the  precediuf^r 
authorities  in  this  Aeries  are  collected. 

fSee  foot-note  appended  to  Rouse  v,  Detroit  Electric  Ry.  (Mich.),  10 
R.  R.  R.  58,  33  Am.  &  Eng.  R.  Cas..  N.  S  ,  58.  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 
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on  a  descending  grade;  the  night  was  growing  dark,  bat 
said  car  carried  no  headlight;  no  bell  was  sounded  and  do 
warning  of  any  kind  given  of  the  approach  of  said  car  until 
too  late  to  enable  plaintiff  and  her  said  brother  to  escape  said 
collision;  that  defendant's  agent  and  motoneer  in  char^re  of 
said  car  saw,  or  by  the  exercise  of  ordinary  care  would  have 
seen,  the  danger  and  peril  of  the  plaintiff  in  time  to  have 
stopped  or  so  have  checked  the  speed  of  said  car  as  to  avoid 
said  collision,  but  failed  to  either  stop  or  check  the  speed  of 
said  car." 

The  answer  is  a  general  denial  and  a  special  plea  that  the 
plaintiff  and  her  brother  were  guilty  of  contributory  negli* 
gence. 

The  case  made  is  this:     Longfellow  avenue  runs  east  and 
west,  and  Plant  avenue  runs  north  and  south.     The  defendant 
has  an  electric  street  railroad  on  Longfellow  avenue.     The 
cars  run  west  on  the  tracks  on  the  north  side  of  the  street, 
and  east  on  the  tracks  on  the  south  side  of  the  street.     From 
the  south  track  to  the  south  side  of  Longfellow  avenue  at  Plant 
avenue  it  is  22  feet.     From  Plant  avenue,  looking  westwardly, 
Longfellow  avenue  is  perfectly  straight  for  a  distance  of  1,200 
feet,  and  the  grade  rises  3^  feet  to  the  100.     The  plaintiff,  her 
mother,  two   sisters,  and  her  brother   raised   vegetables  on  a 
farm  south  of  Webster  Groves,  and   she  and  her  brother  sold 
the  same  to  residents  of  Webster  Groves,  going  into  town  two 
or  three  times  a   week.     On   the  day  of  the  accident  the 
plaintiff,  a  woman  23  years  of  age,  and  her   brother,  2  years 
younger,  were  driving  north  on  Plant  avenue,  in  an  open 
wagon,  in  the  evening  between  dusk  and  dark.     When   they 
reached   Longfellow  avenue,  she  and  her   brother  say   they 
stopped  with  the  horse  on  Longfellow  avenue  and  the  wagon 
just  south   thereof.     They   say  that  while  in   that  position 
they  could  see  west  on  Longfellow  avenue  at  least  a  block. 
There  were  no  houses  on  that  side  of  Longfellow  avenue,  and 
nothing  to  obstruct  their  view  for  at   least  1,200  feet.     They 
say  they  looked  and  listened,  and  could  neither  see  nor  hear 
any  car  approaching.     They  then  started  the  horse  forward, 
and  when  the  horse  and  the  fore  wheels  had   gotten   across 
the  south  track  they  saw  a  glimpse  of  light,  and   looked,  and 
saw  a  car  right   upon   them;  that   the   brother  grabbed   the 
whip,  but   before  the  wagon   could  clear  the  track,  the  car 
struck  the  hind  wheel  of  the  vvagon,  and  she  was  thrown  out 
and  injured.     They  say  they  saw  no  car,  saw  no  headlight  on 
the  car,  and  heard  no  bell  rung,  and   heard   no  noise  of  an 
approaching  car. 

George  W.  Leming  testified  for  the  plaintiff  that  he  lived 
in  Webster,  and  was  engaged  in  the  express  business;  that 
he  was  driving  west  on  Lockwood  avenue  towards  Plant 
avenue,  and  when  he  reached  Plant  and  Lockwood  he  saw 
the  headlight  of  the  car  coming  eastwardly  from  the  raise 
at  the  Congregational  Church  (which  was  1,200  feet  west  of 
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Plant  avenue),  and  that  he  also  saw  the  plaintifi's  wagon  was 
coming  north  on  Plant  avenue  towards  Lockwood  avenue; 
that  when  he  got  to  the  culvert  the  motorman  on  the  electric 
car  was  ringing  his  bell,  and  he  wondered  whether  he  was 
ringing  for  him  or  the  other  wagon;  that ''at  that  time  the 
plaintifi's  horse  was  close  to  the  mouth  of  Plant  avenue." 
Over  the  objection  of  the  defendant  that  he  had  not  shown 
himself  qualified  to  speak,  this  witness  was  permitted  to  tes- 
tify that  the  car  was  running  at  the  rate  of  25  miles  an  hour, 
bat  he  said  he  could  not  say  whether  it  was  running  faster  or 
slower  than  the  cars  usually  ran  at  that  point.  He  further 
testified  that  he  saw  the  headlight  burning  on  the  car,  and 
that  when  he  passed  Plant  avenue  the  plaintiff's  wagon  was 
i;  or  25  steps  from  Lockwood  avenue,  and  that  the  car 
was  in  the  neighborhood  of  from  50  to  7S  feet  west  of  the 
culvert;  that  anybody  coming  into  Lockwood  avenue  could 
see  a  car  for  about  400  or  500  yards,  and  sometimes  even 
farther  than  that;  that  he  did  not  notice  any  slacking  of  the 
speed  before  the  collision ;  that  when  the  motorman  began 
to  ring  the  gong  he  kept  ringing  it.  This  was  all  the  evi- 
dence for  the  plaintifi  outside  of  the  testimony  as  to  the  nature 
and  extent  of  her  injuries,  as  to  which  the  doctors  disagreed 
as  to  whether  they  were  simple,  and  not  serious,  or  were 
grave,  and  probably  permanent.  The  defendant  demurred 
to  the  evidence,  the  court  overruled  the  demurrer,  and  the 
defendant  excepted. 

Daniel  R.  Fauste  testified  for  the  defendant  that  he  was  the 
motorman  of  the  car;  that  from  the  Congregational  Church, 
at  the  top  of  the  slope,  until  he  got  three-fourths  of  the  way 
down  the  slope,  the  car  ran  at  a  speed  of  15  miles  an  hour, 
but  before  the  car  reached  Plant  avenue  it  had  slowed  down 
to  8  or  10  miles  an  hour;  that  he  had  no  power  on  going 
down  the  slope;  that  as  he  went  down  the  slope  he  sounded 
the  gong,  and  sounded  it  more  as  he  approached  Plant 
avenue;  that  there  was  a  headlight  burning  on  the  front  of 
the  car;  that  he  did  not  see  the  plaintiff's  horse  and  wagon 
until  his  car  got  within  about  15  or  20  feet  of  Plant  avenue; 
that  it  was  dark,  and  the  horse  was  not  over  3  or  4  feet  from 
the  track  at  the  time;  that  he  rang  his  bell  loudly,  and  ap- 
plied his  brakes  to  stop,  and  at  that  time  the  wagon  was 
driven  right  rapidly  across  the  track  in  front  of  the  car;  that 
he  applied  the  brake,  and  also  reversed  the  current;  and  that 
the  car  ran  just  its  own  length,  3;  to  40  feet,  after  it  struck 
the  wagon.  On  cross-examination  he  said  that  he  com- 
menced to  take  up  the  slack  of  his  brake  when  about  200 
yards  west  of  Plant  avenue;  that  the  headlight  on  the  car 
threw  a  light  about  so  or  75  feet  in  front  of  it;  that  going 
downgrade  at  the  rate  of  10  miles  an  hour  the  car  could  not 
be  stopped  in  less  than  about  75  feet. 

H.  O.  Rockwell  testified  for  the  defendant  that  he  is  the 
assistant  manager  of  the    defendant,   and  is  an  electrical 
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engineer;  that  it  is  1,200  feet,  by  actual  measurement,  from 
the  west  line  of  Plant  avenue  to  the  top  of  the  slope,  at  the 
Congregational  Church,  and  that  the  grade  is  ii  feet  to  the 
100;  that  it  is  22  feet  from  the  east-bound  track  to  the  south 
line  of  Longfellow  avenue;  that  a  person  coming  north  on 
Plant  avenue,  when  he  reached  the  gutter  on  the  south  Hoe 
of  Longfellow  avenue,  could  see  to  the  top  of  the  hill  at  the 
Congregational  Church;  that  there  was  nothing  to  obstruct 
the  view;  that  a  car  like  the  one  in  question  would  make 
considerable  noise  when  coming  down  the  slope. 

Mr.  Cheatham  testified  for  the  defendant  that  he  was  driv-« 
ing  west  on  Lockwood  avenue,  and  was  about  150  feet  east 
of  Plant  ayenue  when  the  collision  occurred;  that  he  saw  the 
car  coming  down  the  slope,  and  saw  the  headlight;  that  the 
car  stopped  before  it  got  to  where  he  was,  and  he  thinks  it 
stopped  $  or  6  feet  from  where  the  accident  happened. 

T.  L.  Murrier  testified  for  the  defendant  that  he  was  the 
conductor  of  the  car;  that  the  car  ran  down  the  slope  at  a 
speed  of  IS  miles  an  hour;  that  the  gong  was  sounded  con- 
stantly as  the  car  went  down  the  slope;  that  the  sounding 
of  the  gong  and  the  reversal  of  the  current  attracted  his  at- 
tention ;  that  the  headlight  was  burning  on  the  car,  and  was 
broken  by  the  collision ;  that  the  car  did  not  run  more  than 
its  own  length  after  striking  the  wagon. 

This  was  all  the  evidence  in  the  case.  The  defendant  again 
demurred  to  the  evidence,  the  court  overruled  the  demurrer, 
and  the  defendant  excepted.  The  plaintiff's  instructions 
predicated  a  right  to  recover  upon  a  negligent  rate  of  speed 
of  the  car,  and  upon  the  proposition  that  the  defendant's  serv-^ 
ants  saw  or  might  have  seen  that  the  plaintiff  was  in  a  posi- 
tion of  imminent  peril  in  time  to  have  stopped  or  checked 
the  car,  and  to  have  averted  the  accident,  and  negligently 
failed  to  do  so.  There  was  a  verdict  for  $2,000.  This  court 
has  jurisdiction  because  the  constitutionality  of  the  nine- 
jury  law  was  called  in  question,  but,  as  that  question  has 
been  settled,  it  is  not  necessary  to  refer  to  it  here. 

I.  The  plaintiff  bases  a  right  to  recover  upon  the  rate  of 
speed  at  which  the  car  was  run.  No  law  or  contract  regulat- 
ing the  rate  of  speed  of  the  defendant's  cars  was  shown.  The 
common  law  therefore  applies.  One  witness  for  the  plaintiff 
put  the  speed  at  25  miles  an  hour,  but,  as  he  did  not  show 
himself  qualified  by  training  or  experience  to  speak  to  that 
question,  his  testimony  need  not  be  further  considered.  The 
only  evidence  in  the  case  is  that  the  car  ran  down  the  slope  at 
the  rate  of  is  miles  an  hour,  and  that  when  it  approached 
Plant  avenne  it  was  slowed  down  to  a  speed  of  8  to  10  miles 
an  hour.  On  the  face  of  the  case,  such  a  rate  of  speed  at 
the  time  and  place  and  under  the  circumstances  of  this  case 
cannot  be  held,  as  a  matter  of  law,  to  amount  to  negligence. 
There  were  no  houses  on  the  south  side  of  the  street  for  about 
1,200  feet  west  of  Plant  avenue,  and,  so  far  as  appears,  there 
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were  no  intersectiDg  streets.  The  track  was  straight*  and 
there  was  nothing  to  interfere  with  the  view  for  that  distance. 
Any  one  standing  in  the  gutter  at  the  intersection  of  Long- 
fellow and  Plant  avennes,  which  was  22  feet  sooth  of  the 
east-bound  track,  could  see  westwardly  (or  1,200  feet.  The 
car  was  lighted  by  electricity,  and  had  a  headlight  burning. 
The  car  made  considerable  noise  running  down  the  slope,  and 
the  gong  was  sounded.  Any  one  who  had  looked  could  have 
seen  and  heard  the  car  coming.  Under  such  circumstances 
a  rate  of  speed  of  15  or  even  25  miles  an  hour,  does  not  per 
se  constitute  common-law  negligence.  There  was  therefore 
no  basis  for  a  recovery  upon  such  a  theory,  and  the  plaintifl's 
first  instruction,  which  authorized  a  verdict  upon  that  theory, 
was  clearly  erroneous. 

2.  The  second  contention  of  the  plaintiff  is  that  the  oper- 
ator of  the  car  saw,  or  by  the  exercise  of  ordinary  care  might 
have  seen,  that  the  plaintiff  was  in  a  position  of  imminent 
peril,  in   time  to  have  stopped  or  checked  the  car,  and  to 
have  averted  the  injury.     The  argument  of  the  plaintiff  is 
that  the  track  was  straight  for  1,200  feet;  that  the  headlight 
lit  up  the  track  for  50  to  7S  feet  in  front  of  the  car;  that, 
therefore,  the  operator  of  the  car  could  have  seen   that  the 
plaintiff  was  crossing  the  track,  and  was  in  imminent  dan- 
ger, when  the  car  was  75  feet  distant  from  the  wagon,  and 
that  the  car  could  have  been  stopped,  or  at  any  rate  its  speed 
coold  have  been  checked,  so  as  to  avoid  the  collision.     But 
if  all  this  be  conceded,  it  would  not  follow  that  the  plaintiff 
was  entitled  to  recover,  for  it  is  equally  true  that,  if  the 
operator  of  the  car  could  have  seen  the  plaintiff's  wagon 
when  1,200  feet  distant,  the  plaintiff  could  have  seen  the  car 
at  the  same  distance.    The  car  was  lighted  by  electricity, 
and  had  a   headlight.     The  wagon  was  not  lighted    at  all. 
The  plaintiff  could  have  seen  the  car  much  more  easily  and 
distinctly  than  the  operator  of  the  car  could  have  seen  the 
wagon.    Yet  the  plaintiff  and  her  brother  swear  that  when 
they  reached  the  intersection  of  Plant  avenue  and  Longfellow 
avenue,  and  when  their  horse  had  gone  onto    Longfellow 
avenue  and  the  wagon  was  still  on  Plant  avenue,  they  stopped, 
looked,  and  listened,  and  that  they  neither  saw  nor  heard  a 
car  coming.    They  were  then  within  22  feet  of  the  track,  and 
could  see  1,200  feet  up  the  track  towards  the  west.     If  this  is 
true,  and  if  they  could  not  f>ee  a  well-lighted  car  with  a  head- 
light within  1,200  feet  of  them,  by  what  manner  of  reason 
can  it  be  said  that  the  operator  of  the  car  could  see  them  add 
their  wagon  that  was  not  lighted.^    But  if  the  operator  of 
the  car- could  have  seen  the  plaintiff  at  that  time  and  distance^ 
be  had  a  right  to  assume  that  the  plaintiff  could  and  would 
also  see  the  car,  and  that  the  plaintiff  would  stop  before  get- 
ting into  a  position  of  peril;  and  certainly  at  that  time  the 
plaintiff  was  not  in  a  position  of  peril,  for  her  wagon  iivas  22 
leet  south  of  the  track. 

11 R  R  R— 17 
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The  plaiDtifi  says  that,  having  thus  stopped,  looked,  and 
listened,  and  neither  seeing  nor  hearing  a  car  coming,  she 
proceeded  to  cross  the  track;  that  she  was  riding  in  an  open 
wagon,  and  that  she  did  not  look  again  until  the  horse  and 
iront  wheels  of  the  wagon  had  cleared  the  north  rail  of  the 
east-bound  track,  and  while  the  rear  wheels  of  her  wagon 
were  on  the  track,  and  then  she  saw  '^a  glimpse  of  light," 
and  looked  towards  the  west,  and  saw  the  car  right  upon 
them,  and  in  an  instant  the  collision  occurred.  She  also  says 
she  saw  no  headlight  and  heard  no  bell  rung,  although  her 
own  witness  Leming,  and  four  other  witnesses  for  the  defend- 
ant, testify  that  there  was  a  headlight  burning  on  the  car,  and 
that  the  gong  was  being  loudly  sounded.  The  plaintiff's  con- 
tention is  that,  as  the  headh'ght  lit  up  a  space  of  50  or  75  feet 
ahead  of  the  car,  the  motorman  could  have  seen  the  plaintiff's 
wagon  on  the  track,  and  could  have  seen  the  imminent 
danger  of  the  plaintiff  when  7;  feet  distant  from  the 
wagon,  and  could  have  stopped  or  checked  the  speed 
of  the  car  in  time  to  avert  the  collision,  and  did  not  do  so. 
Several  conclusive  answers  to  this  contention  are  apparent. 
In  the  first  place,  there  is  no  evidence  at  all  that  the  motor- 
man  failed  to  stop  the  car  or  check  its  speed  after  he  saw  or 
might  have  seen  the  imminent  peril  of  the  plaintiff.  On 
the  contrary,  all  the  testimony  is  that  he  applied  the  brakes, 
and  reversed  the  current,  and  sounded  the  gong  loudly  and 
continuously,  and  did  everything  that  could  be  done.  It  is 
true  that  the  plaintiff's  witness  Leming  said  that  he  did  not 
notice  that  the  speed  of  the  car  was  checked,  but  he  also  tes- 
tified that  when  be  got  to  the  culvert,  which  was  25  feet  west 
of  Plant  avenue,  the  car  was  50  to  75. feet  west  of  the  culvert, 
and  that  the  '^plaintiff's  horse  was  close  to  the  mouth  of 
Plant  avenue."  So  that,  if  this  witness'  testimony  is  to 
control  the  case,  the  plaintiff  was  at  least  20  feet  distant 
from  the  track  when  the  car  was  75  or  100  feet  west  of  Plant 
avenue,  and  therefore  the  plaintiff  was  not  in  a  position  of 
imminent  peril  at  that  time,  and  there  was  no  obligation 
resting  upon  the  motorman  to  stop  or  check  the  speed  of  the 
.car;  but  this  witness  said  he  was  ringing  his  bell,  and  he 
wondered  whether  he  was  ringing  it  for  him  or  the  other 
wagon.  If  absolute  credence  be  given,  therefore,  to  every- 
thing this  witness  said,  it  should  be  shown  that  the  motorman 
did  all  he  was  obligated  to  do,  and  that  the  plaintiff  was  not 
in  any  danger  whatever,  and  was  not  on  the  track  at  all  when 
the  car  was  within  75  or  100  feet  of  the  place  of  collision.  The 
testimony  of  this  witness  therefore  completely  disproves 
the  plaintiff's  contention  that  she  was  in  a  position  of  immi- 
nent peril,  and  that  the  motorman  saw  it,  or  might  have  seen 
it,  in  time  to  have  averted  the  injury.  And,  on  the  contrary, 
the  testimony  of  this  witness  corroborates  the  testimony  of 
the  motorman  that  when  the  car  was  within  less  than  75  feet 
of  Plant  avenue  the  plaintiff  drove  on  the  track,  and,  this 
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beins  so,  and  under  the  uncontradicted  testimony  that  the 
car  could  not  have  been  stopped  in  less  than  75  feet  on  that 
grade  iwben  running  8  or   10  miles  an  hour,  this  contention 
of  the    plaintiff  utterly  fails.     Moreover,  if  the  testimony  of 
the  plaintiff  be  true  that  she  stopped  and  looked  west  when 
she  reached  the  south  side  of  Longfellow  avenue,  and  did 
not   see  a  car  coming,  it  is  incomprehensible  how  a  collision 
could  have  occurred.     For  this  involves  the  deduction  that  a 
car  ran  1,200  feet  while  the  plaintiff's  wagon   was  going  22 
feet  from  the  south  rail  of  the  east-bound  track  to  the  south 
line    of  Longfellow  avenue  and  the  width  of  the  track,  say 
about  5  feet.     la  other  words,  that  a  car  traveled  1,200  feet 
while   the  wagon  was  traveling  27  feet.     This  would  require 
the   car  to  travel   a  little  over  44  times  as  fast  as  the  wagon. 
If  the  car  was  traveling  15  or  25  miles  an  hour,  and  the  wagon 
was  traveling  only  i  mile  an  hour,  the  car  would  be  traveling 
IS  or  25  times  as  fast  as  the  wagon.     And  even  assuming  that 
the  car  was  traveling  25  times  as  fast  as  the  wagon,  the  car 
would  only  travel  675  feet  while  the  wagon  was  traveling  27 
feet.     This  extreme  concession  as  to  the  rate  of  speed  that  the 
car  and  the  wagon  were  respectively  traveling  shows  that  when 
the    plaintiff's  wagon  reached  the  south   line  of   Longfellow 
avenue,  or  at  any  rate  when  the  wagon  began  to  move  from 
that  point,  the  car  was  within  675  feet  of  the  point  of  the  col- 
lision.    This  being  true,  it  cannot  mathematically  be  true 
that  the  plaintiff  could  not  see  the  car  coming,  for  she  had 
an  unobstructed  view  towards  the  west  of  1,200  feet,  and  the 
car  was  big,  and  lighted  by  electricity,  and  had  a  headlight, 
and,  if  she  had  looked,  she  could   not  have  failed  to  see  the 
cir;  and   under  these  circumstances  she  cannot   be  heard  to 
say  she  did  not  see  the  car  in   ample  time  to  have  stopped 
before  she  got  into  a  position  of  peril,  and  it  was  contributory 
nefcligence  on  her  part  not  to  do  so,  which  bars  her  recovery. 
Guyer  v.   Railroad,  174  Mo.  344,  73  S.   W.  584;  Carroll  v. 
Transit  Co.,  107  Mo.  653,  17  S.  W.  889;  Boyd  v.    Railroad. 
105  Mo.  371,  16  S.  W.  909;  Butts  V.  Railroad,  98  Mo.  272,  11 
S.  W.  754;  Henze  v.  Railroad,  71  Mo.  636;  Jennings  v.  Rail- 
road, 112  Mo.  268,  20  S.  W.  490;  Maxey  v.  Railroad,  113  Mo. 
I,  20  S.  W.  654;  Sullivan  v.  Railroad,  117  Mo.  214,  23  S.  W. 
149;  Kelsay  v.  Railroad,  129  Mo.  362,  30  S.  W.  339;  Moberly 
V.  Railroad,  98  Mo.  183,    11  S.  W.  569.     The  plaintiff  made 
out  no  case,  and  the  demurrers  to  the  evidence  should  have 
been  sustained. 
The  judgment  is  reversed.     All  concur. 


260        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,    N  S 
Richmond  Passenger  &  Power  Co.  v.  Gordon. 

{Supreme  Court  of  Appeals  of  Virginia^  March  lo,  1904* ) 

[46  8.  E.  Rep.  772.] 

Accident  at  Crossing— -Contributory  Negligence  and  Negligence  of 
Motorman  When  Chargeable  with  Notice  of  Plaintiffs  Peril.* 
In  an  action  agrainat  a  street  railroad  for  personal  injuries  by  being* 
•track  by  an  electric  car  while  driving  across  defendant's  tracks,  the 
plaintiff  is  entitled  to  recover  where  the  motorman  conld  have  avoided 
the  accident  by  the  use  of  ordinary  care  after  he  saw,  or  by  the  use  of 
ordinary  care  might  have  seen,  that  the  plaintiff  was  on*  or  very  near, 
the  track,  and  driving  towards  it,  and  was  in  danger  of  being  struck  by 
the  car,  though  the  plaintifF  was  guilty  of  want  of  ordinary  care  in 
attempting  to  cross  the  tracks. 

Same— Lookouts— Concurrent  Negligence— I nstructions. 

In  an  action  against  a  street  railroad  for  personal  injuries  by  being 
•truck  by  an  electric  car  while  driving  across  defendant's  tracks,  where 
there  is  evidence  that  the  case  comes  within  the  general  rule  as  to  con- 
tributory negligence,  and  also  that  the  case  comes  within  the  exception 
to  the  rule,  it  is  error  to  refuse  a  charge  requested  by  defendant  that 
there  can  be  no  recovery  where  the  accident  was  caused  by  the  concur- 
rent negligence  of  the  motorman  and  the  plaintifF,  due  to  each  failing 
to  keep  a  proper  lookout. 

Same — Stop,    Look  and    Listen— Street    Railways— Ordinary    Care — 
Definition.f 

A  charge  that  it  is  not  negligence,  as  a  matter  of  law,  to  omit  to  look 
and  listen  for  cars  when  one  is  about  to  cross  the  tracks  of  a  street  rail- 
way, but  the  question  is  ''whether  a  man  of  ordinary  prudence  exercis- 
ing ordinary  care  and  prudence  would  have  thought  it  unnecessary  to 
do  so,"  contains  a  proper  definition  of  ordinary  care. 

Same — Burden  of  Proof— Instruction. 

Where  the  evidence  in  an  action  against  a  street  railroad  for  per- 
sonal injuries  by  being  struck  by  a  car  while  driving  across  defendant's 
track  raised  the  questions  of  negligence  and  contributory  negligence,  a 
charge  correctly  stating  the  law  as  to  the  burden  of  proof  on  those 
questions  cannot  be  regarded  as  abstract,  or  as  tending  to  mislead 
the   jury. 

Error  to  Law  and  Equity  Court  of  City  of  Richmond. 

Action  by  John  W.  Gordon  against  the  Richmond  Passen- 
ger &  Power  Company.  From  a  judgment  (or  plaintiff,  de- 
fendant appeals.     Reversed. 

Henry  Taylor,  Jr.,  for  appellant. 
Meredith  &  Cocke,  for  appellee. 

BUCHANAN,  J.  This  action  was  instituted  by  John  W. 
Gordon  to  recover  damages  for  injuries  done  him  at  a  street 

*As  to  the  combined  effect  of  contributory  negligence  and  negligence 
after  the  discovery  of  plaintiff's  peril,  see  foot-note  appended  to  Har- 
rington V.  Los  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng.  R. 
Cas  ,  N  S  ,  191,  where  all  the  preceding  authorities  in  this  series 
are  collected. 

Duties  and  liabilities  of  railroads  after  discovery  of  danger  of  person 
being  struck  by  train,  see  foot-note  appended  to  LrOuisville  &  N.  R.  Co. 
V,  Vanarsdell's  Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  ft  Eng.  R.  Cas.,  N. 
8.,  If  where  all  the  preceding  authorities  in  this  series  are  collected. 

f  As  to  the  duty  to  stop,  look  and  listen  before  crossing  street  railway 
tracks,  see  foot-note  appended  to  Wilman  v.  People's  Ry.  Co.  (Del.),  9  R. 
R.  R.  384,  32  Am.  ft  Eng.  R.  Cas.,  N.  S.,  384,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 
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crossing  in  the  city  of  Richmond  by  the  alleged  oegligent 
fanning  of  an  electric  street  railway  car  operated  by  the  Rich* 
mond  Passenger  &  Power  Company. 

Upon  the  trial  of  the  cause  the  plaintiff  asked  for  eight 
instrnctions,  and  the  defendant  for  three.  All  the  instruo- 
tions  asked  for  were  given  as  asked,  or  with  such  modifica- 
tions as  the  court  saw  proper  to  make.  No  objections  are  made 
here  to  instructions  numbered  2,  3,  4,  5,  and  8  given  for  the 
plaintiff,  nor  to  instruction  ''a''  given  for  the  defendant. 
The  assignments  of  error  chiefly  relied  on  are  the  giving  of 
the  plaintiff's  instruction  No.  7,  and  the  refusal  of  the  court 
to  give  the  defendant's  instructions  ^'b"  and  "c''  as  asked, 
and  in  giving  them  as  modified  by  the  court. 
The  following  is  a  copy  of  instruction  No.  7: 
"If  the  jury  find  that  the  plaintiff  was  guilty  of 
want  of  reasonable  and  ordinary  care  in  attempting 
to  cross  the  tracks  of  the  defendant  under  the  cir- 
cumstances referred  to,  then  he  is  not  entitled  to 
recover,  unless  they  believe  from  the  evidence  that  the 
rootorman  could  have  avoided  the  accident  by  the  use  of  ordi- 
nary care  after  he  saw,  or  by  the  use  of  ordinary  care  might 
have  seen,  that  the  plaintiff  was  on  the  track,  or  very  near 
thereto,  and  driving  towards  the  same,  and  was  in  danger 
of  being  struck  by  the  car;  and,  if  they  shall  so  believe,  then 
they  must  find  for  the  plaintiff."  . 

The  objection  made  to  that  instruction  is,  first,  that  there 
was  no  evidence  to  show  that  the  motorman  could  have 
avoided  the  accident  by  the  exercise  of  ordinary  care  after 
he  saw  the  plaintiff's  peril;  and,  second,  that  the  proposition 
that  they  must  find  for  the  plaintiff  if  the  jury  believed  that 
the  motorman  might,  by  the  exercise  of  ordinary  care,  have 
seen  the  plaintiff's  peril,  and  avoided  the  accident,  is  not  law. 
There  is  no  evidence  that  after  the  motorman  saw  the  plain- 
tiff's danger  he  could  have  avoided  the  accident ;  but  there 
is  evidence  tending  to  prove  that,  if  the  motorman   had  been 
exercising  ordinary  care  as  his  car  approached  the  crossing, 
he  could  have  seen  the  plaintiff's  peril  in  time  to  have  pre- 
vented the  injury.     There  is  evidence  tending  to  show  that 
the  plaintiff,  as  he  drove  along  Floyd  avenue  towards  the 
crossing  where  that  avenue  intersects  Harrison  or  Beech 
street,  stopped  or  checked  the  one-horse  vehicle  in  which 
he,  bis  wife,  and  son  were  riding  about  40  feet  from  the  cross- 
ing at  the  time  a  north-bound   street  car  crossed   Floyd  ave- 
nue, and  that  he  then  proceeded  towards  the  crossing;  that 
the  north-bound  car  passed  the  car  going  south,  which  did 
the  injury,    from  60  to  75  feet  north   of  Floyd   avenue;  that 
from  that  point  there  was  nothing  to  prevent  the  motorman 
on  the  south-bound  car  from  seeing  the  plaintiff's  vehicle  as 
it  approached  the  street  car  track;  that  from  the  point  where 
the  cars  passed  each  other  to  the  point  where  the  plaintiff's 
vehicle  was  struck  was  100  feet  or  more;  that  a  car  running  at 
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the  rate  of  6  or  7  miles  an  hour,  as  the  motorman  said  his 
car  was  running,  could,  under  favorable  circumstances,  be 
stopped  in  about  a  car  length,  which  was  shown  to  be  about 
35  feet,  and  that  the  car  was  actually  stopped  in  about  45 
feet  after  the  motorman  saw  the  plaintiff's  vehicle.  1  his 
evidence  was  sufficient  to  justify  the  court  in  giving  the  in- 
struction in  question,  under  a  long  line  of  decisions  of  this 
court. 

In  the  case  of  R.  &  D.  R.  R.  Co.  v.  Anderson,  31  Grat. 
812,  31  Am.  Rep.  750,  decided  a  quarter  of  a  century  ago,  it 
was  held,  Judge  Burks  delivering  the  opinion  of  the  courts 
that,  though  the  plaintiff  may  have  been  guilty  of  negligence, 
and  although  that  negligence  may  in  fact  have  contributed 
to  the  accident,  yet  if  the  defendant  could  in  the  result,  by 
the  exercise  of  ordinary  care  and  diligence,  have  avoided 
the  mischief  which  happened,  the  plaintiff's  negligence  will 
not  excuse  the  defendant.  To  sustain  the  conclusion  reached 
in  that  case  the  learned  judge  approved  and  followed  the 
decision  of  the  House  of  Lords  in  the  case  of  Radley  v.  Lon- 
don, etc.,  Ry.  Co.,  i  App.  Cases  (Law  Rep.  1875-76),  754, 
759>  which  cites  and  affirms  Davies  v.  Mann,  10  M.  &  W. 
545.  and  Tuff  v.  Warman,  5  C.  B.  N.  S.  573. 

In  the  case  of  Marks,  etc.,  v.  Petersburg  R.  R.  Co.,  88  Va. 
I,  10,  13  S.  E.  299,  which  was  an  action  for  damages  for 
causing  the  death  of  a  traveler  at  a  street  crossing  by  the 
defendant  railroad  company's  cars,  it  was  said  by  Judge 
Lewis,  in  discussing  the  subject  of  contributory  negligence: 
'4f  a  person  attempts  to  cross  a  railroad  at  a  highway  cross- 
ing without  using  his  senses  of  sight  and  hearing,  even 
though  the  company  be  negligent,  the  law,  as  well  as  common 
prudence,  condemns  his  act  as  careless.  But  this  is  a  mere 
presumption,  which  may  be  repelled  by  evidence  showing 
that  the  case  is  within  one  or  more  of  the  exceptions  to  the 
general  rule  before  mentioned.  In  the  absence  of  such  evi- 
dence, however,  the  contributory  negligence  of  such  person, 
when  injured,  will  preclude  a  recovery,  unless  the  company 
might,  by  the  exercise  of  ordinary  care  on  its  part,  have 
avoided  the  consequences  of  the  plaintiff's  negligence." 
''This  qualification  of  the  doctrine  of  contributory  negli- 
gence," he  continues,  ''is  laid  down  in  the  leading  case  of 
Tuff  V.  Warman,  2  C.  B.  (N.  S.)  740,  and  so  often  recognized 
by  this  court."  After  citing  a  number  of  the  decisions  of 
this  court,  he  adds:  "Applying  this  test  to  the  present  case, 
we  are  of  opinion  that  the  plaintiff  is  not  entitled  to  recover, 
for  it  is  manifest  that  ordinary  care  on  the  part  of  the  defend- 
ant could  not  have  discovered  the  negligence  of  the  deceased 
in  time  to  avoid  the  accident." 

In  the  case  of  the  Seaboard,  etc.,  R.  R.  Co.  v.  Joyner,  92 
Va.  354,  23  S.  E.  773,  this  court,  in  considering  the  question 
of  the  duty  of  a  railroad  company  to  avoid  injuring  a  tres- 
passer, said:    "The  law  upon  this  subject  is,  we  think,  prop- 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       263 

Richmond  Passenger  &  Power  Co.  v.  Gordon 

eily  stated  in  the  Dinety-ninth  section  of  Sherman  &  Redfield 
on  the  law  of  Negligence  (4th  Ed.),  where  it  is  said  that: 
'The  plaiatifi  should  recover,  notwithstanding  his  own  negli- 
gence exposed  him  to  the  risk  of  injury,  if  the  injury  of  which 
he  complains  was  proximately  caused  by  the  omission  of  the 
defendant,  after  having  such  notice  of  the  plaintifi's  danger 
as  .woald  put  a  prudent  man  on  his  guard,  to  use  ordinary 
care  for  the  purpose  of  avoiding  such  injury.  It  is  not  neces- 
sary that  the  defendant  should  actually  know  of  the  danger 
to  which  the  plaintiff  is  exposed.  It  is  enough  if  he  have 
su£Bcieot  notice  or  belief  to  put  a  prudent  man  on  the  alert, 
and  he  does  not  take  such  precautions  as  a  prudent  man  would 
take  under  similar  notice  or  belief.'"  To  the  same  efiect 
is  Tucker's  Case,  in  92  Va.  549,  24  S.  E.  229,  and  Dunna- 
way's,  in  93  Va.  29,  36,  37,  24  S.  E.  698. 

In  the  case  of  B.  &  O.  R.  R.  Co.  v.  Few's  Ex'r,  94  Va.  82, 
89.  26  S.  E.  406,  it  was  held  that  a  railroad  company  is  lia- 
ble for  a  personal  injury  inflicted  on  a  traveler  at  a  public 
crossing  if  its  agents  or  servants  in  charge  of  a  moving  train 
saw  him  in  a  position  of  danger,  or  by  the  use  of  diligence 
might  have  seen  him,  and  failed  to  stop  the  train,  and  pre- 
vent it  from  injuring  him. 

In  Blankenship's  Case,  94  Va.  449,  457,  27  S.  E.  20,  22, 
it  was  said  in  discussing  this  question  and  explaining  what 
was  meant  by  certain  language  used  in  Dunnaway's  Case, 
sapra,  that:  ''By  the  use  of  the  language  'when  the  tres- 
passer is  discovered,  or  by  ordinary  care  and  caution  might 
have  been  discovered,'  it  was  not  intended  to  say  that  under 
ordinary  conditions  it  was  the  duty  of  the  railroad  company 
to  keep  a  lookout  for  trespassers  (for  the  question  was  not 
involved  in  that  case),  but  to  declare,  where  it  had  such 
notice  or  belief  that  some  one  might  be  in  danger  as  ought 
to  put  a  prudent  man  on  the  alert,  it  became  the  company's 
doty  to  be  on  the  lookout,  and  it  might  be  held  responsible 
for  injuries  done  a  trespasser  under  such  circumstances,  not 
only  after  his  danger  was  discovered,  but  where,  by  ordinary 
care  and  caution,  it  might  have  been  discovered,  unless  it 
did  all  that  could  be  done  to  avoid  injuring  him  consistently 
^ith  its  higher  duties  to  others." 

In  Washington,  etc.,  R.  Co.  v.  Lacy,  94  Va.  460,  476,  26 
S.  E.  834,  839,  which  was  also  a  street  crossing  case,  it  was 
said,  after  declaring  what  the  duty  of  a  traveler  was  in  ap- 
proaching a  street  crossing  over  which  a  steam  railroad  was 
operated,  that:  "If  he  fails  to  u»e  these  necessary  precau- 
tions, and  injury  ensues,  he  cannot  recover,  unless  the  defend- 
ant company,  by  the  exercise  of  ordinary  care  and  diligence, 
might  have  prevented  the  injury  after  it  discovered,  or  ought 
to  have  discovered,  his  peril." 

In  C.  &  O.  Ry.  Co.  v.  Rodgers,  100  Va.  324,  325,  41  S.  E. 
732,  where  the  party  injured  was  walking  on  the  defendant 
company's  track  at  a  point  where  persons  were  accustomed 
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to  walk,  it  was  held  that  in  such  a  case  a  defendant  was  liable 
for  the  injury  inflicted  upon  the  plaintifi,  notwithstanding 
the  iatter's  negligence,  if,  by  the  exercise  of  reasonable  care, 
the  plaintifi*s  danger  could  have  been  discovered  in  time  to 
save  him. 

Richmond,  P.  &  P.  Co.  v.  Steger,  loi  Va.  — ,  43  S.  E.  612, 
and  Richmond  Traction  Co.  v.  Martin's  Adm*x,  102  Va.  -r-, 
45  S.  E.  886,  are  to  the  same  effect.  In  the  last-named  case* 
decided  at  the  December  term,  1903,  it  was  said  by  Judge 
Whittle,  speaking  for  the  court,  that:  ''The well-known  rule 
in  this  class  of  cases  is  that  a  plaintifi  seeking  to  recover 
damages  for  an  injury  caused  by  the  negligence  of  the  defend- 
ant must  himself  be  free  from  negligence,  and,  if  it  appears 
that  his  negligence  has  con^.ributed  as  an  e£Bcient  cause  to  the 
injury  of  which  he  complains,  the  court  will  not  undertake  to 
balance  the  negligence  of  the  respective  parties  for  the  pur- 
pose of  determining  which  was  most  at  fault.  The  law  rec- 
ognizes no  gradations  of  fault  in  such  case,  and,  where  both 
parties  have  been  guilty  of  negligence,  as  a  general  rule, 
there  can  be  no  recovery.  There  is  really  no  distinction 
between  negligence  in  the  plaintiff  and  negligence  in  the 
defendant,  except  that  the  negligence  of  the  former  is  called 
'contributory  negligence.' 

"The  general  rule  adverted  to  is  subject,  however,  to  the 
qualification  that,  where  the  negligence  of  the  defendant  is 
the  proximate  cause  of  the  injury,  and  that  of  the  plaintifi 
only  the  remote  cause,  the  plaintiff  may  recover,  notwith- 
standing his  negligence;  the  doctrine  in  that  respect  being 
that  the  law  regards  the  immediate  or  proximate  cause 
which  directly  produces  the  injury,  and  not  the  remote  cause 
which  may  have  antecedently  contributed  to  it.  From  that 
principle  arises  the  well-established  exception  to  the  general 
rule  that  if,  after  the  defendant  knew,  or,  in  the  exercise  of 
ordinary  care,  ought  to  have  known,  of  the  negligence  of  the 
plaintifi.  it  could  have  avoided  the  accident,  but  failed  to  do 
so,  the  plaintifi  can  recover.  In  such  case  the  subsequent 
negligence  of  the  defendant  in  failing  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintifi  becomes  the  immediate 
or  prcximate  and  efficient  cause  of  the  accident,  which  inter- 
venes between  the  accident  and  the  more  remote  negligence 
of  the  plaintiff.'' 

These  cases  establish  the  doctrine  that,  where  a  railroad 
company  or  a  street  railway  company  knows  or  has  reason 
to  believe  that  persons  are  likely  to  be  on  their  tracks  at  a 
particular  point,  such  company  owes  two  duties  to  such  per- 
sons: First,  to  keep  a  lookout  in  approaching  such  point; 
and,  second,  to  avoid  injury  when  it  sees  such  persons  in 
peril,  if  it  can  be  done  by  the  exercise  of  ordinary  care.  And 
if  it  fails  to  keep  such  lookout,  and  thereby  fails  to  see  such 
persons'  peril,  and  inflicts  injury,  it  cannot  escape  liability 
on  that  ground,  but  its  liability  will  depend  not  upon  what 
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It  actually  knew,  but  upon  what  it  would  have  known  if  it 
had  performed  its  duty  in  keeping  a  proper  lookout.  And 
this  seems  to  be  the  rule  generally. 

Shearman  &  Redfield,  in  their  work  on  Negligence  (section 
484,  5th  Ed. X  say  that:  ''The  rule  that  a  plaintifi  is  as  a 
matter  of  law  negligent  if  he  fails  to  see  what  he  was  bound 
to  look  for  and  ought  to  have  seen,  is  rigidly  enforced;  and 
the  same  rule  must,  in  common  justice,  be  applied  to  the 
defendant.  And  in  fact  it  actually  is  in  almost  every  court 
where  the  question  is  squarely  presented."  And  in  section 
485c  they  say  that:  "The  operator  of  a  street  car,  especially 
if  It  is  impelled  by  cable  or  electric  power,  is  bound  to  keep 
a  constant  watch  for  persons  and  vehicles  on  the  street;  and 
although  he  is  not  bound  to  anticipate  that  foot  passengers 
will  attempt  to  cross  otherwise  than  at  regular  crossings,  and 
therefore  need  not  maintain  quite  the  same  degree  of  vigi- 
lance elsewhere,  he  is  always  responsible  for  failing  to  see 
even  persons  crossing  at  other  places,  if  he  would  have  seen 
them,  had  he  been  in  the  exercise  of  ordinary  care.  The  rule 
exempting  railroads  from  responsibility  where  trainmen  do  not 
in  fact  see  a  person  on  the  track  *  *  *  certainly  applies 
only  against  trespassers,  and  therefore  does  not  apply  to  city 
streets  or  street  cars." 

The  court  did  not  err  in  giving  the  instruction  in  question. 

Instruction  ''b,"  as  ofiered,  is  as  follows: 

''The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  John  W.  Gordon  slowed  down  his 
horse  when  about  forty  feet  from  the  track  to  allow  the  north- 
bound car  to  pass,  and  shall  further  believe  from  the  evidence 
that  after  the  north-bound  car  had  passed  he  quickened  the 
pace  of  his  horse,  and  shall  further  believe  that  in  the  exercise 
of  reasonable  care,  by  looking  or  listening,  he  could  have  seen 
or  heard  the  car  approaching  before  getting  into  a  position 
of  danger,  and  failed  to  so  ascertain  the  approach  of  the  car, 
and  that  he  thereby  contributed  to  the  accident,  they  must 
find  for  the  defendant." 

Instruction  ''b,"  as  offered,  stated  the  general  rule  on  the 
snbject  of  contributory  negligence,  but  failed  to  state 
the  exception  to  it.  In  that  respect  it  was  amended  by  the 
court.  As  offered,  it  was  in  conflict  with  instruction  No.  7, 
which,  as  we  have  seen,  was  properly  given.  There  was 
no  error  either  in  refusing  to  give  instruction  '^b"  as  offered 
or  in  giving  it  as  modified  by  the  court. 

Instruction  "c,"  as  asked  for  by  the  defendant,  was  in  the 
following  words: 

*'The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  this  accident  was  caused  by  the  con- 
current negligence  of  the  motorman  and  of  John  W.  Gordon, 
due  to  each  failing  to  keep  a  proper  lookout,  they  must  find 
for  the  defendant." 

If  the  proximate  cause  of  the  injury  was  the  negligence  of 
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both  plaintiff  and  defendant  concurring  and  co-operating 
together,  then  the  general  rule  as  to  contributory  negligence, 
and  not  the  exception  to  the  rule,  applied,  and  the  plaintifi 
was  not  entitled  to  recover.  Beach  on  Contributory  Negli- 
gence, §  s6. 

The  defendant  therefore  had  the  right  to  have  that  theory 
or  view  of  the  case  submitted  to  the  jury.  Where  there  is 
evidence  trending  to  prove  that  the  case  comes  within  the 
general  rule  as  to  contributory  negligence,  and  also  evidence 
tending  to  prove  that  the  case  comes  within  the  exception 
to  that  rule,  each  party  has  the  right  to  have  his  theory  or 
view  of  the  case  presented  to  the  jury  by  proper  instructions. 
If  any  authority  were  needed  for  this  statement,  it  will  be 
found  in  the  case  of  Richmond  Traction  Co.  v.  Martin's 
Adm'x,  supra. 

The  court  therefore  erred  in  refusing  to  give  instruction 
<^c'*  as  offered,  which  presented  the  defendant's  theory  of 
the  case,  and  which,  if  sustained  by  the  evidence,  would  have 
entitled  it  to  a  verdict. 

In  the  modified  form  in  which  the  court  gave  it  it  was 
clearly  erroneous.  If  the  proximate  and  e£Bcient  cause  of 
the  accident  was  the  concurrent  negligence  of  both  parties, 
the  plaintiff  could  not  bring  himself  within  the  exception 
to  the  general  rule,  and  he  was  not  entitled  to  recover. 

Instruction  No.  i,  as  given  by  the  court,  is  as  follows: 

^^The  jury  are  instructed  that  travelers  may  walk,  ride,  or 
drive  either  acrqss  or  along  a  street  railway  track  just  as 
freely  as  upon  any  other  part  of  the  street,  so  long  as  they  do 
not  obstruct  the  cars,  or  carelessly  expose  themselves  to  dan- 
ger. And  while,  generally  speaking,  one  who  is  about  to 
cross  a  street  railway  should  both  look  and  listen  for  cars, 
this  is  not  an  inflexible  rule,  nor  is  it  to  be  enforced  with  any 
such  strictness  as  in  cases  of  an  ordinary  steam  railway.  It 
is  not  negligence  as  a  matter  of  law  to  omit  to  do  so.  The 
question  is  whether  men  of  ordinary  prudence,  exercising 
ordinary  care  and  prudence,  would  have  thought  it  unneces- 
sary to  do  so.  * ' 

The  last  sentence  of  this  instruction  is  criticised  as  not 
correctly  stating  the  rule  by  which  the  jury  might  determine 
whether  or  not  the  plaintifi  exercised  ordinary  care  in  ap- 
proaching the  street  car  crossing.  The  language  used  varies 
somewhat  from  the  usual  statement  of  the  rule  as  to  what 
constitutes  ordinary  care.  It  is  difficult,  if  not  impossible, 
to  frame  a  definition  of  "ordinary  care*'  which  will  be  per- 
fectly clear  and  accurate.  But  the  definition  given  in  the 
instruction  does  not  difier  in  substance  from  that  usually 
given  in  such  cases,  and  the  jury  could  not  have  been  misled 
by  It. 

Objection  is  also  made  to  instruction  No.  6,  wh'ch  is  as 
follows: 

"The  jury  are  instructed  that  the  burden  is  on  the  plaintifi 
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to  prove  the  negligence  of  the  defendant  company  as  charged 
in  the  declaration;  and  that,  if  the  defendant  relies  on  the 
contributory  negligence  of  the  plaintifi  as  a  defense,  the  bur- 
den is  on  the  defendant  to  prove  such  contributory  negli- 
gence, unless  it  is  disclosed  by  the  plaintiff's  evidence,  or  may 
be  fairly  inferred  from  all  the  circumstances  of  the  case;  and 
ic  the  absence  of  such  proof  and  inferences  from  the  circum- 
stances the  plaintifi  is  presumed  to  have  been  without  fault.*' 

It  is  conceded  that  this  instruction  (No.  6)  correctly  states 
the  law  as  an  abstract  proposition,  but  it  is  insisted  that  the 
court  erred  in  giving  it  because  it  had  no  application  to  the 
facts  of  this  case. 

The  case  before  the  jury  was  one  involving  the  questions  of 
negligence  and  contributory  negligence.  An  instruction 
which  correctly  stated  to  the  jury  upon  whom  the  burden  of 
proof  was  in  such  a  case  cannot  be  regarded  as  erroneous, 
or  as  tending  to  mislead  the  jury. 

It  is  unnecessary  to  consider  the  remaining  assignment  of 
error  that  the  verdict  is  against  the  evidence,  as  the  judg- 
ment will  have  to  be  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded  for  the  error  committed  by  the  court  in 
refusing  to  give  instruction  ^^c,"  as  ofiered,  and  in  giving  it 
as  amended  by  the  court.* 


Mayor,  etc.,  of  Jersey  City  v.   Consolidated    Traction 

Co. 

{Supreme  Court  of  New  Jersey^  Feb,  ^p,  1904.) 
[57  Atl.  Rep.  446.] 

Street  Railroads— License  Fee— Liability  of  Lessee. 

By  force  of  the  statutes  approved  March  14, 1893  (P.  Lr.  1893,  pp.  296, 
314 ;  Geo.  St.  pp.  3234, 3235,  §g  117. 135),  which  authorize  one  street  rail- 
way company  to  lease  its  property  aad  franchises  to  another,  and  the 
lease  made  by  the  Jersey  City  &  Bergen  Railroad  Company  to  the  Con- 
solidated Traction  Company,  in  which  the  lessee  assumed  all  the  bur- 
dens and  liabilities  of  the  lessor,  Jersey  City  can  enforce  against  the 
lessee  the  ability  of  the  lessor  to  pay  the  city  a  fee  for  each  car  run  on 
the  railroad. 

(Syllabus  by  the  Court.) 

Action  by  the  mayor  and  aldermen  of  Jersey  City  against 
the  Consolidated  Traction  Company.  Demurrer  to  declara- 
tion overruled. 

Argued  November  term,  1903,  before  GUMMERE,  C.  J., 
and  SWAYZE,  HENDRICKSON,  and  DIXON,  JJ. 

Gilbert  Collins,  for  plaintifi. 
Frank  Bergen,  for  defendant. 

DIXON,  J.  In  this  declaration  the  plaintiff,  the  mayor 
and  aldermen  of  Jersey  City,  alleges  the  same  facts  as  are 
set  forth  in  the  declaration  by  the  same  plaintifi  against  the 
Jersey  City  &  Bergen  Railroad  Company,  ^vhich  is  the  sub- 
ject of  the  foregoing  opinion,  and,  in  addition,  avers  that  on 
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September  25, 1893,  the  property  and  franchises  of  said  Bergen 
Company  were  leased  and  transferred,  subject  to  all  burdens 
and  liabilities  of  said  company,  to  the  defendant  in  the 
present  suit,  the  Consolidated  Traction  Company,  which 
thereupon  assumed  said  burdens  and  liabilities,  and  that  after- 
wards, until  May  25,  1898,  the  Consolidated  Company  con- 
tinuously ran  cars  on  the  tracks  constructed  in  pursuance  of 
the  ordinances  before  mentioned,  and  thereby  became  liable 
to  pay  to  the  plaintifi  the  said  license  fee  of  $10  for  each  car, 
annually  in  advance.  To  this  declaration  the  defendant 
demurs. 

The  authority  of  a  corporation  owning  or  operating  a 
street  railway  in  this  state  to  lease  its  property  and  franchises 
to  another  street  railway  company  is  derived  from  two  acts  of 
the  Legislature,  approved  March  14,  1893  (P.  L.  1893,  pp. 
296,  314;  Gen.  St.  pp.  3234,  3235,  §§  117,  120).  These  acts 
authorize  the  lease  to  be  made  for  such  terms,  and  upon  such 
conditions,  limitations,  and  restrictions,  as  the  lessor  and 
lessee  may  agree  upon.  Section  i  (Gen.  St.  p.  3234,  §  117). 
Section  16  (Gen.  St.  p.  32411  §  135)  authorizes  the  company 
accepting  such  a  lease  to  use  and  operate  the  franchises  and 
property  so  leased,  and  declares  that  'all  debts,  liabilities, 
and  duties  of  the  lessor  corporation  .shall  thenceforth  attach 
to  the  lessee  corporation  and  be  enforced  against  or  enjoyed 
by  it  to  the  same  extent  and  in  the  same  manner  as  they 
were  enforceable  against  or  enjoyed  by  the  lessor  corpora- 
tion." In  the  suit  against  the  Bergen  Company,  we  con- 
cluded that  the  facts  there  stated  showed  a  liability  on  the 
part  of  that  company  to  pay  the  stipulated  license  fee  to  the 
city.  That  being  so,  then,  in  view  of  the  foregoing  pro- 
visions of  the  statutes,  under  which  the  lease  from  the  Bergen 
Company  to  the  present  defendant  was  made,  and  the  aver- 
ment in  the  declaration  that  the  defendant,  by  the  lease, 
became  subject  to  and  assumed  all  the  burdens  and  liabilities 
of  the  Bergen  Company,  we  do  not  perceive  any  answer  to 
the  claim  of  the  city  that  it  may  enforce  this  liability  against 
the  defendant  for  cars  run  by  it  over  the  railroad  to  the  same 
extent  and  in  the  same  manner  as  it  might  have  enforced 
its  claim  against  the  Bergen  Company  if  the  lease  had  not 
been  made.  This  explicit  statutory  provision  renders  it 
unnecessary  to  consider  the  views  expressed  in  Cape  May  v. 
Cape  May  Trans.  Co.,  64  N.  J.  Law,  80,  44  Atl.  948,  or 
whether  the  broad  doctrine  announced  in  Mayor,  etc.,  of  New 
York  V.  Twenty-Third  St.  Ry.  Co.,  113  N.  Y.  311,  21  N.  E. 
60,  would  sustain  the  present  suit. 

The  plaintifi  is  entitled  to  judgment  on  the  demurrer. 

In  the  case  of  Mayor  &  Aldermen  of  Jersey  City  v.  North 
Jersey  Street  Railway  Company,  the  declaration  is  not  legally 
different  from  that  against  the  Consolidated  Traction  Com- 
pany, above  considered.  Therefore  on  the  same  grounds 
the  same  judgment  should  be  rendered. 
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{Supreme  Court  of  Louisiana^  Feb,  ^,  /904,) 

[36  80.  Rep.  132.] 

Fires  Set  by  Locomotives.— Absence  of  Sparic  Arresters  on  Engine  Fur« 
nished  Independent  Contractor— Liability  of  Logging  Railroad. 
Where  the  owner  of  a  logging  railroad  famished  to  an  independent 
contractor  locomotives  not  equipped  with  spark  arresters,  and,  in  the 
usual  operation  of  the  road,  one  of  the  engines,  in  passing  plaintiff's 
residence,  threw  sparks  which  fell  upon  and  ignited  the  roof  of  her 
house,  thereby  causing  its  destruction,  held^  that  the  defendant  owner 
is  liable  for  the  injury. 

Appeal —  Review. 

The  district  judge  found  that  the  fire  was  caused  by  sparks  from  the 
passing  locomotive ;  that  the  defendant  knew  the  danger  attending  the 
use  of  such  locomotive,  not  equipped  with  a  spark  arrester,  and  burn* 
ing  pine  fuel ;  and  that  the  contractor  took  the  engine  as  he  found  it, 
and  used  it  as  defendant  had  used  it :  held^  that  the  opinion  of  the 
trial  judge  on  questions  of  fact  is  entitled  to  great  weight,  and,  unless 
clearly  wrong,  will  be  affirmed.    Hennen's  Dig.  vol.  1,  p.  92,  No.  1. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Sixth  Judicial  District  Court,  Parish 
of  St.  Tammaoy;  James  M.  Thompson,  Judge. 

Action  by  Ann  C.  Brady  against  William  T.  Jay.  Judg- 
ment for  plaintifi,  and  defendant  appeals.     A£Brmed. 

Benjamin  Moore  Miller  and  Fenner,  Henderson  &  Fenner, 
for  appellant. 
Frank  Edward  Rainold  and  Harvey  E.  Ellis,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for  damages  in  the 
sum  of  $7,800  for  the  destruction  of  her  residence,  with  con- 
tents, by  fire  alleged  to  have  been  occasioned  by  sparks  from 
a  locomotive  on  a  logging  railroad  owned  by  defendant. 

The  petition  alleges  that  in  1895  plaintiff  granted,  without 
compensation,  to  defendant,  permission  to  construct  and 
operate  said  road  over  her  lands,  and  that  the  track  was  laid 
within  100  feet  of  her  house;  that,  after  the  lapse  of  several 
years,  it  became  apparent  that  the  operation  of  said  railroad 
80  near  her  residence  was  dangerous,  on  account  of  the 
emission  of  sparks  of  unusual  size  from  defective  locomotives; 
that  plaintifi  so  notified  defendant,  and  requested  him  in 
vain  to  move  the  track  further  from  her  premises;  that  in 
January,  1902,  her  house,  with  its  contents,  was  destroyed 
by  fire  caused  by  sparks  from  one  of  defendant's  locomotives, 
which  was  not  provided  with  a  spark  arrester;  and  that  her 
loss  amounted  to  $7,800,  and  was  caused  by  the  negligence  of 
defendant  in  using  defective  locomotives  on  a  defectively 
constructed  roadway. 

Defendant  filed  an  '^exception*'  to  the  petition,  in  which 
it  is  alleged  ''that,  at  the  time  of  the  alleged  burning  of  the 
property  claimed  to  be  owned  by  plaintiff,  this  defendant 
was  not  operating  and  was  not  in  charge  or  control  of  the 
railroad  mentioned  in  the  petition,  but  that  said  railroad  had 
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been  leased  to  one  W.  H.  Baptist  on  the  15th  day  of  January, 
1901,  as  per  written  lease  recorded  in  St.  Tammany  parish, 
in  Mortgage  Book  I,  4,  and  that  said  Baptist  was,  at  the  time 
of  said  alleged  burning  of  the  property  claimed  by  plaintiff, 
in  charge  of  and  operating  such  railroad." 

This  exception  was  referred  to  the  merits.  For  answer, 
defendant  denied  each  and  every  allegation  of  plaintiff's 
petition,  and  specially  denied  that  the  plaintiff  was  the  owner 
of  the  property  mentioned  in  the  petition. 

The  cause  was  tried  before  the  district  judge,  who  rendered 
judgment  in  favor  of  plaintiff  for  the  sum  of  $3,100. 

The  trial  judge  handed  down  a  written  opinion,  in  which 
he  discussed  the  facts  of  the  case.  He  found  that  the  fire 
was  caused  by  sparks  from  one  of  the  defendant's  locomotives, 
which  had  no  spark  arrester,  and  that  wood  was  used  as  fuel, 
thus  increasing  the  danger  of  fire.  He  found  the  value  of  the 
property  destroyed  to  be  $3,100. 

As  to  the  alleged  lease  and  the  liability  of  defendant,  the 
judge  says:  ''The  man  Baptist  was  not  the  lessee  of  the 
road.  He  was  a  contractor  for  the  purpose  of  doing  certain 
work.  The  railroad  used  by  him  was  in  the  same  condition 
in  which  Jay  maintained  it. 

''Jay  knew  from  experience  the  dangerous  condition  of  the 
wood-burning  locomotives.  Baptist  took  them  as  he  found 
them,  and  used  them  as  Jay  used  them.  Jay  did  not  supply 
Baptist  with  safe  appliances.  The  doctrine  in  such  cases  is 
set  forth  in  Hawver  v.  Whalen  (Ohio)  29  N.  E.  1049,  14  L. 
R.  a.  828." 

One  cannot,  by  employing  an  independent  contractor, 
relieve  himself  from  liability  for  the  doing  of  work  from 
which  injury  will  naturally  result  to  another  unless  means 
are  adopted  to  prevent  it.  He  must  see  that  such  means  are- 
employed,  although  the  contractor  stipulates  to  take  the 
risk  and  responsibility.  See,  also,  A.  &  E.  Ency.  of  Law,' 
vol.  16,  p.  205;  Savannah,  etc.,  R.  Co.  v.  Phillips,  90  Ga. 
829,  17  S.  E.  82;  Conlon  v.  Eastern  R.  Co.,  135  Mass.  195. 

"This  principle  may  be  regarded  as  founded  in  equity  and 
common  sense.  1  conclude  that  Jay  is  the  responsible 
party.  * ' 

Defendant  appealed,  and  plaintiff  has  joined  in  the  appeal, 
praying  that  the  judgnaent  be  increased  to  the  original  amount 
demanded  in  the  petition. 

Defendant's  counsel,  in  their  brief,  contend: 

"(i)  That  he  is  not  responsible  for  any  damages  caused  by 
fire,  even  if  set  by  sparks  from  the  engines,  because  the  road 
was  operated  by  Baptist  under  the  contract  offered  in  evi- 
dence, and  the  defendant  had  no  control  over  the  road  or 
its  management. 

"(2)  That  the  fire  was  not  caused,  and  could  not  have  been 
caused,  by  sparks  from  the  engine. 

"(3)  That  the  evidence  does  not  exclude  the  reasonable 
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hypothesis  that  the  fire  was  occasioDed  by  aoother  cause 
than  sparks  from  the  engine. " 

The  second  and  third  grounds  of  the  defense  may  be  con- 
sidered together. 

I.  The  trial  judge,  who  knew  the  locus  in  quo  and  heard 
the  witnesses,  after  reviewing  the  evidence,  said:  ^'In  the 
instant  case  I  have  weighed  the  testimony  carefully,  and  can- 
not arrive  at  any  other  conclusion  than  that  the  fire  was 
caused  by  defendant's  locomotive." 

The  track  was  within  150  feet  of  plaintiff's  house,  which 
was  covered  by  an  old  shingle  or  board  roof.  The  grade  near 
the  bouse  was  steep,  thus  making  a  forced  draft  necessary. 
The  fuel  used  was  pine  wood.  The  locomotive  was  not 
equipped  with  a  spark  arrester. 

The  wind  was  blowing  across  the  track  in  the  direction  of 
the  house  at  the  rate  of  25  miles  an  hour.  lu  a  short  time 
after  the  passage  of  the  train,  the  rcof  of  the  house  at  the 
side  nearest  the  track  was  seen  in  a  blaze.  There  was  no 
fire  in  the  house  for  hours  before.  The  kitchen  in  which  one 
of  the  fires  was  started  was  not  burned.  The  room  in  which 
the  other  was  kindled  was  in  the  ell  of  the  building.  The 
occupant  of  this  room  testified  that  this  fire  burned  out  early 
in  the  morning,  before  be  left  the  premises.  The  evidence 
shows  that  the  fire  started  on  the  roof  of  the  main  building, 
which  was  unoccupied  and  closed,  and  thence  made  its  way 
to  the  ell.  The  locomotives  used  on  defendant's  road  caused 
many  fires  along  its  line.  In  most  cases  the  fires  were  caused 
by  sparks  igniting  grass  on  the  right  of  way  near  the  track, 
but  sometimes  the  fire  commenced  some  distance  from  the 
roadbed.  On  one  occasion  a  tree  100  yards  from  the  track 
was  set  on  fire  by  sparks  from  the  locomotive. 

The  above-recited  facts  are  shown  by  the  evidence,  and 
sustain  the  conclusion  of  the  trial  judge.  ''The  opinion  cf 
the  judge  a  quo  upon  questions  of  fact,  he  having  had  an 
opportunity  of  seeing  the  witnesses  and  hearing  their  testi- 
mony, is  entitled  to  great  weight,  and  his  judgment,  unless 
clearly  wrong,  will  be  affirmed."  Hennen's  Dig.  vol.  i,  p.  92, 
No.  I. 

The  facts  recited  show  a  clear  case  of  negligence,  and  dis- 
regard for  the  safety  of  property  along  the  line  of  defendant's 
railroad. 

2.  In  January,  1900,  defendant  made  with  William  H.  Bap- 
tist a  contract  for  the  cutting  and  delivery  of  all  the  mer- 
chantable pine  timber  on  certain  described  tracts  of  land. 

Defendant  was  to  furnish  the  use  of  bis  railroad,  two  loco- 
motives, cars,  tools,  etc.  Baptist  was  to  keep  the  same  in 
repair,  and  bear  all  expenses  of  operation  of  the  road,  and 
of  cutting  and  delivering  the  timber. 

For  compensation.  Baptist  was  to  receive  the  sum  of  $2.50 
per  thousand  feet  of  timber  delivered.  The  contract  em- 
braced a  warranty  clause  binding  Baptist  to  protect  and 
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defend  Jay  ''from  all  liability  for  damage  that  may  accrae 
or  be  caused  to  any  one  by  any  or  every  use  of  said  property 
above  named'';  it  being  understood,  however,  that  Baptist 
should  act  independently,  and  have  full  control  of  the  work 
stipulated  to  be  done,  without  supervision  of  any  kind  by 
defendant. 

Under  this  contract  the  timber  to  be  cut  and  all  necessary 
tools  and  appliances  and  means  of  transportation  were  fur* 
nished  by  defendant.  Baptist  furnished  superintendence 
and  labor. 

This  contract  was  not  a  lease,  but  a  hiring  of  labor  or  work 
by  the  job.     Civ.  Code,  art.  2756. 

The  operation  of  the  railroad  was  for  the  purpose  of  trans* 
porting  logs  belonging  to  the  defendant.  The  locomotive 
which  caused  the  fire  never  had  a  spark  arrester.  The  de^ 
fendant  admits  this  fact,  but  states  that  the  tubes  were  so 
small  that  a  spark  more  than  li  inch  in  thickness  could  not 
escape.  In  answer  to  a  question  propounded  by  the  presid- 
ing judge,  he  said  that  a  spark  passing  through  the  tubes 
''might  be  a  foot  long.'' 

If  defendant  had  been  operating  the  railroad  when  the 
house  was  burned,  his  failure  to  use  a  spark  arrester  would 
have  constituted  a  clear  case  of  negligence.  The  general  rule 
is  that  the  operator  of  a  railroad  should  use  on  his  engines 
the  most  approved  mechanical  inventions  to  prevent  the 
escape  of  fire.     13  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  472. 

Conceding  that  defendant  was  not  responsible  for  the  neg* 
ligence  of  the  contractor,  the  question  remains  whether  the 
former  was  absolved  by  the  contract  from  liability  for  his 
own  negligence  in  furnishing  a  dangerous  appliance. 

It  has  been  held  in  several  cases  that  a  railroad  company 
is  liable  for  the  negligence  of  a  contractor  operating  trains 
for  his  own  benefit.  Hawver  v.  Whalen,  14  L.  R.  A.  835, 
notes,  citing  Rome  &  D.  R.  Co.  v.  Chasteen,  88  Ala.  591,  7 
South.  94;  Illinois  Cent.  R.  Co.  v.  Finnigan,  21  111.  646; 
Chicago,  etc.,  R.  Co.  v.  Whipple,  22  111.  105. 

But  the  general  rule  seems  to  be  that,  where  the  contract 
gives  the  contractor  the  right  to  control  the  train,  the  lia-^ 
bility  rests  on  him.     Elliott  on   Railroads,  vol.  3,  §   1063,  p. 

1590. 

The  same  writer  says:  "Where  the  contract  provides 
that  the  company  shall  furnish  appliances  or  material,  the 
liability  of  the  company  for  injuries  resulting  from  defects  in 
such  appliances  or  material  depends  largely  upon  the  circum- 
stances of  each  case."     Id.  p.  1591. 

In  Conlon  v.  Eastern  Ry.  Co.,  135  Mass.  195,  it  was  held 
that  when  a  person,  not  the  servant  of  the  master  or  con- 
tractor, was  injured  by  the  fall  of  a  derrick  furnished  by  the 
master  under  the  contract,  and  which,  when  delivered,  was 
obviously  defective,  the  master  was  liable  for  the  injury.  la 
King  V.  New  York  C.  &   H.  R.  R.  Co.,  66  N.  Y.  181.  23  Am. 
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Rep.  37,  defendant  furnished  a  derrick  suitable  and  safe  at 
the  time  for  use.  In  Savannah  R.  Co.  v.  Phillips,  90  Ga.  829, 
17  S.  E.  82,  it  was  held:  ''A  railroad  company  which  fur- 
nished to  an  independent  contractor  an  engine  upon  which 
a  fireman  already  in  the  service  of  the  company  was  by  it 
ordered  to  work  is  liable  to  him  for  personal  injuries  caused 
by  defects  in  the  engine  attributable  to  the  company's  negli- 
gence, though  the  train  was  entirely  under  the  control  of  the 
contractor. ' ' 

If,  as  in  this  case,  the  injury  is  attributable  to  the  fault  of 
the  corporation  or  individual  owning  the  railroad,  in  fur- 
nishing a  dangerous  appliance  for  the  use  of  the  contractor, 
the  resulting  liability  cannot  be  shifted  by  contract  to  the 
prejudice  of  third  persons.  If  the  contractor  was  also  neg- 
ligent in  operating  the  unsafe  appliance,  it  cannot  avail  the 
owner,  who  was  himself  guilty  of  negligence. 

It  would  be  a  dangerous  doctrine  to  hold  that  the  owner  of 
a  railroad  canescape  liSibility  for  defective  engines  by  turn- 
ing over  the  plant  to  a  contractor  under  an  agreement  that 
the  latter  shall  operate  trains,  and  be  responsible  for  all 
damages  to  persons  or  property. 

The  district  judge  well  said :  '^ Jay  knew  from  experience 
the  dangerous  condition  of  the  wood-burning  locomotives. 
Baptist  took  them  as  he  found  them,  and  used  them  as  Jay 
had  used  them.  Jay  did  not  supply  Baptist  with  safe  appli- 
ances." 

Defendant  obtained  from  plaintiff,  for  little  or  no  consid- 
eration, a  right  of  way  for  his  railroad  very  near  her  resi- 
dence. He  certainly  owed  the  plaintiff  the  duty  of  using 
reasonable  precautions  against  the  danger  of  fire. 

He  should  not  be  permitted  to  escape  the  performance  of 
that  duty  by  operating  unsafe  appliances  through  a  third 
person.  The  contractor  should  be  considered  as  his  agent  in 
snch  operation. 

The  question  is  new  in  our  jurisprudence,  but  we  do  not 
consider  its  solution  difficult,  on  principles  of  justice  and 
equity. 

3.  In  fixing  the  value  of  the  property  destroyed,  including 
paintings,  books,  old  furniture,  and  other  objects  of  uncer- 
tain value,  the  judge  a  quo  adopted  the  lowest  estimate 
testified  to. 

He  had  a  personal  knowledge  of  the  building  and  contents^ 
as  shown  by  his  testimony. 

Value  is  largely  a  matter  of  opinion,  and,  where  there  is  no 
market  value,  it  is  more  or  less  a  matter  of  conjecture. 

We  are  not  prepared,  after  a  review  of  the  evidence,  to 
dissent  from  the  conclusions  of  the  judge  a  quo. 

Judgment  affirmed. 

11  R  R  R— 18 
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{Supreme  Court  of  Missouri  ^  Division  No.  2,  March  /,  1904,) 

[79  S.  W.  Rep.  930.1 

Instructions— Generality—Admissions  against  Interest. 

The  court  charged  that  the  jury  should  consider  the  interest  which 
witnesses  had  in  the  litigation,  and  refused  to  instruct  that,  while 
plaintiff  was  a  competent  witness,  her  testimony  should  be  considered 
with  reference  to  her  interest  in  the  result,  and  given  only  such  weight 
as  the  jury  thought  it  entitled  to,  while  her  testimony  against  her  in- 
terest should  be  taken  as  true.  There  were  no  admissions  in  plaintiff's 
evidence  particularly  requiring  the  instruction  refused  :  held,  that  its 
refusal  was  not  error. 

Same — Same. 

In  an  action  against  a  railroad  company  for  personal  injuries  alleged 
to  have  t>een  caused  by  negligently  backing  a  train  over  a  street  cross- 
ing  without  warning,  the  court  charged  that  in  moving  its  cars 
across  the  crossing  defendant  was  required  to  exercise  ordinary  care. 
The  instruction  then  defined  ordinary  care^  and  stated  that,  if  defend- 
ant was  guilty  of  negligence  as  defined,  the  plaintiff  was  entitled  to  re* 
cover.  Other  instructions  set  out  the  precise  facts  in  the  case,  and 
based  plaintiff's  right  to  recover  on  such  as  were  claimed  to  constitute 
negligence  :  held^  that  the  instruction  was  not  objectionable  as  too  gen- 
eral. 

Same — Accident  at  Crossing— Stop,  Look  and  Listen.* 

In  an  action  against  a  railroad  company  for  personal  injuries  from  a 
collision  between  plaintiff's  buggy  and  defendant's  train  at  a  crossing, 
a  requested  charge  that,  if  the  night  was  so  dark  that  a  moving  box 
car  could  not  be  seen  10  feet  away,  it  was  plaintiff's  duty  to  stop  and 
look  before  crossing  the  track,  and  that  if  by  reasonable  care  she  could 
have  learned  of  the  approach  of  the  train  in  time  to  avoid  the  injury 
she  could  not  recover,  was  sufficiently  covered  on  instructions  that  if 
plaintiff  knew  there  was  a  train  in  the  town,  switching,  it  was  her  duty 
to  determine  whether  a  train  was  about  to  cross  the  crossing,  and  that 
if  a  person  could  have  seen  a  box  car  at  such  a  distance  as  to  be  able  to 
avoid  a  collision  it  was  plaintiff's  duty  to  stop  before  passing  over  the 
crossing. 

Accident  at  Crossing— Signals— Effect  of  Presence  of  Watchman. 

The  mere  fact  that  a  watchman  is  at  a  railroad  crossing  is  insufficient 
to  constitute  a  warning  not  to  cross,  travelers  being  entitled  to  a  sig- 
nal of  danger,  instead  or  being  required  to  await  a  signal  of  safety. 

Same — Negligence — Absence  of  Watchman.f 

"Where  a  railroad  company  habitually  maintains  a  watchman  at  a 

*See  generally,  foot-note  appended  to  McGoran  v.  New  York,  etc.,  R. 
Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  367. 

f  As  to  the  duties  and  liabilities  of  railroads  as  affected  by  the  pres- 
ence or  absence  of  flagmen  or  watchmen  at  crossings,  see  Southern  Ry. 
Co.  V.  Aldridge  (Va.),  7  R.  R.  R.  59,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  59 
(absence  of  watchman  and  failure  to  stop,  look,  and  listen)  ;  Wolcott  v. 
New  York  &  L.  B.  R.  Co.  (N.  J.),  5  R.  R.  R.  547,  28  Am.  &  Eng.  R.  Cas., 
N.  S.,  547  (effect  of  assumption  of  duty  to  maintain  flagman  not  re- 
quired by  law) ;  Carrow  v.  BarreR.  Co.  (Vt.),  4  R.  R.  R.  933,  27  Am.  A 
Eng.  R.  Cas.,  N.  S.,  933  (failure  to  keep  flagman  in  absence  of  statutory 
requirement) ;  Dolph  v.  New  York,  N.  H.  A  H.  R.  Co.  (Conn.),  2  R.  R.  R. 
3S,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  35  (right  to  rely  on  presence  of  flag- 
man not  required  by  law) ;  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S,,  422 ; 
note,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  319  (whether  failure  to  comply 
with  ordinance  requiring  flagmen  at  crossings  is  negligence  per  se) ; 
Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v.  Town  of  Crown  Point  (Ind.),  6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  324  (validity  of  ordinance  requiring  watchmen 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       275 

yLontgomerj  v,  Miasonri  Pac.  Ry.  Co 

•croaAing^,  hia  abaence  when  a  peraon  having'  knowledg'e  of  the  cnatom 
is  injured  by  colUaion  with  a  ti^in  at  the  croaaing'  ia  evidence  of  neg- 
lig^ence  on  the  part  of  the  railroad  company. 

Same — Negligence — Contributory  Negligence — Queatlona  for  Jury. 

In  an  action  ag'ainat  a  railroad  company  for  peraonal  injnriea  canaed 
by  the  coUiaion  of  defendant'a  train  with  plaintifF'a  buggy  at  a  atreet 
crossing,  evidence  conaidered,  and  held  to  jnatify  aubmiaaion  to  the 
Jury  of  the  iaauea  of  def endant*a  negligence  and  plaintiff'a  contributory 
neg'ligence. 

Appeal  from  Circuit  Court,  Cass  County ;  W.  W.  Graves, 
Judge. 

Action  by  Bertba  B.  Montgomery,  by  next  friend,  against 
the  Missouri  Pacific  Railway  Company.  From  a  judgment 
ior  plaintiff,  defendant  appeals.     Affirmed. 

R.  T.  Railey,  for  appellant. 

H.  A.  Jones  and  A.  A.  Whitsitt,  for  respondent 

GANTT,  J.  From  a  judgment  in  favor  of  the  plaintiff  in 
the  circuit  court  of  Bates  county  the  defendant  appeals.  The 
action  is  for  damages  based  on  tlie  alleged  negligent  backing 
of  a  freight  train  across  Wyoming  street,  in  the  city  of 
Pleasant  Hill,  Cass  county.  Mo.,  in  the  nighttime,  without 
having  a  watchman  at  said  crossing  to  warn  travelers  of  the 
approach  of  said  train,  and  without  having  a  brakeman  on 
the  rear  end  of  said  train  to  notify  plaintiff  of  the  backing 
of  the  train  over  the  crossing,  and  without  having  a  light 
on  the  rear  of  said  train  to  signal  its  backing.  The  answer 
was  a  general  denial  and  a  plea  of  contributory  negligence. 
Reply  denied  all  new  matter.  The  evidence  tends  to  estab- 
lish th.e  following  facts: 

Miss  Bertha  Montgomery,  at  the  time  of  the  injuries  com- 
plained of,  was  17  years  old,  and  resided  with  her  parents  in 
Pleasant  Hill,  an  incorporated  city,  Cass  county,  Mo.,  with 
a  population  of  about  2,000  inhabitants.  On  Sunday  night, 
October  29,  1899,  she  had  attended  services  at  the  Christian 
Church  in  that  city  with  her  older  sister.  Miss  Sadie  Mont- 
gomery, and  a  young  brother,  Clarence.  After  the  service 
these  three  started  home  in  a  single  buggy,  drawn  by  a  gentle 
horse.  The  church  was  north  of  the  Missouri  Pacific  Rail- 
way, which  divided  the  business  portion  of  the  city  from  the 
residence  part.  Plaintiff's  parents  lived  in  the  southwest 
part  of  the  city,   and  in  returning  home  that  night   she  and 

at  crossings) ;  Atchison,  etc.,  R.  Co.  v.  Powers  (Kan.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  757  (duty  to  have  flagmen  at  crossings) ;  Chicago  &  A. 
R  Co.  V.  Blaul  (111.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  418  (absence 
of  flagman  as  affecting  contributory  negligence  at  crossing  where 
view  is  obstructed) ;  Hatcherson  v.  Louisville  &  N.  R.  Co.  (Ky.), 
IS  Am.  &  Eng.  R.  Cas.,  N-  S.,  846 ;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Magee  (Tex.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  186  (duty  to  keep  flag- 
man at  crossing) ;  Northern  Cent.  Ry.  Co.  v,  Medairy  (Md.),  7  Am.  & 
Kng.  R.  Cas.,  N.  S.,  526  (failure  to  place  watchman  at  crossing  where 
there  is  an  electric  signal  bell)  ;  Woehrle  v.  Minnesota  Transfer  Ry, 
Co.  (Minn.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  529  (implied  invitation  fo 
cross  where  gates  are  up  and  absence  of  flagman). 
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her  sister  and   brother  were  required  to   cross  defendant's 
tracks  on  Wyomins:  street,  one  of  the  principal  thoroughfares 
of  the  city,  over  which  crossing  there  was  much  travel,  both 
by  pedestrians  and  vehicles.     Across  this  street  the  defendant 
maintained  three  tracks.     The  one  on  the  north  is  designated 
in  the  evidence  as  the  ^'house"  or  ''storage"  track,  the  center 
one  as  the  ''main"  track,  and  the  one  on  the  south  as  the 
"L.  &  S.,"  or  Lexington  &  Southern,  track;  Pleasant    Hill 
being  the  point  at  which  the  defendant's  railroad  from  Joplin 
and  the  south  connects  with  its  main  line  between  Kansas 
City  and  St.  Louis.     Owing  to  the  great  number  of  trains 
operated  every  day  and  night  over  this  crossing,  and  the  large 
amount  of  travel  by  the  citizens  over  this  street,  the  defend- 
ant company  had,  for  a  long  time  prior  to  the  night  of  Octo- 
ber 29,  1899,  kept  a  flagman  at  this  crossing  to  warn  and  advise 
travelers  of  the  approach  of  its  trains,  and  to  prevent  acci- 
dents and  collisions,  and  the  fact  that  said  flagman  was  so 
kept  was  known  to  the  plaintifi.     The  night  was  dark,  and 
it  was  about  9  'clock  when  the  plaintiff  and  her  sister  and 
brother  reached  the  crossing.     The  evidence  on  behalf  of  the 
plaintifi  was  that  when  her  party  reached  a  point  known  as 
"Maloney  Smith's  Corner,"   or  the  corner  of  Cedar  and 
Lake  avenue  or  Miller  streets,  about  two  blocks  from  the 
crossing,  they  heard  an  engine  bell  down  in  the  southeast 
part  of  the  city,  the  direction  in  which  defendant's  railroad 
ran  from  the  crossing  on  Wyoming  street.     Thereupon  they 
checked  their  horse,  and  drove  in  a  walk,  and  listened   for  a 
train.    Their  buggy  had  no  side  curtains  up  at  the    time. 
When  they  reached  a  point  known  as  "Swarthout's  Corner,'* 
about  27  feet  from  the  north  of  house  track,  they  came  to  a 
complete  stop,  and  waited  some  15  or  20  seconds  to  ascertain 
if  a  train  was  coming,  and,  not  hearing  any  signals,  either 
bell  or  whistle,  and  not  seeing  any  train  or  lights  to  indicate 
the  approach  of  one,  they  started  on,  their  horse  walking 
towards  the  crossing.     They  testified  they  looked  both  ways, 
and  listened,  and  heard  no  train,  and  saw   no  flagman,  and 
thereupon  they  proceeded  over  the  crossing.     It  was  agreed 
that  by  actual  measurement  Swarthout's  corner  was  27  feet 
from  the  north  track,  and  it  is  20  feet  from  this  north  track 
to  the  main  track,  and  from  the  main  track  to  the  L.  &  S. 
or  south  track  it  is  8  feet  4  inches,  and  the  width  of  each  of 
these  tracks  is  4  feet  8  inches.     Being  unable  to  see  or  hear 
any  train  moving  towards  the  crossing  from  the  southeast  or 
the  west,  and  seeing  no  lights,  and  receiving  no  signal  from 
the  watchman  or  flagman,  they  drove  on,  keeping  a  lookout 
in  both  directions.     While  on  the  south  or  L.  &  S.  track,  a 
freight  train  backed  against  their  buggy,  and  demolished  the 
buggy,  and  seriously  injured  the  plaintiff  and  her  sister.     The 
horse  was  not  injured.     The  evidence  tends  quite  conclu-^ 
sively  to  show  that  prior  to  the  plaintiff's  reaching  the  cross- 
ing a  freight  train  from  Kansas  City,   consisting  of  some  12 
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cars  bad  reached  the  crossins:,  and  the  rear  end  had  been  cut 
off,  and  was  standing:  on  the  switch  west  of  the  crossing,  and 
the  front  end  of  the  train,  coosisting  of  about  lo  cars,  had 
moved  across  Wyoming  street  on  the  L.  &  S.  track  with  the 
engine  headed  southeast,  and  the  lights  on  it  were  not  dis- 
cernable  by  plaintiff  or  her  sister  and  brother.  There  was  no 
light  on  the  west  end  of  this  portion  of  the  train,  and  no 
brakeman  on  it  with  a  lantern.  The  engine  was  some  325 
feet  southeast  of  the  crossing.  They  heard  no  signal  of  the 
backing  of  the  train.  When  plaintiff  was  knocked  out  of  the 
buggy  she  fell  under  this  train  moving  back  west,  and  she 
caught  hold  of  an  iron  bar  under  the  car,  and  clung  to  it  until 
she  was  dragged  105  feet.  She  was  dragged  over  rocks, 
cinders,  and  gravel  and  thrown  against  the  iron  rails.  She 
was  wounded  and  bruised  from  head  to  foot,  and  her  right 
leg  and  knee  permanently  injured  and  lacerated.  Her  flesh 
was  torn  loose  from  the  bone,  and  the  ligaments  on  the  right 
kneecap  and  the  cap  torn  loose.  The  left  leg  also  received 
a  deep  gash,  and  her  hip  was  bruised  until  it  was  black. 
Her  head  received  a  deep  gash.  Her  clothing  was  nearly 
entirely  torn  from  her  body,  and  her  right  foot  mashed  and 
bruised.  She  was  confined  to  her  bed  from  October  29th 
until  March.  At  the  time  of  the  trial  she  was  not  able  to 
bear  any  weight  on  her  left  leg.  All  the  strength  had  gone 
out  of  it.  She  had  no  control  over  it.  She  was  unable  to 
do  any  work  of  any  kind,  and  could  not  go  to  school.  She 
testified  her  suffering  had  been  almost  intolerable.  A  rubber 
cap  had  been  adjusted  to  her  left  knee,  and  without  it  she 
could  not  walk  at  all.  As  to  the  nature  and  extent  of  her 
injuries  she  was  fully  corroborated  by  two  physicians,  Drs* 
Smith  and  Warden,  both  of  whom  testified  she  was  perma- 
nently injured,  and  that  Ihe  ligaments  supporting  the  knee- 
cap would  never  be  supplied. 

The  defendant  declined  to  offer  any  proof  controverting 
the  extent  of  her  injuries,  and  announced  that  it  would  stand 
upon  the  proposition  that  it  was  not  liable. 

As  to  the  absence  of  any  light  on  the  rear  end  of  the  train 
when  it  struck  plaintiff's  buggy,  and  that  there  was  no  flag- 
man on  the  crossing  when  the  buggy  started  across  the  cross- 
ing, and  the  failure  of  the  trainmen  to  signal  the  backing  of 
the  train,  other  witnesses,  who  crossed  a  few  minutes  before, 
and  some  who  followed  close  behind,  corroborated  the  plain- 
tifi  and  her  brother  and  sister.  On  the  part  of  the  defendant 
the  evidence  tended  to  prove  that  the*  rear  brakeman  was 
standing  near  the  western  line  of  the  crossing,  and  was  sig- 
naling the  train  to  back  up,  and  that  the  flagman  also  was 
waiving  his  lantern  on  the  crossing,  either  to  plaintiff  or  the 
engineer  to  back  up;  that  there  was  a  train  down  about  the 
water  tank  east  of  the  depot,  headed  west,  with  a  headlight 
burning,  and  there  was  evidence  that  the  rear  end  of  the 
freight  train — the  part  that  backed  over  plaintiff's  buggy — 
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could  be  seen  from  40  to  60  feet  away;  that  several  witnesses 
saw  the  train  standing  there  jnst  prior  to  the  accident,  as 
they  passed  over  the  crossing.  Other  witnesses  testified 
that  the  way  they  determined  the  train  was  there  was  because 
it  shut  off  the  depot  and  lantern  lights  when  they  passed 
south  of  the  west  end  of  it,  or  when  it  moved  between  them 
and  the  depot  lights.  There  was  also  evidence  tending  to 
show  that  the  bell  was. ringing  when  the  train  began  to  back 
over  the  crossing.  In  a  word,  the  evidence  furnished  a  case 
of  strongly  conflicting  evidence  as  to  whether  the  section 
of  the  train  which  backed  over  the  buggy  was  visible  to  plain* 
tifi,  or  by  the  exercise  of  ordinary  care  on  her  part  could  have 
been  seen  by  her  and  her  sister  and  brother  in  time  to  have 
avoided  the  injury  before  attempting  to  drive  across  the 
crossing  of  Wyoming  street,  and  also  as  to  the  presence  of 
the  flagman  and  the  giving  of  signals. 

Under  this  state  of  the  evidence  the  court  gave  the  follow- 
ing instruction  of  its  own  motion:  ''(2)  If  the  jury  believe 
from  the  evidence  that  Wyoming  street  is  a  public  highway 
in  the  city  of  Pleasant  Hill,  Missouri,  along  which  persons 
were  in  the  habit  of  riding  and  driving,  and  that  the  defend- 
ant operated  a  line  or  lines  of  railway  across  said  highway, 
then  it  became  and  was  the  duty  of  the  defendant  in  moving 
its  cars  across  said  highway  to  exercise  ordinary  care  and 
caution  to  prevent  collision  with  persons  or  conveyances 
moving  thereon;  and  by  ordinary  care  and  caution  is  meant 
such  a  degree  of  care  and  caution  as  persons  of  ordinary  and 
reasonable  prudence  engaged  in  like  business  would  exercise 
under  like  circumstances,  and  a  failure  to  exercise  such  care, 
if  such  existed,  would  constitute  negligence.  Now,  if  the 
jury  believe  from  the  evidence  that  on  October  29,  1899,  the 
plaintiff,  in  company  with  other  parties,  was  driving  in  a 
buggy  along  said  highway,  and  while  in  the  exercise  of  ordi- 
nary care  and  caution,  both  on  her  part  and  on  the  part  of 
the  driver  of  said  buggy,  drove  upon  the  track  of  defendant, 
and  that  defendant  then  and  there  was  guilty  of  negligence, 
as  negligence  is  herein  above  defined,  in  backing  a  train  of 
its  cars  so  that  said  train  struck  the  said  buggy,  while  upon 
defendant's  track  in  said  highway,  by  which  plaintiff  was 
thrown  out  and  injured,  then  your  verdict  will  be  for  the 
plaintiff;  and  the  ordinary  care  and  caution  required  to  be 
exercised  by  the  plaintiff  and  said  driver  in  driving  on  said 
track  at  that  time  and  place  was  that  which  a  reasonably 
prudent  person  woitld  have  exercised  under  like  circum- 
stances." Defendant  at  the  time  excepted  to  the  giving  of 
said  iustruction. 

Plaintiff's  instructions  numbered  3  and  4  were  given,  and 
read  as  follows:  ''(3)  The  jury  are  instructed  that  if  they  find 
for  the  plaintiff  they  will  assess  her  damages  at  such  sum 
as  they  believe  from  the  evidence  will  compensate  her  for 
the  bodily  pain   and  mental  anguish,  if  any,  which  she  has 
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suffered,  together  with  such  sum  as  will  compensate  her  for 
any  permanent  injury,  if  any,  which  they  may  believe  from 
the  evidence  she  has  sustained  by  reason  of  the  injury  in 
question,  and  for  the  pain  and  suffering,  if  any,  which  they 
may  believe  from  the  evidence  she  will  suffer  in  the  future  by 
reason  of  said  injury;  all  not  to  exceed  the  sum  of  fifteen 
thousand  dollars.  (4)  The  court  instructs  the  jury  that  they 
are  the  sole  judges  of  the  credibility  of  the  witnesses  and  of 
the  weight  to  be  given  to  their  testimony,  and  if  they  believe 
from  the  evidence  that  any  witness  has  knowingly  and  will- 
fully sworn  falsely  as  to  any  material  fact  in  the  issues  in  this 
case,  they  are  at  liberty  to  disregard  the  whole  or  any  part 
of  the  testimony  of  such  witness."  Defendant  objected  to 
the  giving  of  each  of  said  instructions  asked  by  plaintiff.' 

The  court  then  gave  of  its  own  motion  instructions  num- 
bered I,  2,  3,  4,  8,  9,  which  read  as  follows: 

"(i)  If  the  jury  believe  from  the  evidence  that  defendant's 
switchman  Blakey  was  standing  near  the  switch  target  of  the 
L.  &  S.  track,  immediately  west  of  Wyoming  street  sidewalk, 
with  his  lighted  lantern  in  his  hand,  and  that  there  was  at 
the  time  no  obstacle  between  him  and  plaintiff,  and  that  he 
signaled  to  plaintiff  with  his  lantern,  or  to  the  train  crew  in 
the  east  to  stop,  so  that  said  signal  could,  by  the  exercise  of 
ordinary  care  on  her  part,  have  been  seen  by  plaintiff  before 
sustaining  the  injury  complained  of,  in  time  to  have  avoided 
said  injury,  then  she  is  not  entitled  to  recover  in  this  action; 

''(2)  The  court  instructs  the  jury  that  if  you  find  and  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff  and  the 
person  driving  the  vehicle  in  which  plaintiff  was  riding  had 
knowledge  of  the  fact  that  a  train  of  cars  was,  at  the  time, 
in  the  switchyards  at  Pleasant  Hill,  Missouri,  and  with  such 
knowledge  approached  the  railroad  crossing  at  Wyoming 
street,  in  said  city  of  Pleasant  Hill,  then  it  became  the  duty 
of  plaintiff,  before  undertaking  to  cross  the  railroad  tracks 
at  said  Wyoming  street  crossing,  either  by  her  sense  of  hear- 
ing or  by  her  sense  of  sight  to  determine  whether  or  not 
any  train  of  cars  was  about  to  cross  said  street  at  said  cross- 
ing before  undertaking  to  cross  tbe  same,  and,  if  necessary, 
to  stop  at  such  distance  before  reaching  said  crossing  as 
wonld  enable  her  to  determine  this  fact;  and  if  you  find  and 
believe  from  the  evidence  that  she  failed  to  do  so,  then  your 
finding  must  be  for  the  defendant. 

''(3)  The  admitted  facts  in  this  case  disclose  that  from  tbe 
north  rail  of  the  main  track  to  the  north  rail  of  the  L.  &  S. 
track  the  distance  was  13  feet  4  inches.  If,  therefore,  the 
jury  believe  from  the  evidence  that  without  any  lights  a 
person  in  the  exercise  of  ordinary  care  could  have  seen 
a  moving  box  car  at  tbe  rear  of  defendant's  train,  at  such  a 
distance  therefrom  as  to  be  able  to  stop  and  avoid  a  collision, 
then  it  was  the  duty  of  plaintiff,  before  passing  over  defend- 
ant's main  track,  to  stop  at  a  reasonable  distance  therefrom 
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for  the  purpose  of  learning  of  the  approach  of  said  train, 
and  preventing  a  , collision.  If  she  failed  to  do  so,  and  by 
reason  thereof  caused  or  contributed  to  the  injuries  com- 
plained of,  she  is  not  entitled  to  recover  in  this  action. 

''(4)  If  the  jury  find  and  believe  from  the  evidence  that  the 
watchman,  Lock,  with  a  lighted  lantern  in  his  hand,  was 
standing  near  the  middle  of  Wyoming  street  at  the  time  the 
plaintifi  and  the  parties  with  her  approached  the  railroad 
crossing,  and  that  the  plaintifi  or  the  driver  of  the  vehicle 
in  which  she  was  riding,  by  her  exercise  of  ordinary  care 
and  caution,  could  have,  by  means  of  said  light,  seen  and 
observed  the  moving  cars  in  time  to  have  stopped  before 
colliding  therewith,  and  did  not  stop,  then  your  finding  and 
verdict  must  be  for  the  defendant." 

^'(8)  If  the  jury  find  and  believe  from  the  evidence  that  the 
night  was  so  dark  that  a  moving  box  car  or  cars  could  not 
have  been  seen  except  a  person  was  within  a  short  distance 
thereof,  then  it  was  the  duty  of  the  plaintiff  to  exercise  in 
a  greater  degree  her  sense  of  hearing  to  determine  the  fact 
as  to  whether  or  not  there  was  any  danger  at  said  crossing 
from  trains  or  moving  cars;  and  if  you  find  and  believe  from 
the  evidence  that  by  the  exercise  of  her  sense  of  hearing  in  a 
manner  that  an  ordinarily  careful  and  prudent  person  could 
have  done  under  the  same  circumstances,  in  view  of  the  fact 
that  she  could  not  see,  that  she  could  have  heard  and  thereby 
known  of  the  approach  of  a  moving  car  or  cars  in  time  to 
have  avoided  a  collision,  then  and  in  that  instance  the  plain- 
tifi would  be  guilty  of  such  contributory  negligence  as  would 
preclude  her  from  recovering  in  this  cause,  and  your  verdict 
should  be  for  the  defendant. 

''(9)  If  the  jury  believe  from  the  evidence  that  Watchman 
Lock,  with  a  lighted  lantern  in  his  hand,  was  standing  in 
Wyoming  street,  within  eight  or  ten  feet  of  defendant's  main 
track  when  plaintifi  passed  over  the  latter,  and  said  watch- 
man either  signaled  to  plaintifi  or  to  the  train  crew  with  his 
lantern,  then  the  plaintifi  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant,  provided  you  further  find 
that  plaintifi  saw  such  signal,  or  by  the  exercise  of  ordinary 
care  and  prudence  could  have  seen  such  signal,  in  time  to 
have  stopped  the  horse  and  buggy  in  time  to  have  avoided 
the  accident  or  collision." 

The  court  refused  instructions  lettered  "a,"  **b,"  **c," 
^'d,"  and  ''e"  asked  by  defendant,  as  follows: 

''(a)  If  the  jury  believe  from  the  evidence  that  the  night 
was  so  dark  that  a  moving  box  car  without  lights  could  not 
have  been  seen  ten  feet  away,  then  it  was  the  duty  of  plaintifi 
to  have  stopped  before  crossing  the  main  track,  and  looked 
for  the  approach  of  the  train.  If,  by  the  exercise  of  reason- 
able care  on  her  part,  she  could,  by  so  doing,  have  learned  of 
the  approach  of  said  train  in  time  to  have  avoided  the  injury 
complained  of,  then  she  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant. 
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'Kb)  If  the  jury  believe  from  the  evidence  that  Watchman 
Lock  had  a  lighted  lantern  in  his  hand,  and  firave  any  kind 
of  signal  therewith,  to  either  plaintifi  or  the  train  crew,  while 
npon  Wyoming  street,  within  ten  feet  of  defendant's  main 
line  thereon,  then  the  plaintiff  is  not  entitled  to  recover 
rei^ardless  of  all  other  facts. 

'Kc)  While  the  plaintiff,  Sadie  Montgomery,  is  a  compe- 
tent witness  to  testify  in  her  own  behalf,  yet  the  jury,  in 
determining  what  weight,  if  any,  they  will  give  to  her  testi- 
mony, have  a  right  to  consider  her  interest  in  the  result  of 
this  litigation,  and  what  she  has  testified  to  against  her  inter- 
est, if  anything,  is  to  be  taken  as  true,  and  what  she  has  tes- 
tified in  her  own  favor  is  to  be  given  only  such  weight  as  the 
jury  may  believe  from  all  the  evidence  in  the  case  it  is  enti- 
tled to. 

'Kd)  If  the  jury  believe  from  the  evidence  that  Watchman 
Lock,  with  a  lighted  lantern  in  his  hand,  was  standing  near 
the  middle  of  Wyoming  street  within  eight  or  ten  feet  of  the 
defendant's  main  track  when  plaintiff  passed  over  the  latter 
and  sustained  the  injuries  complained  of,  then  plaintifi  is  not 
entitled  to  recover,  and  your  verdict  must  be  for  the  defend- 
ant. 

'^e)  If  the  jury  believe  from  the  evidence  that  defendant's 
switchman,  Blakey,  was  standing  near  the  switch  target  of 
the  L.  &  S.  track,  immediately  west  of  Wyoming  street  side- 
walk, with  his  lighted  lantern  in  his  hand,  and  that  there 
was  at  the  time  no  obstacle  between  him  and  the  plaintifi, 
and  that  he  signaled  to  said  plaintiff  with  his  lantern  or  to 
the  train  crew  in  the  east  to  stop,  so  that  said  signal  could 
have  been  seen  by  the  plaintifi,  then  she  is  not  entitled  to 
recover  in  this  action." 

The  court  gave  the  following  instructions  asked  by  defendr 
ant: 

"(s)  If  the  jury  believe  from  the  evidence  that  both  plain- 
tifi and  defendant's  servants  failed  to  exercise  such  care  and 
caution  as  ordinarily  prudent  persons  would  have  exercised 
under  similar  circumstances  at  the  time  and  place  of  acci- 
dent, then  the  plaintifi  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant. 

''(6)  By  the  term  of  'negligence,'  as  used  in  all  the  in- 
structions given  herein,  is  meant  the  want  of  ordinary  care, 
and  by  the  term  'ordinary  care'  is  meant  such  care  as  adult 
persons  of  ordinary  prudence  and  caution  would  exercise  in 
the  same  situation  and  under  the  same  circumstances.  If, 
therefore,  the  jury  believe  from  the  evidence  that  plaintiff 
was  guilty  of  negligence  which  directly  contributed  in  any 
degree  to  the  injuries  complained  of,  then  your  verdict  must 
be  for  the  defendant,  although  you  may  also  believe  that 
defendant's  servants  were  likewise  negligent. 

''(7)  In  arriving  at  your  verdict  in  this  cause  it  is  your  duty 
to  take  into  consideration  all  the  facts  and  circumstances 
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detailed  in  the  evidence,  the  interest,  if  any,  which  the  wit- 
nesses testifying  have  in  the  result  of  the  litigation;  and  if 
the  jury  believe  that  any  witnesses  have  knowingly  and 
willfully  sworn  falsely  as  to  any  material  matter  in  issue,  then 
you  are  at  liberty  to  disregard  the  whole  or  any  part  of  the 
testimony  of  such  witness/' 

Under  the  instructions  the  jury  returned  a  verdict  for  plain- 
tiff for  $8,500.  Motions  for  new  trial  in  arrest  were  duly 
filed,  and  overruled,  and  exceptions  saved. 

I.  The  first  proposition  advanced  for  a  reversal  of  the  judg- 
ment of  the  circuit  court  is  the  refusal  of  defendant's  instruc- 
tion designated  by  the  letter  ^'c."  That  instruction  is  in 
these  words:  '^ While  the  plaintiff.  Bertha  Montgomery,  is 
a  competent  witness  in  her  own  behalf,  yet  the  jury,  in  de- 
termining what  weight,  if  any,  they  will  give  to  her  testi- 
mony, have  a  right  to  consider  her  interest  in  the  result  of 
this  litigation;  and  what  she  has  testified  to  against  her 
interest,  if  anything,  is  to  be  taken  as  true  and  what  she 
had  testified  to  in  her  favor  is  to  be  given  only  such  weight 
as  the  jury  may  believe  from  all  the  evidence  in  the  case  it 
is  entitled  to." 

Among  other  instructions  the  court  gave  the  following  on 
the  credibility  of  witnesses,  to  wit — Instruction  No.  7  given 
at  the  instance  of  defendant:  ''In  arriving  at  your  verdict 
in  this  cause  it  is  your  duty  to  take  into  consideration  all 
the  facts  and  circumstances  detailed  in  evidence,  the  interest, 
if  any,  which  the  witnesses  testifying  have  in  the  result  of 
the  litigation,  and  if  the  jury  believe  that  any  witness  has 
knowingly  and  willfully  sworn  falsely  as  to  any  material  mat- 
ter in  issue,  then  you  are  at  liberty  to  disregard  the  whole  or 
any  part  of  the  testimony  of  such  witness."  Perhaps  no 
instruction  given  in  criminal  cases  has  been  so  persistently 
assailed  by  counsel  for  the  defense  as  this  instruction  ''c," 
asked  by  defendant  in  this  case.  It  has  usually  been  given 
in  cases  where  admissions  or  confessions  of  the  defendant 
have  been  proven  wherein  while  confessing  certain,  damaging 
facts  he  has  at  the  same  time  sought  to  palliate  or  excuse  his 
conduct.  It  has  been  strongly  urged  that  the  instruction  is 
in  a  sense  a  comment  upon  the  evidence  by  the  court  and 
an  invasion  of  the  province  of  the  jury  to  weigh  the  evidence, 
but  it  has  been  sustained.  In  civil  cases,  while  it  has  been 
approved  in  some  cases  on  the  state  of  facts  developed,  in 
others  it  has  been  ruled  that  where  the  court  has,  as  it  did  in 
this  case,  given  a  general  instruction  on  the  credibility  of 
witnesses,  and  authorizing  the  jury  to  take  into  considera- 
tion ''the  interest  of  the  witnesses  in  the  result  of  the  litiga- 
tion," it  has  been  ruled  not  error  to  refuse  it.  Dahlstrom  v. 
Ry.  Co.,  108  Mo.,  loc.  cit.  540,  18  S.  W.  919;  Ephland  v. 
Ry.  Co.,  137  Mo.,  loc.  cit.  198,  37  S.  W.  820,  38  S.  W.  926, 
35  L.  R.  a.  107,  59  Am.  St.  Rep.  498.  While  this  instruc- 
tion was  held  not  to  be  error  in  Feary  v.  Metropolitan   Ry. 
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Co.»  162  Mo.  105,  62  S.  W.  452,  there  was  no  criticism  of  the 
former  decisions  of  this  court  above  noted,  and  it  was  obvi- 
ously not  the  intention  of  the  court  to  overrule  them.  A 
careful  scrutiny  of  the  plaintiff's  evidence  does  not  disclose 
any  such  admission  on  her  part  adverse  to  her  right  to  re- 
cover as  made  it  incumbent  on  the  trial  court  to  give  this 
instruction,  and  thereby  indicate  to  the  jury  that  in  the 
opinion  of  the  court  such  was  the  efiect  of  her  evidence. 

We  think  the  court  went  as  far  as  the  testimony  justified  it 
when  it  directed  the  jury  that  in  weighing  plaintifi's  evi- 
dence, they  should  take  into  consideration  her  interest  in 
the  result  of  the  action.  We  have  often  ruled  that  it  is  not 
error  to  refuse  instructions,  however  correct  they  may  be  as 
abstract  legal  propositions,  when  other  instructions  given 
fairly  presented  the  case  to  the  jury,  or  when  the  facts  in  evi- 
dence did  not  call  for  them.  In  view  of  the  instructions 
given  and  the  testimony  of  the  plaintifi,  we  think  no  error 
occurred  in  refusing  instruction  '^c"  prayed  by  defendant. 
Schafstette  v.  Ry.  Co.  (Mo.  Sup.)  74  S.  W.  830. 

2.  By  an  unfortunate  oversight  the  writer  misapprehended 
the  stipulation  correcting  the  error  in  the  abstract  of  record, 
and  confused  the  saving  of  an  exception  to  the  second 
instruction  by  plaintiff  with  defendant's  exception  thereto. 
We  cheerfully  make  amends  by  recalling  our  statements  that 
no  exception  was  saved  by  defendant,  as  the  record  and  stip- 
ulation both  show  the  defendant  did  save  its  exception  to 
the  said  instruction.  The  objection  urged  to  this  instruction 
is  that  it  did  not  confine  the  jury  to  the  specific  charges  of 
negligence  pleaded  in  the  petition,  but  gave  the  jury  a  roving 
commission  to  draw  upon  their  imagination  to  convict  the 
defendant  upon  supposed  negligence  not  pleaded.  The 
learned  counsel  indulges  in  the  supposition  that  the  jury 
might  have  concluded  that  it  was  not  a  proper  thing  for  de- 
fendant to  switch  its  trains'  across  a  thoroughfare  in  a  city 
like  Pleasant  Hill,  or  should  have  had  an  overhead  crossing, 
or  that  they  might  have  concluded  the  defendant  ought  to 
have  maintained  gates  at  this  crossing,  or  was  moving  its 
trains  at  too.  great  a  speed  at  the  time  of  the  collision,  or 
should  have  lighted  the  crossing  with  a  street  lamp.  The 
petition  only  alleged  negligence  in  the  backing  of  the  train 
across  Wyoming  street  crossing  without  giving  any  signal  or 
warning;  that  the  defendant  for  a  long  time  had  been  in  the 
habit  of  keeping  a  flagman  at  this  crossing  to  warn  travelers 
about  to  cross  of  the  approach  of  its  trains,  but  on  the  night 
in  question  there  was  no  flagman  there  to  warn  plaintiff, 
and  there  was  no  light  on  the  rear  car  of  the  backing  train, 
and  no  brakeman  stationed  thereon,  or  other  person  stationed 
at  said  crossing  to  give  warning  of  the  backing  of  said  train. 

The  substantial  charge  of  negligence  is  the  negligent  back- 
ing of  the  train  across  the  crossing  of  Wyoming  street  with- 
out warning  to  travelers  and  pedestrians  who  were  about  to 
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cross  the  same  on  the  street,  either  in  the  shape  of  lights,  or 
brakeman,  or  flagman  to  give  notice  of  its  approach.  Re- 
curring now  to  the  instruction  set  out  in  the  statement,  it 
will  be  observed  the  court,  by  a  general  instruction,  defines, 
first,  what  duty  the  law  devolved  upon  the  defendant  at  the 
place  of  this  accident;  and  this  it  tells  the  jury  was  in  mov- 
ing its  cars  across  said  highway  to  exercise  ordinary  care  and 
caution  to  prevent  collision  with  persons  and  conveyances 
moving  thereon,  and  then  defines  such  ordinary  care  and 
caution  to  be  that  degree  of  care  and  caution  which  persons 
of  ordinary  and  reasonable  prudence  engaged  in  a  like  busi- 
ness would  exercise  under  the  circumstances,  and  then 
declares  a  failure  to  exercise  such  care  would  constitute  neg- 
ligence. Certainly  there  can  be  no  objection  to  this  prelim- 
inary and  universally  recognized  definition  of  the  duty  and 
care  required  of  a  railroad  in  crossing  a  public  highway  upon 
which  the  public  have  the  right  to  travel  for  pleasure  or  on 
business.  The  instruction  then  proceeds  to  advise  the  jury 
that,  if  they  find  from  the  evidence  that  on  October  29,  1899, 
the  plaintiff  was  driving  along  said  highway,  and  was  herself 
exercising  ordinary  care  and  caution  both  on  her  part  and 
that  of  the  driver  of  the  buggy  in  which  she  was  riding,  and 
while  so  doing  drove  upon  the  track  of  defendant  (laid 
across  said  street),  and  that  the  defendant  was  then  and  there 
guilty  of  negligence,  as  negligence  had  already  been  defined, 
in  backing  a  train  of  cars  so  that  it  struck  plaintiff's  buggy, 
and  she  was  thrown  out,  then  plaintiff  was  entitled  to  recover. 
It  will  be  observed  the  negligence  for  which  plaintiff  was 
entitled  to  recover  was  restricted  to  the  negligent  backing  of 
the  train.  The  court  was  not  required  to  specify  various 
other  things  which  counsel  conceive  the  jury  might  consider 
negligence,  but  confined  the  jury  to  the  one  cause  of  action 
—the  negligent  backing  of  the  train — as  alleged  in  the  peti- 
tion. All  the  proofs  were  directed  to  the  failure  to  give 
warning  of  the  backing  of  the  train.  No  evidence  was  heard 
of  any  other  default  or  failure,  and  it  is  inconceivable  that 
12  jurors  of  ordinary  intelligence  would  have  considered  neg- 
ligence of  which  there  was  absolutely  not  a  scintilla  of  evi- 
dence. This  is  a  civil  case,  and  the  instruction  is  without 
fault  so  far  as  it  goe3,  and  the  rule  is  well  established  that,  if 
defendant  thought  it  too  general,  it  should  have  asked  the 
court  to  point  out  the  more  specific  details  of  the  negligence 
charged  in  the  petition. 

But,  more  than  this,  the  defendant  in  its  fifth  and  sixth 
instructions  was  equally  general.  In  its  fifth  instruction  it 
had  the  court  to  instruct  the  jury  that  ''if  they  believe 
from  the  evidence  that  both  plaintiff  and  defendant's 
servants  failed  to  exercise  such  care  and  caution  as 
ordinarily  prudent  persons  would  have  exercised  under 
similar  circumstances  at  the  time  and  place  of  acci- 
dent   then    plaintiff    could    nof   recover,"   and    its  sixth 
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instruction  was  a  repetition  of  the  definition  of  negli-* 
genre  and  ordinary  caie  which  the  court  had  already  an- 
nounced in  this  instruction  No.  2.  But  if  there  should 
remain  any  doubt  that  this  instruction  No.  2.  was  too  gen-* 
era],  yet  when  it  is  read  in  connection  with  the  instructions 
Nos.  i»  2,  3,  4,  8,  and  9  given  by  the  court  of  its  own  motion, 
all  such  doubt  vanishes.  Instructions  must  be  read  and  con- 
sidered altogether.  It  is  often  not  practicable  to  announce  all 
the  law  of  a  case  in  one  paragraph,  and  hence  the  various 
instructions  must  be  read  together.*  Reading  the  court's 
instructions,  it  is  obvious  that  they  limited  the  plaintiff's 
right  of  recovery  to  the  failure  of  the  flagman  and  brakeman 
to  give  plaintiff  warning,  and  excludes  her  recovery  if  the 
jury  should  find  that  in  fact  either  the  brakeman  or  flagman 
gave  her  warning  with  their  lanterns.  But  they  do  not  stop 
at  this,  but  the  court  went  further,  and  directed  a  verdict 
for  defendant,  even  though  these  warnings  were  not  given, 
if  the  jury  believed  that,  even  without  these  lights  or  warn- 
ings, plaintiff  was  guilty  of  contributory  negligence  in  going 
upon  the  crossing  when  she  had  knowledge  that  a  train  of 
defendant  was  in  the  switchyards,  without  using  her  hearing 
or  sight  to  determine  whether  or  not  it  was  about  to  cross 
said  street;  and  if  they  believed  that  without  lights,  plaintiff, 
by  exercising  ordinary  care,  could  have  seen  a  moving  box 
car  at  such  a  distance  therefrom  as  to  be  able  to  stop,  and 
avoid  a  collision,  then  she  could  not  recover  if  she  so  failed 
to  stop. 

Particularly  restrictive  to  the  negligence  alleged  in  the 
petition  were  the  fourth  and  ninth  instructions  given  by  the 
court  of  its  own  motion. 

In  view  of  the  correctness  of  instruction  No.  2  as  a  general 
proposition,  and  the  specific  character  of  the  other  instruc- 
tions given  by  the  court  of  its  own  motion,  and  the  whole 
evidence,  we  cannot  seriously  conceive  that  the  jury  were 
misled  into  returning  a  verdict  for  plaintiff  upon  any  other 
ground  of  negligence  than  that  alleged  in  the  petition.  This 
point  therefore  is  ruled  adversely  to  defendant's  contention. 

3.  Error  is  further  predicated  in  the  refusal  of  instructions 
'*a"  and  **d."  Instruction  "a"  was  fully  covered  by  instruc- 
tions Nos.  2  and  3  given  by  the  court  of  its  own  motion. 
Those  instructions  fully  defined  plaintiff's  duty  as  to  stop- 
ping, looking,  and  listening  before  entering  upon  the  cross- 
ing, and  were  as  favorable  as  defendant  had  a  right  to  ask. 
Instruction  '^d"  was  properly  modified  by  the  court  in  its 
ninth  instruction.  Moreover,  instruction  ''d,"  as  asked,  is 
not  the  law.  It  is  not  correct  to  say  that  the  mere  fact  that 
a  watchman  is  at  a  dangerous  crossing  is  of  itself  a  sufficient 
warning  to  travelers  not  to  cross.  Having  determined  that 
a  watchman  or  flagman  is  necessary  to  warn  travelers  not  to 
cross  when  trains  are  approaching,  and  having  maintained 
him  there  for  a  sufficient  length  of  time  to  apprise  the  public 
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that  he  is  there  for  that  parpose,  it  is  the  duty  of  defendant 
to  reqi]ire*sach  v^atchmanto  warn  travelers  of  trains,  and  the 
court  correctly  told  the  jury  that  the  plaintiff  was  entitled  to 
a  signal  from  him  to  warn  her  not  to  cross.     If,  on  the  other 
hand,  the    flagman  was  not  there — as  plaintiff's  evidence 
strongly  tended  to   prove — and  the  custom  of  keeping  him 
there  was  known  to  plaintiff,  the  plaintiff  might  well  have 
concluded   no  trains  were  exp.ected  at   that  time,  and  such 
absence  was  a  potent  fact  in  considering  her  conduct  in 
proceeding  over  the  crossing.'    In  this  connection  the  lan- 
guage of  the  court  in  C.  &  A.  Ry.  Co.  v.  Blaul   (1902)  70  111. 
App.  518,  is  peculiarly  apposite.     In  that  case   it  was  shown 
that  a   flagman  was  usually  kept  at  the  crossing,  but  had  left 
his  post  when  the  plaintiff's  vehicle  reached  it.     It  was  in- 
sisted in  that  case  that  it   was  the  duty  of  a  traveler  at  said 
crossing  to  wait  for  a  signal  from  the  flagman  that  it  was 
safe  to  cross;  but  the  court  said:    ''But   we  think  this  is  a 
misconception  of  the  duty  of  a  flagman  under  the  ordinance 
put   in  evidence,   and  not   according  to  the  general   under- 
standing  of  the  public,  nor  the  most  usual  custom  of  flagmen 
on  such  duty.     It  is  only  where  there  is  danger  caused  by  the 
approach  of  trains  that  a   flagman  displays  any  sign  or  gives 
any  notice  to  the  traveling  public.     When  it  is  safe  to  cross, 
the  flagman  does  nothing,  as  a  general  rule,  but  when  there 
IS  danger   he  gives   notice,  or  should   do  so;  this   being  the 
usual  custom.     We  think  Van  Graven,  knowing  that  a  flag- 
man was   usually  stationed   at  this  crossing,  had  a  right  to 
rely  on  the  presumption  that  he  was  at  his  post,  and   would 
do  his  duty,  and  that,  in  the  absence  of  any  warning  or  sig- 
nal of  danger,  he  was  not  chargeable  with  negligence  in  pro- 
celeding  to  cross  the  track.     ♦    *    ♦    They   no  doubt  relied 
upon  the  presumption  that  the  flagman  was  at  his  post,  and 
would   do  his  duty  warning  them  of  danger,   if  any  existed. 
This  presumption  they  had  aright  to  indulge  and  to  act  upon. 
The  flagman's  duty  is  to  know  of  the  approach  of  trains,  and 
give  timely  warning  to  persons  attempting  to  cross  the  rail- 
road track;  and  the  public  have  aright  to  rely  upon  a  reason- 
able performance  of  that  duty" — citing  C,  St.  L.  &  P.  R.  Co. 
v.  Hutchinson,  120  111.  587,  n  N.   E.  855.     In   C,  St.    L.  & 
P.  R.  Co.  V.  Hutchinson,   supra,  the  Supreme  Court  of  Illi- 
nois said:    ''The  flagman's  duty  is  to  know  of   the  approach 
of  trains,  and  to  give  timely  warning  to  all  persons  attempt- 
ing to  cross  the  railroad  track,  and  the  public  have  a  right  to 
rely   upon  a  reasonable  performance  of   that   duty."     And 
this  is  the  consensus  of  judicial   opinion    in  this    country. 
Railway  Co.  v.  Jennings,   157  111.  274,  41    N.  E.  629;  Palmer 
v.  R.  R.  Co  ,  112  N.  Y.  234,  19  N.  E.  678;  Dundon  v.  R.  R. 
Co.,  67 Conn.  266,  34  Atl.  1041;  Penn  Co.  v.  Stegemeiler,  118 
Ind.  305,   20  N.  E.   843,  10  Am.  St.    Rep.  136;  Evans  v.  R. 
R.  Co.,  88  Mich.  444.  50  N.  W.  386.  14  L  R.  A.  223;  Beach  on 
Contrib.  Negligence,  *§    190;  2  Shearman  &  Redfield  on  Neg, 
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§  466,  note  8;  2  Elliott  on  R.  R.  §1157.     But  it  is  earnestly 
insisted  by  connsel  for  defendant  that»   while  the  evidence 
established  that  the  company  had  for  a  considerable  time  prior 
to  this  accident  maintained  a  flagman  at  this  crossing  to 
warn  travelers,  this  was  a  self-imposed  and  voluntary  precau- 
tion adopted  by  the  defendant ;  this  conduct  of  the  defendant 
conferred  no  right  of  action  on  plaintiff,   and  defekidant  was 
at  liberty  to  withdraw  him  at  any  time;  and  we  are  cited  to 
Barney  v.  Ry.  Co.,  126  Mo.  392,  28  S.  W.  1069,  26  L.  R.  A. 
847,  and  cases  therein  cited,  and  other  similar  cases.    The 
Barney  Case  has  little  in  common   with  the  question   here 
presented.    That  was  a  case  of  a  minor  child  trespassing  in 
the  private  yards  of  the  railroad,  and,  while  it  appeared  the 
defendant  had  instructed  its  yardmen  to  keep  boys  out  of  the 
yard,  the  child  managed  to  get  in,  and  was  hurt  climbing  on 
a  train.     It  was  correctly  and  properly   held  that  the  effort 
of  the  company  to  prevent  children  trespassing  in  no  way 
excused  the  trespasser,  and  the  neglect  of  the  yardmen  to  see 
the  boy  gave  him  no  right  of  action;  whereas,  in  this  case 
the  plaintiff  was  traveling  upon  a  public  highway,   which 
she  had  a  right  to  use,  and  was  in  no  sense  a  trespasser,  and 
at  the   crossing  of  this  highway,   the  defendant  recognizing 
the  propriety  of  warning  the  public  of  the  approach   of  its 
trains,  had  for  a  considerable  time  maintained  a    flagman  to 
advise  the  public  of  the  approach  of  its  trains.     It  was  shown 
that  this  was  well  known  to  plaintiff,  and  the  absence  of 
the  fis^man,  or  his  failure  to  warn   plaintiff,  is  invoked  as 
affecting  the  question  of  care  and  caution  required  of  plaintiff 
in  the  circumstances  in  attempting  to  cross  in  his  absence, 
and  without  any  signals.     On  this  point  Judge  Elliott,  in 
his  work  on  Railroads,  vol.  3,  p.  1754,  §  11 57,  says:    ''Although 
not  originally  under  obligation  to  do  so,  if  the  company  has 
maintained  a  flagman  at  a  particular  crossing  for  a  long  time, 
and  his  presence  is  notorious,  travelers  have,  within  limits, 
a  right  to  assume,  when  he  is  absent,  that  no  train   is  ap- 
proaching; and  his  absence  or  permanent  removal  without 
notice  to  the  public  is  evidence  of  negligence" — citing  numer- 
ous cases  in  note  i  to  this  text.     And  to  the  same  effect  the 
law  is  declared  in  2  Shearman  &  Redfield  on  Negligence,  § 
466,  and  the  authorities  cited  sustain  the  text.     The  action 
of  the  defendant  in  maintaining  a  flagman  at  this  public  and 
much-used  crossing  was  most  commecdable,  and,  after  the 
public  had  become  accustomed  to  seeing  the  flagman   there, 
and  advised  of  his  duties,  it  cannot  complain  that  travelers 
lawfully  using  the  crossing  regulated  their  conduct  to  some 
extent  upon  the  implied  assurance  that  the  flagman   would 
be  there  when  trains  were  passing  or  approaching,  and,  find- 
ing no  one  when  they  came  to  the  crossing,  would  presume 
no  train  was  near.     To   assume  otherwise  would  be  against 
all  ordinary  human    experience.     We    think  the  fact  that 
defendant  voluntarily  adopted  the  rule  of  maintaining  the 
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flsgman  there,  and  continiied  to  do  so  until  the  plaintiff  and 
the  public  knew  of  the  custom,  most  materially  affects  the 
question  of  prudence  required  of  plaintiff  when  she  reached 
the  crossing  on  the  night  in  question,  and  that,  by  its  course 
of  conduct  having  invited  the  traveling  public  to  expect  a 
warning  of  approaching  trains,  it  was  evidence  of  negligence 
that  on  the  night  in  question  no  flagman  was  there  to  warn 
plaintiff  of  the  switching  of  cars  across  the  street,  and  that 
plaintiff  was  not  chargeable  with  gross  negligence  in  attempt- 
ing to  cross  the  tracks  in  the  absence  of  such  flagman  or  a 
signal  from  him  not  to  attempt  to  do  so.  Gurley  v.  R.  R., 
104  Mo.,  loc.  cit.  232,  16  S.  W.  11;  Gurley  V.  R.  R.,  122 
Mo.  150,  26  S.  W.  953. 

4.  As  to  the  proposition  that  plaintiff  is  precluded  from 
recovering  because  her  evidence  tends  to  prove  that  the  bell 
on  the  engine  was  ringing  at  the  time  she  attempted  to 
cross,  we  think  it  is  clearly  untenable.  While  there  was  a 
conflict  between  plaintiff's  witnesses  and  defendant's  on  this 
point,  the  evidence  on  the  part  of  the  plaintiff  herself  and 
those  with  her  was,  in  substance,  that  when  they  were  up  at 
the  corner  of  Cedar  and  Lake  streets,  by  Smith's  grocery, 
two  blocks  or  more  from  the  crossing,  they  heard  an  engine 
bell  ring  three  or  four  times,  and  the  puff  of  the 
engine,  and  then  it  stopped.  That  bell  was  east  of 
the  depot,  and  the  depot  was  322  feet  east  of  the 
Wyoming  street  crossing.  She  heard  no  bell  after  that, 
nor  any  other  signal  or  noise  indicating  the  train  was 
backing  or  moving  west.  Her  evidence  also  was  to  the 
effect  that,  after  hearing  this  momentary  ringing  of  the  bell 
below  the  depot,  they  drove  on  slowly,  stopping  and  listen-* 
ing  and  looking,  and  seeing  and  hearing  nothing  to  indicate 
a  train  was  coming,  and  then  slowly  drove  on  the  crossing. 
The  conflict  on  this  point  was  a  matter  for  the  jury  to  settle, 
hue  it  is  too  obvious  for  discussion  that  upon  the  whole  this 
court  nor  the  circuit  court  can  or  could  say  as  a  matter  of 
law  plaintiff's  evidence  precluded  her  recovery  on  the  ground 
that  she  recklessly  drove  in  front  of  a  moving  train,  of  the 
approach  of  which  she  was  fully  apprised.  The  fact  that 
she  testified  she  was  looking  for  a  train  to  be  sure  there  was 
none,  discloses  caution  and  prudence,  rather  than  gross 
negligence. 

5.  The  same  observation  may  be  made  as  to  the  presence 
of  Lock,  the  flagman,  on  the  crossing.  If  defendant's  wit-* 
nesses  are  to  be  believed,  unquestionably  he  was  there;  but, 
if  pla'ntiff's  witnesses  were  credited  by  the  jury,  as  they  evi- 
dently were,  he  was  not  there.  It  was  the  province  of  the 
jury  to  settle  that  conflict,  and  we  are  not  at  liberty  to  dis-< 
regard  the  finding  of  the  jury  where  there  was  substantial 
evidence  upon  which  to  base  it.  This  is  too  well  settled  to 
admit  of  discussion. 

6.  A  demurrer  to  the  evidence  was  presented  at  the  close 
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of  plaintiff's  case,  and  again  at  the  conclnsion  of  all  the  evi- 
dence, and  was  overruled  on  each  occasion,  and  this  is  urged 
as  error.  It  is  axiomatic  that  a  demurrer  to  evidence  admits 
the  fact  the  evidence  tends  to  prove,  and  in  passing  upon  it 
the  court  is  required  to  make  every  inference  of  fact  in  favor 
of  the  party  offering  the  evidence  which  a  jury  might,  with 
propriety,  have  inferred  in  his  favoi ;  and  if,  when  viewed 
in  this  light,  it  is  sufficient  to  support  a  verdict  in  his  favor, 
the  demurrer  should  be  overruled.  Buesching  v.  St.  Louis 
Gas  Light  Co.,  73  Mo.  219,  39  Am.  Rep.  503;  Donohuev. 
R.  R.  Co.,  91  Mo.  357,  2  S.  W.  424*  Looking  at  plaintiff's 
case  in  the  light  of  this  settled  principle,  she  established  that 
on  the  night  of  October  29,  1899,  she  was  a  resident  of  Pleas- 
ant Hill,  a  city  of  2,000  inhabitants.  She  was,  in  company 
with  her  sister  and  brother,  returning  from  church  to  her 
home.  To  reach  her  home  she  was  required  to  travel  along 
Wyoming  street,  intersected  by  defendant's  railroad  tracks. 
This  crossing  was  one  much  used  by  travelers  in  vehicles  and 
pedestrians,  and  so  great  was  the  travel  on  it,  and  so  numer- 
ous the  trains  which  passed  over  it,  that  the  defendant 
deemed  it  prudent,  in  order  to  prevent  collisions  of  its  trains 
with  those  whose  business  or  pleasure  saw  fit  to  use  it,  to 
maintain  a  flagman  thereat  to  warn  the  public  of  the  approach 
of  trains.  Her  evidence  tended  strongly  to  prove  that  when 
some  two  or  more  blocks  from  tbe  tracks  or  crossing  she 
heard  the  ringing  of  an  engine  bell  and  several  puffs  of  the 
engine  down  in  the  eastern  part  of  the  city  below  the  depot. 
The  depot  was  322  feet  east  of  the  crossing  on  Wyoming. 
When  she  heard  this  bell  she  caused  her  brother,  who  was 
driving,  to  check  his  horse  from  a  trot  to  a  walk.  The  night 
was  very  dark.  Driving  on  toward  the  crossing,  and  listen- 
ing, they  came  to  a-  point  27  feet  from  the  northernmost  of 
defendant's  three  tracks,  and  stopped  to  ascertain  if  a  train 
was  approaching  the  crossing.  They  stopped  some  15  sec- 
onds, and  listened,  and  endeavored  to  discover  if  a  train  was 
moving  toward  the  crossing,  and,  hearing  neither  a  whistle 
Dor  a  bell  nor  any  other  noise  of  a  train,  they  drove  slowly 
upon  the  crossing.  They  looked,  and  saw  nothing  of  the 
flagman,  who  usually  stood  at  the  crossing  at  night  with  a 
lantern,  and  saw  no  lights  upon  a  train  or  other  lights.  She 
and  her  sister  and  brother  all  testified  they  kept  a  constant 
lookout  in  both  directions,  but  discerned  no  indication  of  a 
moving  train.  They  passed  safely  over  the  north  or  house 
track,  and  the  main  track,  and  were  on  the  third  or  L.  &  S. 
track,  when,  without  any  warning,  the  front  or  east  end  of 
a  freight  train  moving  from  the  east,  with  nu  light  on  the 
rear  end,  and  no  brakeman  on  it,  suddenly  struck  tbe  buggy 
on  the  east  side,  and  crushed  it,  throwing  plaintiff  under  the 
train,  and  in  her  endeavor  to  save  herself  she  caught  on  a 
bar  or  rod  under  tbe  car,  and  was  dragged  105  feet  over  a 
rough  surface,  and  was  seriously  and  permanently  wounded 
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and  injured.  There  was  much  evidence  of  disinterested 
witnesses  who  had  immediately  preceded  her  and  some  who 
were  following  behind  her  that  no  bell  was  ringing  or  whistle 
blowing.  There  was  no  light  on  the  rear  end  of  the  car  that 
struck  her  buggy.  The  flagman  was  not  on  the  crossing, 
and  gave  her  no  warning  of  the  backing  of  the  car.  She 
knew  the  railroad  tracks  ran  across  the  street  at  this  crossing, 
and  was  familiar  with  it.  She  knew  a  flagman  had  been 
kept  there  for  a  long  time  to  warn  travelers  of  trains.  The 
horse  she  was  driving  was  a  gentle  animal,  accustomed  to 
trains,  and  not  frightened  by  them.  The  evidence  further 
tended  to  prove  that  the  train  had  come  in  from  the  west, 
and  was  headed  to  the  east.  There  ^ere  some  lo  freight 
cars  in  the  eastern  section  of  the  train  which  backed  over 
her.  The  west  end,  containing  several  cars,  had  been  cat 
off,  and  was  standing  stationary  at  a  switch  target  west  of 
Wyoming  street  crossing.  She  did  not  see  the  lantern  of 
the  rear  brakeman,  who  was  with  this  part  of  the  train,  and 
no  signal  from  him.  The  buggy  in  which  she  rode  had  no 
side  curtains  to  obstruct  her  view  east  or  west.  There  was  a 
lantern  sitting  on  the  ground  at  the  flagman's  cabin,  and 
some  depot  lights  at  the  depot  322  feet  east  of  the  crossing. 
She  could  not  see  the  headlight  of  the  engine  pulling  the 
train  which  backed  over  her,  as  it  was  headed  southeast,  and 
stood  east  of  the  station  house.  Owing  to  the  darkness^ 
neither  she  nor  her  sister  or  brother  saw  or  could  see  the 
train  standing  east  of  the  Wyoming  crossing  before  or  after 
it  began  to  move.  This,  in  brief,  was  the  evidence  for  the 
plaintiff.  That  she  was  not  guilty  of  contributory  negligence 
in  attempting  to  go  over  this  crossing  in  the  circumstances 
detailed  is  absolutely  clear.  This  court,  in  Donohue  v.  R. 
R.  Co.,  91  Mo.,  loc.  cit.  364,  2  S.  W.  426,  said  in  a  similar 
case:  ''Neither  seeing  nor  hearing  a  train,  nor  the  sound 
of  a  bell,  for  none  was  rung,  the  deceased  had  a  right  to 
presume  that  he  could  pursue  his  course  without  danger." 
What  is  said  in  the  case  of  Kennayde  v.  Railroad,  45  Mo. 
255,  may  be  appropriately  applied  here.  It  is  there  said: 
''The  citizen  who,  on  a  public  highway,  approaches  a  rail- 
way track,  and  can  neither  see  nor  hear  any  indications  of  a 
moving  train,  is  not  chargeable  with  negligence  for  assuming 
that  there  is  no  car  sufficiently  near  to  make  the  crossing 
dangerous.  Ernst  v.  Railroad,  3s  N.  Y.  9,  90  Am.  Dec.  761. 
He  has  a  right  to  assume  that  in  handling  their  cars  the  rail- 
road company  will  act  with  appropriate  care,  that  the  usual 
signals  of  approach  will  be  seasonably  given,  and  that  the 
managers  of  the  train  will  be  attentive  and  vigilant.  In 
Newson  V.  Railroad,  29  N.  Y.  390,  the  rule  is  stated  thus: 
'The  law  will  never  hold  it  imprudent  in  any  one  to  act  upon 
the  presumption  that  another  in  his  conduct  will  act  in 
accordance  with  the  rights  and  duties  of  both.'  "  So  in  this 
case  the  plaintiff  was  using  a  public  highway  upon  which 
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she  had  a  perfect  right  to  travel.  The  very  commonest 
prudence  on  the  part  of  the  defendant  dictated  that  in  backing 
its  train  across  this  much  traveled  highway  on  a  dark  night 
it  should  give  signals  and  warning  of  its  intention  to  back 
over  the  crossing.  The  slightest  prudence,  it  would  seem, 
woald  have  suggested  the  placing  of  a  light  on  the  rear  car, 
or  to  have  had  a  brakeman  thereon  with  a  lantern  to  give 
warning,  and  that  the  engineer  would  ring  his  bell  or  sound 
his  whistle  to  give  warning  of  his  intention  to  back.  And,  as 
already  said,  after  having  deemed  a  flagman  necessary  for  the 
protection  of  the  public  using  this  crossing,  and  having 
maintained  him  there  for  a  long  time,  it  was  neglJKent  in 
not  having  him  there  on  this  night  to  warn  the  people  return- 
ing from  church  of  the  backing  and  moving  of  this  train;  and 
the  absence  of  the  flagman  was  well  calculated  to  lull  plain- 
tiff into  a  sense  of  security  on  going  over  the  crossing  in  the 
absence  of  any  other  signals  or  lights  from  the  moving  train. 
Vie  have  examined  the  evidence  with  great  care,  and 
find  no  reversible  error  in  the  record.  No  serious  contention 
IS  made  that  the  verdict  is  excessive,  and,  considering  the 
youth  of  the  plaintiff,  and  the  permanent  and  painful  nature 
of  the  injuries  she  received,  we  find  no  evidence  of  prejudice 
or  passion  in  the  amount  of  the  verdict.  The  judgment 
must  be  and  is  affirmed. 

BURGESS  and  FOX,  JJ.,  concur. 


MoREHEAD  V.  Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  o/  Mississippi^  March  /^,  1904,) 

[36  So.  Rep.  151.1 

Injury  to  Station  Agent— Contributory  Negligence— Right  to  Rely  on 
Custom  in  Running  Trains. 
The  mere  existence  of  a  cuBtom  of  certain  trains  to  use  at  a  station 
the  main  line  on  all  occasions  does  not  excuse  the  station  agent  for 
failing  to  exercise  ordinary  care  in  walking  on  the  side  track  at  the 
station,  knowing  that  one  of  such  trains  is  approaching. 

Same — Assumption  of  Risk. 

A  station  agent,  who,  for  his  own  convenience,  walks  on  a  side  track, 
rather  than  on  the  place  between  the  main  and  side  tracks  provided  by 
the  company,  while  walking  to  the  place  where  he  transacts  his  busi- 
ness with  trains,  assumes  the  risk  incident. 

Same — Duty  of  Engineer. 

It  appeared  that  plaintiff  was  the  agent  at  a  station  ;  that  he  heard 
the  train  whistle,  and  started  to  go  down  the  side  track  to  the  place 
where  it  was  his  custom  to  transact  business  with  incoming  trains  ; 
that  the  train,  instead  of  taking  the  main  line,  as  usual,  took  the  side 
track,  t>ecauae  there  was  a  work  train  on  the  main  line  :  that  plaintiff 
did  not  look  in  the  direction  of  the  approaching  train  ;  that  he  had  no 
notice  that  the  train  would  come  in  on  the  side  track  ;  that  the  track 
where  he  walked  was  level,  so  that  a  step  would  have  removed  him 
from  danger :  heid,  that  the  engineer  of  the  train  was  only  charge- 
able  with  the  duty  of  exercising  ordinary  care. 
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Appeal  from  Circuit  Court,  Claiborne  County;  Geo.  Ander- 
son, Judc:e. 

Action  by  R.  Harper  Morehead  against  the  Yazoo  &  Miss- 
issippi Valley  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

Appellant  had  been  station  agent  at  Ingleside  for  about  i6 
years.     The  depot  there  was  on  the  east  side  of  the  railroad 
track.     There  was  a  switch  track  on  the  east  side  of  the  main 
line,   and  next  to  the  depot.     The  space  between  the  two 
tracks  is  about  nine  feet,  and  is  level,  and  was  used  by  pedes- 
trians.    Appellant  was  injured  by  being  struck  by  a  passenger 
train  going  south  on  the  morning  of  April  23,  1902,  and  brings 
this  suit  to  recover  damages  therefor.     The  testimony  showed 
that  plaintiff  had  been  in  the  habit  of  walking  down  the  cen- 
ter of  the  side  track  for  some  distance  south  to  a  point  where 
the  baggage  cars  of  passing  trains  would  stop  in  order  to 
get  the  mail  and  express  on  the  trains  going  south;  that 
passenger  trains  usually  and  nearly  always  kept  the    main 
track;  and  that  the  rules  of  the  company  required  all  work 
trains  and  irregular  trains  to  give  the  right  of  way  to  the 
regular  passenger  or  first-class  trains.     On  the  morning  of 
the  accident,  plaintiff  was  sitting  in  the  depot,  writing,  and 
expecting  the  south-bound  passenger  train  to  come  in  a  few 
minutes.     He  heard  the  train  whistle,  and  at  once  grabbed 
the  letters  and  express,  and  started  to  go  down  the  center 
of  the  side  track,  to  the  place  where  it  was  his  custom  to  go 
in  order  to  transact  his  regular  business  at  the  trains.     The 
passenger  train,  instead  of  going  down  the  main  line,  as  was 
usual,  took  the  side  track,  because  there  was  a  work  train  on 
the  main  line,  and  just  as  plaintiff  reached  the  point  he 
expected  to  stop  at,  the  train  overtook  him  and  struck  him, 
fracturing  his  spine,  and  causing  paralysis  of  the  lower  limbs« 
He  stated  that  he  did  not  look  north  at  all;  that  he  was  so 
accustomed  to  that  train  coming  on  the  main  line,  and  not 
on  the  side  track,  he  did  not  look  up  at  all ;  that  he  did 
not  have  to  go  the  way  he  did,  but  it  was  the  most  conven- 
ient point  to  reach  the  car  to  deliver  the  mail;  that  he  had 
no  notice  that  the  train  would  come  in  on  the  side  track,  and 
did  not  know  that  there  was  a  work  train  on  the  main  line; 
took  it  for  granted  that  the  passenger  train  was  on  the  main 
line,  and  had  no  occasion  to  lookup;  was  relying  on  the 
rules  of  the  company,  that  required  other  trains  to  give  the 
main  line  to  the  regular  passenger  trains.     Plaintiff's  brother 
was  walking  just  behind  him,  and  got  out  of  the  way  of  the 
train,  and  was  not  injured.     Plaintiff  also  stated  that  he  could 
easily  have  seen  the  train  in  time  to  have  gotten  out  of  the 
way  if  he  had  looked  up.     Plaintiff's  evidence  was  excluded, 
and  a  peremptory  instruction  was  granted  by  the  court  to  find 
for  defendant,  after  plaintiff  rested.     To  this  action  of  the 
court,  plaintiff  excepted;  contending  that  it  was  the  invaria- 
ble custom  of  the  defendant  company,  continuing  through 
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many  years,  to  bring  in  its  soath-bound  passenger  trains  on 
the  main  line,  and  that  it  was  the  rnle  of  the  company  to 
require  other  trains  to  give  the  right  of  way  to  passenger 
trains,  and  that  it  was  negligence  on  the  part  of  the  railroad 
company  in  bringing  in  the  train  on  the  side  track  on  the 
morning  of  the  accident  without  sending  a  flagman  ahead 
to  give  warning;  and  that,  notwithstanding  the  carelessness, 
inattention,  and  negligence  of  the  plaintiff  at  the  time  of  the 
injury,  still  his  position  on  the  track  was  one  of  danger  and 
peril,  which  was  easily  apparent  to  the  engineer,  who  then 
failed  to  use  reasonable  care  to  avoid  the  injury. 

J.  McC  Martin  and  McLaarin,  Armistead  &  Brien,  for 
appellant. 

Mayes  &  Longstreet  and  J.  M.  Dickerson,  for  appellee. 

TRULY,  J.  None  of  the  principles  of  law  relied  upon  by 
appellant  are  applicable  to  the  case  made  by  this  record. 
Conceding  all  for  which  he  contends,  a  verdict  in  his  favor 
could  not  rightfully  be  sustained. 

The  existence  of  a  custom  of  certain  trains  to  use  the  main 
line  on  all  occasions,  even  if  fully  proven,  would  not  excuse 
any  one,  whether  trespasser,  licensee,  or  employee,  from  the 
exercise  of  ordinary  care  and  prudence  on  his  part.  See 
Hackney  v.  Railroad  (Miss.)  33  South.  723;  Railroad  v. 
Crockett,  78  Miss.  412,  29  South.  162;  Railroad  v.  Arnola,  78 
Miss.  787,  29  South.  768,  84  Am.  St.  Rep.  645. 

It  cannot  be  said  that  appellant  was  injured  by  reason  of 
any  failure  on  the  part  of  the  master  to  provide  a  safe  place 
for  the  performance  of  his  duties,  for  the  reason  that  appel- 
lant was  not  at  the  place  where  his  duty  called  him.  For 
his  own  convenience,  and  to  save  himself  the  trouble  of  a 
few  more  steps,  he  chose  to  walk  upon  the  edge  of  the  track, 
rather  than  jn  the  place  of  safety  provided  by  the  company 
between  the  main  line  and  the  spur  track,  where,  according 
to  the  evidence,  there  was  ample  room  for  him  to  stand  in 
perfect  safety  while  discharging  his  duties  at  the  express 
car.  One  who,  from  motives  of  convenience  and  from  per- 
sonal choice,  chooses  the  roadbed  of  a  railroad  to  walk  on, 
when  not  called  thereby  any  imperative  duty,  assumes  all  the 
risks  which  bis  own  imprudence  and  lack  of  caution  entail, 
and,  if  injured  thereby,  cannot  recover.  Murdock  v.  Rail- 
road, 77  Miss.  487,  29  South.  25;  Railroad  Co.  v.  Jones 
(Miss.)  35  South.  193. 

.  Under  the  facts  of  this  case,  the  engineer  was  charged  with 
no  duty  other  than  the  exercise  of  ordinary  care,  even  after 
he  discovered  appellant  on  the  track.  Railroad  v.  Arnola, 
supra;  Railroad  v.  Stroud,  64  Miss.  792,  2  South.  171.  The 
case  of  Christian  v.  I.  C.  R.  R.,  71  Miss.  237,  15  South.  21, 
states  the  rule  of  the  duty  of  the  engineer  discovering  a  per- 
son on  the  track  clearly  and  fully.  It  was  there  held  that  if 
the  engineer  saw  the  person,  and  it  was  apparent,  or  ought 
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to  have  been  apparent,  to  the  engineer  that  the  position 
occupied  by  such  person  was  one  of  peril,  and  one  from  which 
he  could  not  by  reasonable  action  extricate  himself,  or  that 
the  person  was  unaware  of  his  position  of  peril,  then  it  was 
the  duty  of  the  enigneer  to  exercise  reasonable  care  to  pre- 
vent injury.  The  case  at  bar  does  not  measure  up  to  any  of 
the  requirements  of  the  rule  stated  by  that  case.  Appellant 
was  not  apparently  in  a  place  of  peril.  There  was  no  cul- 
de-sac.  He  was  walking  on  a  level  track,  where  a  single  step 
to  either  side  would  have  removed  him  from  all  danger,  as 
it  did  bis  brother,  who  was  walking  near  him.  The  engineer 
bad  no  reason  to  believe  that  he  was  in  a  place  of  danger. 
He  bad  a  right  to  assume  that  appellant  was  aware  of  the 
approach  of  the  train,  and  was  perfectly  familiar  with  the  sur- 
roundings; that  the  performance  of  his  duty  did  not  neces- 
sarily call  him  where  he  then  was;  and  that  he  was  on  his  way 
then  to  meet  and  transact  business  with  the  train  when  it 
should  come  to  a  stop.  Under  these  circumstances,  there 
was  no  duty  incumbent  upon  the  engineer  which  the  record 
does  not  show  he  fully  discharged.  Appellant's  said  case  is 
but  another  of  a  long  line  where  persons,  growing  careless 
through  familiarity,  cease  to  regard  with  proper  care  the 
imminent  danger  always  attendant  upon  the  use  of  the  road- 
bed of  a  railroad  as  a  thoroughfare,  and  neglect  to  make 
proper  use  of  the  physical  faculties  with  which  they  are  by 
nature  endowed. 
Affirmed. 


Riska  v.  Union  Depot  R.  Co. 

(Supreme  Court  of  Missouri,  Division  No,  ^,  Dec,  ^j,  igoj,) 

[79  S.  W.  Rep.  445.1 

Accident  at  Street  Railway  Croeeing— Unlawful  Speed— Failure  to  Look 
and  Listen.* 
In  an  action  against  a  street  railway  for  neg'lig'ent  death  at  a  crossing^, 
where  the  evidence  conclusively  showed  defendant's  neg^ligence  in  rnn-^ 
ning  its  car  at  an  unlawful  rate  of  speed,  plaintiff  was  entitled  to  re- 
cover, unless  it  was  shown  by  a  preponderance  of  the  evidence  that 
deceased  was  guilty  of  contributory  negligence  in  failing  to  look  and 
listen  for  the  car  before  entering  on  defendant's  tracks. 

Same— Presumption  of  Due  Care  on  Part  of  Deceased.t 

In  an  action  against  a  street  railway  for  negligent  death  at  a  cross- 
ing, where  there  was  no  evidence  on  the  subject,  it  would  be  presumed 
that  deceased  was  in  the  exercise  of  due  care,  and  listened  before  he 
crossed  the  track,  and,  as  there  was  no  obstruction  in  the  way,  and  the 

*As  to  the  duty  to  stop,  look,  and  listen,  before  crossing  street  railway 
tracks,  see  foot-note  appended  to  Wilman  v.  People's  Ry  Co.  (Del.),  9 
R.  R.  R.  384,  32  Am.  &  Etig.  R.  Cas.,  N.  S.,  384,  where  all  the  preceding 
authorities  in  this  series  are  collected  or  referred  to. 

f  As  to  the  presumption  of  due  care  on  part  of  deceased,  see  foot-note 
appended  to  Blauvelt  v.  Delaware,  L.  &.  W.  R.  Co.  (Pa.),  9  R.  R.  R. 
466,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  466,  where  all  the  preceding  authori* 
ties  in  this  series  are  collected. 
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car  was  lighted,  that  he  saw  it,  but  presumed  it  to  be  moving'  at  a  lawful 
rate  of  speed,  so  that  he  could  cross  the  tracks  in  safety. 

Same— Failure  to  Look — Insufficiency  of  Evidence. 

In  an  action  against  a  street  railway  for  negligent  death  at  a  cross- 
ing, evidence  held  insufficient  to  show  that  deceased  did  not  look  before 
attempting  to  cross  the  track. 

Same — Same — Contributory  Negligence.* 

One  who  proceeds  to  cross  a  street  railway  track  without  looking  for 
approaching  cars  is  not  in  the  exercise  of  due  care. 

Same — Presumptions — Due  Care  on  Part  of  Deceased— Lawful  Speed. 
A  presumption  of  due  care  on  the  pact  of  a  person  injured  is  not  a 
predicate  for  a  presumption  in  favor  of  defendant  that  the  car  striking 
Bttch  person  was  running  at  a  lawful  rate  of  speed,  and  hence  the  latter 
is  not  objectionable  as  a  presumption  based  on  a  presumption. 

Same — Trespassers. 

One  crossing  a  street  at  a  crossing  is  not  a  trespasser  on  the  tracks 
of  a  street  railway,  but  has  a  right  equal  to  that  of  the  street  railway 
to  the  use  of  the  street. 

Same — Contributory  Negligence—Speed  in  Violation  of  Ordinance — 
Presumptions. 
One  who  knows  that  a  street  car  is  running  at  an  unlawful  rate  of 
speed,  and,  in  the  absence  of  an  ordinance  regulating  the  speed  of  cars, 
attempts  to  cross  the  track  within  five  or  six  feet  in  front  of  the  ap- 
proaching car,  is  guilty  of  contributory  negligence ;  but,  where  the 
speed  of  cars  is  regulated  by  ordinance,  he  has  the  right  to  presume,  in 
the  absence  of  evidence  to  the  contrary,  that  the  car  will  not  be  run  in 
violation  of  the  ordinance,  and  may  gauge  his  movements  accordingly. 

Same — Pleading— Negligence  after  Discovery  of  Peril. 

In  an  action  against  a  street  railway  for  negligent  death  at  a  cross- 
ing, an  instruction  based  on  the  common-law  allegations  of  negligence 
in  the  petition  was  not  erroneous,  in  embracing  matters  of  negligence 
in  failing  to  stop  the  car  in  time  to  avoid  the. collision  after  the  dis- 
covery of  danger  to  deceased. 

Same — Same — Failure  to  Stop  Car. 

In  an  action  against  a  street  railway  for  negligent  death  at  a  crossing, 
evidence  held  to  show  that  defendant's  car  could  have  been  stopped 
after  the  motorman  knew  or  ought  to  have  known  that  deceased  was 
going  on  the  track. 

Same — Negligence— Pleading  and  Proof— Instruction—Harmless  Error. 

In  an  action  against  a  street  railway  for  negligent  death  at  a  cross- 
ing, an  instruction  based  on  allegations  of  common-law  negligence, 
whereas  the  charging  part  of  the  petition  was  based  solely  on  ordinance 
violations,  was  not  prejudicial,  where  no  verdict  for  plaintiff  was  au- 
thorized by  it,  but  her  right  to  recover  was  based  solely  on  allegations 
as  to  the  unlawful  speed  of  the  car  without  giving  signal  of  its  approach, 
and  of  city  ordinances  requiring  motormen  to  keep  a  vigilant  watch  for 
pedestrians. 

Same— Lookouts— Police  Regulation— Validity. 

An  ordinance  requiring  motormen  on  street  cars  to  keep  a  vigilant 
watch  for  pedestrians  approaching  the  tracks  is  a  police  regulation,  and 
is  binding  on  all  corporations  coming  within  its  provisions,  regardless 
of  their  acceptance  thereof. 

Same — Signals— Speed— Instructions. 

In  an  action  against  a  street  railroad  for  negligent  death  at  a  crossing, 
an  instruction  that  if  defendant's  servants  gave  no  signal  of  the  ap- 
proach of  the  car,  acd  if  the  failure  to  give  such  signal  directly  contrib- 
uted to  cause  the  injury,  etc.,  and  another  that  if  the  excessive  speed 
of  the  car  directly  contributed  to  cause  the  injury,  etc.,  sufficiently  re- 
quired the  jury  to  find  that  the  negligent  acts  charged  caused  the  injury 
and  death  sued  for. 

*See  foot-note  on  preceding  page. 
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Appeal  from  St.  Louis  Circuit  Court;  Jacob  Klein,  Judge. 

Action  by  Fannie  Riska  against  the  Union  Depot  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

E.  S.  Robert,  Boyle,   Priest  &  Lebmann,  Lon  O.  Hocker, 
and  Geo.  W.  Easley,  for  appellant. 
A.  R.  Taylor,  for  respondent. 

BURGESS,  J.  On  February  3,  1903,  an  opinion  was  handed 
down  in  this  case  affirming  the  judgment  of  the  court  below. 
Thereafter,  in  due  time,  defendant  filed  a  motion  for  rehear- 
ing, which  was  sustained,  and  the  case  again  fully  argued 
by  counsel  in  the  case.  We  have  again  gone  carefully  over 
the  record,  and  considered  with  much  care  all  the  questions 
raised  upon  this  appeal,  including  the  points  urged  upon 
our  attention  by  defendant  in  the  motion  for  rehearing. 

This  is  an  action  by  plaintiff,  the  widow  of  Mathias  Riska, 
deceased,  to  recover  from  defendant  $5,000  damages  for  the 
negligent  killing  of  her  husband,  Mathias  Riska,  at  the  inter- 
section of  Ninth  and  Carroll  streets,  in  the  city  of  St.  Louis, 
on  the  evening  of  October  21,  1892.  The  petition,  after 
alleging  that  plaintifi  and  deceased  were  husband  and  wife, 
the  incorporation  of  defendant,  and  its  operation  of  a  line  of 
street  railway  in  the  city  of  St.  Louis,  alleged  that  on  the 
2ist  day  of  October,  1892,  between  10  and  11  o'clock  p.  m., 
Mathias  Riska  was  lawfully  passing  over  the  crossing  at 
Ninth  and  Carroll  streets,  when  defendant's  servants  in 
charge  of  a  car  moving  north  on  Ninth  street  so  negligently 
and  carelessly  ran,  controlled,  and  managed  it  as  to  cause  it 
to  run  upon  and  over  Mathias  Riska,  and  injure  him,  from 
which  injuries  he  died;  that  the  car  was  run  at  a  great  and 
dangerous  rate  of  speed,  and  without  warning  or  signal  by 
bell  or  otherwise  of  its  approach;  that  an  ordinance  then  in 
force  provided  that  the  car  should  not  be  tun  at  a  greater 
speed  than  10  miles  an  hour,  and  that  the  car  was  run  at  a 
greater  rate  of  speed  than  specified  in  said  ordinance;  that 
there  was  in  force  in  the  city  of  St.  Louis  an  ordinance 
which  required  defendant's  motorman  and  conductor  to  keep 
a  vigilant  watch  for  persons  on  foot  either  on  or  approaching 
the  track,  and,  upon  the  first  appearance  of  danger,  to  stop 
the  car  within  the  shortest  time  and  space  possible;  and 
that  such  duties  were  neglected.  The  answer  was  a  general 
denial,  except  as  to  the  defendant's  incorporation,  which  was 
admitted,  and  also  contained  a  plea  of  contributory  negli- 
gence, in  that  the  deceased  directly  contributed  to  the  acci- 
dent which  caused  his  death,  by  negligently  stepping  in  front 
of  a  motor  car  on  a  dark  night  when  the  car  was  so  near  as 
to  make  a  collision  unavoidable.  To  this  plea  there  was 
interposed  a  general  denial.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $5,000.  After  un- 
availing motion  for  a  new  trial,  defendant  brings  the  cause  to 
this  court,  by  appeal,  for  review. 
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The  facts  are  substantially  as  follows:  Plaintiff  is  the 
widow  of  Mathias  Riska,  deceased.  On  the  evening  of  Octo- 
ber 21,  1892,  deceased  had  been  in  attendance  at  a  gathering 
of  old  army  men  at  a  post  at  Tenth  and  Marion  streets,  in 
the  city  of  St.  Louis,  and  was  on  his  way  home  from  that 
place  when  he  was  killed.  When  he  started  home,  about  half 
past  10  o'clock  that  night,  it  was  dark  and  raining,  and  he 
carried  an  umbrella  over  his  head,  and  walked  with  ''regular 
step"  in  the  direction  of  the  place  of  his  injury,  which  oc- 
curred as  he  was  crossing  Ninth  street,  by  being  struck  by 
defendant's  car  just  as  he  was  stepping  off  of  the  track. 
The  approaching  car,  which  occasioned  the  injury,  could  be 
seen  at  least  a  block  from  the  place  of  the  accident.  The 
testimony  was  conflicting  as  to  whether  or  not  the  gong  was 
rung  as  the  car  approached  Carroll  street,  as  well,  also,  as 
to  the  rate  of  speed  at  which  it  was  moving;  being  variously 
estimated  by  the  witnesses  at  from  15  to  30  miles  an  hour, 
while  the  maximum  rate  of  speed  prescribed  by  the  ordi- 
nances of  the  city  was  10  miles  per  hour.  The  headlight  on 
the  car  was  burning,  but  the  light  was  dim.  The  car  was 
lighted  by  lamps  on  the  inside.  Deceased  did  not  halt  when 
be  approached  the  track,  but  went  upon  it,  as  one  witness 
testified,  when  the  car  was  only  five  or  six  feet  from  him — 
''when  the  car  was  right  away  in  front  of  him,  already." 
The  evidence  did  not  show  whether  deceased  did  or  did  not 
look  or  listen  for  an  approaching  car  before  attempting  to 
cross  the  track.  There  was  an  electric  light  in  the  street, 
which  hung  right  over  the  intersection  of  Carroll  street  and 
Ninth  street,  where  the  accident  occurred.  It  was  burning 
brightly — so  much  so  that  one  witness  for  the  plaintiff  testi- 
6ed  that  he  was  the  width  of  a  street  away  from  where  the 
accident  occurred,  and  had  no  trouble  seeing  deceased  just 
before  the  car  struck  him.  At  the  close  of  the  evidence 
adduced  by  plaintiff,  defendant  asked  the  court  to  instruct 
the  jury  that,  under  the  law  and  the  evidence,  the  plaintiff 
could  not  recover,  which  was  refused,  and  defendant  duly 
excepted.  While  defendant  then  introduced  evidence  tending 
to  contradict  the  evidence  introduced  by  plaintiff  with  re- 
spect to  some  material  matters,  it  in  no  way  tended  to 
strengthen  her  case. 

Over  the  objections  and  exceptions  of  defendant,  the 
court,  of  its  own  motion,  instructed  the  jury  as  follows: 

"(2)  You  are  instructed  that  it  was  the  duty  of  Mathias 
Riska,  before  crossing  the  defendant's  electric  railway  track, 
to  exercise  ordinary  care  to  look  and  listen  for  approaching 
cars,  and  to  exercise  ordinary  care  to  avoid  coming  into  col- 
lision with  such  cars;  and  if  you  find  from  the  evidence  in 
this  case  that  Mathias  Riska  failed  to  so  look  and  listen  be- 
fore stepping  on  the  defendant's  track,  and  that  by  so  doing 
he  might  have  observed  the  approaching  car,  and,  by  the 
exercise  of  ordinary  care,  avoided  the  collision,  then  your 
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verdict  must  be  for  the  defendant,  even  thoagh  yon  believe 
the  defendant  was  guilty  of  negligence,  unless  you  further  find 
that  the  motorman  could  have  stopped  the  car  in  time  to 
have  avoided  the  collision,  by  the  use  of  every  means  at  his 
command  consistent  with  the  safety  of  the  car  and  of  the 
passengers  in  said  car,*  after  he  discovered  the  danger  to  the 
deceased,  or  could  have  discovered  such  danger  by  a  vigilant 
watch. 

''(3)  You  are  instructed  that  the  motorman  had  a  right  to 
assume  that  Mathias  Riska  would  not  undertake  to  cross  the 
track  in  front  of  his*  car  in  such  a  manner  as  to  expose  him- 
self to  collision ;  and  if  you  believe  from  the  evidence  that 
he  did  so,  and  that  the  motorman  did  not,  and,  by  the  exer- 
cise of  a  vigilant  watch,  could  not  have,  become  aware  of  his 
intention  to  so  cross  the  track  in  time  to  prevent  the  accident 
by  stopping  said  car  in  the  shortest  time  and  space  possible, 
consistent  with  the  safety  of  said  car  and  the  passengers 
therein,  then  your  verdict  should  be  for  the  defendant." 

''(s)  You  are  instructed  that  it  was  not  the  duty  of  the  mo- 
torman to  attempt  to  stop  his  car  until,  in  the  opinion  of  a 
motorman  of  ordinary  judgment,  in  the  exercise  of  ordinary 
care,  the  deceased,  Riska,  had  placed,  or  was  about  to  place» 
himself  in  a  situation  of  peril.  But  it  was  the  duty  of  the 
motorman  to  keep  a  vigilant  watch  for  persons  on  or  ap- 
proaching the  track,  and,  when  discovered  in  danger,  to  use 
every  possible  effort,  consistent  with  the  safety  of  the  pas- 
sengers in  his  car,  to  avoid  striking  such  person." 

''(/)  What  constitutes  'ordinary  care,'  as  mentioned  in 
these  instructions,  depends  on  the  facts  of  each  particular  case. 
It  is  such  care  as  a  person  of  ordinary  prudence  would  exer- 
cise, according  to  the  usual  and  general  experience  of  man- 
kind, in  the  same  situation  and  circumstances  as  those  of  the 
person  or  persons  in  this  case  with  reference  to  whom 
the  terms  'ordinary  care'  is  used  in  these  instructions.  The 
omission  of  such  care  is  negligence  in  the  sense  in  which  that 
word  is  used  in  these  instructions. 

''(8)  The  instructions  of  the  court  are  all  to  be  taken  and 
read  together,  and  the  law  therein  laid  down  applied  by  the 
jury  to  the  facts  of  the  case  according  as  the  jury  may  believe 
and  find  the  facts  to  be  under  the  evidence  before  them." 

The  following  instructions  were  given  on  plaintiff's  request: 

''(i)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  on  the  21st  day  of  October,  1892,  the  de- 
fendant was  operating  the  railway  and  car  mentioned  in  the 
evidence  as  running  over  Mathias  Riska  at  or  near  the  inter- 
section of  Ninth  and  Carroll  streets,  in  the  city  of  St.  Louis, 
then  it  was  the  duty  of  the  motorman  of  said  car  to  keep  a 
vigilant  watch  for  persons  on  foot,  either  upon  defendant'sf 
track  or  moving  towards  it;  and  upon  the  first  appearance  of 
danger  to  such  person,  either  on  the  track  or  moving  towards 
it,  it  was  the  duty  of  the  motorman  and  conductor  of  said  car 
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to  have  stopped  said  car  in  the  shortest  time  and  space  pos- 
sible noder  the  circumstances,  consistent  with  the  safety  of 
said  car»  and  the  passengers  on  said  car.  And  in  this  case, 
if  the  jary  find  from  the  evidence  that  the  motorman  in  charge 
of  defendant's  car,  by  keeping  such  vigilant  watch»  would 
have  seen  Mathias  Riska  moving  towards  defendant's  track, 
and  in  danger  of  injury,  and  thereafter,  by  stopping  said  car 
within  the  shortest  time  and  space  possible  under  the  cir- 
cumstances, consistent  with  the  safety  of  said  car  and  its  pas- 
sengers, would  have  averted  injury  to  said  Riska.  and 
neglected  to  do  so,  and  if  the  jury  finds  from  the  evidence 
that  plaintiff  was  the  wife  of  Mathias  Riska  at  the  time  of  his 
death,  then  plaintiff  is  entitled  to  recover  five  thousand  dol- 
lars— no  more  and  no  less. 

"(2)  If  the  jury  find  from  the  evidence  that  on  the  21st  day 
of  October,  1892,  the  defendant  was  operating  the  railway 
and  car  mentioned  in  the  evidence  as  the  car  that  collided 
with  Mathias  Riska;  and  if  the  jury  further  find  from  the 
evidence  that  Ninth  and  Carroll  streets,  at  the  north  crossing 
thereof,  were  open,  public  streets  within  the  city  of  St.  Louis; 
and  if  the  jury  further  find  from  the  evidence  that  Mathias 
Riska  on  the  night  of  October  21,  1892,  was  crossing  over 
the^  north  crossing  of  Ninth  and  Carroll  streets,  and  that, 
whilst  so  going  over  said  crossing,  he  was  struck,  run  over, 
and  killed  by  one  of  defendant's  street  cars;  and  if  the  jury 
farther  find  from  the  evidence  that  defendant's  servants  in 
charge  of  said  car  gave  no  signal  of  the  approach  of  said  car 
to  said  crossing;  and  if  the  jury  further  find  from  the  evidence 
that  such  failure  to  give  such  signal  directly  contributed  to 
cause  the  injury  and  death  of  Mathias  Riska;  and  if  the  jury 
further  find  from  the  evidence  that  defendant's  servants  in 
charge  of  its  car  did  not  exercise  ordinary  care,  under  the  cir- 
cumstances, in  so  failing  to  give  a  signal  of  the  approach  of 
said  car  to  said  crossing;  and  if  the  jury  further  find  from 
the  evidence  in  this  case  that  said  Mathias  Riska  exercised 
ordinary  care  to  look  and  listen  for  a  car  on  said  track  before 
going  upon  and  whilst  crossing  said  track,  and  exercised  such 
care  to  avoid  injury  to  himself;  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  was  the  wife  of  the  said 
Mathias  Riska  at  the  time  of  his  death — then  the  plaintiff  is 
entitled  to  recover  five  thousand  dollars. 

''(3)  If  the  jury  find  from  the  evidence  in  this  case  that  the 
defendant  was  on  the  21st  day  of  October,  1892,  operating 
the  railway  and  car  mentioned  in  the  evidence  as  running 
over  Mathias  Riska;  and  if  the  jury  further  find  from  the 
evidence  that  at  the  time  of  the  death  of  Mathias  Riska  the 
plaintiff  was  his  wife;  and  if  the  jury  find  from  the  evidence 
that  Ninth  and  Carroll  streets,  at  the  north  crossing  thereof, 
were  open,  public  streets  within  the  city  of  St.  Louis;  and 
if  the  jury  further  find  from  the  evidence  in  this  case  that  the 
north  crossing  of    Ninth  and  Carroll  streets    is  north  of 
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Lafayette  avenue,  and  was  soon  the  2ist  day  of  October, 
1892;  and  if  the  jury  further  find  from  the  evidence  in  this 
case  that  on  the  night  of  October  21,  1892,  Mathias  Riska 
was  crossing  the  north  crossing  of  Ninth  and  Carroll  streets* 
and  that  whilst  on  said  crossing  he  was  run  over  by  one  of 
the  defendant's  cars,  and  so  injuied  that  he  died  from  said 
injuries  at  the  city  of  St.  Louis  the  same  night;  and  if  the 
juiy  find  from  the  evidence  that  defendant  was  operating  said 
railway  and  car,  as  a  street  railway,  for  the  purpose  of 
transporting  persons  for  hire  from  one  point  to  another  within 
the  city  of  St.  Louis,  as  a  public  conveyance  of  passengers; 
and  if  the  jury  further  find  from  the  evidence  that,  at  the 
time  that  said  car  ran  against  said  Mathias  Riska  and  injured 
him,  the  said  car  was  running  at  a  rate  of  speed  in  excess  of 
ten  miles  per  hour;  and  if  the  jury  further  find  from  the  evi- 
dence that  such  excessive  rate  of  speed  of  said  car  directly 
contributed  to  cause  the  injury  and  death  of  said  Mathias 
Riska;  and  if  the  jury  further  find  from  the  evidence  that 
said  Mathias  Riska,  before  going  upon  said  track,  and  whilst 
passing  over  said  track,  used  ordinary  care  in  looking  and 
listening  for  an  approaching  car,  and  to  avoid  injury  to  him- 
self— then  the  plaintiff  is  entitled  to  recover  the  sum  of  five 
thousand  dollars. 

'K4)  The  court  instructs  the  jury  that,  by  the  terms  of  the 
ordinance  read  in  evidence,  the  defendant,  by  its  servants 
in  charge  of  its  car,  was  prohibited  from  running  said  car  at 
a  greater  rate  of  speed  than  ten  miles  per  hour  at  Ninth  and 
Carroll  streets,  if  Carroll  street  was  north  of  Lafayette  ave- 
nue; and,  if  the  defendant's  servants  in  charge  of  the  car 
that  ran  over  and  killed  Mathias  Riska  were  at  said  time  run- 
ning said  car  at  greater  rate  of  speed  than  ten  miles  per  hour, 
then  such  act  of  running  said  car  at  such  excessive  speed  was 
negligence  on  the  part  of  the  defendant.  And  if  the  jury 
further  find  from  the  evidence  that  such  excessive  rate  of 
speed  directly  contributed  to  cause  the  death  of  Mathias 
Riska;  and  if  the  jury  further  find  from  the  evidence  that 
said  Riska  used  ordinary  care  to  look  and  listen  for  an  ap- 
proaching car  before  going  upon  said  track,  and  in  crossing 
said  track,  and  to  avoid  injury  to  himself;  and  if  the  jury 
further  find  from  the  evidence  that  plaintiff  was  the  wife  of 
Mathias  Riska  at  the  time  of  his  death — then  plaintiff  is 
entitled  to  recover  five  thousand  dollars. 

''(5)  The  court  instructs  the  jury  that  whilst  it  is  the  duty 
of  a  person  in  crossing  a  railroad  track  to  use  ordinary  care, 
and  to  look  and  listen  for  an  approaching  car,  yet  such  per- 
son is  not  bound  to  anticipate,  in  so  passing  over  such  track, 
that  the  persons  in  charge  of  such  car  will  violate  an  ordi- 
nance of  the  city  of  St.  Louis  in  running  the  car.  And  in 
this  case,  if  the  jury  find,  under  the  facts  and  circumstances 
in  evidence,  and  said  Mathias  Riska  did  exercise  such  ordinary 
care  in  so  looking  and  listening,  and  in  going  upon  and 
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crossing  said  track  of  defendant,  and  to  avoid  injury  to  him- 
self, then  this  case  cannot  be  defeated  on  the  ground  that 
said  Riska  was  guilty  of  negligence. 

*^(6)  The  court  instructs  the  jury  that  the  burden  of  prov^ 
ins  that  Mathias  Riska  did  not  exercise  ordinary  care  at  the 
time  of  his  injury  is  upon  the  defendant." 

To  the  giving  of  which  said  instructions  the  defendant  then 
and  there  excepted  at  the  time. 

At  the  request  of  defendant  the  court  instructed  the  jury  as 
follows : 

'^Ci)  You  are  instructed  that  the  ground  of  this  duty  is  a 
charge  of  negligence,  which  plaintiff  makes  against  defend- 
ant's employees,  and  which  she  alleges  was  the  cause  of  the 
accident  complained  of.  With  reference  to  this  charge  of 
negligence,  you  must  not  presume  it  to  be  true,  simply  be- 
cause an  accident  has  occurred,  or  because  plaintiff's  husband 
was  struck  and  killed  by  defendant's  car.  Actual  negligence 
on  the  part  of  the  defendant  must  be  established  to  your  sat-> 
isfaction  by  a  preponderance  of  evidence,  and  the  burden  of 
proving  it  is  upon  the  plaintiff. 

''(4)  Even  though  you  believe  from  the  evidence  that  the 
defendant  was  guilty  of  negligence,  yet  if  you  also  find  from 
the  evidence  that,  when  the  deceased  first  reached  a  point 
where  it  was  possible  for  the  motorman  to  discern  the  dan« 
ger,  the  car  was  so  near  that  it  was  impossible  to  stop  it  in 
time  to  prevent  striking  him,  then  your  verdict  must  be  for 
the  defendant." 

''(6)  You  are  instructed  that,  though  the  burden  of  proving 
that  the  deceased  was  guilty  of  negligence  is  on  the  defendant, 
yet  you  must  consider  the  evidence  introduced  by  plaintiff, 
as  well  as  that  of  the  defendant,  in  determining  that  ques-> 
tion." 

It  is  said  that  the  demurrer  to  the  evidence  should  have 
been  sustained.  The  grounds,  upon  which  this  contention 
is  bottomed  are  that  the  evidence  for  plaintiff  disclosed  that 
the  car  could  have  been  seen  by  the  deceased  at  least  a  block 
away,  if  he  had  looked ;  that  it  could  have  been  heard,  if  he 
bad  listened;  but  that  he  neither  looked  nor  listened,  but, 
on  a  dark,  rainy  night,  with  an  umbrella  over  his  head, 
walking  upon  the  track,  only  six  feet  in  front  of  a  moving 
car,  without  looking  to  see  whether  the  car  was  approaching 
or  not,  or  giving  any  heed  to  his  surroundings.  It  is  admitted 
by  defendant  that  it  was  guilty  of  negligence  in  running  its 
car  at  a  rate  of  speed  prohibited  by  the  ordinances  of  the 
city  at  the  time  of  the  accident.  But  even  if  it  were  not 
admitted,  the  evidence  conclusively  showed  that  such  was  the 
case.  Plaintiff  was  therefore  entitled  to  recover,  unless  the 
preponderance  of  the  evidence  showed  that  her  deceased 
husband  was  guilty  of  negligence  which  contributed  to  his 
injury,  in  failing  to  look  and  listen  for  the  car  before  he  en-r 
tered  upon  defendant's  tracks.    There    was  no    one  with 
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deceased  at  the  time  of  the  accident.     He  had  an  umbrella 
over  his  head,  and,  whether  he  looked  or  listened  for   an 
approaching  car  before  attempting  to  cross  the  track,  no  one 
knew;  and.  in    the  absence  of  such  evidence,   it  must   be 
presumed  that  he  was  in  the  exercise  of  due  care,  and  lis- 
tened, and,  as  there  was  no  obstruction  in  the  way,  the  head- 
light on  the  car  burning,  and  the  car  lighted   in  the  inside, 
that  he  saw  it,  but,  indulging  the  presumption,  as  be  had  a 
right  to  do,  that  the  car  was  not  moving  at  a  greater  rate  of 
speed  than  that  prescribed  by  ordinance,  and  that  be  could 
cross  the  tracks  in  safety,  he  attempted  to  do  so,  and  was  run 
over  by  the  car  and  killed.     In  the  case  of  Weller  v.  C,  M.  & 
St.  P.  Ry.  Co.,  120 Mo.  635,  23  S.  W.  1061,  it  was  said:    "The 
rule  that   ordinary  care  requires  a  traveler  at  a  railway  cross- 
ing to  look  up  and  down  the  track,  when  the  view  is  unob- 
structed, before    venturing  to  cross  it,  is  drawn  from  the 
ordinary  conduct  of  the  average  of  mankind  in  the  daily  affairs 
of  life.     From  the  same  source  is  deduced,  also,  a  correlative 
rule,  that,  in  the  absence  of  direct  evidence  or  rebutting  cir- 
cumstances, one,  in  attempting  to  cross  a  railroad  track,  will 
be   presumed  to  have  been  in   the  exercise  of   proper    care. 
Petty  V.  Railroad,   88  Mo.  320;  Schlereth  v.    Railroad,  115 
Mo.  87  [21  S  W.  mo];  Crumpley  v.  Railroad,  iii   Mo.  158 
[19  S.  W.  820].**     Hutchinson  v.  Mo.    Pac.  Ry.  Co.,  161  Mo* 
246,  61  S.  W.  63s,  852,  84  Am.    St.  Rep.  710.     In   Buesching 
V.  St.  Louis  Gas  Light  Co.,  73  Mo.  219,  it  is  said:    ''The 
presumption  of  due  care  always  obtains  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  an  injury  sustained  by 
him  through  the  alleged  negligence  of  another."    Jennings 
V.  Ry.,  112  Mo.  268,  20  S.  W.  490;   Petty  v.  R.  R.,  88  Mo. 
306;  Crumpley  V.  R.  R.,  in  Mo.  152,  19  S.  W.  820;  Sullivan 
V.  R.  R.,   117  Mo.   214,  23   S.  W.  149;  Weller  v.  R.   R.,  164 
Mo.  180,  64  S.  W.  141,  86  Am.  St.  Rep.  592.     "Deceased  had 
the  right  to  presume  that  the  defendant  would  obey  the  ordi- 
nance of  the  city  regulating  the  speed  of  its  cars,  and,  when 
this  presumption,  together  with  the  presumption  that  the 
deceased  was  at  the  time  of  the  accident,  in  the  absence  of 
any  evidence  to  the  contrary,  in  the  exercise  of  due  care,  is 
indulged,  the  plaintiff  was  entitled  to  recover,  unless  it  con- 
clusively appeared  from  the  evidence  adduced  by  plaintiff, 
either  by  the  direct  or  cross  examination  of  her  own  wit- 
nesses, that  her  deceased   husband  was  guilty  of  negligence 
contributing  directly  to  his  own   injury.     And  in  order  to 
overcome  these  presumptions,  and  to  defeat  plaintiff's  ac- 
tion, it  devolved  upon  defendant  to  show  by  the  weight  of 
the  evidence  a  failure  on  the  part  of  the  deceased  to  exercise 
ordinary  care  to  avoid  the  injury,  and  that  his  failure  to  exer- 
cise such  care  was  its  proximate  cause,  and  so  direct  and 
immediate  that,  but  for  the  want  of  such  ordinary  care,  the 
injury  would  not  have  occurred."     Weller  v.  R.  R.,  164  Mo, 
180,  64  S.  W.  141,  86  Am.  St.  Rep.  592- 
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Bat  defendant  insists  that  this  presumption  was  overcome 
by  the  evidence  of  plaintiff's  witness  Hahan,  who  testified 
that  deceased  had  an  umbrella  over  his  head  at  the  time  of 
the  accident;  that  he  did  not  notice  him  lift  his  umbrella 
before  he  was  struck  by  the  car;  that  he  could  not  notice  that 
it  was  drawn  down  over  his  head;  that  he  could  not  say 
that  he  either  raised  his  umbrella,  or  that  he  either  looked  to 
the  right  or  to  the  left.  There  was  no  evidence  to  the  con- 
trary, and  we  submit  that  this  falls  far  short  of  showing  that 
deceased  did  not  look  before  attempting  to  cross  the  track. 
And,  in  the  absence  of  some  evidence  that  he  did  or  did  not  do 
so,  the  presumption  must  be  indulged  that  he  was  in  the  exer- 
cise of  due  care;  that  is,  that  he  looked  for  approaching  cars, 
and  saw  the  one  which  caused  the  injury. 

It  is,  however,  argued  by  defendant  that  the  presumption 
that  deceased  saw  the  approaching  car  could  not  be  indulged, 
because  that  would  be  predicating  presumption  upon  a  pre- 
sumption— that  is,  upon  the  presumption  that  deceased  was 
in  the  exercise  of  due  care — which  the  law  does  not  permit. 
But  It  may  be  pertinently  afked  what  due  care  is.     It  is 
said,  *^By  ^due  care'  is  meant  reasonable  care,  adapted  to 
the  circumstances  of  the  case."    Am.  &  Eng.  Encyc.  of  Law 
(2d  Ed.)  284,  285.     Now  it  will  not  be  contended  that,  if 
deceased  did  not  look  for  the  car  before  crossing  the  track, 
he  was  in  the  exercise  of  due  care;  for  it  is  clear  that,  unless 
he  did   so,  he  was  not  in  the  exercise  of  such  care.     Nor  is  it 
a  fact  that  deceased  had  the  right  to  assume  that  defendant 
would  not  run  its  cars  in  excess  of  the  rate  of  speed  pre- 
scribed by  the  ordinances  of  the  city,  basing  such  presumption 
on  the'  presumption  that  deceased  was  in  the  exercise  of  due 
care.     It  is  only  when  one  presumption  has  for  its  predicate 
another  that  the  latter  will  not  be  permitted,  for  to  do  so 
''would   be  to  spin  out  the  chain  of  presumptions  into  the 
regions  of  the  basest  conjecture."     Diel  v.  Mo.  Pac.  Ry.  Co., 
37  Mo.  App.  454.     In  the  case  at  bar  the  presumption  that 
deceased  was  in  the  exercise  of  due  care  formed  no  predicate 
for  the  presumption  that  the  car  was  not  running  at  an  ex- 
cessive rate  of  speed,  for  they  were  with  respect  to  entirely 
different  matters,  the  latter  being  in  favor  of  the  defendant — 
that  is,  that  it  was  not  in  violation  of  the  law — which  plaintiff 
had  to  overcome  by  evidence,  in  order  to  her  recovery.     In 
Weller  v.  Railroad,  164  Mo.  180,  64  S.  W.  141,  86  Am.  St. 
Rep.  592,  it  was  held  that  the  deceased  had  the  right  to  make 
four  separate  and  distinct  presumptions — that  is,  that  the 
railroad  would  obey  the  ordinance  regulating  its  speed;  that 
it  would  obey  the  ordinance  requiring  a  lamp  or  headlight 
on  moving  trains;  that  it  would  obey  the  ordinance  requiring 
the  bell  to  be  rung — and  to  act  on  the  presumption  that  the 
railroad  would  obey  each  and  all,  unless  he  knew,  or  had 
reason  as  of  a  person  of  ordinary  prudence  to  believe,  the 
contrary.     But  as  in  the  case  at  bar  they  were  with  respect 
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to  different  matters.  In  Meadows  v.  Life  Ins.  Co.,  129  Mo. 
76,  31  S.  W.  578,  50  Am.  St.  Rep.  427,  two  presumptions  were 
indulged ;  that  is,  that  the  deceased  was  in  the  exercise  of  dne 
care,  and  that,  in  the  absence  of  evidence  to  the  contrary,  it 
would  be  presumed  that  his  death  was  caused  by  accident. 

Deceased  was  not  a  trespasser,  but  had  a  right  equal  to 
that  of  defendant  to  the  use  of  the  street.  He  also  had  the 
right  to  presume  that  defendant  would  discharge  its  duties, 
and  obey  the  laws  and  ordinances  of  the  city  regulating  the 
management  of  its  cars.  Jennings  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  112  Mo.  268,  20  S.  W.  490;  Hilzv.  Railroad,  loi 
Mo.  42,  13  S.  W.  946;  McPherson  v.  Railroad,  97  Mo.  253.  10 
8.  W.  846;  Bowen  v.  Railroad,  95  Mo.  276,  8  S.  W.  230.  It 
was  held  ifi  Crumpley  v.  Hannibal  &St.  J.  Ry.  Co.,  iii  Mo. 
I $2,  19  S.  W.  820,  that  one  crossing  a  railroad  track  at  a 
public  crossing  will  be  presumed  to  have  exercised  due  care 
and  diligence,  in  the  absence  of  evidence  to  the  contrary,  and 
that  such  person  also  has  a  right  to  assume  that  the  statutory 
signals  will  be  given,  and  to  so  act.  Nor  is  such  holding  in 
conflict  with  the  physical  facts  disclosed  by  the  record. 

But  notwithstanding  the  car  was  running  at  an  unlawful 
rate  of  speed  at  the  time  of  the  accident,  yet,  if  deceased 
knew  it,  or  if  there  had  been  no  ordinance  regulating  the 
speed  of  cars,  and  he  had  attempted  to  cross  the  track  within 
five  or  six  feet  in  front  of  the  car,  and  had  been  killed,  he 
would  have  been  guilty  of  such  contributory  negligence  as  to 
preclude  a  recovery  in  damages  on  account  of  his  death;  but 
where  the  law,  as  in  the  case  at  bar,  regulates  the  speed  of 
cars,  every  pedestrian  has  the  right  to  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  they  will  not  be  run 
in  violation  of  it,  and  to  gauge  his  movements  accordingly. 

Our  conclusion  is  that  error  was  not  committed  in  refusing 
the  instruction  in  the  nature  of  a  demurrer  to  the  evidence. 

The  second  instruction  given  by  the  court  of  its  own  mo- 
tion is  criticised  upon  the  ground,  as  claimed,  that  it  presents 
an  issue  not  made  by  the  pleadings — that  of  negligence  after 
those  in  charge  of  the  train  discovered,  or  should  have  dis^ 
covered,  the  danger  of  the  deceased.  This  instruction  was 
drawn  with  a  view  to  the  first  or  common-law  cause  of  action 
stated  in  the  petition,  and  w?is  not  erroneous  becauss  it  em- 
braced a  matter  that  was  admissible  in  evidence  under  that 
count,  as  tending  to  show  negligence  on  the  part  of  defend- 
ants' servants  in  the  management  of  the  car.  But  it  is  said 
that  there  was  no  evidence  that  the  car  could  have  been 
stopped  after  its  operator  knew,  or  ought  to  have  known, 
that  the  deceased  was  going  on  the  track.  That  there  was 
no  positive  evidence  of  these  facts  is  true,  but  the  motorman 
on  the  car  testified  that  when  he  saw  deceased  he  was  15  or 
16  feet  away,  and  between  the  two  tracks,  while  there  was 
other  evidence  tending  to  show  that  he  could  have  seen  him 
at  least  the  width  of  the  street,  had  he  been  looking;  that  the 
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car  was  about  30  feet  in  length;  that  it  stopped  in  abont  a  car 
length  after  the  collision;  that  deceased  was  found  about  30 
feet  north  of  the  crossing,  and  about  6  feet  to  the  rear  of  the 
car.  The  motorman  also  testified  that  when  he  first  saw 
deceased  he  was  15  or  16  feet  north  of  the  crossing,  but 
was  not  on  it,  and  that  he  did  not  see  him  .when  he  left  the 
curbstone.  There  was  a  city  light  burning  brightly  at  the 
crossing  of  this  street.  The  evidence  showed  that  the  motor- 
man  could  have  seen  deceased  on  the  track,  or  his  dangerous 
position,  at  least  the  width  of  the  street ;  and,  as  the  car 
was  30  feet  in  length,  and  was  stopped  in  one  car  length  after 
the  collision,  it  would  seem  to  logically  follow  that  it  could 
have  been  stopped  within  the  same  distance  before  the  col- 
lision. If  the  car  was  running,  as  the  evidence  shows,  from 
IS  to  30  miles  an  hour,  the  mean  speed  would  be  22^  miles 
per  hour.  Deceased  was  just  leaving  the  track  on  which  the 
car  was  moving.  This  was  about  5  feet.  He  was  struck  just 
at  the  east  side  of  the  track.  He  was  walking  in  ordinary 
walk — say,  3  miles  an  hour.  This  would  make  the  car  run 
7I  times  as  fast  as  he  was  walking.  Whilst  he  walked  the  s 
feet  across  the  track,  the  car  would  run  7^  times  as  far,  to 
wit,  37i  feet.  It  thus  seems  that  the  car  must  have  been  3  s 
to  40  feet  away  when  he  reached  the  west  rail.  If  the  de- 
ceased then  saw  the  car,  he  had  no  reason  to  apprehend 
danger  to  his  passage.  For,  if  it  had  been  running  at  the 
lawful  rate  of  10  miles  an  hour,  he  would  have  been  able  to 
have  crossed  in  entire  safety. 

Another  objection  to  this  instruction— not  made,  however^ 
upon  the  former  hearing — is  that  the  allegation  of  common- 
law  negligence  is  merely  introductory,  is  not  the  charging 
part  of  the  petition,  and  is  modified  by  the  specific  negli- 
ipence  alleged.  Granting,  for  the  sake  of  the  argument,  but 
not  conceding,  that  this  position  is  correct,  should  the  judg- 
ment be  reversed  upon  those  grounds?  We  think  not,  for^ 
even  if  erroneous,  and  if  not  authorized  by  the  pleadings,  it 
18,  in  our  opinion,  nonprejudicial  error,  for  the  reason  that  no 
verdict  for  plaintiff  was  authorized  by  it,  but  her  right  to 
recovery  predicated  solely  upon  the  allegations  of  the  peti- 
tion to  the  effect  that  the  car  was  run  at  a  dangerous  and 
great  rate  of  speed,  without  warning  or  signal,  by  bell  or 
otherwise,  of  its  approach  to  the  crossing;  that  it  was  run- 
ning at  a  rate  of  speed  exceeding  that  prescribed  by  ordinance, 
and  in  violation  of  the  ordinances  of  the  city  requiring  de- 
fendant's motorman  to  keep  a  vigilant  watch  for  persons  on 
foot  either  on  or  approaching  the  track,  and,  upon  the  first 
appearance  of  danger,  to  stop  the  car  in  the  shortest  time  and 
space  possible.  Moreover,  it  is  correct  in  principle,  upon 
the  facts  disclosed  by  the  record.  The  evidence  was  con- 
flicting as  to  whether  or  not  the  gone  was  rung  by  the  motor- 
man  when  he  discovered  deceased  on  the  crossing,  and  about 
to  step  upon  the  track.    The  accident  occurred  at  a  public 
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crossing,  where  greater  care  and  precaution  were  required 
of  those  in  charge  of  the  car  to  prevent  injury  to  persona 
crossing  the  streets  than  at  points  between  such  crossings. 
From  these  facts  it  might  well  have  been  inferred  that  if  the 
motorman  had  been  keeping  a  vigilant  watch  for  persona 
either  on  or  apprgaching  the  track,  and  had  been  running  the 
car  not  exceeding  lo  miles  per  hour,  as  required  by  the 
ordinances  of  the  city,  be  could  have  stopped  the  car.  after 
he  knew  or  ought  to  have  known  that  deceased  was  going 
on  the  track,  in  time  to  have  prevented  running  over  him. 

Another  objection  urged  against  this  instruction  is  that  no 
proof  was  offered  that  the  defendant  was  in  any  manner 
bound  by  the  ordinances  read  in  evidence.  The  violation  of 
these  ordinances  was  not  only  admitted  by  defendant,  but 
there  was  evidence  tending  to  show  that  but  for  such  viola- 
tion the  deceased  would  have  had  ample  time  to  cross  the 
tracks  without  injury.  The  position  of  defendant  upon  this 
question  is  that  there  must  have  been  an  acceptance  by  de- 
fendant company  of  this  ordinance,  which  is  generally  known 
as  the '^Vigilant  Watch  Ordinance,"  in  the  absence  of  the 
proof  of  which,  its  provisions  are  not  binding  upon  defend- 
ant company.  The  ordinance  is  simply  a  police  regulation 
for  the  protection  of  the  lives  and  property  of  the  citizens, 
which  the  city  clearly  had  the  right  to  pass,  and  which,  like 
all  other  ordinances  of  a  similar  character,  are  not  necessarily 
contractual,  but  are  binding  upon  all  corporations  which 
come  within  their  provisions,  regardless  of  the  fact  of  their 
nonacceptance  by  such  corporations.  While  the  same  ordi- 
nance was  not  passed  upon  by  this  court  in  either  the  cases 
of  Jackson  v.  K.  C,  Ft.  S.  &  M.  Ry.  Co.,  157  Mo.  621,  58 
S.  W.  32,  80  Am.  St.  Rep.  650,  Hutchinson  v.  Mo.  Pac.  Ry. 
Co.,  161  Mo.  246,  61  S.  W.  635,  852,  84  Am.  St.  Rep.  710, 
Weller  v.  C,  M.  &  St.  P.  Ry.  Co.,  164  Mo.  180,  64  S.  W. 
141,  86  Am.  St.  Rep.  592,  ordinances  of  similar  character 
were  (that  is,  regulating  the  speed  of  cars  in  cities),  and  it 
was  held  in  all  of  them  that  such  ordinances  were  binding  on 
railroad  and  street  railroad  companies,  whether  their  provi- 
sions were  accepted  by  them  or  not.  In  an  able  and  exhaust- 
ive opinion  by  Judge  Bland,  of  the  St.  Louis  Court  of 
Appeals,  in  the  case  of  Gebhardt  v.  St.  Louis  Transit  Co., 
71  S.  W.  448,  in  passing  upon  a  similar  ordinance,  it  was 
held  that  it  was  a  police  regulation  conferring  a  right  of  ac- 
tion on  a  party  injured  in  consequence  of  a  violation  of  it, 
without  any  allegation  or  proof  that  the  ordinance  had  been 
accepted  by  the  street  car  company.  The  same  rule  has 
been  subsequently  reaffirmed  by  that  court  in  Meyers  v.  St. 
Louis  Transit  Company,  73  S.  W.  379.  and  in  Septowsky  v. 
St.  Louis  Transit  Company,  76  S.  W.  693,  and  can  no  longer 
be  regarded  as  an  open  question  in  this  state. 

The  point  is  made  that  none  of  the  instructions  given  on 
the  part  of  plaintiff  requires  the  jury  to  find  that  any  one  or 
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inore  of  the  negligent  acta  charged  caused  the  injury  and 
death  for  which  the  action  was  brought,  but  this  position  is, 
we  think,  clearly  untenable,  and  not  supported  by  the  record. 
The  tenth  instruction  given  in  behalf  of  plaintiff  told  the 
jury,  in  express  terms,  that  if  they  find  from  the  evidence  that 
defendant's  servants  in  charge  of  said  car  gave  no  signal  of 
the  approach  of  said  car  to  said  crossing,  and  if  the  jury 
further  find  from  the  evidence  that  such  failure  to  give  such 
signal  directly  contributed  to  cause  the  injury  and  death  of 
Mathias,  etc.  Plaintiff's  eleventh  and  twelfth  instructions 
are  equally  explicit  with  respect  to  the  excessive  rate  of 
speed,  as  prescribed  by  ordinance,  and  told  the  jury  that  if 
they  find  from  the  evidence  that  such  excessive  rate  of  speed 
of  said  car  directly  contributed  to  cause  the  injury  and  death 
of  said  Mathias  Riska,  etc.  It  would  be  difficult  to  couch 
an  instruction  in  plainer  or  more  pointed  language  than  the 
parts  of  these  instructions  with  reference  to  the  cause  of  the 
injury. 
The  judgment  is  affirmed.     All  of  this  division  concur. 
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{Supreme  Court  of  New  Hampshire y  Merrimack^  Dee,  j/,  /poj.) 

[57  Atl.  Rep.    218.] 

Children — Contributory  Negligence.* 

A  child  21  moDthsold  is  not  chargeable  with  contributory  negligence. 
Same— Innputable  Negligence  of  Parents. f 

Negrlisrence  of  the  parent  of  a  child  non  aui  juris  cannot  be  imputed 
to  the  child. 
Street  Railways— Duty  to  Trespassers  on  Track. 

A  street  railway  company  must  exercise   ordinary  care  to  prevent 
injury  to  a  trespasser  on  its  tracks  after  it  has  discoyered  his  presence 
there,  or  where  it  could  have  discovered  it  by  the  exercise  of  ordinary 
care. 
Same— Death  of  Child— Negligence. 

In  an  action  against  a  street  railroad  company  for  negligence  causing 
the  death  of  a  child,  who  was  killed  either  by  being  struck  by  a  car  or 

*As  to  whether  young  children  can  be  chargeable  with  contributory 
negligence,  see  foot-note  appended  to  O'Brien  v.  Wisconsin  Cent.  Ry. 
€o.  (Wis.),  9R.  R.  R.  462,  32  Am.  &  £ng.  R.  Cas.,  N.  S.,  462,  where  all 
the  preceding  authorities  in  this  series  are  collected. 

jFor  authorities  in  this  series  on  the  subject  of  the  imputable 
negligence  of  parents,  see  Bskildsen  v.  City  of  Seattle  (Wash.),  7 
R.  R.  R.  549, 30  Am.  &  Bng.  R.  Cas.,  N.  S.,  549  (negligence  of  parent 
not  imputable  to  child  in  action  for  benefit  of  child);  Chicago 
City  Ry.  Co.  v.  Tuohy  (Ill.)f  4  R.  R.  R.  1,  27  Am.  A  Eng. 
R.  Cas.,  N.  S.,  1  (negligence  of  parent  of  six  year  old  child 
in  allowing  it  to  go  upon  track  not  imputable  to  latter) ;  Cotter  v^ 
Lynan  &  B.  R.  R.  (Mass.) ,  4  R.  R.  R.  710,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
710  (imputed  negligence  prevented  recovery  where  unattended  child 
was  injured  while  on  railroad  track) ;  Delaware,  L.  A  W.  R.  Co.  v* 
Bevore  (C.  C.  A.),  4  R.  R.  R.  300,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  300 
(negligence  of  father  and  mother  in  not  discovering  train  imputable  to 
child);  note,  13  Am.  &  Eng.   R.  Cas.,  N.  S.,  714  (distinction  between 
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by  the  moving  of  the  car  in  an  attempt  to  get  him  from  under  the 
trncks  after  having  been  struck,  evidence  considered,  and  held  to 
Justify  submission  of  the  issue  of  defendant's  negligence. 

Same — Same— Ordinary  Care — Remarks  of  Counsel. 

In  an  action  against  a  street  railroad  company  for  negligence  causing 
the  death  of  a  child  which  was  struck  by  a  car,  in  which  there  was  no 
evidence  that  failure  to  equip  the  car  with  a  fender  was  negligence,  it 
is  error  to  permit  plain  tiflfs  counsel  to  state  to  the  jury  that  ordinary 
care  required  that  defendant  should  use  fenders,  and  to  instruct  upon 
defendant's  duty  to  equip  its  cats  with  safety  appliances  used  by  per« 
sons  of  ordinary  prudence. 

Same — Same— Same — Damages — Earning  Capacity. 

Under  Pub.  St.  1901,  c.  191,  §  8,  providing  that  cause  of  action  for  a 
tort  survives  decease  of  the  injured  party,  and  section  12,  declaring  that 
in  assessing  damages  the  jury  shall  consider  the  probable  duration  of 
life  and  earning  capacity,  an  instruction  should  be  given  in  an  action 
for  negligence  causing  the  death  of  a  child  that  deceased  would  have 
been  incapable  of  earning  money  for  his  estate  during  his  minority. 

Transferred  from  Superior  Coart. 

Action  by  David  Carney,  as  administrator,  against  the  CoO"- 
cord  Street  Railway.  There  was  a  verdict  for  plaintiff,  and 
the  case  was  transferred  from  the  superior  court  on  defend- 
ants' exceptions.     Exceptions  sustained  in  part. 

The  plaintiff's  testimony  tended  to  prove  the  following 
facts:  The  intestate  was'' the  plaintiff's  son,  2 1  months  old, 
31  inches  tall,  intelligent,  and  physically  strong.  He  could 
walk  quite  well  for  a  child  of  that  age.  On  the  day  before 
the  accident  the  plaintiff  moved  into  a  house  situated  on  the 
northerly  side  of  a  street  leading  to  Contoocook  River  Park 
in  Concord.  The  defendants  owned  a  right  of  way  upon  the 
north  side  of  the  street,  and  maintained  a  street  railway  upon 
the  right,  operated  by  electricity.  There  was  a  path  leading 
from  the  house  across  the  railway  track  to  the  street.  The 
space  between  the  rails  at  the  crossing — 3  feet  in  width — was 
covered  by  plank  about  14  feet  in  length.  There  was  also  a 
driveway  leading  from  the  house  to  the  crossing,  and  another 
path  leading  from  the  house  to  the  railway  at  a  point  some 

action  by  parent  and  action  by  child);  note,  13  Am.  A  Bug.  R.  Cas.,  N. 
8.,  712 ;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dawson  (Ark.),  18  Am.  &  £ng. 
R.  Cas.,  N.  S.,  30  (contributory  negligence  of  parents  will  bar  recovery 
for  death  of  child)  ;  Daubert  v.  Delaware  L.  &  W.  R.  Co.  (Pa.),  21  Am. 
A  Eng.  R.  Cas.,  N.  S.,  456  (contributory  negligence  of  parents  in  send** 
ing  nine  year  old  boy  on  errand  across  railroad  tracks) ;  Dan  v.  Citi- 
zens' St.  R.  Co.  (Tenn.),  10  Am  &  Eng.  R.  Cas..  N.  S.,  880 ;  Garner  v. 
f  rumbuU  (C.  C.  A  ),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  589  (contributory 
negligence  of  parents  in  allowing  children  to  go  on  railroad  track); 
Cunningham  v,  L/oa  Angeles  Ry.  Co.  (Cal.),  7  Am.'&Eng.  R.  Cas.,  N. 
8.,  783 ;  Gunn  v.  Ohio  River  R.*  Co.  (W.  Va.),  6  Am.  %l  Eng.  R.  Cas., 
N.  S.,  275 ;  (imputable  negligence  of  parents);  Consolidated  Traction 
Co.  V.  Hone  (N.  J.)»  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  679  (contributory  neg- 
ligence of  father,  suit  by  administrator);  Bias  v,  Chesapeake  &  5, 
Ry.  Co.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  616  ;  Ploof  v.  Burling- 
ton Traction  Co.  (Vt.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  702  (imputed  neg- 
ligence of  parents) ;  extensive  note  appended  to  United  Railway  ^ 
Electric  Co.  v.  Biedler  (Md.),  10  R.  R.  R.  110,  33  Am.  &  Eng.  R.  Cas., 
K.  8.,  110. 
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distance  easterly  of  the  crossing.  There  were  three  planked 
crossings  in  the  railway  opposite  houses  easterly  of  the  Car- 
ney crossing — one  at  a  distance  of  i  lo  feet,  another  at  a  dis- 
tance of  220  feet,  and  the  third  at  a  distance  of  486  feet.  There 
iwere  bushes  2  or  3  feet  high  on  the  northerly  side  of  the 
railway  and  easterly  of  the  Carney  crossing,  which  in  the 
summer  partially  obstructed  the  view  of  the  Carney  driveway 
and  footpath,  and  the  space  between  the  house  and  railway, 
to  a  person  standing  on  the  front  platform  of  a  car  (where 
the  motorman  usually  stands)  approaching  the  crossing  from 
the  east.  A  person  in  that  position  could  see  the  crossing 
itself  for  a  distance  of  200  to  300  feet  before  reaching  it. 
About  10  o'clock  in  the  forenoon  of  August  11,  1901,  the  in- 
testate, unobserved  by  the  plaintifi  and  the  members  of  bis 
family,  walked  out  of  the  house  onto  the  railway  track  at  the 
crossmg,  and  was  struck  by  one  of  the  defendants'  cars  while 
making  a  regular  trip  in  a  westerly  direction.  No  one  saw 
the  child  before  or  at  the  time  of  the  collision,  unless  the 
motorman  saw  him.  When  the  car  was  some  220  feet  easterly 
of  the  crossing,  it  was  going  at  the  ate  of  6  or  8  miles  an  hour. 
The  car  bell  was  rung  a  continuous  clang  from  a  point  220 
feet  from  the  crossing  until  the  brakes  were  set.  When  the 
car  stopped,  the  child  laid  near  the  southerly  rail,  3  or  4  feet 
from  the  westerly  end  of  the  crossing,  with  his  head  pinned 
under  the  rear  motor.  He  did  not  appear  to  be  seriously 
injured,  except  that  he  was  unconscious.  There  was  little 
or  no  blood  on  his  head,  and  the  back  of  it  was 
not  crushed.  An  attempt  was  made  by  the  plaintifi  and 
others  to  remove  him,  but  it  was  found  to  be  impossible. 
There  was  more  or  less  discussion  as  to  how  it  could  be  done. 
The  conductor  proposed  to  start  the  car  forward.  The  plain- 
tiff objected,  and  suggested  that  the  car  be  backed,  or  that  a 
jack  be  obtained  from  a  mill  in  the  vicinity,  or  that  a  near-by 
telegraph  pole  be  procured,  and  the  car  be  raised  from  the 
child  by  one  of  these  instruments.  The  defendants'  servants 
started  the  car  ahead  three  or  four  feet,  and  the  child  was 
rolled  over  the  end  of  the  planking  and  his  head  was  crushed, 
the  blood  gushing  out  of  bis  mouth  and  ears.  He  was  then 
taken  out,  and  died  in  a  few  minutes.  It  was  about  five  min- 
utes from  the  time  he  was  struck  until  he  was  extricated. 
The  plaintiff  testified  on  cross-examination  that  he  com- 
plained of  the  child's  being  struck  by  the  car,  and  of  the 
manner  in  which  the  car  was  started  to  liberate  him;  but  that 
the  conductor  acted  honestly,  and  in  his  excitement  wanted 
to  do  what  was  best  to  get  the  child  out.  The  motorman  has 
since  died.  The  jury  had  a  view  of  the  place  and  the  car. 
The  car  was  28  feet  long  over  all,  and  the  under  side  of  the 
sill  at  the  end  was  28i  inches  above  the  rail.  It  had  no  fender. 
The  defendants'  motion  for  a  nonsuit  was  denied,  subject  to 
exception. 
The  defendants'  testimony  tended  to  prove  the  following 
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facts:  The  motorman»  at  the  time  of  the  accident  and  shortly 
before  it»  was  alone  on  the  front  platform,  looking  ahead,  and 
attending  to  his  duties,  with  nothing  to  distract  his  attention 
from  them.  He  rang  the  bell  at  the  crossings  and  the  foot- 
path easterly  of  the  Carney  crossing  and  at  that  crossing. 
He  quickened  the  ring  and  set  the  brake  when  the  front  end 
of  the  car  reached  the  easterly  end  of  the  crossing,  stopping 
the  car  so  quickly  as  to  throw  the  passengers  forward.  The 
car  did  not  move  more  than  half  its  length  after  the  brake 
was  set.  When  the  car  stopped,  the  rear  motor  was  within 
6  inches  of  the  westerly  end  of  the  crossing  and  held  the 
child's  head,  the  body  being  on  the  ground  beyond  the  plank- 
ing. There  was  discussion  as  to  the  best  way  to  free  the 
child.  The  conductor  thought  the  best  way  was  to  start  the  car 
ahead,  and  did  so,  about  6  inches  to  a  foot.  One  of  the 
defendants'  witnesses  testified  that  some  gentlemen  standing 
there  objected.  There  was  no  blood  excepting  where  the 
child's  head  laid.  The  conductor  had  had  2  or  more  years* 
experience,  and  had  run  on  that  route  some  i6  months.  He 
heard  no  one  ask  him  to  get  a  jack  or  telegraph  pole  to  raise 
the  car,  and  thought  the  plaintiff  gave  him  permission  to  start 
the  car  ahead.  He  regarded  that  as  the  only  safe  and  quick 
way  to  release  the  child.  The  bottom  of  the  motor  was  4! 
inches  above  the  planking,  and  its  lower  edge  was  only  3 
inches  from  the  planking.  The  iron  that  holds  the  drawbar 
in  place  was  iji  inches  above  the  planking;  and  the  hunter, 
which  stands  out  prominently  in  front  of  the  car,  was  29i 
inches  above  the  planking.  The  testimony  of  the  physician 
who  examined  the  child  tended  to  show  that  the  injury  to  the 
base  of  the  head  could,  and  probably  did,  cause  death,  and 
was  more  likely  to  have  been  caused  by  a  blow  than  by  pres- 
sure. Photographs  taken  the  next  day  after  the  accident — 
one  with  the  camera  placed  84  feet  easterly  of  the  Carney 
crossing,  and  the  other  with  the  camera  placed  further  east 
— were  introduced  in  evidence.  The  defendants'  motion  to 
direct  a  verdict  in  their  favor  was  denied,  subject  to  excep-> 
tion. 

The  plaintiff's  counsel,  in  his  closing  argument,  said  that 
ordinary  care  required  the  defendants  to  use  a  fender  in  run- 
ning cars  through  this  populous  neighborhood,  and  to  this 
remark  the  defendants  excepted. 

The  following  requests  by  the  defendants  for  instructions 
were  denied,  subject  to  exception:  ''(i)  To  entitle  the 
plaintiff  to  recover,  he  must  show  that  the  defendants'  motor- 
man  saw  the  child  and  realized  his  danger  in  season  to  stop 
the  car  before  hitting  him.  (2)  The  child  was  not  a  traveler, 
but  a  trespasser;  and  if  the  motorman,  upon  discovering  the 
child,  stopped  the  car  as  quickly  as  he  could  by  the  exercise 
of  ordinary  care,  the  verdict  should  be  for  the  defendants. 
(3)  Neither  the  defendants  nor  their  servants  were  required 
to  anticipate  that  trespassers  would  be  upon  their  right  of 
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ivay.  (4)  The  defendants  were  not  required  to  fence  their 
right  of  way  against  trespassing  children.  (5)  There  is  no 
evidence  that  the  construction  of  the  car  was  not  the  uni- 
versal construction  of  electric  cars." 

The  following  instructions  were  given,  subject  to  the  de- 
fendants' exceptions:  ^'(i)  It  was  the  duty  of  the  defendants 
to  equip  their  cars  with  such  safety  appliances  as  men  of 
average  prudence  would  use  under  the  same  circumstances. 
They  were  not  bound  to  adopt  all  such  devices  as  are  put 
upon  the  market;  but  if  they  failed  to  use  such  safety  appli- 
ances as  reasonably  prudent  men  would  use  in  the  same  cir- 
camstances,  and  if  their  failure  to  use  such  safety  appliances 
caused  or  contributed  to  cause  the  injury,  the  defendants  are 
liable.  If  a  person  of  average  prudence  would  not  have  used 
a  fender  upon  a  car  under  the  same  circumstances,  then  the  de- 
fendants are  not  liable  on  this  ground.  (2)  It  was  also  the 
duty  of  the  defendants,  by  their  servants  and  agents,  after  the 
child  was  knocked  down,  to  exercise  ordinary  care  to  avoid 
injuring  him  by  moving  the  car  in  an  improper  manner.  In 
removing  the  child  from  under  the  car  after  it  came  to  a 
standstill,  if  the  conductor  and  motorman  exercised  ordinary 
care,  and  did  that  which  a  person  of  average  prudence  would 
have  done  under  like  circumstances  in  a  like  emergency,  the 
defendants  are  not  liable  on  this  ground.  If  the  defendants 
failed  to  perform  their  duty  in  this  respect,  and  negligently 
moved  the  car,  and  the  child's  death  was  due  to  this  cause, 
they  are  liable.  (3)  Something  has  already  been  said  that 
yon  would  take  into  account,  in  determining  whether  this 
motorman  and  conductor  exercised  due  care,  the  fact  that 
there  were  bushes  beside  the  road.  You  will  take  into  ac- 
count the  existence  of  the  bushes  as  determining  whether 
they  would  conceal  the  child  from  view;  and  also  you  will 
take  into  account  the  existence  of  the  bushes,  as  to  whether 
the  conductor  and  motorman  would  be  required,  as  men  of 
ordinary  care,  to  take  greater  pains  to  avoid  an  injury  if  the 
place  was  concealed  or  covered  by  something  about  which 
they  knew." 

On  the  question  of  damages,  the  defendants  requested  the 
following  instruction:  ^^The  child  being  unable  to  earn,  the 
jury  should  consider  the  expense  necessary  to  support  and 
provide  for  him  until  he  reached  an  age  when  he  could  earn; 
and  also  his  liability,  on  account  of  his  tender  age,  to  die» 
Damages  can  only  be  allowed  for  prospective  earning  power, 
less  the  probable  cost  of  raising  him  to  the  time  when  he 
could  earn."  The  following  instruction  was  given:  ^^The 
plaintiff  is  entitled  to  recover,  if  anything,  for  the  reasonable 
expenses  occasioned  to  the  child's  estate  by  the  injury.  You 
will  consider  the  age  of  the  child,  the  probable  duration  of 
his  life  but  for  the  injury,  taking  into  account  his  liability  to 
die  on  account  of  his  tender  age,  and  his  probable  earning 
capacity  in  the  future;  and,  taking  into  account  these  ele- 
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ments  of  damages,  you  will  give  such  damages  as  you  think 
the  plaintiff  is  entitled  to."  The  defendants  excepted  to  the 
denial  of  their  request  and  to  the  instruction  given. 

Martin  &  Howe,  for  plaintiff. 

Albin  &  Shurtleff  and  Mitchell  &  Foster,  for  defendants. 

CHASE,  J.  The  intestate  being  so  young  as  to  be  inca- 
pable of  exercising  care  for  his  safety,  and  negligence  (if  any) 
of  his  parents  not  being  imputable  to  him,  there  is  no  ques- 
tion of  contributory  negligence  in  the  case.  Bisaillon  v. 
Blood,  64  N.  H.  565,  15  Atl.  147;  Warren  v.  Railway,  70  N. 
H.  352,  47  Atl.  735. 

The  exceptions  to  the  denial  of  the  defendants'  motions  for 
a  nonsuit  and  for  the  direction  of  a  verdict  in  their  favor  pre- 
sent the  same  question,  namely,  whether  in  the  whole  case 
there  is  any  substantial  evidence  tending  to  prove  the  affirma- 
tive of  the  issues  made  by  the  pleadings.     Burnbam  v.  Rail- 
road, 69    N.  H.  280,   282,  45  Atl.    563.     Or,  expressing  the 
question  in  another  form,  assuming  the  truth  of  the  evidence, 
and  construing  it  most  favorably  for  the  plaintiff,  does  it 
conclusively  appear  therefrom  that  the  defendants  were  not 
negligent?    Must  all  fair-minded  men  arrive  at  that  conclu- 
sion upon  considering  it,  or  might  some  arrive  at  the  oppo- 
site conclusion?    If  the  latter  be  the  fact,  the  denial  of  the 
motions  must  be  sustained.     Hardy  v.  Railroad,  68  N.  H. 
523,  41  Atl.  179.     The  controlling iact  involved  in  one  feature 
of  this  question  is  the  relative  positions  of  the  child  and  the 
car  when  the  child  was  in  a  place  of  apparent  danger  of  col- 
lision with  the  car  and  the  car  was  at  a  place  from  which  the 
motorman  saw  the  child,  or  by  the  exercise  of  ordinary  care 
could  see  him.     If  the  child  was  on  the  Carney  crossing 
when  the  car  was  200  to  300  feet  distant,  fair-minded  men  not 
merely  might  find,  but  should  find,   that  the  motorman  saw 
him,  or  in  the  exercise  of  ordinary  care  ought  to  have  seen 
him,  in  season  to  stop  the  car  before  it  reached  him,  and  to 
have  realized  that  he  was  a  child  of  such  tender  age  as  to  be 
incapable  of  exercising  care  for  his  own  safety  or  of  being 
warned  of  his  danger  by  the  ringing  of  the  bell.     On  the 
other  hand,  if  the  child  did  not  come  into  the  view  of  the 
motorman  until  the  front  end  of  the  car  reached  the  easterly 
end  of  the  crossing,  and  by  reason  of  the  presence  of  bushes 
or  other  cause  would  not  have  come  into  view,  although  the 
motorman  exercised  ordinary  care  in  his  endeavor  to  dis- 
cover the  presence  of  any  one  dangerously  near  the  crossing, 
fair-minded  men  could  not  properly  find  that  the  defendants 
were  in   fault  for  running  against  the  child.     Gahagan  v. 
Railroad,  70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  426.     Between 
these  extremes  the  relative  positions  may  have  been  such  at 
times  that  fair-minded  men  might  differ  in  their  conclusions 
respecting  the  conduct  of  the  motorman.    The  car  was  ap- 
proaching the  crossing  at  the  rate  of  6  to  8  miles  an  hour,  or 
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approximately  9  to  12  feet  a  second.     Its  positioD  at  a  given 
second  before  the  collision  can  be  determined  with  reason- 
able certainty.     But  the  evidence  relating  to  the  position 
of  the  child  is  very  meager  and  uncertain.     No  one  saw  him 
after  he  left  the  house,  unless  the  motorman  saw  him.     The 
evidence  that  the  car  bell  was  rung  a  continuous  clang  while 
the  car  was  passing  over  220  feet  of  the  track  is  relied  upon 
by  the  plaintiff  to  prove  that  the  child  was  discovered  by  the 
motorman  in  a  place  of  apparent  danger  when  the  car  was 
that  distance  away.     If  it  appeared  that  the  only  occasion 
for   ringing  the  bell  was  to  warn  a  person  discovered  in  a 
position  of  apparent  danger  of  the  approach  of  the  car,  the 
evidence  would  have  much  weight  in  support  of  this  propo- 
sition.    But  there  were  three  crossings  and  a  footpath  within 
this  space,  each  of  which  furnished  an  occasion  for  ringing 
the  bell.     When  it  is  considered  that  it  took  only   10  to   13 
seconds  to  go  from  one  of  these  crossings  to  the  next,  it  will 
be  seen  that  if  the  bell  was  rung  as  a  warning  of  the  approach 
of  the  car  to  the  crossings  it  would  be  rung  nearly,  if  not 
quite,   continuously    during  the  passage  over  this  portion 
of  the  track.     Just  what  is  meant  by  a  ^'continuous  clang*' 
of  the  bell  is  not  apparent.     If  it  means  that  the  bell  was 
rang  with  a  rapidity  or  emphasis  that  was  unusual  for  sig- 
naling the  approach  to  crossings,  the  evidence  would  have  a 
tendency  to  sustain  the  plaintiff's  position.     The  defendants' 
evidence  that  the  ringing  was  accelerated  and  the  brake  was 
suddenly  and  firmly  set  when  the  front  end  of  the  car  reached 
the  easterly  end  of  the  Carney  crossing  tended  to  prove  that 
the  motorman  then  discovered  a  new  or  additional  danger. 
It  cannot  be  said  that  reasonable  and  fair-minded  men  might 
not  arrive  at  opposite  conclusions  as  to  the  cause  for  this 
ringing  of  the  bell.     The  ringing  was  evidence  of  such  doubt- 
ful and  equivocal  character  respecting  the  discovery  of  the 
child  that  its  meaning  and  bearing  were  properly  submitted 
to  the  jury.     Bartlett  v.  Hoyt,  33  N.  H.  151;  Hall  v.  Brown, 
S8  N.  H.  93;  Tyler  v.  Railroad,  68   N.  H.  33i,  44  Atl.  524. 
Neither  can  it  be  said  that  fair-minded  men  might  not  reason- 
ably arrive  at  diverse  conclusions  in  reference  to  the  point 
from   which  the  motorman,  if  he  exercised  ordinary  care, 
would  first  discover  the  child,  and  see  that  he  was  in  appar- 
ent danger  of  colliding  with  the  car.     Although  the  motor- 
man  was  alone  upon   the  platform,  and  was  looking  ahead, 
apparently  attending  to  his  duties,  with  nothing  to  distract 
his  attention,  he  may  have  fixed   his  attention  upon  too 
limited  a  portion  of  the  track  and  its  surroundings.     It  must 
be  assumed  that  the  crossings  were  put  into  the  track  to 
enable  people  conveniently  to  pass  from  one  side  of  it  to 
the  other.     The  presence  of  a  house  near  by  was  conclusive 
evidence  that  people  might  have  occasion  to  use  the  cross- 
ing, even  if  the  house  was  not  occupied.     It  was  liable  to  be 
occupied  at  any  time.     The  record  shows  that  the  defendants 
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were  conscioas  of  this  liability,  for  they  say  they  rnne  the 
bell  on  approaching  this  crossing.  If  the  child  might  be 
regarded  as  a  trespasser,  the  defendants  would  not  be  relieved 
by  that  fact  from  exercising  ordinary  care  to  prevent  injuring 
him  after  they  discovered,  or  ought  to  have  discovered,  his 
presence  there.  Edgerly  v.  Railroad,  67  N.  H.  312,  36  Atl. 
558;  Mitchell  V.  Railroad,  68  N.  H.  96,  34  Atl.  674;  Buch  v. 
Armory  Mfg.  Company,  69  N.  H.  257,  260.  261,  44  Atl.  809, 
76  Am.  St.  Rep.  163;  Wheeler  v.  Railway,  70  N.  H.  607,  50 
Atl.  103,  54  L.  R.  A.  955.  If  the  motorman  had  no  reason 
to  suppose  a  child  would  be  trespassing  upon  the  track  (Shea 
V.  Railroad,  69  N.  H.  361,  41  Atl.  774),  he  might  have  dis- 
covered the  child's  presence  on  or  dangerously  near  to  the 
track  while  looking  for  persons  whom  the  defendants,  by  pro- 
viding the  crossing,  invited  to  use  it  (Pickett  v.  Railroad, 
117  N.  C.  616,  23  S.  E.  264,  30  L.  R.  A.  257,  53  Am.  St. 
Rep.  611).  The  discovery  of  the  child's  presence  would  be 
the  material  fact,  not  the  manner  or  the  cause  of  making  the 
discovery.  Davis  v.  Railroad,  70  N.  H.  519,  49  Atl.  108. 
There  were  bushes  two  or  three  feet  high  on  the  same  side 
of  the  track  as  the  house,  which  at  that  season,  of  the  year 
partially  obstructed  the  view  of  the  driveway,  footpath,  and 
ground  between  the  house  and  the  track  to  a  person  on  the 
front  end  of  a  car  passing  along  the  track.  The  jury  had  a 
view  of  the  place,  and  saw  the  nature  and  extent  of  this 
obstruction.  The  photographs  exhibited  to  the  court  show 
that  the  house  was  but  a  short  distance  from  the  track.  A 
considerable  portion  of  tbe  surface  of  the  driveway  between 
the  house  and  the  crossing,  and  nearly  all  of  the  seven  steps 
leading  from  the  ground  to  the  piazza  of  the  house,  can  be 
seen  in  one  of  the  pictures;  while  in  the  other,  no  portion 
of  the  driveway  can  be  seen,  and  only  the  two  upper  steps 
and  a  portion  of  the  third,  by  reason  of  the 'bushes.  The 
facility  for  seeing  objects  in  the  driveway,  footpath,  and 
adjoining  spaces  between  the  house  and  the  track,  from  the 
front  platform  of  a  car  passing  over  the  track,  varies  with 
the  position  of  the  car.  It  is  enough  for  the  present  purpose 
to  say  that  it  does  not  conclusively  appear  from  the  record 
and  the  pictures  that  reasonable  and  impartial  men  might  not 
find  that  the  motorman  would  have  discovered  tbe  presence 
of  the  child  in  a  position  of  apparent  danger  in  season  to  have 
stopped  the  car  before  reaching  the  child,  if  he  had  exercised 
ordinary  care  in  looking  out  for  persons  at  tbe  crossing.  This 
is  especially  true  of  men  who  have  been  upon  tbe  ground  and 
have  seen  the  objects  upon  it,  as  the  motorman  saw  them. 

A  further  question  relates  to  the  conduct  of  the  conductor 
in  moving  the  car  to  release  the  child  from  his  position  after 
the  accident.  The  plaintiff's  testimony  tended  to  prove  that 
the  conductor  acted  honestly,  and  apparently  wanted  to  do 
what  was  best  to  get  the  child  out.  The  defendants  argue 
from  this  that  the  conductor  acted  according  to  his  best 
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jadKment»  and  say  that»  if  he  did  so,    being  called  open  to 
act  in  an  emergency  in  which  the  life  of  a  human  being  was 
in  peril,  his  principals  are  not  liable  as  matter  of  law«  though 
his  judgment  was  erroneous.     The  question  of  the  compe- 
tency of  the  testimony  was  not  raised,  and  has  not  been  con- 
sidered.    If  competent,  the  question  what  inference  should 
be  drawn  from  it — whether  that  the  plaintifi  acted  according 
to  his  best  judgment,  or  some  other  inference — should   be 
aabmitted  to  the  jury.     Assuming  that  the  jury  must  find  from 
it  that  the  conductor  acted  according  to  his  best  judgment, 
what  would  be  the  effect  of  the  finding  upon  the  defendants' 
liability?    Negligence  is  the  want  of  ordinary  care,  or  such 
care  as  persons  of  average  prudence  would  exercise  under 
the  same  circumstances.     '^A  mere  error  of  judgment  is  not 
necessarily  negligence."     Folsom  v.  Railroad,  68  N.  H.  454, 
460,  38  Atl.  209.     Men  of  average  prudence  sometimes  err  in 
judgment.     On  the  other  hand,  the  mere  exercise  of  one's 
best  judgment  is  not  necessarily  ordinary  care.     Men  of  aver- 
age prudence  sometimes  arrive  at  erroneous  conclusions  from 
a  heedless  or  careless  consideration  of  the  subject   before 
them,  or  from  want  of  ordinaty  care  in  other  respects.     If  a 
person  is  suddenly  called  upon  to  act  in  an  emergency  involv- 
ing the  safety  of  the  life  or  limb  of  a  human   being,  this  fact 
must  be  taken  into  account  in  determining  the  quality  of  the 
act.     The  excitement  incident  to  such  situation  naturally 
effects  the  judgment  of  a  prudent  man,  and  has  a  tendency 
to  prevent  it  from  doing  its  best  work.     But  this  circumstance 
does  not  change  the  question  as  to  the  quality  of  the  act  in 
respect  to  carefulness  from  a  question  of  fact  to  one  of  law. 
If  the  circumstance  causes  an  error  of  judgment,  and,   as  a 
consequence,  an  injurious  act,  the  act  is  not  necessarily  neg- 
ligent.    It  might  be  found  that  m^n  of  average  prudence 
would  act  in  the  same  way  under  the  same  circumstances. 
Conversely,   the    act    is  not    necessarily     prudent  because 
prompted  by  the  best  judgment  of  the  actor.     It  might  be 
found  that  men  of  average  prudence  would  not  so  act  under 
the  same  circumstances.     Whether  it  is  the  one  or  the  other 
is  purely  a  question  of  fact  to  be  determined  by  the  jury  'Mn 
view  of  their  experience  in  the  affairs  of  life — their  knowl- 
edge of  the  motives  that  govern   human  action,  and  of  the 
conduct  of  reasonably  prudent  men  in  similar  exigencies." 
Folsom  V.  Railroad,  68  N.  H.  454,  460,  38   Atl.  209;  Warren 
V.    Railway,  70  N.  H.  352,  47  Atl.  735.     *'What  constitutes 
negligence  in  a  given  exigency  is  a  question  for  the  jury,  and 
not  for  the  court.*'     Paine  v.  Railway,   63  N.  H.  623,  3  Atl. 
634;  Id.,  58  N.  H.  611,  614,  615. 

In  Wynn  v.  Railroad,  133  N.  Y.  575,  30  N.  E.  721.  cited  by 
the  defendants,  the  question  was  whether  there  was  any 
evidence  tending  to  show  a  want  of  skill  and  care  on  the  part 
of  the  driver  of  the  defendants'  horse  car  when  the  plaintiff 
(a  passenger)  was  injured;  and  the  court,  after  pointing  out 
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that  there  was  not  ^'a  particle  of  evidence  tending  even 
remotely''  to  prove  such  fact,  use  the  language  relied  npon 
by  the  defendants  in  this  action:  ^'He  [the  driver]  was  con- 
fronted with  a  sudden  emergency,  and  we  cannot  now  say 
that  his  action  was  not  the  best  that  could  have  been  per- 
formed under  the  circumstances.  Even  a  failure  to  exercise 
the  best  judgment  which  the  case  rendered  possible  cannot 
be  claimed  as  evidence  of  a  lack  of  care  or  skill.  We  do  not» 
however,  see  any  evidence  that  in  fact  there  was  such  fail- 
ure." Bearing  in  mind  that  this  language  was  used  in  the 
discussion  of  the  question  as  one  of  fact,  it  is  not  inconsistent 
with  the  views  above  expressed.  Stabenau  v.  Railroad,  155 
N.  Y.  511,  50  N.  E.  277,  63  Am.  St.  Rep.  698,  is  a  similar 
case.  Bittner  v.  Railway,  153  N.  Y.  76,  46  N.  E.  1044,  60 
Am.  St.  Rep.  $88,  another  case  cited  by  the  defendants,  falls 
short  of  supporting  their  position.  When  the  case  was  be- 
fore the  superior  court  it  was  held — one  judge  dissenting — 
that  error  of  judgment  on  the  part  of  one  who  negligently 
injures  another  cannot  be  invoked  as  a  defense  in  his  behalf. 
12  Misc.  Rep.  514,  33  N.  Y.  Supp.  672.  In  the  Court  of 
Appeals  it  was  held,  in  substance,  that  the  jury  should  have 
been  distinctly  instructed  that  if,  in  what  the  defendants' 
motorman  did,  he  used  his  best  judgment,  the  defendants 
were  not  responsible,  even  if  it  was  an  error,  and  caused  the 
alleged  injury.  At  the  same  time  the  court  say  that,  if  the 
jury  could  believe  the  testimony  of  one  of  the  plaintiff's  wit- 
nesses relative  to  the  movements  of  the  car,  they  could  per- 
haps find  that  the  motorman  was  negligent.  But  how  would 
it  be  if  the  motorman,  acting  under  great  excitement,  acted 
according  to  his  best  judgment,  the  electric  power  governed 
by  his  acts  operating  more  promptly  and  to  a  greater  extent 
than  he  anticipated?  There  seems  to  be  inconsistency  in  the 
opinion.  The  decision  relating  to  the  instruction  that  should 
have  been  given  to  the  jury,  if  it  is  correctly  understood,  can- 
not be  followed  in  this  jurisdiction.  It  conflicts  with  prin- 
ciples of  law  firmly  established,  to  which  reference  has  been 
made.  In  any  event,  the  question  whether  the  motorman 
exercised  his  best  judgment  was  regarded  as  one  of  fact  for 
the  jury,  and  the  decision  to  this  extent  supports  the  rulings 
in  this  case  at  the  trial  term.  A  consideration  of  the  later 
case  of  Lewis  v.  Railroad,  162  N.  Y.  $2,  56  N.  E.  $48,  raises 
a  doubt  whether  the  decision  in  the  Bittner  Case  is  correctly 
understood.  In  the  Lewis  Case  the  jury  were  instructed 
that  if  they  found  that  the  engineer  of  the  defendants'  train, 
after  seeing  the  horses  attached  to  the  coach  in  which  the 
plaintiff  was  riding,  omitted  to  do  any  act  which  might  have 
prevented  the  collision  or  lessened  the  plaintiff's  danger,  the 
defendants  were  guilty  of  negligence.  This  was  held  to  be 
erroneous.  The  court,  after  saying  that  the  charge  was  in 
direct  conflict  with  the  principles  of  the  Wynn,  Stabenau, 
and  Bittner  Cases,  proceed  as  follows  (page  62,  162  N.  Y.,  and 
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E^age  551,  56  N.  £.):  **The  short  period  of  time  lo  which  he 
the  eagioeer]  was  obliged  to  act»  the  impendiog  danger  to 
his  train,  to  himself,  to  his  passengers,  and  to  others,  with 
the  conseqaent  excitement  attending  such  a  situation,  the 
various  acts  required  to  stop  or  lessen  the  speed  of  the  tiain. 
and  all  the  other  circumstances  surrounding  him  at  the  time, 
shoald  have  been  presented  to  the  jury,  and  considered  by 
it,  before  it  could  properly  find  the  defendant  negligent  by 
reason  of  the  acts  of  its  engineer/'  The  question  for  determi<» 
nation  upon  a  consideration  of  such  facts  in  a  case  in  this 
state  would  be,  not  whether  the  engineer  acted  according  to 
his  best  judgment  under  the  circumstances,  but  whether  he 
acted  as  a  man  of  average  prudence  would  act.  Folsom  v. 
Railroad,  68  N.  H.  454,  38  Atl.  209.  It  would  certainly  be 
a  new  departure  to  hold  that  the  jury  should  be  instructed 
that,  if  the  engineer  acted  according  to  his  best  judgment,  the 
defendants  were  not  in  fault.  Paine  v.  Railway,  58  N.  H. 
611,  614,  615;  Huntress  v.  Railroad,  66  N.  H.  185,  190,  34 
Atl.  154,  49  Am.  St.  Rep.  600;  Davis  v.  Railroad,  68  N.  H. 
247,  250,  44  Atl.  388;  O'Leary  v.  Railway,  177  Mass.  187, 
58  N.  E.  585;  Whitman  v.  Railway,  181  Mass.  138,  63  N.  E. 
334.  There  being  no  contributory  negligence  on  the  part 
of  the  plaintifi's  intestate,  Rhing  v.  Railroad,  53  Hun,  321, 
6  N.  Y.  Supp.  641,  and  Rider  v.  Railway,  171  N.  Y.  139,  63 
N.  E.  836,  58  L.  R.  A.  125,  are  not  in  point. 

The  question  upon  this  branch  of  the  case  raised  by  the 
defendants'  exceptions  therefore  is  not  whether  it  conclu-* 
sively  appears  that  the  conductor  acted  according  to  his  best 
judgment,  but  whether  it  thus  appears  that  he  acted  as  men 
of  average  prudence  would  act  under  the  same  circumstances. 
The  accident  to  the  child  had  happened,  and  the  car  bad 
been  stopped.  All  the  agencies  involved  in  bringing  him 
under  the  car  had  ceased,  and  a  new  situation  existed.  See 
Weitzman  v.  Railway,  33  App.  Div.  585,  53  N.  Y.  Supp.  905. 
The  question  then  was,  what  should  be  done  to  release  the 
child  from  his  perilous  position?  The  situation  required  the 
formation  and  execution  of  plans  in  the  briefest  possible 
space  of  time.  There  was  a  discussion  among  those  present  as 
to  the  plan  that  should  be  adopted.  The  evidence  is  conflict-* 
ing  regarding  this  matter.  The  conductor  thought  the  best 
way  was  to  move  the  car  ahead.  The  plaintiff's  evidence 
was  that  he  objected  to  this  course,  and  suggested  that  the 
car  be  lifted  from  the  child  by  means  of  a  jack  or  lever.  The 
defendants'  evidence  was  that  the  conductor  did  not  hear  the 
objection  and  suggestion,  but  acted  under  the  impression  that 
the  plaintiff  consented  to  the  plan  proposed.  The  fact  in^ 
volved  in  this  conflict  of  testimony  manifestly  has  a  bearing 
upon  the  question  of  ordinary  care,  and  it  was  the  province 
of  the  jury  to  find  the  fact  from  the  conflicting  testimony. 
The  conductor's  plan  seemed  to  contemplate  the  moving  of 
the  child's  body  forward  from  the  planking  of  the  crossing 
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to  the  ground  by  means  of  the  motion  of  the  car,  a  portion 
of  which  touched  the  child,  and  thereby  to  enlarge  the  space 
underneath  the  car.  It  is  impossible  to  suppose  that  he 
thought  the  rear  motor,  the  lower  edge  of  which  was  only 
three  inches  above  the  planking,  would  pass  over  the  child's 
head  and  body  without  injuring  them.  It  is  equally  impossi- 
ble to  suppose  that  all  fair-minded  and  reasonable  men  would 
find  that  men  of  average  prudence  would  have  adopted  this 
plan  under  the  circumstances.  The  question  was  peculiarly 
one  of  fact  requiring  determination  by  a  jury.  The  defend- 
ants' motions  were  properly  denied,  so  far  as  they  related  to 
each  branch  of  the  question  of  negligence  presented  by  the 
record. 

It  will  be  seen  from  the  foregoing  views  that  the  court  are  of 
opinion  that  there  was  evidence  in  the  case  which  warranted 
the  instructions  to  the  jury  numbered  2  and  3  in  the  record. 
No  error  of  law  has  been  discovered  in  these  instractions, 
nor  in  the  denial  of  the  defendants'  requests  for  instruction, 
except  the  one  relating  to  the  absence  of  a  fender. 

In  the  closing  argument  the  plaintiff's  counsel  said  that 
ordinary  care  required  that  the  defendants  should  use  fenders 
upon  their  cars  when  running  through  such  populous  neigh- 
borhoods as  that  where  the  accident  occurred.  The  defend- 
ants excepted  to  this,  and  also  to  the  instruction  of  the  court 
to  the  jury  (numbered  i  in  the  record)  upon  the  subject  of 
safety  appliances  and  fenders.  The  argument  and  instruction 
would  be  unobjectionable  if  there  was  evidence  in  the  case 
to  warrant  them.  It  appeared  from  the  view  that  the  car 
had  no  fender,  and  this  was  the  only  evidence  on  the  subject. 
The  character,  mode  of  operation,  utility,  and  extent  of  use 
of  safety  appliances  and  fenders  for  street  cars  operated  by 
electric  power  are  not  matters  of  common  knowledge.  It 
cannot  be  presumed  that  the  jury  had  knowledge  of  these 
matters.  The  burden  was  upon  the  plaintiff  to  prove  that  the 
absence  of  a  fender  constituted  negligence.  This  burden  was 
not  sustained  by  simply  proving  that  the  car  had  no  fender. 
It  was  necessary  to  prove  further  that  ordinary  care  required 
that  there  should  be  a  fender.  This  would  involve,  among 
other  thinga,  a  description  of  the  apparatus,  the  way  in  which 
it  operates,  the  result  of  its  operation,  etc.  Even  if  expert 
testimony  were  necessary  (which  is  doubtful),  that  circum- 
stance does  not  avoid  the  necessity  of  proof,  as  the  plaintiff 
seems  to  argue.  The  defendants  were  not  called  upon  to 
antagonize  the  allegation  by  proof  until  some  evidence  was 
introduced  in  support  of  it.  It  is  difficult  to  understand  how 
the  defendants  could  be  benefited,  as  the  plaintiff  argues,  by 
the  omission  to  prove  his  allegation,  when  the  question  was 
presented  to  the  jury  by  him  in  the  closing  argument,  and 
by  the  court  in  the  charge,  as  if  the  plaintiff  had  laid  before 
the  jury  sufficient  evidence  to  sustain  a  verdict  in  his  favor 
on  the  point  if  they  credited  the  evidence.     On  the  other 
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hand,  it  appears  that  sncb  course  must  be  prejudicial  to  the 
defendants  by  leading  the  jury  to  understand  that  the  mere 
absence  of  a  fender  was  sufiBcient  evidence  of  negligence. 
The  exceptions  under  consideration  are  sustained,  and,  as  a 
consequence,  the  verdict  must  be  set  aside. 

This  disposes  of  the  case,  but  it  seems  advisable  to  con- 
sider one  aspect  of  the  defendants'  exception  to  the  charge 
of  the  court  relating  to  damages,  as  the  question  will  neces- 
sarily arise  upon  a  new  trial.  The  cause  of  action  for  a  tort 
of  this  kind  survives  the  decease  of  the  injured  party,  subject 
to  certain  modifications  and  limitations  with  respect  to 
damages.  Pub.  St.  1901,  c.  191,  §  8.  The  remedy  provided 
by  the  earlier  statutes  on  the  subject  was  an  indictment  upon 
which  the  wroogdoer,  if  found  guilty,  was  fined;  the  fine 
going  to  the  deceased  party's  widow  or  heirs  at  law.  Laws 
1850,  p.  928,  c.  9S3,  §  7.  In  1879  a  civil  form  of  action  to 
recover  '^damages  for  the  injury''  was  substituted  for  the 
criminal  form.  Laws  1879,  p.  353.  c.  35,  §  i.  By  Act  1887, 
p.  454,  c.  71,  the  damages  recoverable  in  the  action  were 
enlarged,  and  the  elements  to  be  considered  in  assessing  them 
were  specified  to  some  extent.  They  were  ''damages  for  the 
injury  to  the  person  and  estate"  of  the  deceased  party  by  the 
^'wrongful  act  or  neglect  and  consequent  death";  and  in 
assessing  them  "the  mental  and  physical  pain  of  the  injured 
person,  the  expense  occasioned  to  him  in  his  life  and  to  his 
estate  upon  his  decease,  his  age,  and  his  probable  duration 
of  life  and  earning  capacity  but  for  said  wrongful  act  or  neg- 
lect," were  to  be  considered  (section  i).  The  present  statute 
specifies  the  same  elements  of  damage,  in  slightly  different 
form,  but  without  any  change  in  substance.  Pub.  St.  1901, 
c.  191,  §  12.  So  it  appears  that  the  damages  are  to  be  as- 
sessed on  the  basis  of  the  loss  suffered  by  the  deceased  party 
and  bis  estate;  not  the  loss  suffered  by  his  surviving  relatives, 
although  the  damages^  when  recovered,  go  to  them.  Clark  v. 
Manchester,  62  N.  H.  577;  Warren  v.  Railway,  70  N.  H.  352, 
362,  47  Atl.  735.  The  "earning  capacity"  of  the  deceased, 
or,  as  it  is  expressed  in  the  present  statute,  "his  capacity  to 
earn  money,"  must  be  understood  to  mean  capacity  to  earn 
money  for  his  estate.  When,  as  in  this  case,  the  deceased  is 
an  infant  of  tender  years,  he  has  no  present  capacity  for 
earning  money  for  himself  or  any  one  else;  but  the  capacity 
referred  to  is  not  limited  to  the  time  of  death;  it  is  the  ca- 
pacity that  would  exist  during  life  but  for  the  injury.  Be- 
sides, the  physical  incapacity  of  an  infant,  he  is  under  a 
legal  incapacity  to  earn  money  for  himself  or  his  estate  dur- 
ing his  minority;  for,  unless  he  has  been  emancipated,  his 
earnings  belong  to  his  father,  if  living,  or,  in  case  of  the 
father's  death,  to  the  mother— a  right  arising  from  the  duty 
of  the  parent  to  support  and  educate  the  child.  Jenness  v. 
Emerson,  15  N.  H.  486;  Hammond  v.  Corbett,  50  N.  H.  501, 
9  Am.  Rep.  288.     If  the  child  were  emancipated,  he  would 
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need  to  ase  bis  earnings  to  pay  the  expenses  of  bis  sopport 
and  education,  and  ordinarily  there  would  be  little,  if  any, 
balance  left.  While  the  jury  should  not  have  been  instructed, 
as  requested  by  the  defendants,  that  damages  can  only  be 
allowed  for  prospective  earning  power,  less  the  probable  cost 
of  raising  the  intestate  to  the  time  when  be  could  earn  money, 
they  should  have  been  instructed,  and,  if  the  defendants* 
request  had  been  to  that  effect,  probably  would  have  been 
instructed,  in  reference  to  the  legal  incapacity  of  the  intestate 
to  earn  money  for  his  estate  during  minority. 

The  exception  relating  to  argument  and  charge  concerning 
the  absence  of  a  fender  sustained;  other  exceptions  overruled. 
All  concurred. 


Howard  v.  Union  R.  Co. 

{Supreme  Court  of  Rhode  Island^  Feb.  i8^  1904*) 

[57  Atl.  Rep.  867.] 

Street  Railroads— Negligence— Obstruction  on  Track— Removal — Lia- 
bilities* 
Where  the  operatives  of  a  street  car,  oa  removing'  from  the  track  an 
obstruction  that  had  been  unlawfully  placed  there,  left  it  in  the  street, 
and,  owing-  to  its  presence  there,  plaintiff  was  injured  b^;  riding  into  it 
on  a  bicycle,  the  railroad  company  was  not  liable. 

Action  by  Walter  J.  Howard  against  the  Union  Railroad 
Company.  Verdict  for  defendant,  and  petition  for  a  new 
trial  denied. 

Argued  before  STINESS.  C.  J.,  and  TILLINGHAST  and 
BLODGETT,  JJ. 

Comstock  &  Gardner,  for  plaintiff. 
Hayes,  Easton  &  Hoffman,  for  defendant. 

TILLINGHAST,  J.  This  is  trespass  on  the  case  for  neg- 
ligence. The  plaintiff  alleges  that  the  defendant,  by  its 
agents  and  servants,  who  were  operating  one  of  its  electric  cars 
on  Academy  avenue,  a  public  highway  in  the  city  of  Provi- 
dence, removed  a  mortar  bed,  which  obstructed  its  track  upon 
which  said  car  was  passing,  from  the  track  to  the  easterly 
half  of  the  roadway  of  said  avenue  at  a  point  near  Hendrick 
street,  and  that  it  was  the  duty  of  the  defendant,  upon  remov- 
ing said  obstruction,  to  place  the  same  where  it  would  not 
interfere  with  and  cause  damage  to  travelers  lawfully  upon 
said  Academy  avenue.  The  plaintiff  then  alleges  that,  while 
lawfully  riding  on  said  avenue  upon  a  bicycle,  subsequently 
to  said  removal,  and  while  in  the  exercise  of  due  care,  he  ran 
into  said  mortar  bed,  which  had  been  negligently  placed  on 
the  roadway  by  the  defendant  in  manner  aforesaid,  and   was 

♦Houston,  B.  &  N.  Ry.  Co.  v.  Pollard  (Tex.),  1  R.  R.  R.  666,  24  Am.  A 
Engr.  R.  Cas.,  N.  8.,  666 ;  Anderson  v.  Union  Terminal  R.  Co.  (Mo.),  20 
Am.  A  Kng.  R.  Cas.,  N.  S.,  835. 
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thrown  violently  to  the  ground  and  injured.  In  his  second 
connt  the  plaintiff  alleges  that  it  became  and  vnas  the  duty  of 
the  defendant*  after  removing  said  obstruction  from  its  track 
to  the  easterly  side  of  the  street,  to  place  a  light  or  some 
other  signal  on  or  near  to  said  mortar  bed,  so  that  persons 
traveling  on  said  highway  in  the  nighttime  might  be  warned 
of  the  presence  of  said  obstruction.  At  the  trial  of  the  case 
in  the  common  pleas  division  a  verdict  was  rendered  for  the 
defendant  by  direction  of  the  ^  court,  and  the  case  is  now 
before  us  on  the  plaintiff's  petition  for  a  new  trial  on  the 
ground  that  the  court  erred  in  directing  said  verdict. 

The  material  facts  of  the  case,  as  they  appeared  in  evidence, 
were  these:  Shortly  before  the  happening  of  the  accident 
in  question,  which  occurred  at  about  lo  o'clock  in  the  even- 
ing of  the  i6th  day  of  June,  1902,  some  vicious  boys  or  young 
men  had  carried  the  mortar  bed  above  referred  to  from  a 
new  building  near  by,  and  had  placed  it  upon  the  track  of 
the  defendant  company,  which,  at  that  point,  runs  along  the 
west  side  of  the  street.  They  then  put  out  the  electric  light 
which  was  near  by,  so  that  the  place  was  left  in  darkness. 
Soon  afterwards  a  car  of  the  defendant  company  came  along, 
and,  being  unable  to  get  by  without  removing  the  obstruction, 
the  conductor  anclmotorman  of  the  car  pulled  the  mortar 
bed  off  the  track,  and  left  it  in  the  highway,  about  20  inches 
away  from  the  nearest  rail,  the  car  then  proceeding  on  its  way. 
Shortly  afterwards  the  plaintiff,  who  was  riding  to  his  home 
on  his  bicycle,  not  being  able  to  see  the  obstruction  on  ac- 
count of  the  darkness,  ran  into  the  same,  and  was  thrown 
from  his  wheel  and  injured.  A  little  later  a  policeman  came 
along,  and,  finding  the  mortar  bed  near  the  middle  of  the 
street,  moved  it  over  to  the  edge  of  the  sidewalk  and  leaned 
it  over  the  curbing.  He  then  telephoned  for  assistance,  and 
two  men  came  and  took  the  mortar  bed  away  from  the  street 
and  put  it  upon  a  vacant  lot  near  by. 

In  view  of  these  facts,  the  only  question  which  arises  is 
whether  the  defendant  corporation  can  be  held  for  the 
injury  which  the  plaintiff  sustained.  The  answer  to  this 
question  depends  upon  whether  the  defendant  owed  any  duty 
to  the  plaintiff  in  the  premises;  that  is,  whether  it  owed  the 
plaintiff  the  duty  of  either  removing  said  obstruction  out  of 
the  highway,  so  that  it  would  have  been  impossible  for  the 
accident  in  question  to  have  happened,  or  of  giving  him  some 
warning  of  its  presence  in  the  highway  by  means  of  a  light 
or  otherwise.  The  plaintiff  contends  that  such  duty  was 
owing  to  him  from  the  defendant,  and  that  the  case,  for  all 
practical  purposes,  stands  the  same  as  it  would  if  the  defend- 
ant had  originally  placed  said  obstruction  in  the  highway. 
We  think  this  contention  is  untenable.  In  removing  the 
obstruction  from  the  car  track  the  defendant  was  doing  what 
it  clearly  had  the  right  to  do  in  the  management  of  its  busi- 
ness and  in  the  discharge  of  its  duties  to  the  public  under  its 
11 R  R  R— 21 
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charter  and  the  laws  of  the  state.  It  was  conveying  passen- 
gers from  one  point  to  another  for  hire,  and  it  could  not 
legally  be  called  upon  to  even  temporarily  suspend  its  busi- 
ness for  the  purpose  of  clearing  a  highway  of  obstructions 
so  that  travelers  thereon  might  not  be  inconvenienced  or 
injured.  Having  found  an  obstruction  upon  its  track,  it  had 
the  right  to  remove  it  therefrom ;  and  the  mere  fact  that  it 
did  no  more  than  remove  it  from  its  track  did  not  have  the 
effect  to  render  the  defendant  liable  because  some  one  else 
was  subsequently  injured  by  reason  of  the  presence  of  the 

I  obstruction  in  the  street.     All  that  the  defendant  did  was  to 

remove  said  obstruction  from  one  part  of  the  highway  to 

!  another  part  thereof.     It  was  in  no  way  responsible  for  the 

presence  of  the  obstruction  in  the  highway;  and  its  removal 
from  the  track,  so  far  as  appears,  did  not  add  to  the  danger 
incident  to  its  presence  in  the  street.  But,  even  if  it  did,  we 
fail  to  see  that  any  liability  attached  to  the  defendant  in  the 
premises.  Meeting  with  an  obstruction  in  the  highway,  the  de- 
fendant had  the  same  rieht  that  any  ordinary  traveler  would 
have  in  similar  circumstances.  And  who  can  doubt  that  such  a 
person  has  the  right,  upon  meeting  with  an  obstruction  in  the 
highway  which  prevents  his  lawful  progress  thereon,  to  move 
it  aside  so  as  to  enable  him  to  proceed?     Such  a  state  of 

>  things  very  frequently  happens.     A  stone,  rolls  down   from 

an  embankment  and  obstructs  the  traveled  part  of  the  road, 
and  a  traveler  who  is  passing  aloug  at  that  point  finds  it 
necessary,  in  order  to  proceed  with   his  team,  to  roll  the 

I  stone  a  little  to  one  side  of  the  way.     He  does  so,  and  then 

goes  on  about  his  business.  Can  it  be  said,  with  reason, 
that  he  owes  any  legal  duty,  regarding  said  obstruction,  to 
another  traveler  who  may  follow  him  on  that  road  at  some 
later  period?  Take  this  illustration :  A  box  or  package  of 
;  merchandise  accidentally  falls  from  an  express  wagon  upon 
one  of  the  rails  of  the  street  railway  company  in  the  night- 
time, aad,  being  unnoticed  by  the  driver  of  the  team,  he 
passes  on  and  leaves  it  there.  Soon  afterwards  a  car  comes 
along,  and  the  motorman,  seeing  the  object  on  the  track, 
and  seeing  that  it  is  of  such  a  size  and  in  such  a  position 
that  it  can  be  readily  pushed  from  the  rail  by  pressing  the 
fender  of  the  car  gently  against  it,  does  so,  and  the  obstruc- 
tion is  so  far  removed  as  not  to  interfere  with  his  progress, 
and  he  goes  on.  Shortly  afterwards  a  carriage  comes  along, 
and,  it  being  dark,  the  driver  fails  to  see  the  obstruction, 
and  his  horse  takes  fright  therefrom  and  runs  away,  whereby 
the  driver  is  thrown  from  his  carriage  and  injured.  Would 
the  street  railway  company  be  liable  for  his  injuries?  We 
think  not,  for  the  company  would  owe  the  driver  no  legal 
duty  in  the  premises.  Take  another  illustration :  Some  per- 
son leaves  bis  carriage  in  the  highway  in  spch  a  manner  as  to 
prevent  a  person  in  another  carriage  from  passing  without 
the  removal  of  said  first-mentioned  carriage.     It  is  not  clearly 
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the  right  of  the  traveler  ^bose  progress  is  thns  interfered 
with  to  remove  the  carriage  sufficiently  to  enable  him  to 
pass  by?  And  if  another  traveler  is  subsequently  injured  by 
coming  in  contact  with  the  carriage  thus  removed,  is  the 
person  removing  it  to  be  held  liable  en  account  of  such  injury^ 
simply  because  he  changed  the  location  of  the  obstruction 
irom  one  part  of  the  street  to  another?  If  so,  it  is  evidently 
a  new  discovery  in  the  already  overworked  law  of  negligence, 
for  neither  the  diligence  of  counsel  nor  the  efforts  of  the 
coart  have  succeeded  in  finding  any  case  in  support  of  such 
a  proposition. 

Counsel  for  plaintifi  contends,  however,  that  while  no  case 
has  been  found  which  is  directly  in  point,  yet  those  cases 
which  hold  that  street  railway  companies  are  liable  for 
injuries  to  travelers  caused  by  removing  snow  from  their 
tracks  and  piling  it  up  on  other  parts  of  the  streets  so  as  to 
render  the  same  unsafe  for  travelers  are  closely  analogous  to 
the  case  at  bar,  and  that  the  principle  of  those  cases  should 
be  held  to  be  controlling  in  this.  In  support  oi  this  con- 
tention counsel  cites  the  following  named  cases:  Bowen  v. 
Detroit  City  Ry.  Co.,  54  Mich.  496,  20  N.  W.  559,  52  Am. 
Rep.  822;  Smith  v.  Nashua  St.  Ry.  Co.,  69  N.  H.  504,  44 
Atl.  133;  Lee  v.  Union  R.  R.  Co.,  12  R.  I.  383,  34  Am.  Rep. 
€68;  Wallace  v.  Detroit  City  Ry.  Co.,  58  Mich.  231,  24  N.  W. 
870.  While  recognizing  the  correctness  of  the  decisions  in 
these  cases,  we  fail  to  see  their  applicability  to  the  case  at 
bar.  The  difference  between  those  cases  and  the  present 
one  is  a  vital  one.  The  obstruction  to  the  track  caused  by  the 
presence  of  snow  thereon  is  not  a  nuisance.  It  is  not  placed 
there  by  human  hands,  but  is  the  act  of  God.  Being  an 
obstruction  to  travel,  however,  the  railway  company  has  the 
right  to  remove  it,  and,  indeed,  is  under  obligation  to  remove 
it  as  soon  as  may  be,  so  that  the  rights  of  the  traveling  public 
may.  not  be  interfered  with.  And  just  here  arises  'ts  duty 
to  the  public  who  have  occasion  to  use  the  highway,  viz., 
that  in  removing  the  snow  the  company  shall  not  create  a 
nnisance  on  the  highway.  As  said  by  the  court  in  Bowen  v. 
Detroit  City  Railway,  supra,  54  Mich.  500,  20  N.  W.  561, 
52  Am.  Rep.  822:  ''It  is  the  duty  of  the  company,  in  re- 
moving the  snow  from  its  tracks,  to  adopt  such  a  mode  as 
will  not  create  obstructions  in  the  streets,  to  the  detriment 
or  danger  of  the  public  in  the  ordinary  use  thereof.  If  it  can 
deposit  the  snow  in  the  streets  upon  the  sides  of  its  tracks 
in  such  manner  as  not  to  interfere  with  the  use  of  the  street 
as  a  public  highway,  there  appears  to  be  no  good  reason 
why  it  may  not  adopt  that  mode  of  disposition;  but  in  doing 
so  it  cannot  be  permitted  to  leave  it  in  ridges  or  piles  which 
would  obstruct  the  streets,  and  make  them  unsafe  or  danger- 
ous for  vehicles  to  pass  along  or  cross  them.  Its  rights  in 
this  respect  are  subject,  and  not  paramount,  to  the  rights 
of  the  public  to  use  the  streets  for  the  ordinary  purpose  of 
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passage,  and  all  acts  v^hich  create  obstructions  to  the  use  of 
the  street  by  the  public  are  unlawful. "  The  cases  above  cited 
are  simply  to  the  effect  that  a  street  railway  company  is  lia^ 
ble  for  a  nuisance  which  it  creates.  In  the  case  at  bar  it  did 
not  create  the  nuisance  in  question,  but  simply  removed  the 
nuisance,  which  it  had  the  right  to  do.  Thus,  in  State  v« 
White,  i8  R.  I.  477,  28  Atl.  970,  this  court  said:  ''If  one 
places  an  obstruction  in  a  public  street,  an  individual  who  is 
incommoded  by  it  may  remove  it."  See,  also,  Bowden  v« 
Lewis,  13  R.  I.  igif  43  Am.  Rep.  21;  Earp  v.  Lee,  71  111.  19S; 
Ell.  Roads  and  Streets  (2d  Ed.)  §  660. 

For  the  reasons  above  given,  we  are  of  the  opinion  that 
the  plaintiff  did  not  show  a  case  which  entitled  him  to 
recover  in  any  event,  and  hence  that  the  presiding  justice 
rightly  directed  a  verdict  for  the  defendant. 

The  plaintiff's  petition  for  a  new  trial  is  denied,  and  the 
case  remanded  to  the  common  pleas  division  for  judgment 
on  the  verdict. 

Carter  v.  Southern  Ry.  Co. 

(Supreme  Court  0/ North  Carolina^  May  24^  1904.) 

[47  S.  E.  Rep.  614.] 

Accident  on  Track— Contributory  Negligence. 

One  walkingf  or  sitting  or  lying-  down  on  a  railroad  track  is  guilty  of 
contributory   negligence. 

Same — Doctrine  of  Last  Clear  Chance.* 

Where  plaintiff's  intestate  was  down  upon  defendant's  track  in  such 
a  position  that  he  could  have  been  seen  by  the  engineer,  if  the  latter 
had  been  looking-,  at  a  distance  of  150  yards*  and  in  time  to  have 
stopped  the  train  and  prevented  the  injury,  plaintiff  may  recover  under 
the  doctrine  of  last  clear  chance. 

Appeal  from  Superior  Court,  Iredell  County;  W.  R.  Allen^ 
Judge. 

Action  by  W.  W.  Carter,  as  administrator,  etc.,  against 
the  Southern  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     AfBrmed. 

L.  C.  Caldwell,  for  appellant. 

Armfield  &  Turner  and  J.  F.  Gamble,  for  appellee. 

MONTGOMERY,  J.  All  of  the  exceptions  of  the  defend- 
ant may  be  considered  under  the  one  to  the  refusal  of  the 
court  below  to  dismiss  the  action  on  the  motion  of  the  de* 
fendant  to  have  the  plaintiff  nonsuited  because  there  was  no 
evidence  tending  to  show  negligence  on  the  part  of  the 
defendant  in  the  killing  of  the  plaintiff's  intestate.  There 
was  evidence  going  to  show  that  the  intestate  was  found  dead 

*See  foot-note  appended  to  Louisville  &.  N.  R.  Co.  v.  Vanarsdeira 
Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Bngr.  R.  Cas.,  N.  S.,  1,  where  all 
the  preceding  authorities  on  the  doctrine  of  disooveved  peril  in  thia 
aeries  are  collected. 
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lying  right  along  the  side  of  the  railroad  track;  that  blood  and 
flesh  and  human  hair  were  seen  on  the  track  between  the 
rails  a  few  steps  from  the  intestate's  body;  that  one  arm  and 
one  foot  were  cut  off,  the  forehead  mashed,  and  the  scalp 
torn  ofi,  and  that  the  clothing  around  the  middle  of  the  body 
was  stripped  ofl;  and,  besides,  that  the  intestate  was  intoxi- 
cated. The  engineer  in  charge  of  the  engine  at  the  time  the 
intestate  was  killed  testified  that  he  was  sitting  straight  up  in 
the  cab,  looking  ahead  through  the  front  window,  and  that 
the  first  thing  be  observed  was  ''a  bulk  of  something  rolling 
into  the  dit^h  beside  the  track."  We  are  of  the  opinion 
that  the  evidence  which  we  have  recited  tended  to  show  that 
the  intestate  was  killed  while  he  was  down  and  helpless  upon 
the  track.  The  evidence  of  the  severed  arm  and  leg  went  to 
show  that  he  was  run  over  by  the  engine,  and  the  engineer's 
testimony  corroborated  that  view,  for,  as  he  said,  he  was 
looking  straight  ahead,  and  did  not  see  the  man  standing  or 
walking  upon  the  track.  Of  course,  the  intestate  was  guilty 
of  contributory  negligence,  whether  he  was  walking  or  sitting 
or  lying  down  on  the  railroad  track  when  he  was  killed.  Up- 
ton V.  Railroad,  128  N.  C.  173,  38  S.  E.  736.  This  court 
there  said:  '^The  intestate  having  been  negligent,  before  a 
recovery  can  be  had  against  the  defendant  on  the  ground  of 
its  negligence  in  not  availing  itself  of  the  Mast  clear  chance,' 
it  must  be  shown  by  the  plaintifi  by  proper  evidence  not  sim- 
ply that  the  intestate  was  on  the  track  in  the  way  of  the 
engine,  but  that  he  was  there  apparently  asleep,  or  in  other 
helpless  condition,  and  that  the  engineer  had  discovered 
his  condition,  or,  by  keeping  a  reasonable  watchout,  could 
have  discovered  it  in  time  to  have  prevented  the 
injury,  and  that  after  he  had  discovered  it,  or  could  by 
proper  watchfulness  have  had  reasonable  grounds  that  such 
was  the  condition  of  the  intesta^'e,  he  failed  to  use  all  avail- 
able means  to  prevent  the  injury."  As  we  have  said,  the 
evidence  tended  to  show  that  the  intestate  was  down  upon 
the  track;  and  there  was  further  evidence  for  the  plaintiff 
Roiug  to  show  that  the  intestate  could  have  been  seen  by  the 
engineer,  if  he  had  been  looking,  a  distance  of  150  yards,  and 
in  time  to  have  stopped  the  train  and  prevented  the  injury. 
There  was  a  good  deal  of  evidence  to  the  contrary,  but  all  of 
it  had  to  be  submitted  to  the  jury.  In  Upton's  Case,  supra, 
the  appearance  of  the  body  did  not  indicate  that  the  intestate 
bad  been  run  over  by  the  train,  but,  on  the  contrary,  that  he 
was  in  a  sitting  position  on  the  end  of  a  cross-tie,  with  his 
face  from  the  track. 

There  was  no  error  in  the  course  of  the  trial,  and  the  judg- 
ment must  be  afBrmed. 
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{Supreme  Court  of  New  Hampshire,  Rockingham,  April  s,  1904.) 

[57  Atl.  Rep.  920.] 

Accident  at  Crossing — Negligence  and  Contributory  Negligence  after 
Discovery  of  Paril— Proximate  Cause — Sufficiency  of  Evidence.* 

Plaintiff  was  injured  while  attempting  to  cross  a  street  railway  track 
with  a  team  between  20  and  25  feet  in  length,  walking  at  the  rate  of  Z. 
miles  an  hour,  and  the  car  was  going  from  8  to  10  miles  an  hour  and 
could  have  been  stopped  within  50  feet :  held,  that  the  facts  justified  a 
finding  that  after  plaintiff's  negligence  in  approaching  the  track  had 
brought  him  to  a  situation  of  actual  danger  he  might  have  t>een  unable 
to  avoid  collision  with  the  approaching  car  by  the  exercise  of  ordinary 
care,  and  that  the  motorman,  by  the  exercise  of  like  care,  might  have 
avoided  the  collision  after  discovering  plaintiff's  peril,  and  that  the 
motorman's  failure  to  do  so  was  the  proximate  cause  of  the  injury. 

8sme— Rights  of  Street  Railways  and  Other  Users  of  Street.f 

Under  Laws  1895,  p.  370,  c.  27,  §§  11,  12,  prescribing  the  rights  of 
street  railway  companies  and  others  as  to  the  use  of  streets,  the  driver 
of  a  cart  and  the  motorman  of  a  street  car  had  common  and  equal  rights 
in  the  crossing  over  the  railway  track  from  the  highway  to  a  house 
t>eyond. 

Same— Contributory  Negligence— Duty  of  Motorman.t 

Where  a  driver  of  a  cart  began  to  occupy  the  crossing  of  a  street  car 
track,  the  motorman  of  a  street  car  approaching  was  bound  to  exercise 
ordinary  care  to  avoid  collision  with  him,  whether  the  driver's  act  in 
occupying  the  track  was  negligent  or  otherwise. 

Transferred  from  Superior  Court. 

Action  on  the  case  for  negligence  by  Henry  Little  against 
the  Boston  &  Maine  Railroad.  After  verdict  in  favor  of 
plaintiff,  the  case  was  transferred  to  the  Supreme  Court  on 
defendant's  exceptions  to  the  denial  of  motions  for  a  nonsuit 
and  for  an  order  for  judgment  in  its  favor.  Exceptions 
overruled. 

Samuel  W.  Emery  and  Eastman  &  Hollis,  for  plaintiff. 
Frink  &  Marvin  and  John  W.  Kelley,  for  defendants. 

CHASE,  J.  According  to  the  testimony,  the  plaintiff's 
cart  was  I2  to  i$  feet  in  length,  and  it  is  a  matter  of  common 
knowledge  that  the  horses  hitched  to  the  cart  would  add  some 
8  or  10  feet,  making  the  whole  length  of  the  team  20  to  25 
feet.  There  was  testimony  that  the  horses  were  walking  at 
the  rate  of  about  three  miles  an  hour  when  crossing  the  track. 
At  this  rate  the  team  would  be  4i  to  5!  seconds  in  passing  over 

*As  to  the  duties  and  liabilities  of  railroad  companies  as  affected  by 
doctrine  of  discovered  peril,  see  foot-note  appended  to  Louisville  &  N« 
R.  Co.  V,  Vanarsdell's  Adm'r  (Ky.)>  10  R.  R.  R.  1,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  1,  where  all  the  preceding  authorities  in  this  series  are 
collected. 

f  As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Rouse  v, 
Detroit  Electric  Ry.  (Mich.),  10  R.  R.  R.  58,  33  Am.  &.  Eng.  R.  Cas., 
N.  8.,  58. 

Mutual  rights  and  duties  of  street  railways  and  other  users  of  streets, 
see  foot-note  appended  to  Hayden  v.  Fair  Haven  &  W.  R.  Co.  (Conn.)» 
10  R.  R.  R.  32, 33  Am.  &  Eng.  R.  Cas.,  N.  S.,  32. 
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the  track.  The  evidence  also  tended  to  prove  that  the  car 
was  going  8  to  lo  miles  an  hour,  and  that  when  going  at  the 
latter  speed  it  coald  be  stopped  within  so  feet.  While  the 
team  was  passing  over  the  track  at  the  rate  of  3  miles  an 
hour,  the  car  would  go  53  to  83  feet,  a  distance  within  which 
the  motorman  might  have  stopped  it  by  the  exercise  of  due 
care,  even  if  it  was  going  at  the  highest  rate  of  speed.  It  is 
apparent  from  these  figures  that  impartial  men  might  rea- 
sonably find,  upon  a  consideration  of  the  testimony,  that, 
after  the  plaintifi's  negligence  in  approaching  the  track  had 
brought  him  to  a  situation  of  actual  danger,  he  might  be 
unable  to  avoid  a  collision  with  the  approaching  car  by  the 
exercise  of  ordinary  care,  even  if  he  saw  the  car  and  was 
conscious  of  its  approach  all  the  time;  and  that  the  motor- 
man,  by  an  exercise  of  like  care,  might  have  avoided  the 
collision  after  he  discovered  that  the  plaintiff  was  in  sfich 
situation.  The  plaintiff's  knowledge  of  the  approach  of  the 
car.  whether  Actual  or  imputed,  after  he  arrived  at  the  situa- 
tion of  danger,  might  not  enable  him  to  escape  the  impend- 
ing collision.  The  fact  that  the  car  struck  the  hind  wheel 
of  the  cart,  showing  that  the  cart  had  got  nearly  across  the 
track,  does  not  conclusively  prove  that  the  plaintiff  could 
have  got  across  the  track  ahead  of  the  car  if  he  had  been 
conscious  of  the  car's  approach  a  few  seconds  earlier.  This 
would  depend  upon  the  weight  of  the  cart  and  its  load,  the 
character  of  the  team,  and  other  circumstances.  It  might 
be  reasonably  found  that  the  plaintiff's  negligence  was  merely 
the  occasion  of  his  being  in  a  dangerous  situation,  and  that 
the  defendants'  subsequent  negligence  was  the  cause  of  the 
collision. 

The  plaintiff  and  the  defendants'  motorman  had  common 
and  equal  rights  in  the  crossing  over  the  railway  tracks  from 
the  highway  to  the  house  beyond.  Laws  189s.  p.  370,  c.  27, 
§§  II,  12;  Bly  V.  Railway,  67  N.  H.  474,  32  Atl.  764»  30  L-  R- 
A.  303,  68  Am.  St.  Rep.  681;  Driscoll  v.  Railway,  159  Mass. 
142,  34  N.  E.  171;  Howe  V.  Railway,  167  Mass.  46,  44  N.  E. 
386.  The  law  required  each  to  exercise  his  rights  with  due 
regard  to  the  rights  of  the  other,  taking  into  account  the 
nature  of  bis  respective  mode  of  travel,  and  other  circum- 
stances bearing  on  the  question.  The  motorman  would  not 
be  justified  in  running  his  car  against  the  plaintiff's  team 
while  in  his  way  in  consequence  of  the  plaintiff's  negligence, 
any  more  than  an  ordinary  traveler  upon  a  highway  would 
be  justified  in  running  against  another  traveler's  team  neg- 
ligently guided  to  a  position  in  front  of  his  team.  If  the 
plaintiff  began  to  occupy  the  crossing,  whether  in  the  exer- 
cise of  due  care  or  negligently,  the  defendants'  servant  was 
bound  to  exercise  ordinary  care  to  avoid  colliding  with  him, 
just  as  the  plaintiff  would  be  bound  to  exercise  like  care  to 
avoid  injuring  the  defendants  if  they  began  to  occupy  the 


328        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Biahop  V.  Illitiois  Cent.  R.  Co 

crossing  ahead  of  the  plaiatifi,  either  prudently  or  negli- 
gently. 

The  case,  so  far  as  the  questions  raised  by  the  defendants' 
exceptions  are  concerned,  does  not  difier. materially  from  that 
which  was  before  the  court  upon  the  former  transfer  (Little  v. 
Railroad,  ?2  N.  H.  6i,  55  Atl.  190),  and  in  accordance  with 
the  decision  then  rendered,  the  order  must  be: 

Exceptions  overruled.     AH  concurred. 


Bishop  v.  Illinois  Cent.  R.  Co. 

{Court  0/  Appeals  of  Kentucky  ^  Jan,  12  ^  1904.) 
[77  8.  W.  Rep.  1099.] 

Speed  of  Train — Question  for  Jury. 

Where  the  evideuce  waa  conflicting,  the  apeed  of  the  train  from 
which  plaintiff  alighted  was  for  the  jury. 

Contributory  Negligence — Alighting  from  Moving  Train.* 

Whether  or  not  a  peraon  alighting  from  a  moving  train  waa  neg- 
ligent in  the  manner  in  which  he  alighted  waa  for  the  jury. 

Care  Due  Bystander  Assisting  Passenger  at  Conductor's  Requett.f 

Where  a  bystander  at  a  railroad  station  was  directed  by  a  conductor 
to  assist  another  in  putting  an  invalid  on  the  train,  he  had  a  right 
to  rely  on  the  assurance  of  the  conductor  that  plenty  of  time  wcmld 
be  allowed  for  the  performance  of  that  duty,  and  to  believe  that  he 
would,  at  least,  be  notified  in  time  to  alight  from  the  train  in  safety; 
and  it  became  the  conductor*s  duty,  if  he  knew  or  had  reason  to  be- 
lieve that  such  bystander  had  gone  on  the  train  for  the  purpose 
stated,  to  delay  the  train  a  reasonable  time  to  permit  him  to  get  off. 

Same. 

Where  a  conductor  knew  that  a  person  had  entered  a  train  to 
assist  an  invalid,  it  was  his  duty  to  use  ordinary  care  to  ascertain 
whether  he  got  off  before  the  train  started. 

Question  for  Jury. 

In  an  action  against  a  railroad  for  injuries  to  one  alighting  from 
a  train  Which  he  had  boarded  in  assisting  an  invalid,  evidence 
examined,  and  held  to  raise  a  question  for  the  jury  as  to  whether  the 
conductor  knew  or  had  reasonable  means  of  knowing  for  what  pur- 
pose plaintiff  boarded  the  train,  and  whether  he  got  off  before  it 
started. 

Appeal  from  Circuit  Court,  Union  County. 

"Not  to  be  officially  reported." 

Action  by  W.  J.  Bishop  against  the  Illinois  Central  Rail- 

*See  foot-note  appended  to  Lee  v,  Elizabeth,  P.  &.  C.  J.  Ry.  Co. 
(N.  J.),  8  R.  R.  R.  923,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  923,  where  all 
the  preceding  authorities  in  this  series  are  collected ;  Louisville,  H. 
&,  St.  L.  Ry.  Co.  V,  Coons  (Ky.),  8  R.  R.  R.  925,  31  Am.  &.  Eng.  R. 
Cas.,  N.  S.,  925;  Hunterson  v.  Union  Traction  Co.  (Pa.),  8  R.  R.  R. 
927,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  927. 

tAs  to  the  duties  and  liabilities  of  the  carrier  to  persons  assisting 
or  accompanying  its  passengers,  see  foot-note  appended  to  Morrow 
V.  Atlanta  &.  C.  Air  Line  Ry.  Co.  (N.  Car.),  10  R.  R.  R.  290,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  where  all  the  preceding  authorities 
in  this  series  are  collected. 
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road  Company.     From  a  jndgmeot  for  defendant,   plaintiff 
appeals.     Reversed. 

Geo.  S.  Wilson,  for  appellant. 

D.  H.  Hagbes  and  Pirtle  &  Trabue,  for  appellee. 

SETTLE,  J.  Tbe  appellant  saed  tbe  appellee  railroad 
company  in  tbe  Union  circnit  court  for  personal  injuries 
received  at  Sturgis,  tbis  state,  in  attempting  to  get  off  one 
of  its  paflsenger  trains  Mobile  in  motion.  Tbe  action  is  based 
upon  tbe  alleged  negligence  of  tbe  servants  of  appellee  in 
charge  of  tbe  train  in  starting  it  witbout  notice  to  appellant, 
or  opportunity  to  bim  to  get  off,  tbougb  tbey  knew  tbat  he 
had  just  gotten  upon  the  train  to  assist  an  invalid  woman 
into  a  car,  and  intended  to  get  off  tbe  train  at  once.  Tbe 
appellee,  by  its  answer,  denied  tbe  negligence  complained  of, 
and  averred  contributory  negligence  on  tbe  part  of  appellant, 
but  for  which  be  would  not  have  been  injured.  After  tbe 
introduction  of  tbe  evidence  of  both  tbe  parties,  tbe  jury, 
upon  a  peremptory  instruction  from  the  court  to  that  effect, 
found  for  tbe  appellee.  Whereupon  judgment  was  rendered 
by  the  court  dismissing  tbe  petition,  and  allowing  appellee 
its  costs.  Of  tbe  judgment  thus  rendered,  and  tbe  refusal  of 
the  lower  court  to  grant  him  a  new  trial,  tbe  appellant  now 
complains. 

The  facts  as  shown  by  tbe  bill  of  evidence  are  as  follows: 
On  July  I,  1902,  one  Hearn,  himself  in  feeble  health,  bad  bis 
wife  at  Sturgis  for  tbe  purpose  of  taking  her  on  tbe  first  train 
to  a  sanitarium  in  Evansville  for  medical  treatment.  She 
was  an  invalid,  and,  being  unable  to  walk,  bad  to  be  carri^ 
in  a  chair.  Tbe  train  was  a  few  minutes  late,  but,  upon  its 
reaching  Sturgis,  Hearn  met  tbe  conductor  as  be  stepped 
from  the  train  on  tbe  platform,  and  informed  bim  of  bis  pur- 
pose to  take  bis  wife  on  tbat  train  to  Evansville,  and  tbat, 
as  she  was  an  invalid,  she  would  have  to  be  carried  on  the 
train  in  a  chair.  Tbe  conductor  thereupon  promptly  replied: 
''All  right.  I  will  give  you  plenty  of  time."  This  entire 
conversation  occurred  in  tbe  presence  and  bearing  of  appel- 
lant, who,  with  a  Dr.  Martin,  physician  in  attendance  upon 
the  invalid,  at  once  picked  up  the  chair  in  which  she  was 
seated,  and  carried  her  therein  upon  the  front  steps  or  plat- 
form of  tbe  ladies'  coach.  Martin,  Hearn,  and  perhaps  others, 
testified  that  tbey  beard  tbe  conductor  say  tbat  be  would  give 
plenty  of  time  to  get  tbe  invalid  on  tbe  train.  After  placing 
her  in  tbe  chair  upon  tbe  platform  of  tbe  car,  appellant  left 
the  chair,  and  stepped  back  some  feet  on  tbe  depot  platform, 
not  intending  to  enter  tbe  car.  About  tbat  time  tbe  con- 
ductor, as  appellant  testified,  gave  an  order  to  him  and  Dr. 
Martin  to  go  upon  the  rear  steps  of  tbe  next  coach,  and 
lift  the  chair  over  tbe  brakes  to  tbe  platform  of  tbe  ladies' 
coach.  Tbe  conductor  then  left,  and  went  forward  to  tbe 
baggage  car;  and  appellant  and  Dr.  Martin,  again  taking  up 
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the  chair  and  invalid,  proceeded  with  her  into  the  ladies* 
coach;  appellant  backing  as  they  went,  followed  by  the  chair; 
Dr.  Martin  advancing,  and  holding  onto  the  other  side  of 
the  chair.  According  to  the  testimony  of  appellant  and 
Martin,  they  made  all  the  haste  possible  in  getting  into  the 
car  with  the  invalid,  but,  before  they  got  far  enough  into  the 
car  to  permit  the  door  to  close  without  striking  the  rockers 
of  the  chair,  the  train  started.  Putting  down  the  chair  as 
quickly  as  possible,  the  appellant  and  Martin  started  for 
the  door;  but  Martin,  being  next  to  the  door,  succeeded  in 
getting  off  the  train  without  difficulty.  But  not  so  with 
appellant.  He  had  some  difficulty  in  getting  around  the 
chair  and  rockers,  which  were  in  his  way;  and  by  the  time 
he  got  out,  and  on  the  steps  of  the  car,  the  train  was  going: 
faster,  having  moved  along  the  platform  about  75  feet  or  more. 
At  this  juncture,  choosing  what  he  regarded  a  suitable  place 
at  the  end  of  the  platform,  appellant  stepped  or  jumped  from 
the  steps  of  the  car,  and  fell,  thereby  sustaining  the  in- 
juries complained  of.  There  is  considerable  conflict  in  the 
evidence.  The  conductor,  for  instance,  testified  that  he  gave 
no  order  to  appellant  to  assist  Dr.  Martin  to  take  the  invalid 
into  the  car  from  the  platform  of  another  car  where  she  was 
first  placed  after  the  arrival  of  the  train,  but  admits  that 
he  did  give  such  an  order  generally  to  those  standing  around. 
If  he  did  so  give  the  order,  it  applied  as  much  to  appellant 
as  any  other  person  then  present,  and  he  had  the  right  to  give 
the  needed  assistance  to  carry  it  out.  Again,  there  is  some 
conflict  in  the  evidence  as  to  the  speed  of  the  train  at  the 
time  appellant  got  off,  and  also  as  to  the  manner  of  his  get- 
ting off.  The  witnesses  put  the  speed  of  the  train  at  from 
three  to  five  miles  an  hour  when  he  got  off.  We  incline  to 
the  opinion,  from  all  the  evidence,  that  the  speed  was  not 
less  than  three,  and  not  as  much  as  five,  miles  an  hour.  But 
in  any  event,  that  was  a  question  for  the  jury  to  settle,  and 
should  have  been  submitted  to  them  under  proper  instructions. 
In  L.  &  N.  R.  Co.  V.  Eakins'  Adm'r,  45  S.  W.  529.  46  S.  W. 
496,  47  S.  W.  872,  this  court  said  (quoting  from  L. 
&  N.  R.  Co.  V.  Crunk,  119  Ind.  549,  21  N.  E.  33,  12 
Am.  St.  Rep.  443),  "Whether  alighting  from  a  mov- 
ing train  constitutes  negligence  or  not  is  a  fact  to 
be  determined  by  the  jury  trying  the  case,  taking  into 
consideration  all  the  circumstances  in  connection  with 
the  alighting."  In  2  Wood  on  Railroads,  p.  1298,  it  is  said: 
''As  a  rule,  it  may  be  said  that  where  a  passenger,  by  wrong- 
ful act  of  the  company,  is  compelled  to  choose  between  leav- 
ing the  train  while  it  is  moving  slowly,  or  submitting  to  the 
inconvenience  of  being  carried  by  the  station  where  he 
desires  to  stop,  the  company  is  liable  for  the  consequences 
of  the  choice,  provided  it  is  not  exercised  negligently  or  un- 
reasonably.'* In  volume  2,  p.  762,  A.  &  E.  Enc.  Law,  it  is 
said :  ''When  a  passenger,  not  having  been  set  down  or  taken 
up  at  the  station,  to  or  from  which  the  railway    has  con- 
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tracted  to  carry  bim,  is  injured  in  the  attempt  to  board  or 
leave  a  moving  train,  tbe  railway  is  liable,  if  the  person 
injnred  in  getting  on  or  off  the  train  did  not  incur  a  danger 
obviously  apparent  to  the  mind  of  a  reasonable  man."  Ap- 
pellant and  others  testified  that  he  stepped  or  jumped  off 
toward  the  engine;  others,  that  he  jumped  in  the  opposite 
direction;  one  witness,  that  he  jumped  like  a  frog.  Whether 
or  not  he  was  negligent  in  the  manner  of  getting  off  tbe 
train  was  likewise  a  matter  for  the  determination  of  tbe  jury. 

It  appears  that  neither  the  conductor  nor  any  brakeman 
connected  with  the  train  offered  any  assistance  in  getting  the 
invalid  on  tbe  train.  Appellant,  having  been  directed  by  the 
conductor  to  assist  Dr.  Martin  in  doing  it,  and  having  heard 
the  conductor's  assurance  that  he  would  allow  plenty  of  time 
for  tbe  performance  of  the  duty,  had  the  right  to  rely  upon 
that  assurance,  and  to  believe  that  he  would  be  protected,  at 
least  to  the  extent  of  receiving  such  notice  of  the  time  of 
the  starting  of  the  train  as  would  enable  him  to  get  off  in 
safety;  and,  under  such  circumstances,  it  was  the  duty  of  the 
conductor,  if  he  knew  or  had  any  reason  to  believe  appellant 
had  gone  upon  the  train  for  the  purpose  stated,  to  delay  the 
train  a  reasonable  time  to  permit  him  to  get  off.  Did  the 
conductor  comply  with  his  promise  to  give  appellant  and 
Dr.  Martin  time  to  get  the  invalid  into  the  car?  It  would 
seem  not,  for  they  in  fact  barely  got  her  in  the  door,  but 
could  not  place  her  in  a  seat  before  the  train  started.  Did 
the  conductor  know  that  appellant  had  not  gotten  off  the 
train  when  it  started?  If  he  got  on  the  train  to  assist  the 
invalid  into  the  car  by  the  conductor's  direction  or  request, 
as  appellant  and  others  testified,  it  would  be  but  fair  to 
presume  that  the  conductor  had  knowledge  of  when  he  got 
on  tbe  train;  and,  if  so,  it  was  his  duty  to  use  ordinary  care 
to  ascertain  whether  he  bad  gotten  off  before  the  train  started. 
The  conductor  testified  that  appellant  was  a  newspaper  man, 
in  possession  of  a  pass,  and  that  he  frequently  rode  on  his 
train,  and  on  the  occasion  in  question  he  did  not  know  but 
what  he  expected  to  go  somewhere  on  the  train.  It  was  in 
proof  that  appellant  was  often  at  the  Sturgis  depot  to  meet 
trains  in  gathering  news  for  his  paper,  and  on  this  occasion, 
though  he  did  not  say  to  the  conductor  that  he  was  not 
going  on  the  train,  the  latter  saw  that  he  was  standing  on  the 
depot  platform,  some  steps  from  the  train,  after  helping  the 
invalid  to  the  platform  of  the  coach.  His  position  and  man- 
ner did  not  indicate  any  intention  of  getting  on  the  train,  and 
he  did  not  go  toward  the  train  again  until  directed  by  the 
conductor  to  assist  the  invalid  in  the  coach.  From  the  facts 
and  circumstances  admitted  in  evidence,  the  jury  should  have 
been  allowed  to  determine  whether  the  conductor  knew  or 
had  reasonable  means  of  knowing  for  what  purpose  appellant 
went  on  the  train,  and  whether  he  had  gotten  off  before  it 
started. 

The  case  of  Berry  v.  L.  &  N.  R.  Cp.,  6o  S.  W.  700,  is  relied 
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on  by  appellee  to  jastify  the  action  of  the  lower  court  in 
(granting  the  peremptory  instruction,  because  in  that  case  it 
Was  decided  by  this  court  that  a  recovery  was  unauthorized. 
The  facts  of  that  case  were  wholly  unlike  those  of  the  case 
at  bar.  It  was  unnecessary  for  Berry  to  enter  the  car  con- 
taining his  departing  family.  They  were  receiving  from  the 
porter  all  needed  assistance,  and  it  did  not  appear  that  the 
conductor  knew  of  his  entering  the  car,  or  of  bis  purpose  in 
so  doing.  But  in  this  case  the  appellant  had  no  intention  of 
entering  the  car,  and  would  not  have  done  so  but  for  the 
request  of  the  conductor  to  assist  a  helpless  woman  therein, 
and  the  leltter's  assurance  that  he  would  allow  ample  time  to 
get  her  into  the  car  and  seated.  The  court,  in  the  Berry  Case, 
supra,  quotes  approvingly  from  the  Crunk  Case  as  follows: 
''If  the  company  sells  a  ticket  to  an  invalid  who  is  unable  to 
assist  himself,  the  carrier  takes  upon  itself  the  obligation  of 
allowing  him  assistance  in  placing  him  on  the  train  and  seat- 
ing him  in  the  car,  and  the  compensation  paid  for  the  ticket 
includes  such  right;  and  the  company  will  owe  the  same  obli- 
gation to  his  assistants,  while  necessarily  entering  and  leav- 
ing the  car,  which  it  owes  to  him."  The  principle  here 
announced  applies  with  peculiar  force  to  the  facts  of  the  case 
at  bar,  and  seems  to  leave  no  room  to  doubt  that  it  was 
error  for  the  lower  court  to  take  the  case  from  the  jury.  In 
the  Crunk  Case  great  emphasis  is  given  the  fact  that  none 
of  the  company's  officers  or  trainmen  assisted  or  offered  to 
assist  in  putting  the  sick  man  on  the  train,  and  the  same  is 
true  in  this  case. 

There  can  be  no  question  but  that  the  injuries  received  by 
this  appellant  in  getting  off  the  train  were  serious  and  painful. 
In  our  opinion,  the  evidence  was  such  as  to  entitle  him  to 
have  his  case  go  to  the  jury,  and  it  was  therefore  error  for 
the  trial  court  to  grant  the  peremptory  instruction.  Where- 
fore the  judgment  is  reversed,  and  cause  remanded,  with 
directions  to  grant  the  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  the  opinion  herein. 


Reed  v.  Queen  Anne*s  R.  Co. 

[Superior  Court  o/  Delaware ^  Sussex,  Oct,  14,  igoj,) 

[57  Atl.  Rep.  529.] 

Accident  at  Crossing— Presumption  of  Negligence.* 

Proof  of  the  mere  fact  that  a  person  was  killed  at  a  highway  croM- 
itig  by  being  struck  by  a  train  is  not  sufficient  to  warrant  a  verdict 
against  the  railway  company,  but  the  evidence  must  further  show 
ncgliiifence;  defendant's  negligence  never  being  presumed. 

Sanne — Signals. 
It  is  the  duty  of  railroad  companies  to  give  due  and  timely    warn- 

*See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  848. 
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ing  of  the  approach    of  trains    to  highway   crossings,  and   thereby 
give  reasonable  notice  thereof  to  travelers  on  the  highway. 

Same — Spaed. 

It  is  the  daty  of  railroad  companies  to  regulate  the  speed  of  their 
trains  approaching  highway  crossings  according  to  the  danger. 

Same— Care  Required  of  Those  in  Chsrge  of  Approaching  Train. 

The  care  of  railroad  companies  while  operating  their  trains  ap* 
proaching  a  highway  crossing  must  be  proportionate  in  every  case 
to  the  danger  so  as  to  reasonably  avoid   accident. 

Same— Care  Required  of  Highway  Traveler. 

A  traveler  on  a  highway  approaching  a  railroad  croasing  mast 
exercise  care  proportionate  to  the  dangerons  natnre  of  the  crossing. 

Same— Speed. 

Where  the  law  does  not  limit  the  speed  of  trains  while  approaching 
highway  crossings,  snch  speed  is  in  the  discretion  of  the  company* 
reasonable  precaution  being  taken  for  the  security  of  life  and  prop* 
ertj. 

Same— Signals.! 

Mere  compliance  with  signals  required  to  be  given  by  a  train  ap- 
proaching a  highway  crossing  may  not  be  sufficient  when  the  sur* 
roundings  reasonably  demand  more  effective  warning. 

Same— Care  Required  of  Trainmen. 

The  care  required  of  a  railroad  company  while  operating  its  train 
approaching  a  highway  crossing,  is  the  care  which  reasonably  pru« 
dent  persona  would  exercise  under  the  circumstances. 

Same— Care  Required  of  Highway  Traveler.} 
The  care  required  by  a  traveler  on  a  highway    approaching  a  rail* 

tAs  to  whether  statutory  provisions  are  the  sole  measure  of  the 
doty  of  a  railroad  company  with  respect  to  siirnals  at  crossings,  see 
note  appended  to  Tessmer  v.  New  York,  etc.,  R.  Co.  (Coon.),  15 
Am.  A  Eng.  R.  Cas.,  N.  8.,  164;  foot-note  appended  to  Ortolano  v. 
'  Morgan's  L.  &  T.  R.  A  8.  8.  Co.  (La.)»  7  R.  R.  R.  103,  30  Am.  & 
£ng.  R.  Cas.,  N.  8.,  103;  Kiayon  v,  Chicago,  etc.,  Ry.  Co.  (Iowa), 
6R.  R.  R.  569,  29  Am.  St  Eng.  R.  Cas.,  N.  8.,  569  (common  law 
doty  with  respect  to  signals  not  abrogated  by  statutory  require* 
ments);  Philadelphia  &  R.  Ry.  Co.  v.  State  (N.  J.),  9  Am.  A  Bng. 
R.  Cas.,  N.  8.,  241  (railroad  company  can  be  required  to  give  sach 
tignals  only  of  the  approach  of  trains  as  the  statute  has  prescribed, 
nniess  the  crossing  has  some  peculiarly  dangerous  features,  occa<' 
atoned  by  the  company  itself  in  constructing  its  roads  or  buildings) ; 
English  V.  Southern  Pac.  Co.  (Utah),  4  Am.  A  Eng.  R.  Cas.,  N. 
8.,  63  (compliance  with  statute  in  regard  to  signals  does  not  excuse 
negligence);  Artenberry  v.  Southern  Ry.  Co.  (Tenn.),  15  Am.  A 
Eng.  R.  Cas.,  N.  8.,  847  (no  recovery  where  all  the  statutorjr  re* 
qnirements  have  been  complied  with) ;  Coulter  v.  Great  Northern  Ry. 
Co.  (N.  Dak.),  4  Am.  A  Egg.  R.  Cas.  N.  8.,  336;  Downing  v.  Mor* 
gan's  L.  A  T.  Ry.  A  8.  8.  Co.  (La.),  20  Am.  A  Eng.  R.  Cas.,  N.  8., 
412  (statutory  provisions  not  sole  measure  of  duty). 

tSee  foot-note  appended  to  McGoran  v»  New  Yorlr,  etc.,  R.  Co. 
(R.  I.),  9R.  R.  R.  367,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  367;  Chesa* 
pealce  ftO.  Ry.  Co.  v.  Riddle  (Ky.),  8  R.  R.  R.  77,  31  Am.  A  Eng.  R. 
Cas.,  N.  8.,  77;  Delaware,  L.  A  W.  K.  Co.  v.  Devore  (C.  C.  A.), 
8R.  R.  R.  56,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  56;  Passman  v.  West  Jer- 
sey A  S.  R.  R.  (N.  J.),  8  R.  R.  R.  74,  31  Am.  A  Eng.  R.  Cas.,  N.  S.. 
74  (care  required  of  bicyclist) ;  Defrieze  v.  Illinois  Cent.  R.  Co.  (Iowa), 
8R.  R.  R.  69,  31  Am  A  Eng.  R.  Cas.,  N.  8.,  69;  Barnhill  v,  Texas 
A  P.  Ry.  Co.  (La.),  7  R.  R.  R.  7,  30  Am.  A  Eng.  R.  Cas.,  N.  S., 
7;  Burns  v.  Metropolitan  St.  Ry.  Co.  (Kan.),  6  R.  R.  R.  476,  29  Am. 
A  Bng.  R.  Cas.,  N.  8.,  476  (street  railway  crossing) ;  Adams  v.  WiU 
mington  A  N.  Elec.  Ry.  Co.  (Del.),  4  R.  R.  R.  307,  27  Am.  A  Eng.  R. 
Cas.,  N.  S.,  307;  Edwards  v.  Southern  Ry.  Co.  (8.  Car.),  2  R.  R.  R, 
761, 25  Am.  A  Eng.  R.  Cas.,  N.  8«,  761 ;  Lorens  v.  Burlington,  etc.,  Ry, 
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road  crossing  is  the  care  which    reasonably  prudent  persons  wonld 
exercise  under  like  circumstances. 

Same — Presumption  of  Due  Care  on  Part  of  Deceased.^ 

In  the  absence  of  any  evidence  to  the  contrary,  the  law  preanmea 
that  a  traveler  killed  at  a  railroad  crossing:  exercised  due  care. 

Same — Same. 

The  presumption  that  a  traveler  at  a  railway  crossing  exercised 
due  care  is  inapplicable  when  the  circumstances  of  the  accident  are 
detailed  by  eyewitnesses. 

Same— Contributory  Negligence. 

Where  a  traveler  killed  at  a  railroad  crossing  could,  by  the  reason- 
able exercise  of  his  senses,  have  known  of  the  approaching  train  in 
time  to  have  prevented  the  accident,  but  saw  fit  to  cross  in  front  of 
the  train,  and  the  accident  happened  from  that  cause  alone,  he  was 
guilty  of  contributory  negligence  precluding  a  recovery. 

Same— Unmanageable  Horse — Liability. 

Where  the  horse  of  a  traveler  on  a  highway  became  unmanageable 
and  ran  cross  a  railroac^  crossing  in  front  of  a  train,  and  death  of  the 
traveler  happened  from  that  cause  without  fault  on  the  part  of  the 
railroad  company,  the  accident  was  an  inevitable  accident,  for  which 
the  company  was  not  liable. 

Death— Damages. 

•  In  measuring  the  damages  in  an  action  by  a  wife  for  the  negligent 
death  of  her  husband,  the  jury  are  not  to  be  governed  by  what  would 
probably  have  been  the  gross  earnings  or  income  of  decedent  takini? 
into  consideration  the  number  of  years  the  decedent  would  probably 
have  lived,  but  by  what  portion  of  the  gross  earnings  or  income  plain- 
tiff would  probably  have  received  from  her  husband  if  he   had  lived. 

Action  on  the  case  by  Mary  E.  Reed  against  the  Qaeen 
Anne*s  Railroad   Company.     Verdict  for  plaintiff. 

Plaintiff  claimed  that  in  the  month  of  March,  1901,  in  the 
town  of  Milton,  in  Sussex  county,  at  a  point  where  the  rail- 
road of  the  defendant  company  crosses  Federal  street,  the 
carriage  in  which  her  husband  was  riding  was  struck  by  one 
of  the  defendant's  locomotive  steam  engines  attached  to  a 
train  of  cars;  that  the  carriage  was  broken  to  pieces,  her 
husband  thrown  to  the  ground  and  killed;  that  his  death  was 
caused  by  the  negligence  of  the  defendant  company  in  then 

Co.  (Iowa),  1  R.  R.  R.  216,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  216;  Meeka 
V.  Ohio  River  Ry.  Co.  (W.  Va.),  5  R.  R.  R.  662,  28  Am.  A  Eng.  R, 
Cas.,  N.  8.,  662  (extraordinary  care,  to  avoid  consequences  of  unfor- 
seeable  negligence,  not  required) ;  Robertson  v,  Pennsylvania  R.  Co. 
(Pa.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  605  ^care  required  of  bicyclist) ; 
Central  R.  Co.  of  New  Jersey  v.  Smalley  (N.  J.  ),10  Am.  &  Eng.  R.  Cas., 
N.  S.,  463;  Silcock  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  18  Am.  &Eng. 
R.  Cas.,^.  8.,  459  (care  required  of  driver  of  team);  Davis  v. 
Concord  &  M.  R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  8., 
68;  Green  v.  Erie  R.  Co.  (N.  J.),  19  Am.  &  Eng.  R.  Cas.,  N.  8., 
308;  8chneider  v.  Northern  Pac.  Ry.  Co.  (Minn.),  19  Am.  &  Eng.  R. 
Cas.,  N.  8.,  314  (care  required  of  pedestrian)  $  Lewis  v,  Long  Island 
R.  Co.  (N.  Y.),  18  Am.  &  Eng.  R.  Cas.,  N.  8.,1;  Texas  &  P.  Ry.  Co. 
V.  Cody  (U.  8.),  7  Am.  A  Eng.  R.  Cas.,  N.  8.,  479  (street  crossing); 
Louisville,  N.  A.,  etc.,  R.  Co.  v,  Patchen  (111.),  10  Am.  A  Eng. 
R.  Cas.,  N.  8.,  852  (cars  obstructing  view);  note,  12  Am.  A  Eng.  R. 
Cas.,  N.  8.,  341  (care  commensurate  with  danger  required). 

g8ee  foot-note  appeoded  to  Blauvelt  v.  Delaware  L.  A  W.  R.  Co. 
(Pa.),  9  R.  R.  R.  466.  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  466,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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and  there  running  their  train  at  a  high  rate  of  speed,  with- 
oat  giving  the  asaal  signals  and  warning,  and  without  due, 
reasonable,  and  timely  warning  at  such  crossing. 

Argued  before  LORE,  C.  J.,  and  GRUBB  and  PENNE- 
WILL,  JJ. 

Robert  C.  White  and  James  A.  Marsh,  for  plaintiff. 
Charles  W.   CuUen,  for  defendant. 

William  B.  Carswell  testified  that  he  was  a  civil  engineer 
of  20  years'  experience  (including  3  years  on  construction 
work  on  the  Baltimore  &  Ohio  Railroad),  and  was  familiar 
with  the  crossing  in  question  and  surroundings,  having  made 
a  survey  and  plot  of  the  same.  Witness  further  testified 
that  there  was  an  embankment  250  feet  long  by  about  5  feet 
elevation  at  its  highest  point,  with  bushes,  briars,  and  cedar 
trees  growing  upon  it,  on  the  east  side  of  Federal  street 
approaching  said  crossing,  which  would  more  or  less  obscure 
a  traveler's  view  of  a  train  of  cars  approaching  said 
crossing  until  the  person  reached  the  point  where 
the  embankment  terminated  at  the  right  of  way  of 
the  defendant  company,  at  or  near  the  crossing.  The  wit- 
ness was  then  asked  by  Mr.  White:  ''Is  or  not  that,  in  your 
judgment,  an  unusually  dangerous  crossing  for  a  person 
coming  from  the  direction  of  Milton  and  crossing  the  railroad 
at  that  point,  with  a  train  approaching  from  the  east?" 
(Objected  to  by  counsel  for  defendant  on  the  ground  that  the 
question  as  to  whether  01  not  the  crossing  was  an  unusually 
dangerous  one  was  a  matter  to  be  determined  by  the  jury, 
and  not  by  the  witness). 

LORE,  C.  J.  We  think  the  witness  may  answer  the  ques- 
tion. 

"A.  Considering  the  physical  conformation  of  the  land,  I 
think  it  is." 

The  evidence  further  showed  that  the  train  which  struck 
the  deceased  consisted  of  a  locomotive  engine  and  two  pas- 
senger coaches;  that  said  train  was  a  west-bound  through 
extra;  that  about  the  time  that  Mr.  Reed,  driving  a  horse 
to  a  top  buggy,  passed  behind  the  embankment  some  250  feet 
from  the  crossing,  and  approaching  the  crossing,  the  engine 
blew  its  whistle  in  a  woods  some  2,000  feet  east  of  the  cross- 
ing, and  immediately  came  out  from  said  woods,  running  at 
the  rate  of  from  30  to  45  miles  an  hour,  and  did  not  blow  the 
whistle  again  until  just  before  or  about  the  time  of  the  col- 
lision with  defendant's  carriage,  when  two  or  three  sharp 
"toots"  were  sounded. 

Thomas  Van,  a  colored  man,  testified  on  behalf  of  the  plain- 
tiff that  he  lived  on  Federal  street  about  opposite  the  point 
where  the  hill  began  to  rise,  and  about  200  feet  from  said 
crossing;  that  on  the  day  of  the  accident  he  was  at  home, 
and,  on  looking  out  of  his  front  window,  saw  John  W.  Reed 
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driving  a  horse  to  a  carriage  slowly  down  Federal  street, 
coming  from  the  direction  of  Milton  toward  the  Federal  street 
crossing;  that  the  horse  was  ''just  about  jogging  along"; 
that  he  next  saw  Reed  and  his  team  while  jogging  along 
about  30  yards  from  the  crossing;  that,  having  heard  the 
train  blow,  and  at  that  time  having  gone  out  of  his  house,  he 
was  standing,  looking  at  Mr.  Reed,  to  see  whether  the  man 
intended  to  get  across  or  not  before  the  train  got  there;  that 
the  man  and  team  were  in  his  sight  from  that  time  until  the 
accident  happened;  that  the  horse  then  seemed  to  be  in  a 
''dead  level  run";  that  he  did  not  see  the  horse  make  any 
stop  at  all;  he  kept  right  on  running,  and  "jumped  the  track 
the  very  sam^  way";  that  he  did  not  see  Reed  look  to  either 
side  or  listen.  "His  head  was  down.  Did  not  seem  to  be 
taking  any  notice  of  anything  at  all — sitting  there.  Just 
about  the  ticne  the  hind  wheels  got  midway  of  the  track  the 
engine  struck  him.  The  next  I  saw  was  that  the  train  had 
run  up  to  some  pines  and  stopped,  and  I  looked  on  the  other 
side,  and  saw  the  horse  getting  up  out  of  a  bed  of  sand.  He 
was  not  injured  a  great  sight.  I  went  down  soon  afterwards, 
and  saw  pieces  of  the  carriage  laying  scattered  along  the 
railroad  track.  The  catriage  was  torn  all  to  pieces.  I  saw 
John  W.  Reed.  He  was  laying  head  toward  the  east  on  the 
eastern  side  of  the  track.  I  suppose  somewhere  about  fifty 
or  sixty  yards  from  the  crossing." 

Motion  for  Nonsuit. 

When  the  plaintiff  rested,  counsel  for  defendant  moved  for 
a  nonsuit  upon  two  grounds,  viz. :  First.  Because,  under 
the  proof,  the  death  of  John  W.  Reed  was  the  result  of  a  pure 
accident,  either  inevitable  or  unavoidable.  Second.  Be« 
cause,  under  the  proof,  there  was  contributory  negligence  on 
the  part  of  the  deceased. 

LORE,  C.  J.  Under  the  testimony  this  is  a  very  close 
case,  but  as  it  stands  we  must  decline  to  grant  a  nonsuit,  and 
will  let  you  go  to  the  jury. 

LORE,  C.  J.  (charging  the  jury).  This  action  is  brought 
by  Mary  E.  Reed,  the  plaintiff,  against  the  Queen  Anne's 
Railroad  Company,  the  defendant,  to  recover  damages  for 
the  death  of  her  husband,  John  W.  Reed.  She  claims  that 
in  the  month  of  March,  1901,  in  the  town  of  Milton,  in  this 
county,  at  a  point  where  the  railroad  of  the  defendant  com- 
pany crosses  Federal  street,  the  carriage  in  which  her  hus- 
band was  riding  was  struck  by  a  locomotive  steam  engine 
attached  to  a  train  of  cars;  that  the  carriage  was  broken  to 
pieces,  her  husband  thrown  to  the  ground  and  killed ;  that 
his  death  was  caused  by  the  negligence  of  the  defendant  com^ 
pany  in  then  and  there  running  their  train  at  a  high  rate  of 
speed,  without  giving  the  usual  signals  and  warning,  and 
without  due,  reasonable,  and  timely  warning  at  such  cross* 
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ing;  that  by  reason  of  each  death  she,  as  his  widow,  has  sus- 
tained damages  which  she  seeks  to  recover  in  this  suit. 

While  there  are  no  new  or  disputed  questions  of  law  raised 
in  the  case,  yet,  at  the  request  of  the  counsel  for  both  parties, 
it  is  our  duty  to  instruct  you  as  to  certain  rules  of  law  which 
are  to  govern  you  in  reaching  your  verdict.  This  action  is 
founded  upon  the  negligence  of  the  defendant  company.  If, 
therefore,  the  company  was  guilty  of  no  negligence  at  the 
time  of  the  accident,  there  can  be  no  recovery.  The  mere 
fact  that  John  W.  Reed  was  killed  at  that  crossing  by  the 
train  of  the  defendant  does  not  warrant  a  verdict  for  the 
plaintiff.  There  must  be,  in  addition  to  the  proof  of  the  kill- 
ing, further  proof  that  such  death  resulted  from  the  negligence 
of  the  defendant  company.  Such  negligence  is  never  pre- 
sumed, but  must  be  satisfactorily  proved  by  the  preponder- 
ance of  the  evidence  in  the  case.  If  not  so  proved,  your 
verdict  should  be  for  the  defendant.  Public  highway  crossings 
at  grade  of  a  railroad  operated  by  steam  engines  are  in  them- 
selves danger  warnings,  both  to  the  company  itself  and  to 
travelers  on  the  public  highways  using  such  crossings.  When 
railroad  trains  are  approaching  such  crossings,  it  is  the  duty 
of  the  company  to  give  due  and  timely  warning  of  such  ap- 
proach, so  that  travelers  upon  the  highway  may  have  reason- 
able notice  thereof.  It  is  further  their  duty  to  regulate  the 
speed  of  the  cars  according  to  the  danger.  If  the  crossing 
be  in  a  thickly  populated  or  much  frequented  locality,  or  if 
the  view  of  the  crossing  be  obstructed,  or  exceptionally 
dangerous  from  any  cause,  it  is  the  duty  of  the  company  to 
exercise  greater  care  and  caution,  proportioned  in  every  case 
to  the  danger,  so  as  reasonably  to  avoid  accident.  On  the 
other  hand,  there  is  a  like  duty  imposed  upon  the  traveler 
upon  the  highway.  He  must  exercise  in  every  case  care 
proportioned  to  the  dangerous  nature  of  the  crossing.  If 
there  are  no  obstructions,  and  the  approaching  train  can  be 
readily  seen,  he  must  reasonably  use  all  his  senses  to  avoid 
the  danger.  If  by  stopping,  looking,  or  listening  he  could 
see  or  hear  the  approaching  train,  and  he  does  not  do  so,  and 
the  accident  happens  from  that  cause  only,  he  takes  the 
risk,  and  must  bear  the  consequences  of  his  own  carelessness. 
If  the  view  of  the  crossing  be  obstructed,  or  it  is  otherwise 
exceptionally  dangerous,  he  must  use  care  and  caution  in 
proportion  to  such  increase  of  danger  and  to  any  knowledge 
that  may  come  to  him  from  familiarity  with  the  locality  or 
the  surrounding  conditions. 

What  particular  facts  constitute  negligence  in  any  partic- 
ular case  the  court  will  not  attempt  to  prescribe.  What  par- 
ticular acts  or  things  should  be  done  or  omitted  so  as  to 
constitute  due  and  reasonable  care  and  caution  on  the  part  of 
the  railroad  on  the  one  hand,  or  on  the  part  of  the  traveler 
upon  the  highway  on  the  other,  depends  upon  the  circum- 
stances of  each  case.     The  speed  of  the  train;  the  giving  of 
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singals  or  warning  and  other  precautions  on  the  part  of  the 
railroad  company ;  the  stopping,  looking,  or  listening,  and 
other  precautions  on  the  part  of  the  traveler — must  vary  with 
the  varying  conditions  and  danger  in  each  case.  Where  the 
law  does  not  limit  the  speed  of  railroad  trains,  such  speed  is 
in  the  discretion  of  the  company,  reasonable  precaution  being 
taken  therein  for  the  security  of  life  and  property.  Mere 
compliance  with  signals  or  warning  required  by  the  statute 
may  not  be  sufficient  where  the  surrounding  conditions  rea- 
sonably demand  other  and  more  effective  warning.  In  every 
case  the  rule  is  that  each  party  should  do  what  reasonably 
careful  and  prudent  persons  would  do  under  like  circum- 
stances. In  the  absence  of  any  evidence  to  the  contrary,  the 
law  presumes  that  at  the  time  of  the  accident  John  W.  Reed, 
the  deceased,  did  his  duty,  and  did  exercise  reasonable  care 
and  caution.  This,  however,  is  mere  presumption  of  law. 
Such  presumption  does  not  apply  where  all  the  circumstances 
of  the  accident  are  detailed  by  eyewitnesses  who  saw  the 
same.  In  such  case  you  should  be  governed  by  that  evidence. 
If  John  W.  Reed  knew,  or  by  the  reasonable  exercise  of  his 
senses  could  have  known,  of  the  approaching  train  that  day 
in  time  to  have  prevented  the  accident,  and  saw  fit  to  take 
the  risk  of  crossing  in  front  of  the  train,  and  the  accident  hap- 
pened from  that  cause  alone,  he  would  be  guilty  of  contrib- 
utory negligence,  and  the  plaintiff  cannot  recover.  In  other 
words,  if  you  believe  that  the  accident  would  not  have  hap- 
pened had  John  W.  Reed  stopped,  looked,  and  listened  before 
driving  on  the  railroad  track,  and  that  he  did  not  stop,  look, 
and  listen,  your  verdict  should  be  in  favor  of  the  railroad 
company.  If  his  horse  became  unmanageable  from  jany 
cause,  and  ran  away  across  the  track,  and  the  accident  hap- 
pened from  that  cause,  without  fault  on  the  part  of  the  rail- 
road company,  it  would  be  in  the  nature  of  an  inevitable 
accident,  for  which  the  defendant  company  would  not  be 
liable.  If  at  the  time  of  the  accident  John  W.  Reed  contrib- 
uted proximately  in  any  way  thereto,  the  plaintiff  cannot 
recover.  The  law  will  not  attempt  to  measure  the  degree 
of  such  contributory  negligence.  If,  however,  the  accident 
happened  from  the  negligence  of  the  defendant  company 
only,  then  your  verdict  should  be  for  the  plaintiff. 

If  you  find  for  the  plaintiff,  it  should  be  for  such  a  sum  of 
money  as  will  reasonably  compensate  her  for  any  and  all 
damages  that  she  has  sustained  or  may  hereafter  sustain  by 
reason  of  the  death  of  her  said  husband,  basing  your  verdict 
upon  the  number  of  years  the  deceased  would  probably  have 
lived  had  he  not  been  so  killed.  In  measuring  damages  in 
this  case  you  are  not  to  be  governed  by  what  would  probably 
have  been  the  gross  earnings  or  income  of  the  deceased,  but 
by  what  portion  of  the  gross  earnings  or  income  the  plain- 
tiff would  probably  have  received  from  the  deceased,  as  his 
wife,  if  he  had  lived. 

Verdict  for  plaintiff  for  $5,ooo. 
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{Supreme  Court  of  Texas ^  March  94^  1904,) 

[79  8.  W.  Rep.  514.] 

Employees  of  Contractor— Licensee  on  Track— Cere  Due  from  Rail- 
road* 

Where  oae  employed  by  coatractors  who  were  getting  ont  gravel 
lor  a  railroad  company  rode  to  and  from  his  work,  on  a  train  which 
hauled  the  gravel,  with  permission  of  the  agents  of  the  railroad  com* 
pany,  the  railroad  only  owed  him  the  dnty  of  exercising  ordinary 
care  not  to  injure  him. 
Same — Same — Negligence— Sufficiency  of  Evidence. 

While  standing  on  the  footboard  of  the  locomotive  and  having  hold 
of  the  handhold,  plaintiff  fell  under  the  train  and  was  injured,  and 
in  an  action  for  the  injaries  he  testified  that  there  was  a  "sadden 
jerk,  a  jar,  a  sudden  sort  of  stop"  which  loosened  his  hold.  Other 
persons  who  were  on  th%  footboard  were  not  disturbed :  held,  that 
the  evidence  failed  to  show  a  failure  of  the  railroad  company  to 
exercise  that  ordinary  care  which  they  were  under  obligations  to 
exercise  toward  plaintiff. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judi- 
cial District. 

Action  by  S.  A.  Lovett  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.     Judgment  in  favor  of  plaintiff  was 

*A8  to  the  care  due  licensees,  see  foot-note  appended  to  Alabama 
Oreat  Southern  R.  Co.  v.  Guest  (Ala.),  9  R.  R.  R.  441,  32  Am.  A 
£ag.  R.  Cas.,  N.  S.,  441  (licensees  on  track);  foot-note  appended  to 
State  V.  Western  Maryland  R.  Co.  (Md.),  9  R.  R.  R.  759,  32  Am.  A 
'Rng  R.  Cas.,  N.  8.,  759  (care  due  persons  on  railroad  company's 
premises  to  transact  business  with  it  as  a  common  carrier  of  freight) ; 
Kansas  City  Southern  Ry  Co.  v.  Moles  (C.  C.  A.),  8  R.  R.  R.  22,  31 
Am.  Sl  Kng.  R.  Cas.,  N.  S.,  22  (care  due  in  switching  cars  to  per* 
sons  on  or  about  track  engaged  in  unloading  them) ;  Indianapolis  St. 
Ry.  Co.  V,  Hockett  (Ind.),  7  R.  R.  R.  787,  30  Am.  &  Bug.  R.  Cas., 
K.  S.,  787  (liability  for  injury  to  newsboy  ordered  from  moving 
streetcar);  Central  of  Georgia  Ry.  Co.  v.  Duffy  (Ga.),  6  R.  R.  R. 
660,  29  Am.  A  £ng.  R.  Cas.,  N.  8.,  660  (duty  to  know  that  licensee  is 
on  train);  Cleveland,  A.  A  C.  Ry.  Co.  v.  Workman  (Ohio),  4  R.  R. 
R.  551,  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  551  (duty  to  employee  using 
hand  car  as  licensee) ;  Peak  v.  Louisville  A  N.  R.  Co.  (Ky. ),  2  R. 
R.  R.  7,  2-^  Am.  A  Eng.  R.  Cas.,  N.  8.,  7  (duty  to  licensee  on  freight 
train);  Baltimore  A  O.  8.  W.  Ry.  Co.  v.  Coz  (Ohio),  3  R.  R.  R. 
939,  26  Am.  A  Eng  R.  Cas.,  N.  S.,  939  (liability  for  injury  to  per* 
son  on  freight  train  with  consent  of  conductor) ;  Great  Northern  Ry. 
Co-  V.  Bruyere  (C.  C.  A.),  4  R.  R.  R.  141,  27  Am.  A  Eng.  R.  Cas., 
K.  S.,  141  (husband  on  train  to  assist  wife,  a  passenger) ;  Rathbone 
V.  Oregon  R.  Co.  (Ore.),  1  R.  R.  R.  511,  24  Am.  A  Eng.  R.  Cas.,  N. 
S.,  511  (liability  for  injury  to  person  on  hand  car  by  invitation  of 
section  foreman);  extensive  note,  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  303 
et  seq. ;  note,  22  Am.  A  Eng.  R.  Cas.,  N.  8.,  169  et  seq. ;  Tully  v. 
Philadelphia,  etc.,  R.  Co.  (Del.),  23  Am.  A  Eng.  R.  Cas.,  N.  8., 
209;  Ix>uisville  A  N.  R.  Co.  v.  Thornton  (Ky.),  19  Am.  A  Eng.  R. 
Cas.,  N.  8.,  229  (duty  to  person  riding  on  train  by  invitation  of  fire* 
man) ;  Lingenfelter  v.  Baltimore  A  O.  8.  W.  Ry.  Co.  (Ind.),  16  Am, 
A  Eng.  R.  Cas.,  N.  8.,  690;  Cronan  v.  Crescent  City  R.  Co.  (La.), 
6  Am.  A  Eng.  R.  Cas.,  N.  S.,  225  (boys  allowed  to  ride  on  street 
railway  car  platform). 
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reversed  by  the  Court  of  Civil  Appeals  (74  S.  W.  570),  and 
plaintiff  bdngs  error.    Affirmed. 

W.  W.  Wilkins  and  Randell  &  Wood,  for  plaintiff  in  error. 
J.  W.  Terry  and  Chas.  K.  Lee,  for  defendant  in  error. 

WILLIAMS,  J.  The  Court  of  Civil  Appeals  reversed  a 
judgment  of  the  district  court,  recovered  by  plaintiff  in  error 
against  the  defendant  in  error  for  damages  for  personal  in- 
juries, and  rendered  judgment  in  favor  of  the  defendant.  The 
court  based  its  action  upon  two  propositions,  which  were : 
(i)  There  was  no  evidence  of  negligence  on  the  part  of  the 
defendant;  and  (2)  that  the  evidence  conclusively  established 
contributory  negligence  on  the  part  of  plaintiff. 

Upon  a  close  examination  of  the  evidence,  this  court  is  of 
the  opinion  that  the  first  reason,  if  not  the  second,  is  sound* 
It  is  important  to  determine  the  legal  relation  in  which 
plaintiff  and  defendant  stood  to  each  other  when  the  former 
received  his  injuries.  Plaintiff  was  an  employee  of  Ricker, 
Lee  &  Co.  and  not  of  the  railroad  company.  Nor  was  he, 
when  hurt,  a  passenger.  The  railroad  company  owned  a 
gravel  pit  situated  a  short  distance  from  its  road,  from  which 
it  obtained  gravel  used  in  improving  its  tracks,  etc.  From  its 
main  line  to  this  pit  was  a  spur  track  used  by  defendant,  not 
for  carrying  freight  or  passengers,  but  solely  for  the  trans- 
portation of  the  gravel  for  its  own  use.  Upon  this  spur  it 
operated  a  switch  engine  to  haul  empty  flat  cars  to  the  pit 
and  loaded  ones  from  the  pit  to  a  siding  upon  its  main  line. 
Ricker,  Lee  &  Co.  were  independent  contractors  who  had 
engaged  with  the  defendant  to  get  gravel  out  of  the  pit  and 
load  it  upon  the  cars,  and  for  this  purpose  had  employed 
plaintiff  and  other  hands.  The  duty  of  the  servants  of  the 
railroad  company  was  therefore  to  carry  empty  cars  to  the 
proper  points  for  loading  and  loaded  ones  to  the  siding  men- 
tioned, while  that  of  the  servants  of  Ricker,  Lee&  Co.  was  to 
load  the  cars  with  gravel.  The  last-mentioned  servants 
boarded  at  the  station  house  upon  defendant's  main  line, 
about  three-fourths  of  a  mile  from  the  pit.  The  contract 
between  the  railroad  company  and  Ricker,  Lee  &  Co.  did 
not  obligate  the  former  to  convey  the  employees  of  the  latter 
to  and  from  this  boarding  place,  or  to  perform  for  them  any 
service  which  affects  the  questions  before  us.  These  em- 
ployees had  for  a  long  time  been  in  the  habit  of  riding  on  the 
engine  and  cars  back  and  forth  from  the  pit  to  the  section 
house,  and  we  shall  assume  that  the  evidence  justifies  the 
conclusion  that  this  was  done  with  the  permission  of  author- 
ized agents  of  the  railroad  company.  This  is  the  strongest 
statement  of  the  right  of  the  men  to  so  ride  that  can  be 
made  consistent  with  the  evidence.  Sometimes  the  trip  was 
made  with  engine  alone,  while  at  others  it  had  attached  to  it 
cars,  loaded  or  empty.  The  men  sometimes  walked,  but 
generally  rode,  to  and  from  their  boarding  house,  selecting 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       341 

Lo^ett  V.  Gulf,  etc.»  Ry.  Co 

for  themselves  the  parts  of  the  engioe  or  train  which  they 
iwould  occupy,  except  that  the  engineer  did  not  allow  them 
to  ride  in  the  cab.  The  evidence  indicates  that  they  stood 
apon  the  footboard  of  the  engine,  as  well  as  at  any  other 
place  they  chose.  On  the  day  of  plaintiff's  injury  he  and 
the  other  hands  of  Rtcker,  Lee  &  Co.  were  going  from  the 
pit  to  their  dinner  upon  the  train,  consisting  of  the  engine, 
and  a  number  of  fiat  cars  loaded  with  gravel.  The  plaintiff 
and  another  employee  stood  upon  the  footboard  of  the  engine, 
between  it  and  the  next  flat  car,  holding  on  by  hahdholds 
upon  the  rear  end  of  the  engine.  A  third  employee  sat  upon 
the  end  of  this  flat  car,  with  his  feet  hanging  down  between 
it  and  the  engine.  The  plaintiff  claims  that  he  was  thrown 
from  this  position  and  in  front  of  the  wheels  of  the  car  by 
a  sadden  jerk,  or  jar,  caused  by  the  negligence  of  the  engi- 
neer. Neither  the  other  man  who  stood  upon  the  same  foot- 
board, nor  he  who  sat  upon  the  car  next  to  them,  was  injured  or 
disturbed.  When  closely  scrutinized,  the  evidence  descrip- 
tive of  this  jerk  and  its  effect  is  all  that  is  adduced  to  support 
the  charge  of  negligence.  There  is  evidence,  it  is  true,  that 
tends  to  show  that  the  engineer  was  approaching  the  main 
track  at  too  high  rate  of  speed,  when  another  train  made  its 
appearance  thereon  near  the  switch  leading  to  the  spur 
track;  and  it  is  contended  that  the  danger  of  a  collision,  thus 
brought  about  by  the  negligence  of  the  engineer,  necessitated 
a  sudden  stop  which  caused  plaintiff's  injuries.  But  it  was 
only  a  jerk  which,  plaintiff  claims,  caused  the  fall,  and,  assum- 
ing that  it  was  produced  by  some  action  of  the  engineer,  the 
question  at  last  is,  was  the  jerk  of  such  a  character  as  to  con- 
stitute evidence  that  such  action  as  the  engineer  took  was 
negligent? 

It  must  be  considered  that  plaintiff  was  neither  a  passen- 
ger, nor  an  employee  in  the  discharge  of  his  duty.  He  was 
simply  a  volunteer  riding  with  permission  of  defendant,  gra- 
tuitously given,  in  the  place  selected  by  himself.  Downey  v, 
C.  &  O.  Ry.  Co.,  28  W.  Va.  742.  He  was  riding  upon  a 
gravel  train,  in  a  position  from  which  he  would  easily  be 
thrown  by  jerks  and  jolts,  to  which  such  conveyances  are 
subject,  even  when  carefully  operated.  In  availing  himself 
of  the  permission  to  ride,  be  assumed  all  the  risks  which 
arose  from  the  character  of  the  conveyance  and  the  ordinary 
methods  of  operating  it.  The  servants  of  the  railway  com- 
pany owed  him  only  the  duty  of  taking  ordinary  care  not  to 
injure  him,  and,  subject  to  that  duty,  had  the  right  to  operate 
the  train  as  the  exigencies  of  the  business  of  their  employer 
required.  With  these  facts  in  mind,  can  it  be  said  that  a  jerk 
which  threw  plaintiff  from  such  a  position  on  such  a  train 
is  evidence  of  negligence  on  the  part  of  the  engineer  in  oper- 
ating such  train?  He  describes  it  as  a  ''sudden  jerk"  or 
^'jar,"  ''a  sudden  sort  of  a  stop,"  which  broke  loose  bis  hold, 
when  he  was  holding  to  the  handhold  ''as  tight  as  a  man 
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could  hold  anything,''  and  threw  him  off.  He  farther  testi- 
fied: ''I  was  holding  on  as  tight  as  was  necessary  to  keep 
me  from  falling  off  that  train;*'  after  which  the  followingr 
questions  and  answers  occur  in  the  record:  ''Q.  Then  it 
would  take  a  very  violent  jar  to  jar  you  off,  wouldn't  it?  A. 
Well,  it  throwed  me  off.  Q.  Well,  it  wasn't  a  very  violent 
jar,  was  it?  A.  It  was  a  violent  jar  to  me.  Q.  If  it  was  a 
violent  jar  to  you,  wasn't  it  a  violent  jar  to  the  train?  A.  I 
suppose  so."  The  record  further  shows  that,  except  by  in- 
ference from  seeing  the  other  train  on  the  main  line,  the 
application  of  the  air  brakes,  and  the  jerk,  as  he  describes 
it,  plaintiff  had  no  knowledge  of  what  the  engineer  did;  and 
all  of  the  other  evidence  in  the  case  is  to  the  effect  that  the 
engineer  did  nothing  to  cause  an  extraordinary  jar  of  the 
engine.  The  use  of  such  words,  descriptive  of  the  character 
of  the  jerk  in  such  a  train,  is,  in  our  opinion,  insufficient  to 
raise  an  inference  of  negligent  action  on  the  part  of  the 
engineer,  of  which  there  is  no  other  evidence,  especially  when 
considered  in  connection  with  the  undisputed  fact  that  others 
equally  exposed  with  plaintiff  were  not  affected.  In  some 
cases  such  a  fact  might  speak  for  itself  and  furnish  evidence 
of  negligence,  as  in  case  of  a  passenger  thrown  from  a  train 
(Choate  v.  Railway  Co.,  90  Tex.  82,  36  S.  W.  247,  37  S.  W. 
319);  but  the  probability  of  such  occurrences  in  this  kind  of 
train,  properly  managed,  to  one  exposed  as  plaintiff  was, 
renders  such  a  conclusion  inadmissible  under  the  facts  of  this 
case. 

It  is  unnecessary  to  consider  the  other  reasons  for  the 
action  of  the  Court  of  Civil  Appeals. 

Affirmed. 


Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x. 

{Court  of  Appeals  of  Kentucky^  March  11^  1904.) 
[79  S.  W.  Rep.  252.] 

Accident  on  Track—Trespasser. 

In  an  action  against  a  railroad  for  the  death  of  a  person  whilo 
walking  on  the  track,  the  proof  showed  that  the  track  was  not 
within  the  limits  of  any  city,  though  it  was  laid  on  land  which  had 
been  platted  as  a  street  in  a  plan  for  laying  out  a  town  which  was  in- 
effectual. It  appeared  that  the  railroad  had  condemned  the  strip  for 
a  right  of  way,  and  had  been  using  it  for  about  20  years.  There 
was  no  roadway  on  the  track  for  the  use  of  public  travel,  though  people 
sometimes  walked  on  the  track,  or  alongside  of  it:  held  sufficient 
to  show  that  deceased  was  a  trespasser. 

8sme— Sanne — Duty  of  Railroad.* 

A  railroad  company  owes  no  duty  to  a  trespasser  on  its  track, 
where  his  presence  is  not  discovered  in  time  to  avoid  injuring    him. 

*8ee  foot-note  appended  to  Myers  v,  Boston  &  Maine  R.  R.  (N.  H.)» 
8  R.  R.  R.  737,  31  Am.  &  Bng.  R.  Cas.,  N.  8.,  737,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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Same — Licensees.t 

The  fact  that  a  railroad  company  acquiesces  in  the  nse  of  its 
tracks  by  pedestrians  does  not  amount  to  a  license  to  so  nse  it. 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  James  G.  See,  deceased, 
against  the  Chesapeake  &  Ohio  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

£.  L.  Worthington  and  W.  H.  Wadsworth,  for  appellant. 
Jas.  Andrew  Scott,  R.  S.    Dinkle,  and  W.  C.  Marshall,  for 
appellee. 

PAYNTER,  J.  Between  5  and  6  o'clock  p.  m.  November 
26,  1900,  James  G.  See,  while  walking  along  the  track  of 
appellant  about  400  feet  east  of  Normal,  a  station  between 
Ashland  and  Catlettsburg,  was  struck  by  one  of  appellant's 
''shuttle  trains"  and  killed.  This  action  was  instituted  to 
recover  damages  for  the  loss  of  his  life.  The  alleged  negli- 
gence consisted  in  the  failure  of  appellant  to  give  signals,  by 
sounding  the  bell  or  blowing  the  whistle,  of  the  train's  ap- 
proach, in  not  having  a  headlight  on  the  front  of  the  train, 
and  in  failing  to  have  some  one  in  a  position  to  see  and  warn 
persons  who  might  be  on  the  track  of  the  train's  approach. 
The  shuttle  train  consisted  of  a  tender,  engine,  and  two  cars. 
It  was  going  east  from  Ashland  at  the  rate  of  25  or  30  miles 
an  hour.  The  engine  was  backing.  So  the  tender  was  in 
front  of  the  engine.  The  uncontradicted  evidence  shows  that 
the  cars  were  lighted,  and  that  the  fireman  and  engineer  were 
in  their  proper  places.  The  evidence  conduces  to  show  that 
the  decedent  was  walking  along  the  track  in  the  same  direc- 
tion in  which  the  train  was  going,  and  while  so  doing  was 
struck  by  the  train. 

It  appears  that  in  1874  Williams,  as  owner  of  the  land, 
had  made  and  put  upon  record  a  plat  of  a  town  designated 
as  ''East  Ashland."  It  covered  a  distance  from  Keyes  creek 
about  1,000  feet  to  a  point  east  of  there.  Winchester  avenue 
was  shown  to  run  about  i,cxxD  feet  eastwardly.  Bell  street 
was  the  first  street  east  of  Keyes  creek  intersecting  Winches- 
ter avenue.  Next  was  Ann  street,  and  the  next  was  Eliza- 
beth street.  There  were  other  streets  laid  out,  running 
parallel  with  Winchester  avenue,  but  they  were  never  opened 
as  streets.  Neither  was  Bell  nor  Elizabeth  street.  Ann  street 
seems  to  be  used  for  crossing  appellant's  road  at  its  station 
called  ''Normal."  The  town  was  never  incorporated.  A  line 
drawn  from  the  south  side  of  the  land  plotted  to  the  bank  of 
the  Ohio  river  is  about  one-third  of  a  mile  in  length.  Van- 
sant's  sawmill  is  situated  on  or  near  Keyes  creek,  but  it  does 

tAs  to  what  doea,  and  doea  not,  conatitate  a  licenae  to  travel  in 
a  railroad  right  of  way,  aee  foot-note  appended  to  Wilmnrth  v,  lUi- 
noia  Cent.  K.  Co.  (Ky.),  8  R.  R.  R.  762,  31  Am.  A  Eng.  R.  Caa.,  N. 
8.,  762,  where  all  the  preceding  anthoritiea  in  thia  aeriea  are  collected. 
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not  appear  whether  or  not  it  is  on  the  land  plotted.     About 
a  quarter  of  a  mile  east  of  the  east  line  of  the  land   plotted 
is  a  mill.     Situated  within  the  plotted  territory  is  a  planing 
mill,  working  lo  to  20  men.     One  witness  testifies  that  there 
are   50  houses  situated   between  the  hills,  on  the  south,  the 
Ohio  river,  on  the  north,  Keyes  creek,  on  the  west,  and  the 
mill  referred  to  as  being  situated  east  of  the  plotted  territory, 
and  that  there  are  four  or  five  hundred  people  living  within 
boundary  just  given,  but  the  witness  fails  to  state  how  many 
houses  are  within  the  plotted  territory.     One  witness  testi- 
fies that  there  are  five  houses  fronting  toward  the  railroad, 
on  the  south  side  of  it,  between  Normal  and  the  place  where 
the  accident  happened,  and  two  back  of  them.     There  seem 
to  have    been    no    houses    on    the    north    side    of    the 
railroad,     between    Normal    and    the    place    where     See 
was  killed,   because    the    evidence    shows    that    the    lots 
or  territory  fronting  the  railroad  had  a  road  or  driveway  over 
it,  which  was  considerably  used.     Immediately  south  of  the 
railroad  was  a  street  car  line,  and  immediately  south  of  that 
vyas  the  turnpike   road,  both  of  which    were  between  the 
houses  situated  on  the  south  side  and  the  railroad.    The  ap- 
pellant had  two  tracks  along  the  so-called  Winchester  avenue, 
one  of  which  seems  to  have  been  elevated  two  feet  above  the 
surface  of  the  ground.     There  was  no  travel  over  the  so-called 
Winchester  avenue,  except  persons  who  walked  on  the  track 
or  along  the  side  of  it.     There  was  no  road  crossing  within 
the  plotted  territory,   except  at  Normal,  though  east  of  that 
point  there  was  a  path  over  which  persons  walked.     Wil- 
liams' property  seems  to  have  passed  into  the  hands  of  others, 
and  the  land  covered  by  the  so-called  Winchester  avenue 
was  condemned  for  the  right  of  way  for  the  railroad,  and  it 
had  been  so  using  it  for  about  20  years  before  the  accident 
happened.     The  west  line  of  the  plotted  territory  was  a  mile 
and  a  quarter  east  of  Ashland,  and  the  east  line  was  three- 
quarters  of  a  mile  west  of  Catlettsburg.     Quite  a  good  many 
people  walked  over  the  track  through  the  plot  of  ground 
described.     The  court  has  endeavored  to  give  the  local  situ- 
ation at  the    time  of  the    accident  as  shown  by  the  record. 
East  Ashland  was  never  incorporated.     The  plan  to  lay  out  a 
city  was  ineffectual.     There  was  no  one  representing  the  pub- 
lic to  accept  the  proposed  dedication.     The  public  never 
evinced  any  purpose  to  accept  it.     So  far  as  the  record  shows, 
it  was  never  used  by  the  public  as  a  street.     On  the  contrary, 
the  only  inference  to  be  drawn   from  the  testimony  is  that 
Williams,  his  successors   in   ownership,  and  the  public,  ac- 
quiesced in  the  appropriation  of  the  strip  of  land  by  the  rail- 
road company.     It  necessarily  follows  that  the  appellant  was 
a  trespasser  upon  the  right   of  way  at  the  place  of  the  acci- 
dent. 

The  well-settled  rule  in  this  state  is  that  those  in  charge 
of  a  train  owe  no  duty  to  a  trespasser,  except,  when  his  pre&- 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cab.  N  S       345 

Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'z 

ence  is  discovered  upon  the  track,  to  use  reasonable  care  to 
avoid  injuring  him.  This  rule  has  been  so  repeatedly  enun- 
ciated by  this  court  that  it  would  be  labor  lost  to  cite  cases 
in  its  support.  There  is  no  duty  resting  upon  those  in  charge 
of  a  train  to  sound  whistles  or  ring  bells  or  to  carry  head- 
lights to  giye  warning  to  trespassers.  They  did  not  have  to 
anticipate  their  presence  upon  the  track.  The  fact  that  the 
railroad  company  may  have  acquiesced  in  the  use  of  its^  track 
by  pedestrians  does  not  amount  to  a  permission  or  license 
to  so  use  it.  Brown  v.  Louisville  &  Nashville  R.  Co.,  97  Ky. 
228.  30  S.  W.  639;  Dilas'  Adm'r  v.  C.  &  O.  Ry.  Co.  (Ky.) 
71  S.  W.  492;  C.  &  O.  Ry.  Co.  V.  Perkins  (Ky.)47  S.  W.  259* 
The  rule  we  have  announced  is  recognized  by  counsel  for 
appellee,  but  it  is  contended  that  it  does  not  apply  to  this 
case,  because  of  the  place  where  the  accident  happened.  It 
is  contended  that  the  rule  which  applies  to  the  movement 
of  trains  in  cities  and  towns  should  apply  to  this  case.  The 
well-settled  rule  of  this  court  requires  that  the  agents  and 
employees  of  a  railroad  company,  in  operating  trains  through 
the  streets  of  a  city  or  town,  shall  keep  a  lookout  along  the 
line  of  railway,  where  people  are  likely  to  be  found  upon  the 
right  of  way.  In  cities  and  towns  there  are  streets  and  street 
crossings.  Frequently  the  railroad  tracks  are  along  a  street 
— some  places  so  constructed  that  vehicles  may  be  driven 
over  them  at  any  point.  At  others  vehicles  are  required  to 
cross  the  tracks  at  street  intersections.  So  in  towns  and 
cities  the  traveling  public  use  the  streets  in  common  with 
the  railroad  company.  In  addition  to  that,  persons  may  be 
expected  at  any  time  to  be  walking  on  the  space  in  the  street 
occupied  by  the  railroad  company  with  its  track.  Due  re- 
gard for  human  life  requires  that  those  operating  trains  in 
cities  and  towns  should  keep  a  lookout  for  persons  on  the 
track,  with  the  purpose  of  avoiding  injuring  them,  as  well 
as  to  protect  the  property  and  lives  in  their  keeping.  In  the 
case  at  bar  the  railroad  tracks  were  not  on  a  street.  They 
were  not  on  a  strip  of  land  upon  which  the  public  had  the 
right  to  travel.  There  was  no  roadway  on  it  for  the  use  of 
public  travel.  There  were  no  streets  intersecting  it,  no  road 
crossings  over  it,  except  at  the  station  called  ''Normal,"  and 
the  approach  to  it  seems  to  be  a  road  over  the  strip  of  land 
designated  as  ''Ann  Street"  on  the  plot.  There  was  neither  a 
roadway  nor  street  used  at  the  point  where  the  accident  hap- 
pened. The  duty  to  sound  bells  and  whistles  to  give  warn- 
ing to  those  who  were  upon  the  track  did  not  exist,  because 
no  one  could  rightfully  be  on  the  track  at  the  place  of  the 
accident.  If  the  law  imposed  the  duty  upon  those  in  charge 
of  the  train  to  have  sounded  the  bell  and  whistled  before 
approaching  Normal,  it  did  so  for  the  protection  of  those 
who  might  be  and  had  the  right  to  be  at  that  crossing,  not 
for  the  protection  of  a  trespasser  on  the  track  east  of  there. 
In  the  case  of  Cahill  v.  Cincinnati,  etc..  Railway  Co.,  92  Ky. 
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345»  i8  S.  W.  2,  the  court  held  there  was  a  breach  of  duty  in 
failiog  to  whistle  at  a  public  crossing,  because  Cahill,  who 
h|id  the  right  to  the  use  cf  a  private  crossing,  also  had  the 
right  to  rely  upon  the  railroad  company's  performance  of 
its  duty  in  whistling  at  the  public  crossing.  It  was  thas 
guilty  of  a  breach  of  duty  to  the  public  and  to  Cahill — the 
latter,  because  of  his  right  to  the  use  of  the  private  crossing. 
The  Conley  Case,  89  Ky.  402,  12  S.  W.  764,  the  Shelby 
Case,  Ss  Ky.  224,  3  S.  W.  157,  and  the  Keelin  Case  (Ky.)  62 
S.  W.  261,  are  cited  to  support  the  recovery  in  the  case.  In 
the  Shelby  Case  the  court  found  the  party  killed  by  the  rail- 
road was  not  a  trespasser,  that  he  had  the  right  to  be  where 
the  accident  happened,  that  the  railroad  company  owed  him 
a  duty,  and  that  his  death  resulted  from  a  breach  of  its  duty. 
The  facts  of  the  Conley  Case  are  very  dissimilar  to  the  case 
at  bar,  and  this  court  does  not  understand  that  the  case  does 
or  was  intended  to  change  the  rule  which  we  adhere  to  and 
apply  in  this  case.  Neither  is  the  Keelin  Case  a  departure 
therefrom.  The  accident  under  consideration  in  that  case 
happened  in  a  city  with  a  population  of  more  than  3,000, 
with  streets  and  street  crossings  over  the  railroad  tracks. 
We  are  asked  to  apply  to  this  case  the  doctrine  which  im- 
poses a  duty  on  those  operating  railroad  trains  through  cities 
and  towns  to  keep  a  lookout,  and  sound  bells  and  whistles  to 
notify  persons  of  the  approach  of  the  train.  The  accident 
did  not  happen  in  an  incorporated  town  or  city.  It  did  not 
occur  in  a  village  or  community  where  there  were  streets  or 
street  crossings,  or  on  the  right  of  way  of  a  railroad  where 
the  public  was  licensed  to  use  it,  or  where  the  public  could 
use  it  as  a  street  or  roadway,  because  there  were  two  tracks 
on  it — one  elevated  about  two  feet  above  the  surface  of  the 
earth.  We  decline  to  extend  the  doctrine  so  as  to  apply  it 
to  this  case.  The  only  duty  which  appellant's  servants  owed 
the  intestate  was  to  use  reasonable  care  to  avoid  injuring  hina 
after  discovering  his  peril,  and  the  record  fails  to  show  that 
there  was  such  breach  of  duty.  The  well-settled  rule  which 
applies  to  trespassers  is  applicable  to  this  case. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

Reno  v.  St.  Louis  &  Suburban  Ry.  Co. 

{Supreme  Court  of  Missouri^  Division  No,  /,  Feb,  10^  1904,) 

[79  S.  W.  Rep.  464.  ] 

Accident  on  Street  Railway  Track — Contributory  Negligence.* 

Where  plain tiif  waa  atruck  by  a  atreet  car  aa  alie  waa  paaaingf 
diagonally  acroaa  a  atreet,  and  the  car  by  which  ahe  waa   atmck  waa 

*Aa  to  the  duty  to  atop,  look,  and  liaten,  before  croaaing  atreet 
railway  tracka,  aee  foot-note  appended  to  Wilman  v.  People'a  Ry.  Co. 
(Del.),  9  R.  R.  R.  384,  32  Am.  &Eng.  R.  Caa.,  N.  8.,  384,  where  all 
the  preceding  authoritiea  in  thia  aeriea   are  collected  or  referred  to. 
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plainly  yisible  for  at  leaat  two  blocks,  and  ahe  attempted  to  croaa  in 
front  of  the  aame  without  apparently  noticing  ita  approach,  she  was 
£fnilty  of  contributory  negligence,  though  she  testified  that  she 
looked  and  listened,  but  failed  either  to  hear  or  see  the  car. 

Same — Same— Speed  in  Violation  of  Ordinance. 

Where  plaintiff  teatitied  that  as  she  attempted  to  cross  the  street 
car  tracks  she  neither  saw  nor  heard  the  car  she  was  not  entitled  to 
recover  on  the  ground  that  the  car  was  running  at  an  illegal  rate  of 
•peed,  and  that,  if  it  had  been  running  at  the  speed  presctibed  by 
the  city  ordinance,  she  would  have  had  time  to  have  crossed  the 
tracks  in  safety. 

Same— Chargeable  with  Knowledge  of  PlaintiflPt  Peril. 

In  au  action  for  injuries  to  a  pedestrian  in  a  collision  with  a  street 
car,  evidence  held  not  to  justify  submission  of  the  case  on  the 
j^round  that  defendant's  servants  saw,  or  might  have  seen,  plaintiff 
in  a  position  of  danger  in  time  to  have  prevented  the  injury. 

Appeal  from  St.  Loais  Circait  Court;  D.  D.  Fisher,  Judge. 

Action  by  Mary  Reno  against  the  St.  Louis  &  Suburban 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

McKeighan  &  Watts  and  Robt.  A.  Holland,  for  appellant. 
Wm.  M.  Kinsey  and  A.  R.  Taylor,  for  respondent. 

ROBINSON,  J.  This  is  an  action  to  recover  damages  fcr 
personal  injuries,  alleged  in  the  petition  to  have 'been  re- 
ceived by  the  plaintifi  in  consequence  of  the  negligence  of 
the  defendant  in  running  its  street  cars  at  a  high  and  reck- 
less rate  o(  speed,  and  in  excess  of  that  allowed  by  the  ordi- 
nances of  the  city  of  St.  Louis,  and  without  ringing  the  bell, 
sounding  the  gong,  or  giving  any  warning  of  the  car's  ap- 
proach that  ran  over  and  injured  plaintiff.  The  petition 
further  charges  that  the  defendant  violated  the  city  ordi- 
nances requiring  those  in  control  of  the  movement  of  the  cars 
to  keep  a  vigilant  lookout  for  persons  approaching  the 
track  upon  which  they  were  being  operated,  and  to  stop  the 
cars  in  the  shortest  time  and  space  possible  upon  discovering 
a  person  in  a  dangerous  situation.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  negligence.  The  trial 
resulted  in  a  verdict  for  the  plaintiff  for  $4,000,  from  which 
defendant  has  appealed,  and  the  case  was  sent  to  this  court 
because  the  constitutionality  of  the  three-fourths  jury  law 
was  challenged  by  appellant,  and  had  not,  when  this  case  was 
heard,  been  passed  upon  by  this  court. 

This  accident  occurred  about  half  past  9  o'clock  on  the 
evening  of  November  12,  1899,  as  plaintifi  attempted  to  walk 
in  a  diagonal  direction  across  Wash  street,  between  Four- 
teenth and  Fifteenth  streets,  in  the  city  of  St.  Louis,  at  a 
point  a  short  distance  west  of  the  west  crossing  of  Atchison 
Place  and  Wash  street.  As  this  appeal  will  be  determined 
upon  the  question  of  the  propriety  of  the  court's  action  in 
submitting  plaintiff's  case  to  the  consideration  of  the  jury, 
we  will  give  in  full  the  testimony  of  the  plaintiff  as  same  is 
presented   in  appellant's  abstract  of  the  testimony,  and   as 
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supplemented  in  respondent's  additional  abstract  of  the  testi- 
mony filed  in  this  cause. 

Appellant's  abstract  of  plaintiff's  testimony    is  as  follows: 
''Witness  thinks  she  is  fifty-five  years  old,  but  does  not  re- 
member her  age.     On  the  12th  of  November,  1899,  she  lived 
at  the  southeast  corner  of  Fifteenth  and  Wash.     Had  lived 
there  fifteen  or  sixteen  years.     On  the  evening  of  said  date 
she  left  her  house,  and  went  to  the  Carr  Park  Church,  on 
Carr  street.     She  had  returned  home  from  church  about  nine 
o'clock.     Afterwards  she  left  the  house  again  to  go  to  the 
saloon  on  the  northeast  corner  of  Atchison  Place  and  Wash 
street  for  a  glass  of  beer  and  some  lunch.     She  had  a  little 
bucket  in  her  hand.     Witness  went  out  of  her  gate,  and 
walked  eastwardly  on  the  sidewalk  on  the  south  side  of  Wash 
street  a  little  distance;  then  she  started  to  cross  the  street 
in  a  northeastwardly  direction.     The  saloon    was  on  the 
northeast  corner  of  Wash  street  and  Atchison   Place.     Wit- 
ness started  from  the  south  sidewalk  towards  the  saloon  in  a 
diagonal  direction.     Witness,  before  she  left  the  sidewalk, 
looked  west  and  looked  the- other  way.     Witness  did  not  see 
any  car  coming  from  the  west,  and  did  not  hear  a  bell  ring. 
Witness    did  not  know  any  car  was  coming  from  the  west 
before  she  was  struck.     When  she  was  struck,  witness  became 
unconscious.     When    witness  came  to    her  consciousness, 
she  found  her  right  thigh  was  broken  and  her  left  foot  was 
badly  injured.     The  foot  was  amputated  above  the  ankle 
at  the  hospital.     This  operation  was  done  by  Dr.  Nietert. 
Witness  remained  in  the  hospital  about  three  weeks,  and  was 
then  taken  to  her  daughter's  house,  in  Carondelet,  where  she 
has  stayed  ever  since.     One  rib  was  also  broken,  and  wit- 
ness' head  was  cut,  and  her  hand  was  injured.     Before  this 
accident  witness  was  a  pretty  stout  woman,  and  did  all  her 
own  work,  washed  and  ironed,  and  kept  her  house  in  order." 

Plaintiff's  testimony,  as  found  in  respondent's  additional 
abstract  of  the  record,  is  as  follows:  **Q.  (by  Mr.  Taylor): 
Now  I  will  ask  you,  before  you  left  the  sidewalk  whether  you 
looked  to  see  whether  a  car  was  coming  from  the  west — 
whether  you  looked  west  to  look  for  a  car.  A.  I  looked  west, 
and  looked  the  other  way,  both.  Q.  You  looked  both  ways? 
A.  Yes,  sir.  Q.  Now,  while  you  were  walking  down  there 
to  the  place  where  you  started  to  go  across  the  track,  did 
you  look  again?  A.  Yes,  sir.  Q.  Did  you  see  any  car  com- 
ing from  the  west  when  you  looked?  A.  No,  sir;  I  never  saw 
any  car  nor  heard  a  bell  or  nothing.  Q.  Did  you  hear  or 
know  that  any  car  was  coming  from  the  west  before  you  was 
struck?  Didn't  you  know  the  car  was  coming  until  it  struck 
you?  A.  No,  sir;  I  never  saw  it.  Q.  (by  Judge  Barclay): 
Now,  please  tell  these  gentlemen  here  just  exactly  what  you 
did  from  the  time  you  stepped  from  your  gate  until  you  were 
injured.  A.  I  couldn't  tell  much.  I  walked  out  of  the  gate, 
and  went  to  cross  over  toward  the  track,  and   before  I  got 


Vol  11  R  R  R— Vol  34  Am  ft  Eng  R  Cas,  N  S       349 

Reno  V.  St.  Lonis  &  Sabnrban  Rj.  Co 

there  I  got  caught  by  the  car.  Q.  Now,  as  yon  were  goiog 
across  the  street,  as  I  uoderstand  your  statement,  you  noticed 
this  car  coining  from  the  east  around  the  corner?  A.  Yes, 
sir.  Q.  The  curve  is  a  block  from  there,  at  Fourteenth  and 
Wash,  isn't  it?  A.  Yes,  sir.  Q.  Now  you  noticed  the  car 
coming?  A.  Yes,  sir.  Q.  What  did  you  say  about  this  car 
which  was  coming  that  you  noticed?  A.  I  heard  the  bell.  It 
was  coming  from  downtown.  Q.  As  it  came  around  the 
corner,  it  rang  the  bell?  A.  Yes,  sir.  Q.  You  heard  that? 
A.  Yes,  sir.  Q.  And  didn't  look  in  the  direction  toward  the 
west  before  you  were  hit,  did  you?  A.  Well,  I  do  not  know 
how  I  would,  but  I  didn't  see  the  car,  nor  I  didn't  hear  it.  I 
always  look  both  ways,  always  did.  Q.  How  far  do  you 
think  you  had  started  across  the  street  before  you  noticed 
this  car  coming  from  the  east?  A.  I  think  I  was  on  the 
track  where  the  car  comes  up.  Q.  From  the  east?  A.  Yes, 
Q.  You  had  crossed  the  first  track  then?  A.  I  do  not  think 
I  was  north  of  the  track,  but  I  was  going  to  start  over. 
Q.  Which  track  do  you  mean  now — the  track  where  the  car 
from  the  east  was  coming?  A.  The  car  going  down.  Q.  You 
mean  downtown?  A.  Yes,  sir.  Q.  You  didn't  see  the  car 
that  was  going  down?  A.  No,  sir.  Q.  When  you  left  the 
pavement,  did  you  then  notice  the  car  coming  around  the 
corner?  A.  I  noticed  the  car  after  I  was  on  the  track,  and 
thought  I  had  ample  time  to  cross,  and  the  other  happened. 
Q.  But  you  did  not  see  the  car  that  come  by?  A.  No,  sir; 
I  never  saw  it.  Q.  When  you  got  hit  by  this  car  that  came 
from  the  west  just  as  you  stepped  on  the  track?  A.  I  think 
so.  Q.  (by  Mr.  Taylor) :  How  did  you  walk  when  you  left 
the  sidewalk  up  to  the  time  you  were  hit?  A.  Ob,  I  had  my 
asual  walk.  I  don't  know  as  it  was  just  a  fast  walk  or  a  slow 
walk." 

Mrs.  Nelson,  a  witness  called  by  plaintiff,  testified  that 
she  saw  the  car  that  ran  over  and  injured  the  plaintifi  on  the 
occasion  in  question,  and  that  no  signal  of  its  approach  was 
given,  except  just  as  the  car  approached  the  Fifteenth  street 
crossing,  when  the  bell  or  gong  was  sounded,  but  that  after 
the  crossing  y^as  reached  and  passed,  and  until  plaintifi  was 
struck,  no  warning  or  danger  signal  of  any  kind  whatever 
was  given  by  the  parties  in  charge  of  the  car.  She  also  says 
that  she  saw  plaintifi  while  she  was  walking  eastwardly  on 
the  south  sidewalk  on  Wash  street,  and  as  she  left  the  8ide-> 
walk  and  started  across  Wash  street  in  a  diagonal  direction  to 
the  northeast,  and  that  plaintifi  did  not  slow  up  or  slacken 
her  pace  at  any  time  after  she  stepped  from  the  sidewalk  to 
the  street  until  she  was  struck  by  defendant's  east-bound  car, 
just  as  she  was  in  the  act  of  stepping  upon  the  track,  and 
that  her  gait  was  quite  brisk  for  one  of  her  age.  To  use 
witness'  exact  language  upon  this  point:  ''It  was  fast  for  a 
person  of  her  age.     She  was  not  walking  fast  because  she 
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was  a  person  of  age,  but  rapidly,  what  I  would  call  for  her 
age. 

.  According  to  this  witness  the  plaintiff  left  the  sidewalk  and 
started  across  the  street  150  or  160  feet  east  of  the  southeast 
corner  of  Wash  and  Fifteenth  streets.  This  witness  also  testi- 
fied that  she,  like  the  plaintiff,  was  wanting  to  cross  to  the 
north  side  of  Wash  street  to  reach  her  point  of  destination, 
and  although  still  east  50  feet  or  more  down  Wash  strei^t 
from  where  plaintiff  left  the  sidewalk  she  says  that  she  main- 
tained her  position  on  the  sidewalk  in  order  that  defendant's 
east-bound  car,  which  she  had  both  seen  and  heard,  might 
pass  before  she  would  attempt  to  cross  the  street.  This  wit- 
ness also  says  that  the  car  was  being  run  at  the  rate  of  15 
miles  per  hour  when  it  struck  the  plaintiff;  that  she  did  not 
notice  that  its  speed  was  slackened  in  the  least  until  just  as 
it  struck  the  plaintiff. 

Charles  Austram,  testified  that  he  saw  the  accident  in 
question  from  a  point  on  Wash  street,  about  25  or  .30  feet 
west  of  Fourteenth  street,  as  he  was  also  coming  across  the 
street.  Saw  plaintiff  before  she  left  the  sidewalk  and  after 
she  left  it  and  started  to  walk  across  Wash  street  "in  a  kind 
of  northeast  direction."  He  also  says  that  he  did  not  see 
plaintiff  stop  or  slacken  her  gait  from  the  time  she  left  the 
sidewalk  until  she  was  hit  by  defendant's  car.  This  witness 
says  that  he  heard  no  bell  or  gong  sounded  from  the  car  that 
ran'  over  plaintiff,  and  that  he  thought  the  car  was  running: 
at  the  rate  of  about  is  miles  an  hour  at  the  time. 

Edward  Ryan,  another  witness  called  by  plaintiff,  testified 
that  he  stood  about  6$  feet  east  down  Wash  street  from 
where  plaintiff  was  injured  on  the  evening  in  question,  and 
that  he  heard  no  gong  sounded  or  warning  given  from  the  car 
that  ran  over  plaintiff;  that  when  he  first  saw  the  plaintiff 
she  had  just  stepped  with  one  foot  upon  the  track  upon 
which  defendant's  car.  was  running,  and  that  the  car  was  then 
within  10  or  12  feet  of  her,  and  that  "she  seemed  to  draw 
back  just  as  the  car  struck  her,"  and  that  he  then  turned  his 
head  and  saw  nothing  more.  This  witness  also  testified 
that  if  a  person  was  standing  at  the  point  where  plaintiff  was 
hit  by  the  car,  and  would  look  west  up  Wash  street,  the  car 
could  be  seen  with  a  headlight,  as  this  car  had,  as  far  west 
as  Eighteenth  street,  and  that  the  blocks  in  that  vicinity  are 
about  300  feet  long. 

It  was  also  shown  that  the  distance  from  the  curbstone  of 
the  sidewalk  on  Wash  street,  where  plaintiff  left  it  to  cross 
the  street,  to  the  south  rail  of  defendant's  eastbound  track, 
upon  which  plaintiff  was  injured,  was  10  feet  and  6  inches  in 
a  direct  line.  Plaintiff  then  read  in  evidence  an  ordinance 
of  the  city  of  St.  Louis,  which  provides  that  the  defendant 
shall  not  run  its  cars  east  of  Grand  avenue  at  a  rate  of  speed 
greater  than  10  miles  an  hour.  Also  an  ordinaace  of  the 
city  in    which  is  provided:    ''The  conductor,   motorman, 
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Sripman,  driver  or  any  other  person  in  charge  of  such  car 
shall  keep  a  vigilant  watch  for  all  vehicles  and  persons  on 
foot  and  especially  children,  and  on  the  first  appearance  of 
danger  to  such  person  or  vehicle,  the  car  shall  be  stopped 
in   the  shortest  time  and  space  possible." 

The  above  are,  in  brief,  the  substantial  facts  of  plaintiff's 
testimony,  upon  iwhich  she  must  rely  to  maintain  her  asser- 
tion of  right  to  the  judgment  obtained. 

At  the  close  of  plaintiff's  testimony  defendant  asked  the 
court  to  instruct  the  jury  that  under  the  pleadings  and  evi- 
dence offered  the  verdict  should  be  for  the  defendant,  which 
instruction  the  court  refused,  and,  after  exceptions  noted, 
the  defendant  then  offered  its  testimony,  which  tended  to 
prove  that  the  car  that  ran  over  and  injured  plaintiff  was 
being  run  at  its  usual  and  accustomed  rate  of  speed  at  the 
time  of  about  8  miles  per  hour,  and  that  the  usual  and  ordi- 
nary signals  were  given  as  they  came  to  and  crossed  over 
Fifteenth  street,  and  that  the  gong  was  rung  just  as  the  car 
passed  Fifteenth  street  and  as  plaintiff  first  stepped  into  the 
street  from  the  sidewalk  about  i$o  feet  east  of  Fifteenth 
street. 

Defendant's  principal  witnesses  were  the  motorman  and  the 
conductor  in  charge  of  the  car.  The  motorman,  Alonzo  St. 
Clair,  testifies  that  just  about  the  time  his  car  had  passed 
Fifteenth  street  gQing  east,  he  saw  the  plaintiff  step  from  the 
sidewalk  upon  which  she  was  walking  in  an  easterly  direction 
on  the  south  side  of  Wash  street,  about  lOO  or  150  feet  east 
of  his  car,  into  the  street;  that  he  at  once  gave  his  gong  a 
stroke,  and  plaintiff  slowed  up  and  stopped,  as  he  thought, 
to  let  his  car  pass  before  she  would  further  attempt  to  cross 
the  street.  To  use  the  witness'  exact  words:  ''She  slowed 
up  and  stopped,  and  as  she  did  so  I  supposed  she  was  going 
to  wait  until  the  car  passed,  and  I  let  my  brake  fly  loose. 
I  started  to  wind  it  up,  but  when  I  saw  her  beginning  to 
stop  I  let  it  loose,  and  went  on;  and  when  I  got  very  close  to 
her  she  walked  right  out  in  front  of  the  car,  and  then  it  was 
too  late  to  do  anything."  This  witness  also  said  that  he 
immediately  slowed  down  the  speed  of  his  car  when  he  first 
saw  plaintiff  step  into  the  street,  as  was  his  custom,  and 
that  be  only  loosened  his  brake  and  gave  the  car  its  usual 
motion  when  he  saw  that  plaintiff  had  taken  heed  of  his 
approach.  The  witness  also  says  that  he  saw  the  plaintiff 
while  she  was  walking  on  the  sidewalk,  as  well  as  when  she 
left  it  and  started  across  the  street,  and  that  her  gait  was 
that  ordinarily  taken  by  ladies  of  her  age  in  walking  about 
the  city,  and  that  he  observed  nothing  in  the  manner  or  the 
appearance  of  plaintiff  to  indicate  that  she  would  not  take 
the  proper  care  of  herself  to  avoid  a  collision  with  his  car 
until  the  instant  she  stepped  upon  the  track.  This  witness 
says  that  the  car  was  not  more  than  8  or  10  feet  from  plain-^ 
tiff  when  she  started  forward  and  stepped  upon  the  track, 
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and  that  he  at  once  applied  the  full  power  of  his  brake,  bat 
that  he  did  not  reverse  the  power  of  his  machine,  as  he  did 
not  have  time,  and  that,  if  he  had  reversed  his  power,  the 
car  could  not  have  been  brought  to  a  stop  in  a  shorter  space 
than  was  done;  that  the  car  was  brought  to  a  complete  stop 
within  25  to  30  feet  after  plaintiff  was  struck;  and  that  when 
the  car  was  stopped  he  jumped  out  and  found  the  plaintiCE 
under  the  rear  of  the  car  near  its  rear  trucks,  badly  cut  and 
bruised.  To  about  the  same  efiect  was  the  testimony  of  the 
conductor  who  was  on  the  car  with  the  motorman  at  the 
time,  and,  as  no  purpose  can  be  gained  by  its  repetition,  it 
may  be  omitted  with  this  suggestion. 

At  tbe  close  of  all  the  testimony,  defendant  again  renewed 
its  request  that  the  court  instruct  the  jury  that  under  tbe 
pleadings  and  evidence  the  verdict  should  be  for  defendant. 
This  instruction  the  court  refused,  and  at  plaintifi's  request 
the  following  instruction  wa^  given,  which  indicates  clearly 
upon  what  theory  the  case  was  presented  to  and  considered 
by  the  juiy:  ''(i;  If  the  jury  find  from  the  evidence  in  this 
case  that  on  the  12th  day  of  November,  1899,  the  defendant 
was  operating  the  street  car  mentioned  in  the  evidence  for  tbe 
purpose  of  transporting  persons,  for  hire,  from  one  point  to 
another  within  the  city  of  St.  Louis;  and  if  the  jury  find 
from  the  evidence  that  Wash  street  and  Atchison  Place  at 
said  time  were  open  public  streets  within  the  city  of  St. 
Louis;  and  if  the  jury  further  find  from  the  evidence  that  on 
said  day  tbe  plaintiff  was  passing  across  Wash  street  from  the 
south  to  tbe  north  side  of  Wash  street  at  or  near  its  inter^ 
section  with  Atchison  Place,  and  that  whilst  doing  so  she  was 
struck  by  defendant's  east-bound  car  and  injured;  and  if  the 
jury  find  from  the  evidence  that  the  plaintiff  was  seen  by 
the  defendant's- motorman  and  conductor  on  its  said  east<^ 
bound  car  moving  towatds  its  track  on  which  its  east-bouod 
car  was  moving,  and  that  she  was  in  danger  of  being  struck 
and  injured  by  said  car,  and  thereafter  could  have  stopped 
said  car  and  averted  said  injury  by  stopping  said  car  within 
the  shortest  time  and  space  possible  after  so  seeing  plaintiff's 
danger,  and  neglected  to  do  so — then  the  defendant  is  liable, 
although  the  jury  should  believe  that  tbe  plaintiff  did  not 
exercise  ordinary  care  to  look  or  listen  for  said  car." 

That  plaintiff  was  herself  guilty  of  negligence  directly  con- 
tributing to  cause  the  injury  which  she  received  must  go  by 
the  mere  saying.  According  to  her  own  statement,  she  un- 
dertook to  walk  diagonally  across  Wash  street,  upon  which 
she  knew  the  defendant  maintained  double  street  railway 
tracks,  and  was  operating  its  cars  there  from  opposite  direc^ 
tions,  without  having  seen  or  heard  the  approach  of  the  car 
that  struck  and  ran  over  her,  when,  from  her  own  statement, 
as  that  of  all  the  witnesses  called  in  her  behalf,  it  was  shown 
that,  if  she  had  looked  in  a  westwardly  direction  from  where 
she  attempted  to  cross  the  street,  an  approaching  car  could 
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have  been  seen  for  two  or  more  blocks  away.  From  the 
testimony  of  plaintifi  and  that  given  in  her  behalf,  one  of  two 
inferences  must  be  drawn;  either  that  plaintiff  saw  the  car, 
and  attempted  to  pass  in  front  of  it,  or  that  she  did  not  look 
for  the  car's  approach,  and  attempted  to  crossover  the  tracks 
in  disregard  of  it;  and  in  either  case  she  was  guilty  of  neg- 
ligence which  at  least  contributed  to  her  injury,  and  this, 
too,  notwithstanding  her  positive  declaration  that  she  looked 
west  up  Wash  street  to  ascertain  if  a  car  was  approaching 
from  that  direction,  but  saw  none,  both  before  she  left  the 
sidewalk  and  after  she  had  stepped  into  the  street  and  started 
to  walk  across  it.  Plaintiff's  statement  that  she  looked  west, 
and  saw  no  approaching  car,  when  to  have  looked  was  to 
have  seen  the  car,  must  be  disregarded  as  a  fact  offered  as  an 
excuse  for  stepping  upon  defendant's  track  under  the  cir- 
cumstances and  at  the  time  and  place  she  did.  In  this  con- 
nection it  may  be  well  now  to  say  that,  if  plaintiff's  statement 
be  given  any  consideration  that  she  saw  not  the  car's  ap- 
proach that  ran  over  her  when  she  looked  west  up  defendant's 
track,  then  the  presumption  which  her  counsel  invokes  at 
this  time  with  so  much  earnestness  as  an  excuse  for  plaintiff's 
going  upon  defendant's  track  when  she  did  becomes  utterly 
unavailing  to  her.  Counsel  says:  ''She  knew  that  the  car 
had  no  legal  right  to  be  run  faster  than  ten  miles  an  hour. 
To  do  so  the  statute  was  violated.  After  she  looked  west,  and 
saw  no  car  endangering  her,  she  had  the  right  to  proceed  on 
her  way  relying  upon  an  obedience  by  the  defendant  of  the 
ordinance.  She  was  guilty  of  no  negligence  in  doing  as  she 
did."  As  plaintiff  did  not  see  defendant's  car  when  she  says 
she  looked  west  up  Wash  street  for  it,  as  she  did  not  know  its 
location  upon  defendant's  track,  she  had  no  data  from  which 
she  might  determine  whether  or  not  she  could  make  her  way 
across  defendant's  track  in  safety  at  a  designated  point  or 
place  before  a  car  would  reach  there,  based  upon  the  pre-- 
sumption  that  defendant's  servant  would  comply  with  the 
ordinances  of  the  city  regulating  the  speed  of  cars  in  that  por- 
tion of  the  city  to  ten  miles  per  hour.  By  plaintiff's  failure 
to  see  the  car  when  and  where  it  should  have  been  seen,  she 
was  in  no  position  to  indulge  a  presumption  as  to  the  rate 
of  its  speed,  that  she  might  regulate  her  actions  thereby. 
Plaintiff  was  not  run  over  by  defendant's  car  on  account  of 
a  miscalculation  as  to  its  rate  of  speed  on  the  occasion  in 
question,  but  because  she  undertook  to  pass  over  defendant's 
track  without  calculation  or  caution.  Under  the  circum- 
stances of  this  case  the  rate  of  the  car's  speed  becomes  a  mere 
incident  in  the  occurrence,  and  is  not  to  be  reckoned  as  the 
cause  thereof.  As  plaintiff  saw  not  th«!  car  on  her  way  to 
defendant's  track,  according  to  her  story,  and  as  it  is  simply 
impossible  that  the  car  could  have  run  8oo  or  900  feet,  or  from  a 
point  somewhere  on  defendant's  line  beyond  which  the  car  was 
not  in  sight  (to  one  who  would  see  if  he  or  she  should  look), 
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while  plaintiff  walked  from  where  she  says  she  last  looked 
for  the  car  while  in  the  street  to  the  car  track  where  she  was 
injured*  even  though  its  speed  had  been  at  the  extravagant 
rate  of  30  miles  per  hour,  we  must  infer  that  she  had  no  data 
for  calculation;  no  fact  or  facts  warranting  her  to  assume 
that  she  could  pass  defendant's  tracks  in  safety  if  defendant's 
car  was  being  run  at  the  regulation  speed  of  10  miles  per 
hour;  and  it  will  not  now  do  to  say  that,  because  some  of 
plaintifi's  witnesses  have  fixed  the  car's  distance  up  the  track 
west  of  the  plaintiff  200  or  250  feet  at  the  time  she  was  seen 
to  have  stepped  into  the  street  and  started  across  it,  the 
presumption  may  be  indulged  in  her  favor  as  an  excuse  for 
her  conduct  in  attempting  to  pass  over  the  track  in  advance 
of  the  car,  or  that  she  could  have  crossed  the  track  in  safety 
in  advance  of  the  car  had  the  car  been  run  at  the  regulation 
rate  of  speed  of  10  miles  an  hour  instead  of  being  run,  as  it 
was,  at  15  miles  an  hour.  It  cannot  be  presumed  that 
plaintiff  acted  upon  the  faith  of  facts  of  which  she  had  no  in- 
formation. While  we  do  not  question  the  general  proposition 
asserted  by  respondent's  counsel  that  every  citizen  of  a  com- 
munity has  the  right  to  trust  that  every  other  citizen  or  cor- 
poration, acting  in  the  capacity  of  a  citizen,  will  obey  the 
law,  and  to  regulate  bis  or  her  actions  accordingly,  except 
information  to  the  contrary  is  known  or  might  be  known  by 
the  exercise  of  ordinary  care  and  prudence,  we  do  not  see 
how  its  application  can  be  made  availing  to  his  client  under 
the  facts  of  this  case. 

With  the  question  of  plaintiff's  negligence  disposed  of» 
our  next  inquiry  will  be  directed  to  the  contention  made  by 
appellant's  counsel  that  no  fact  or  facts  were  shown  by  plain- 
tiff's testimony  authorizing  the  submission  of  the  case  to  the 
jury,  or  authorizing  the  giving  in  her  behalf  of  instruction 
numbered  i,  above  quoted,  which,  in  effect,  declares  that, 
even  though  plaintiff  was  guilty  of  negligence  on  the  occasion 
in  question,  she  is  still  entitled  to  recover  if  defendant's 
motorman  saw  the  plaintiff  in  a  position  of  danger  in  time  to 
have  stopped  his  car  and  averted  the  collision  that  resulted 
in  her  injury;  or,  to  use  the  language  of  the  instruction, 
^'And  if  the  jury  find  from  the  evidence  that  the  plaintiff  was 
seen  by  the  defendant's  motorman  and  conductor  on  its  said 
east-bound  car,  moving  towards  its  track  on  which  its  east- 
bound  car  was  moving,  and  that  she  was  in  danger  of  being 
struck  and  injured  by  said  car,  and  thereafter  could  have 
stopped  said  car  within  the  shortest  time  and  space  possible 
after  so  seeing  plaintiff's  danger,  and  neglected  to  do  so,  then 
the  defendant  is  liable."  Certain  it  must  be  that  no  witness 
called  by  the  plaintiff  (or,  for  that  matter,  no  witness  who 
appeared  in  the  case)  indirect  terms  testified  that  defendant's 
servants  in  charge  of  the  car  that  ran  over  and  injured  plain- 
tiff saw  her  in  a  place  of  darger,  or  that  she  was  going  into 
a  place  of  danger,  a  sufficient  length  of  time  before  her  injury 
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occurred*  to  have  stopped  the  car  and  averted  said  injary, 
or  that  they  failed»  after  seeing  plaintiff's  danger,  to  stop 
the  car  as  soon  as  possible;  and,  if  an  instruction  based  upon 
that  hypothesis  is  to  be  sustained,  it  must  be  from  some  in- 
ferential facts  to  be  drawn  from  the  direct  facts  proven.  AH  of 
the  direct  facts  of  any  consequence  disclosed  by  the  plain- 
tiff's testimony  may  be  thus  briefly  summarized:  The  plain- 
tiff, a  lady  of  about  6o  years  of  age,  on  the  evening  of 
November  I2,  1899,  was  run  over  and  injured  upon  Wash 
street  in  the  city  of  St.  Louis  by  one  of  defendant's  street 
cars  that  was  being  run  at  the  rate  of  1$  miles  an  hour,  as 
plaintiff  was  walking  at  her  usual  and  customary  gait  diag- 
onally across  Wash  street  in  a  northeasterly  direction;  that 
the  view  up  and  down  said  Wash  street  in  the  vicinity  of  the 
accident  for  several  hundred  feet  was  wholly  unobstructed ; 
that  no  signal  of  the  car's  approach  from  the  west  was  given 
closer  than  200  feet  from  where  the  accident  occurred;  that 
plaintiff  at  no  time  after  she  started  across  the  street  stopped 
or  checked  the  regular  speed  of  her  walk  until  she  was  struck 
by  defendant's  car,  and  that  she  neither  saw  nor  heard  the 
approach  of  the  car  that  ran  over  her,  and  yet  was  in  the  full 
possession  of  all  her  faculties;  and  that  defendant's  motor- 
man  in  charge  of  the  car  did  nothing  to  check  or  slow 
down  the  speed  of  the  car  until  about  the  time  it  struck 
plaintiff;  and  that  the  car  then  ran  about  its  length  before 
it  was  brought  to  a  complete  stop.  These  are  the  substantial 
iacts  of  plaintiff's  testimony. 

From  these  facts,  and  from  every  legitimate  inference  that 
may  be  said  to  flow  from  the  proof  of  their  existence,  we 
fail  to  see  how  the  jury  could  predicate  a  finding  that  defend- 
ant's motorman  and  conductor  in  charge  of  the  car  that  ran 
over  and  injured  plaintiff  either  saw  her  in  a  place  of  danger 
for  a  sufficient  length  of  time,  or  that  she  was  about  to  assume 
a  place  of  danger,  and,  after  so  seeing  her  perilous  situation, 
failed  to  stop  this  car  and  avert  the  injury,  or  that  they  failed 
to  stop  the  car  in  the  shortest  time  and  space  possible  after 
seeing  plaintiff's  perilous  situation.  Though  the  inference 
might  be  properly  drawn,  that  defendant's  motorman  and 
conductor  in  charge  of  the  car  saw  the  plaintiff  from  the  time 
she  stepped  into  the  street  until  she  w^s  hit  and  run  over 
ly  their  car,  from  the  testimony  given  by  plaintiff's  witnesses 
that  the  view  west  up  Wash  street  for  several  hundred  feet 
from  that  locality  was  perfectly  clear  and  unobstructed,  yet 
with  that  inferential  fact  made  by  the  jury  in  favor  of  plain- 
tiff, upon  what  direct  fact  shown,  or  inferential  fact  author- 
ized, would  the  jury  look  to  find  the  existence  of  the  further 
essential  fact  necessary  to  the  establishment  of  plaintiff's 
cause  of  action,  to  wit,  that  defendant's  servants  in  charge  of 
the  car,  after  seeing  plaintiff  in  the  street,  either  saw,  or  by 
the  exercise  of  ordinary  care  upon  their  part  might  have 
seen,  her  in  a  position  of  danger,  or  that  she  was  about  to 
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assume  a  place  of  danger  for  a  sufficient  length  of  time  for 
them  to  have  stopped  the  car  and  have  averted  the  collision 
that  injured  plaintifi;  or  that  the  defendant's  servants  did 
not  stop  the  car  in  the  shortest  time  and  space  possible  after 
seeing  plaintiff's  perilous  situation?  And  without  those 
essential  facts  either  directly  or  inferentially  shown  no  case 
was  made  by  the  plaintifi,  and  the  trial  court  committed 
error  in  formulating  an  instruction  predicated  upon  such 
facts  with  direction  to  the  jury  that,  if  they  found  and  be- 
lieved those  facts  to  be  true,  they  were  authorized  to  return  a 
verdict  in  favor  of  the  plaintifi,  notwithstanding  her  prior 
contributory  negligence. 

And  this  is  also  true  even  though  the  defendant,   after  its 
instruction  in  the  nature  of  a  demurrer  to  plaintifi's    evidence 
was  overruled,  itself  called  as  witnesses  its  motorman  and 
conductor,  and  they  contradicted  the  story  told  by  plaintiff's 
witnesses  as  to  the  rate  of  the  car's  speed,  the  manner  of 
plaintiff's  walk  and  movement  from  the  time  she  left  the  side- 
walk until  she  was  struck  and  run  over  by  defendant's  car» 
and  the  time  and  place  where  signals  of  the  car's  approach 
were  given,  and,  after  telling  when   plaintifi  was  first  seen 
by  them,  detailed  how  both  they  and  the  plaintiff  demeaned 
themselves  from  that  time  forward   until   plaintiff  was  run 
over    and   injured.     This  testimony  on  part  of  the  defendant 
can  in  no  proper  sense  be    said  to  have  supplied  the  omis- 
sions on  part  of  the  plaintiff  to  show  by  direct  testimony  the 
length  of  time  plaintiff's  perilous  situation  upon  defendant's 
track  was  or  could  have  been  observed  by  defendant's  serv- 
ants in  the  exercise  of  ordinary  care  upon   their  part,  before 
the  car  reached  and  ran  over  her,  or  to  show  facts  from  which 
the  jury  might  properly  infer  that  defendant's  servants  either 
saw  plaintiff's  perilous  situation  upon  the  track,  or  that  she 
was  about  to  assume  such  perilous  position,  for  a  sufficient 
length  of  time  for  them  to  have  brought  their  c^r  to  a  stop 
and  have  avoided  plaintiff's  injury.     If  the  story  as  told  by 
defendant's  motorman  and  conductor  is  true  that  the  plain- 
tiff on  the  occasion  in  question  came  to  a  stop,  on  her  way 
across  the  street,  within  a  few  feet  of  the  track  upon  which 
defendant's  car  was  running,  after  the  signal  of  its  approach 
had  been  given,  and  that  the  plaintiff  did  not  again  start  on 
her  course  across  the  street  and  step  upon  the  car  track  until 
the  car  was  within  a  few  feet  of  her,  and  so  close  that  it  was 
impossible  to  have  stopped  the  car  before  the  plaintiff  was 
run   over,  then  she  was  not  entitled  to  recover.     Or  if  for 
any  reason  this  testimony  of  defendant's  should  be  ignored 
or  should  be  rejected  by  the  jury  as  unworthy  of  credence, 
where,  then,  would  they  find  a  word  in  the  testimony  from 
which  they  might  determine  that  defendant's  servants  saw. 
or  by  the  exercise  of  reasonable  care  might  have  seen,  plain- 
tiff in  her  position  of  peril,  or  that  she  was  about  to  assume 
a  position  of  peril  upon  defendant's  track,   for  a  sufficient 
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length  of  time  for  them  to  have  stopped  their  car  and 
averted  the  injury  to  plaintiff.  According  to  every  witness 
testifying  in  the  case,  whether  for  the  plaintiff  or  defendant, 
who  spoke  upon  the  question  as  to  the  length  of  time  plain- 
tifi  was  upon  defendant's  track  before  she  was  struck  and 
run  over,  they  all  in  one  way  or  another  say  it  was  but  for  an 
instant.  Thus,  ''she  was  struck  by  defendant's  east-bound 
car  just  as  she  was  in  the  act  of  stepping  upon  the  track"; 
*'when  plaintiff  stepped  upon  the  track  the  car  was  within 
lo  or  12  feet  of  her";  ''when  I  got  very  close  to  her,  she 
walked  right  out  in  front  of  the  car,  and  then  it  was  too  late 
to  do  anything."  Most  certain  it  is  that  plaintiff  was  not 
actually  in  a  place  of  danger  upon  defendant's  track  for  a 
sufficient  length  of  time  for  defendant's  servants  to  have  seen 
her,  and  thereafter  have  brought  the  car  to  a  stop  before  she 
was  reached  and  run  over  by  it. 

Equally  certain  it  also  is  that  nothing  can  be  found  in 
plaintiff's  testimony  showing  that  defendant's  servants  saw 
or  knew,  or  that  by  the  exercise  of  ordinary  care  upon  their 
part  they  might  have  seen  or  might  have  known,  that 
plaintiff  was  about  to  assume  a  place  of  danger  upon  defend- 
ant's  track  in  front  of  their  fast-moving  car  for  a  length  of 
time  sufficient  for  them  to  have  brought  the  car  to  a  stop  and 
averted  the  accident.  There  was  nothing  in  her  manner, 
conduct,  or  appearance  shown  to  indicate  that  she  was 
unmindful  of  what  she  was  doing,  or  that  she  was  oblivious 
of  her  surroundings,  or  that  she  would  attempt  the  reckless 
effort  of  crossing  in  front  of  the  car  regardless  of  its  rapid 
approach,  until  her  last  or  her  two  last  steps  were  taken, 
and  then  no  time  was  left  in  which  defendant's  servants  could 
act  and  avert  the  injury.  Plaintiff  was  shown  at  the  time  to 
have  been  a  lady  of  mature  years,  in  the  full  possession  of 
all  her  faculties,  attempting  to  cross,  in  a  walk,  a  perfectly 
smooth  and  unincumbered  street  (save  defendant's  car  tracks 
thereon,  of  which  she  was  perfectly  familiar),  and  with  a  view 
up  and  down  the  street  in  either  direction  unobstructed  for 
two  or  more  blocks  distant;  and  according  to  plaintiff's  own 
story,  after  she  had  turned  her  head  and  looked  west  up 
Wash  street  twice  for  the  car's  approach — once  just  before 
she  stepped  from  the  sidewalk  into  Wash  street,  and  again 
after  she  had  gotten  into  the  street.  In  the  absence  of  tes- 
timony showing  something  in  the  manner,  conduct,  or  the 
appearance  of  the  plainiff  at  the  time  she  was  seen  in  the  street 
by  defendant's  servants  that  would  indicate  to  them  that  she 
was  unmindful  of  her  surroundings,  or  that,  regardless  of  them» 
she  was  intending  to  pass  over  defendant's  track  in  advance 
of  its  fast-moving  car,  the  motorman  and  conductor  had  the 
right  to  presume  that  plaintiff  would  have  stopped  at  some 
convenient  distance  in  the  street  without  the  danger  line  of 
the  car's  fixed  course,  and  permit  it  to  pass  in  advance  of 
her.     They  had  the  right  to  presume  that  she  would  conduct 
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herself,  in  the  act  of  crossing  the  street  at  that  time  and  place^ 
as  an  ordinarily  prudent  person  would  have  done,  and  to 
have  regulated  their  actions  accordingly. 

So,  whether  we  consider  the  testimony  of  defendant's  mo- 
torman  and  conductor  or  that  of  the  plaintiff  and  her  wit* 
nesses,  the  result  must  be  the  same — an  absence  of  facts 
npon  which  the  jury  were  authorized  to  predicate  a  finding 
against  the  defendant. 

The  trial  court  erred  in  submitting  the  case  to  the  jury. 
The  jury  erred  in  its  finding  under  the  circumstances,  and» 
as  a  result,  the  judgment  entered  upon  said  finding  and  ver- 
dict should  be  reversed,  and  it  is  so  ordered.     All  concur. 


KoEGEL  V.  Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Missouri^  Division  No.  2,  May  lo,  1904,) 

[80  8.  W.  Rep.  905.] 

Duty  to  Person  on  Track  in  Railroad  Yard  after  Notice  Not  to  Tree- 
psss.* 
Although  one  injured  in  the  private  yards  of  a  railroad,  in  which 
the  public  were  warned  not  to  trespass,  was  a  trespasser,  the  railroad 
owed  him  the  duty— the  place  being  one  ^here  the  public  were  in 
the  habit  of  walking  on  the  tracks— of  not  wantonly  and  recklessly 
injuring  him  if  its  servants  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  him  in  time  to  have  averted  the  injury  with  safety 
to  the  passengers  on  its  train. 

Duty  to  Trespasser  on  Track.* 

The  only  ground  on  which  a  trespasser  on  the  tracks  of  a  railroad 
can  hold  the  railroad  liable  for  injuries  to  him  is  that  its  servants 
should  have  seen  him  on,  or  dangerously  near,  the  tracks  in  time 
to  have  avoided  injuring  him. 

Discovered  Peril— Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  for  injuries  to  one  trespassing  in 
its  yards,  evidence  held  insufficient  to  show  that  plainti£F  was  at  any 
time  on  or  so  close  to  the  track  that  the  engineer  in  the  exercise  of 
ordinary  care  could  have  seen  him  in  peril  in  time  to  have  checked 
the  train  and  avoided  the  injury. 

Same— Burden  of  Proof. 

In  an  action  against  a  railroad  for  injuries  to  a  trespasser  on  its 
tracks,  the  burden  is  on  plaintiff  to  show  that  he  was  on  or  so  near 
to  the  track  that  the  engineer  in  the  exercise  of  ordinary  care  could 
have  seen  his  peril  in  time  to  have  avoided  the   injury. 

Licensees — Switchyards — Warnings.f 

It  cannot  be  contended  that  the  public  are  licensed  to  use  as  a 
highway  switchyards  of  a  railroad,  at  each  end  of  which  notices 
are  posted  warning  the  public  and  trespassers  to  keep  out,  and  that 
the  tracks  are  not  thoroughfares. 

*As  to  the  care  due  licensees  and  trespassers  on  tracks,  see  foot-note 
appended  to  Alabama  G.  8.  R.  Co.  v.  Guest  (Ala.),  9  R.  R.  R.  441,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  441. 

tAs  to  what  does,  and  does  not,  constitute  a  license  to  walk  on 
railroad  tracks,  see  foot-note  appended  to  Wilmurth's  Adm'r  v, 
Illinois  Cent.  R.  Co.  (Ky.),  8  R.  R.  R.  762,  31  Am.  &  Eng.  R.  Cas., 
N.  8.,  762,  where  all  the  preceding  authorities  in  this  series  are 
collected. 
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Accident  on  Track — Contributory  Negligence. 

One  treapaaaing  in  the  yards  of  a  railroad*  who  a|»proachea  too 
close  to  the  tracks  on  which  a  train  la  running,  without  looking  for 
it«  Is  guilty  of  contribntorY  negligence. 

Appeal  from  Circait  Court,  BacbanaD  County;  W.  K« 
James,  Judge. 

Action  by  Gustave  Koegel  against  the  Missouri  Pacific 
Railway  Company.  From  an  order  granting  plaintiff  a  new 
trial,  defendant  appeals.     Reversed. 

Martin  L.  Clardy  and  Hall  &  Woodson,  for  appellant. 
Grant  S.  Watkins  and  Johnson,   Rusk  &    Stringfellow,  for 
respondent. 

GANTT,  P.  J.  This  is  an  appeal  from  an  order  of  the  cir- 
cnit  court  of  Buchanan  county  granting  the  plaintiff  anew 
trial.  The  action  is  one  for  damages  for  personal  injuries 
alleged  to  have  been  caused  to  plaintiff  by  the  negligence  of 
defendant.  The  cause  was  tried  at  the  February  term,  1901. 
A  jury  was  impaneled,  and  at  the  close  of  all  the  evidence 
the  circuit  court  gave  a  peremptory  instruction  directing  the 
jary  to  find  for  the  defendant,  whereupon  plaintiff  took  a 
nonsuit,  with  leave  to  move  to  set  the  same  aside,  and  there- 
after filed  his  motion  for  a  new  trial,  which  the  court  sus- 
tained on  the  ground  that  it  erred  in  giving  said  instruction, 
and  from  its  order  in  granting  a  new  trial  defendant  appealed 
to  this  court. 

The  propriety  of  sustaining  the  demurrer  to  the  evidence 
is  the  sole  question  for  solution  at  this  time.  The  petition, 
in  substance,  is  as  follows:  ''Comes  now  the  plaintiff,  and 
for  cause  of  action  states:  That  the  defendant  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri,  and  as  such  corporation  owns  and 
operates  railway  tracks  running  to  and  from  the  city  of  St. 
Joseph,  and  that  among  other  tracks  the  defendant  has  a  track 
which  runs  from  St.  Joseph  to  South  St.  Joseph  and  to 
Atchison  and  Kansas  City.  The  said  defendant  operates  said 
railroad  and  has  daily  passenger  trains  which  run  over  said 
roadbed  on  schedule  time.  That  said  railroad  track  from 
the  St.  Joseph  Union  Station  to  South  St.  Joseph  is  within 
the  city  limits  of  the  city  of  St.  Joseph,  Buchanan  county, 
Missouri,  and  is  subject  to  all  of  the  city  ordinances  which 
are  in  force  and  which  are  passed  by  the  city  council  of  the 
city  of  St.  Joseph,  Buchanan  county,  Missouri.  That,  to 
wit,  on  the  22d  day  of  November,  1900,  plaintiff  was  walk- 
ing from  South  St.  Joseph  to  St.  Joseph  along  the  track 
owned  and  operated  by  said  defendant  railway,  and  very  near 
the  edge  of  said  track.  That  the  place  where  plaintiff  was 
walking  was  a  place  that  pedestrians  were  accustomed  to  use 
in  going  to  and  from  St.  Joseph  to  South  St.  Joseph  to  their 
work,  and  by  common  consent  was  used  as  a  walk  for  work- 
men to  go  to  and  from  their  work  from  the  main  portion  of 
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the  city  of  St.  Joseph  to  the  stockyards' at  South  St^  Joseph, 
Missouri.^  That  on  the  above-mentioned  date  the  plaintiff 
was  walking  along  the  track  of  the  Missouri  Pacific  Railway 
Company,   and  close  to  the  edge  thereof,   and  at  a  point 

where street  intersects  the  railway,  and  also  where  the 

southern  end  of  the  switchyards  of  the  Burlington  Railway 
Company  intersects.  That  while  walking  north  along  said 
track  in  the  place  of  danger  as  herein  stated,  and  so  close  to 
said  track  that  a  train  passing  over  said  track  would  strike 
plaintiff,  said  defendant,  its  agents  and  servants,  while  running 
its  said  passenger  train,  which  was  drawn  by  engine  num- 
bered 210,  at  about  lo  o'clock  in  the  morning,  and  while  run- 
ning their  said  train  from  South  St.  Joseph  tD  St.  Joseph  and 
over  the  track  herein  described,  struck  plaintiff,  and  knocked 
plaintiff  down,  and  broke  plaintiff's  arm,  and  rendered  plain- 
tiff insensible.  That  prior  thereto,  and  at  the  time  that 
defendant  struck  plaintiff,  defendant,  its  agents  and  servants, 
was  running  their  train  at  a  rate  of  speed,  to  wit,  torty  (40) 
miles  an  hour.  That  defendant  did  not  give  plaintiff  any 
alarm,  ring  any  bell,  or  blow  any  whistle,  as  provided  by 
the  ordinances  of  the  city  of  St.  Joseph,  and  were  running 
their  train  in  violation  thereof.  That  said  injury  has  made 
said  arm  useless,  and  rendered  plaintiff  a  cripple  for  life. 
That  said  injury  was  caused  wholly  on  account  of  the  negli- 
gence, willfulness,  and  carelessness  of  said  defendant,  its 
agents  and  servants,  in  running  its  said  train  in  violation  of 
the  ordinances  of  the  city  of  St.  Joseph.  Plaintiff  further 
states  that  defendant,  its  agents  and  servants,  were  negli- 
gent; that  they  saw  plaintiff  for  the  distance  of  a  half  mile 
in  the  place  of  danger,  but  gave  plaintiff  no  alarm  whatever, 
but  ran  plaintiff  down,  struck  plaintiff,  and  injured  him  as 
aforesaid  by  their  carelessness,  negligence,  and  violation  of 
law.  Wherefore  plaintiff  is  rendered  a  cripple  as  aforesaid, 
and  is  damaged  in  the  sum  of  five  thousand  (5,000)  dollars. 
Wherefore  plaintiff  prays  judgment  in  the  sum  of  five  thousand 
(5,000)  dollars,  and  for  such  other  and  further  relief  as  the 
court  may  deem  proper." 

The  answer  was.  first,  a  general  denial,  and,  second,  con- 
tributory negligence  on  the  part  of  plaintiff  in  being  at  the 
time  he  was  injured  a  trespasser  on  the  tracks  and  right  of 
way  of  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Rail- 
road Company  and  the  Hannibal  &  St.  Joseph  Railroad  Com- 
pany, both  of  which  were  at  the  time  owned  and  operated  by 
the  Chicago,  Burlington  &  Quincy  Railroad  Company  under 
some  arrangement  the  particulars  of  which  were  unknown 
to  defendant;  that  plaintfff  was  guilty  of  negligence  contrib- 
uting directly  to  produce  and  cause  the  accident  alleged  in 
the  petition  by  absolutely  taking  no  care  or  precaution  what- 
ever to  see  or  hear  defendant's  train  mentioned  in  the  peti- 
tion, and,  whatever  injuries  he  may  have  received  were  caused 
by  his  own  fault.  There  was  no  reply  filed,  but  the  cause 
was  tried  as  if  one  had  been  filed. 
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The  petition  alleges  that  the  accident  occurred  near  the 
intersection  of  a  street  by  defendant's  tracks,  but  it  does  not 
specify  the  name  of  the  street,  but  from  the  evidence  we 
glean  it  happened  between  what  is  locally  known  as  ''Mis- 
souri Avenue,"  which  was  south  pi  the  Burlington  yards, 
and  Lake  Avenue  or  Boulevard,  north  of  those  yards,  and  at 
a  point  well  up  in  the  yards.  No  other  street  crossed  the 
tracks  between  the  above-named  avenues.  On  the  22d  day 
of  November,  1900,  and  prior  thereto,  there  were  large  pack- 
ing houses  situated  in  the  southern  part  of  the  city  of  St. 
Joseph.  It  is  over  a  mile  from  the  packing-house  district  to 
Lake  Boulevard.  The  city  of  St.  Joseph  proper  is  north  of 
this  boulevard.  The  Hannibal  &  St.  Joseph  Railroad  Com- 
pany and  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Rail- 
road each  owned  tracks  running  nearly  north  and  south  from 
the  packing  houses  to  Lake  Boulevard.  The  Kansas  City, 
St.  Joseph  &  Council  Blufis  owned  its  main  tracks  and  also 
terminal  facilities,  consisting  of  railroad  yards  in  which  trains 
were  made  up,  and  requiring  numerous  switch  tracks;  and 
the  Hannibal  &  St.  Joseph  owned  its  main  tracks  parallel  to 
the  main  tracks  of  the  Kansas  City,  St.  Joseph  &  Council 
Bluffs.  The  Missouri  Pacific  Railway  had  acquired  the  right 
by  contract  to  run  its  trains  over  the  Hannibal  tracks  through 
these  yards.  These  yards  extended  a  half  mile  south  from 
Lake  Boulevard  and  to  within  a  few  feet  of  Missouri  avenue. 
The  Kansas  City«  St.  Joseph  &  Council  Blufis  main  track  is 
on  the  east;  then  next  parallel  to  it  on  the  west  is  the  Han- 
nibal main  track.  These  tracks  are  eight  feet  apart.  Then 
on  the  west  are  nine  or  more  switch  tracks.  There  were  still 
other  tracks  east  of  the  Kansas  City  road  which  belong  to  other 
railroads.  The  Hannibal  and  Kansas  City  tracks  cross  each 
other  about  100  feet  south  of  Lake  Boulevard,  which  crossing 
is  referred  to  in  the  evidence  as  the  ^'railroad  crossing."  The 
southern  limits  of  the  yards  were  marked  by  a  yard-limit 
board  stating  that  fact.  Immediately  north  of  Lake  Boule- 
vard there  was  a  printed  sign  reading:  ''No  admittance  ex- 
cept to  employees.  These  grounds  are  private  property  and 
used  as  a  switching  yard.  AH  persons  are  warned  of  danger. 
G.  M.  Hohl«  Superintendent."  There  was  also  at  Lake 
Boulevard  a  sign  known  as  a  "thoroughfare  sign,"  reading: 
*'This  is  not  a  thoroughfare.  But  the  private  property  of 
the  K.  C,  St.  J.  &  C.  B.  R.  R.  Company.  All  persons  are 
'warned  against  trespassing."  There  was  also  another  such 
thoroughfare  sign  at  Missouri  avenue,  the  southern  limit  of 
the  yards,  and  five  such  signs  between  Missouri  avenue  and 
Lake  Boulevard.  These  signs,  the  evidence  tended  toprove, 
had  been  there  for  a  number  of  years.  They  were  painted  in 
large  black  letters  on  boards  2i  feet  square,  painted  white, 
and  were  on  posts  6i  and  7  feet  high.  There  was  a  ''2,000 
foot  post"  2,000  feet  south  of  the  railroad  crossing. 

The  evidence  tended  to  prove  that  the   employees  of  the 
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Stockyards  and  other  people  were  in  the  habit  of  walkio^ 
on  these  main  tracks,  and  there  was  a  footpath  between  the 
two  tracks,  on  which  pedestrians  walked,  which  approached 
nearer  the  ends  of  the  cross-ties  of  the  Hannibal  track  than  it 
did  to  the  Kansas  City  track.     On  the  morning  of  November 
22,  1900,  the  plaintiff  was  walking:  from  the  direction  of  the 
stockyards  northward  toward  the  city  of  St.  Joseph   between 
the  tracks  of  the  Hannibal  &  St.  Joseph  Railroad  and  the 
Kansas  City,   St.  Joseph  &  Council  Bluffs  Railroad.     As  he 
walked  north  in  the  yards  of  the  latter  road,  a  freight  train 
nassed  him,  going  south,  and  according  to  his  testimony  be 
was  walking   near  the  Kansas  City,  St.  Joseph  &  Council 
Bluffs  track  (hereinafter  called  the  ''Kansas  City  Track"), 
and  he  stepped  aside  to  keep  out  of  its  way.     He  testified 
that  at  that  time  he  looked  back  south  to  see  if  any  train 
was  coming  from  that  direction,  but  saw  none,  but  in  about 
two  minutes  a  Missouri   Pacific  train  came    north  on  the 
Hannibal  track,  and  struck  him.     He  heard  neither  whistle 
nor  bell.     It  struck  his  left  arm  only,  and   broke  it.     He  was 
knocked  down  and  rendered  unconscious,  lying  on  the  ground 
he  knew  not  how  long.     He  heard  no  whistle  on  the  Kansas 
City  freight  train.     That  train  was  making  a  good  deal  of 
noise.     He  says  about  one-half  of  the  freight  train  bad  passed 
him  going  south  when  the  Missouri  Pacific  train    came  up. 
After  he  came  to  himself,  he  put  his  hat  on,  and  went  over 
to  the  switch  engine.     When  be  recovered  consciousness,  he 
was  lying  between  the  two  tracks.     He  was  between  them 
when  he  was  struck.     He  says  bis  arm  hung  by  his  side  when 
it  was  struck.     He  did  not  hear  or  see  the  Missouri   Pacific 
train  until  he  was  struck,  nor  afterwards.     He  is  only  certain 
fae  was  struck  by  a  Missouri   Pacific  train   because  no  other 
train  came  on  that  side.     He  says  he  was  walking  about  two 
feet  from  the  Kansas  City  freight  train.     The  skin  of  his 
arm  was  not  broken  by  the  train  striking  it.     No  other  wit* 
ness  saw  the  train  strike  him.     When  he  regained  bis  con*> 
sciousness  both  trains  were  gone. 

The  other  evidence  as  to  the  manner  of  the  accident  on  the 
part  of  the  plaintiff  tended  to  prove  that  a  Burlington  train 
going  south  that  morning  consisted  of  35  or  40  cars,  and, 
being  a  pretty  heavy  train,  broke  in  two  before  it  got  out  of 
these  yards,  and  a  switch  engine  crew  had  coupled  it  up  and 
backed  it  out  of  the  yards.  Plaintiff  examined  the  yard 
foreman,  the  conductor,  engineer,  and  brakeman  of  the 
freight  train.  The  only  one  of  these  who  saw  plaintiff,  or 
any  other  man,  in  those  yards  that  morning  previous  to 
plaintiff's  accident,  was  the  engineer  of  the  freight.  He 
could  not  identify  plaintiff  as  the  man  he  saw,  but  he  did  see 
some  man  on  the  right  of  way,  walking  towards  him.  Paid 
no  attention  to  who  he  was,  but  noticed  him  until  he  passed 
his  engine.  Met  a  Missouri  Pacific  train  in  the  yards,  and 
after  it  passed  saw  plaintiff  trying  to  get  up.     When  he  first 
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saw  him  after  he  was  down,  he  seemed  to  be  lying  on  one 
shonlder*  and  he  raised  up  and  picked  up  his  hat.  He  did 
not  see  the  Missouri  Pacific  strike  plaintifif,  nor  did  he  observe 
it  at  the  time  it  passed  plaintiff.  When  he  first  observed 
plaintifi,  he  was  near  the  end  of  the  ties  of  the  Hannibal  track 
on  which  the  Missouri  Pacific  train  was  running.  He  was 
not  certain  whether  the  Missouri  Pacific  bell  was  ringing 
when  it  passed  him,  but  he  thinks  it  did  not  whistle,  but  the 
witness  whistled  his  own  engine.  An  engineer  on  an  engine 
going  north  from  that  point  could  see  a  man  on  a  clear  day 
as  far  up  as  Lake  Boulevard.  Different  witnesses  testified 
that  many  pedestrians  used  these  tracks  and  the  right  of  way 
walking  to  and  from  the  city  to  the  stockyards.  The  brake- 
man  on  the  freight  train  heard  the  bell  ringing  on  the  Mis- 
souri Pacific  train  when  it  passed.  He  was  on  top  the 
freight. 

The  evidence  shows  these  tracks  were  8  feet  apart.  The 
freight  cars  project  i8  inches  over  the  rails,  and  passenger 
cars 2  feet;  leaving  a  space  of  si  feet  in  which  plaintifif  could 
have  stood  in  safety  while  both  trains  were  passing.  Rixey, 
the  brakeman  on  the  freight,  testified  that  when  he  first  saw 
plaintifif  the  freight  had  not  entirely  passed  him  (the  witness 
being  about  12  cars  from  the  rear  end  of  the  train),  and  the 
plaintiff  was  just  in  the  act  of  getting  up,  and  at  that  time 
the  Missouri  Pacific  was  up  at  the  boulevard  crossing.  The 
engineer  of  the  switch  engine  says  the  freight  was  running 
about  8  to  10  miles  an  hour  at  that  time.  Hufif,  the  engineer, 
testified  that  the  natural  and  ordinary  escape  of  steam  from 
his  engine  would  have  been  enough  to  blind  a  person  walking 
along,  and,  if  the  smoke  from  his  engine  on  that  morning 
trailed  and  dropped  down,  it  would  have  obstructed  the  view 
of  the  engineer  on  the  Pacific  engine  ahead  of  him. 

Plaintiff's  physicians  testified  that  his  injury  consisted  of  a 
fracture  of  the  lower  third  of  the  upper  left  arm,  and  that  the 
skin  was  not  broken,  nor  the  flesh  lacerated.  Dr.  Campbell, 
one  of  plaintiff's  witnesses,  testified  that,  if  a  railroad  train 
rnnnini;  at  the  rate  of  35  or  40  miles  an  hour  had  struck  plain-^ 
tiff's  left  arm  and  broken  it,  and  thrown  him  to  the  ground, 
the  skin  of  the  arm  would  have  been  broken,  and  he  would 
have  been  otherwise  injured,  and  that,  when  he  examined 
him,  his  arm  had  the  appearance  it  would  have  had  if  he  bad 
stepped  quickly  and  fallen  on  it  and  broke  it.  He  was 
corroborated  in  this  opinion  by  Dr.  Gieger,  the  only  other 
expert  who  testified  upon  that  subject. 

On  the  part  of  defendant,  the  engineer  of  the  Missouri 
Pacific  train  testified  be  did  not  see  plaintiff,  or  any  other 
man,  on  his  track.  Did  not  know  until  next  day  a  man  was 
hurt.  Remembered  then  passing  the  freight  that  morning 
as  he  came  up  to  the  crossing  where  he  stopped.  His  bell 
was  ringing.  The  fireman  also  testified  that  he  did  not  see 
plaintiff  when  he  was  hurt  or  before.     His  bell  was  ringing 
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while  going  through  the  yards.  Does  it  every  day  at  that 
place.  He  sounded  his  whistle  as  he  approached  the  railroad 
crossing  of  the  Kansas  City  track. 

Gooding,  the  engineer  of  the  switch  engine  which  pushed 
the  freight  train  of  the  Kansas  City  south  that  morning^  tes- 
tified that  when  he  got  the  signal  from  the  engineer  of  the 
freight  he  shut  ofi  steam,  and  the  caboose  of  the  freight 
passed  on.  Just  then  the  Missouri  Pacific  went  by,  and  as 
the  smoke  cleared  away  he  saw  a  man  coming  toward  him, 
holding  his  arm.  Until  then  he  could  see  nothing  between 
the  tracks  on  account  of  the  smoke.  The  Missouri  Pacific 
engine  had  also  shut  off  steam  and  the  smoke  from  that 
engine  and  from  his  went  to  the  ground.  The  Missouri  Pa- 
cific train  was  going  about  20  or  25  miles  an  hour,  and  was 
slowing  up  for  the  railroad  crossing.  Two  ordinances  of  the 
city  were  introduced;  one  forbidding  engines  to  be  driven 
within  the  city  at  a  greater  speed  than  five  miles  an  hour,  and 
the  other  requiring  the  bell  to  be  rung  continually  in  the 
city.  There  was  evidence  that  the  point  where  plaintifi  was 
injured  was  in  the  extended  limits  of  the  city  of  St.  Joseph. 

I.  Did  the  circuit  court  properly  direct  a  verdict  for  the 
defendant  upon  the  foregoing  evidence?  If  it  did,  it  erred  in 
granting  a  new  trial  on  the  ground  that  it  should  not  give  the 
instruction.  When  plaintiff  was  injured,  he  was  a  trespasser 
in  the  yards  of  the  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad.  The  track  on  which  defendant  was  running  its 
train  under  a  contract  with  the  Hannibal  &  St.  Joseph  Rail- 
road was  under  the  control  of  the  Burlington  Railroad, 
which  at  that  time  was  in  the  control  both  of  the  Hannibal 
&  St.  Joseph  and  the  Kansas  City,  St.  Joseph  &  Council 
Bluffs  roads.  The  place  where  plaintiff  was  injured  was  in 
the  private  yards  of  the  defendant's  lessor,  and  the  public 
were  warned  not  to  trespass  therein.  But,  notwithstanding 
plaintiff  was  a  trespasser,  defendant  owed  him  the  duty  of 
not  wantonly  and  recklessly  injuring  him  if  the  servants  of 
defendant  saw  him  in  time  to  have  averted  the  injury  with 
safety  to  the  passengers  on  its  train,  or  by  the  exercise  of 
ordinary  care  could  have  seen  him  in  time  to  have  avoided 
injuring  him,  as  the  place  was  one  where  the  public  were  in  the 
habit  of  walking  on  the  tracks  to  such  an  extent  that  the 
trainmen  were  advised  that  they  would  likely  find  them  on 
the  tracks  at  that  hour.  The  difficulty,  in  the  peculiar  state 
of  facts  disclosed  by  the  evidence,  is  in  applying  the  foregoing 
statement  of  the  law  to  plaintiff's  case.  According  to  his  own 
evidence,  he  was  an  adult.  He  was  not  on  the  track  of  de- 
fendant at  any  time.  He  had  been,  up  to  a  very  short  time 
before  he  was  struck  by  defendant's  train  (if  he  was  in  fact 
struck  by  it),  on  or  near  the  Kansas  City,  St.  Joseph  &  Coun- 
cil Bluffs  track.  He  had  stepped  off  of  or  from  a  close  prox- 
imity to  the  Kansas  City  track,  and  was  about  two  feet  from 
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it»  walking  along  between  the  tracks^  with  his  back  to  defend-^ 
ant*s  approaching  train.  Accepting  bis  own  statement  as 
true  (and  no  witness  contradicts  him  in  this  regard),  what 
was  there  in  bis  position  to  apprise  defendant's  engineer  that 
be  was  in  danger  of  being  struck  by  defendant's  engine  or  train 
had  he  seen  him?  The  Kansas  City  track  was  eight  feet  from 
the  Hannibal  track  and,  if  plaintiff  was,  as  he  says  he  was* 
only  two  feet  from  the  Kansas  City  track,  then  he  was  six 
feet  from  the  track  on  which  defendant's  train  was  moving. 
Being  an  adalt,  and  the  time  daylight,  what  was  there  to 
cause  the  engineer  to  apprehend  that  he  would  recklessly 
place  himself  in  front  of  defendant's  train,  or  so  near  to  it 
that  he  would  be  struck  without  lookng  for  its  approach? 
That  he  did  not  go  upon  the  track  proper — that  is,  on  or  be^ 
tween  the  rail? — the  proof  very  clearly  establishes.  Neither 
he  nor  any  of  his  witnesses  places  him  in  that  position,  and 
he  says  he  was  between  the  tracks.  Moreover,  the  very 
nature  of  his  injury  and  the  place  he  was  seen  in  immediately 
after  the  train  passed  forbids  the  deduction  that  he  could 
have  been  on  the  track.  Had  he  been,  he  would  unquestion- 
ably have  been  killed,  or  crushed  and  mangled.  We  think  that 
there  was  no  evidence  from  which  a  jury  would  have  been 
justified  in  finding  he  was  on  the  track,  so  as  to  have 
made  it  the  duty  of  the  engineer  to  have  seen  him,  or  to  have 
apprehended  that  he  would  go  upon  his  track,  or  so  close 
thereto  that  he  would  be  struck.  The  able  counsel  for  plain- 
tiff says  he  moved  away  from  danger  of  the  moving  freight  train 
into  danger  from  the  train  coming  up  from  behind  on  the 
Hannibal  track.  But  the  only  ground  upon  which  plaintiff, 
a  trespasser,  can  hold  defendant  responsible  for  his  injuries 
is  that  its  servants  either  should  have  seen  him  on  the  track 
of  defendant,  or  so  dangerously  near  thereto,  in  time  to  have 
avoided  injuring  him,  and  the  important  inquiry  then  must 
be,  when  did  be  move  into  the  place  of  danger  from  this 
train  coming  from  the  south?  He  says ''he  was  on  his  way 
north,  and  the  freight  train  came  down  the  K.  C.  track,  and 
he  stepped  aside,  and  then  looked  south  to  see  if  there  was  a 
train  coming  up,  and  he  did  not  see  any,  and  in  about  two 
minutes  the  train  came  up  on  the  Pacific  tracks  and  struck 
him;"  ''that  the  freight  train  had  not  entirely  passed  him." 
He  further  says  that  during  these  two  minutes  he  "was 
walking  about  two  feet  west  of  the  freight  train."  Now,  at 
what  moment  in  these  two  minutes  did  he  approach  near 
enough  to  the  Missouri  Pacific  train  to  enable  it  to  strike 
him?  Was  it  before  the  engine  reached  him?  Did  the  en- 
gine strike  him,  or  some  other  portion  of  the  train?  If  he  did 
not  get  over  by  the  Pacific  track  before  the  engine  reached 
him,  or  so  soon  before  it  got  to  him  that  the  engineer  could 
not  anticipate  his  doing  so,  then  obviously  the  engineer  was 
not  at  fault  in  not  seeing  him,  and  no  ordinary  care  would 
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have  discovered  him  there.     But,  independently  of  plaintifif's 
own  testimony,  the  other  facts  in  evidence  tend  to  show  that 
he  was  not  on,  or  so  dangerously  near  to,  the  Hannibal  track 
that  the  engineer  and  fireman  of  defendant's  train  could  have 
seen   him  for  any  appreciable  length  of  time.     Plaintiff's 
evidence  tends  to  show  that  the  engineer  could   have  seen  a 
man  on  the  track  at  that  point  a  half  mile  to  the  north  of  his 
train;  that  his    train  was   running  35  to  40  miles  an   hour 
before  it  began  to  slow  up  for  the  Kansas  City  crossing,  and 
was  running  20  to  25  miles  an  hour  when  it  passed  the  switch 
engine;  that  it  passed  the  Kansas  City  freight  in  these  yards 
at  the  point  where  plaintiff  was  hurt;  that  plaintiff  was  walk- 
ing north  two  feet  west  of  the  Kansas  City  train  as  it  passed 
south.     Now  giving  full  credence  to  plaintiff's  witnesses,  it 
could  not  have  taken  defendant's  train  more  than  two  min- 
utes to  have  reached  plaintiff  after  it  came  in  sight    of  him. 
He  was  not  on  defendant's  track,  nor  within  five  feet  of  it, 
when   he  might  have  been  seen  by  the  engineer.     He  says 
he  was  within  two  feet  of  the  Kansas  City  train  when  he  was 
struck.     It  was  a    physical   impossibility,  under  those  con- 
ditions, for  defendant's  train  to  strike  him.     He  does  not  say 
that  at  any  time  he  moved   nearer  to  defendant's  track,  nor 
does  any  other  witness  advise  us  when,  if  at  all,  he  left  his 
place  of  safety  near  the  Kansas  City  track  and  went  into  a 
place  of  danger  on  or  near  the  Hannibal  track;  but,  assum- 
ing that  he  did,  because  otherwise  he  could  not  have  been 
struck  by  defendant's  train,  how  can  it  be  said  there  was  any 
credible  evidence  that  he  approached  the  Hannibal  track  long 
enough  before  defendant's  train  reached  him  to  have  made 
it  negligence  on  the  part  of  the  engineer  or  fireman   not  to 
have  seen  him  in  time  to  have  avoided  striking  him.     Search- 
ing the  evidence  in  this  record,  we  have  been  unable  to  find 
any  evidence  that  plaintiff  was  at  any  time  on  the  track  of 
the  Hannibal  road,  or  that  he  was  so  close  thereto  that  the 
engineer,  if  he  had  been  in  the  exercise  of  ordinary  care, 
could  have  seen  him  in  peril  in  time  to  have  checked  his  train 
^nd  avoided  injuring  him,  and  the  burden  was  on  plaintiff  to 
show  this.     There  is  no  evidence  showing  that  the  engineer 
had  any  reason  to  suspect    or  anticipate  that  plaintiff,   an 
adult,  in  broad  daylight,  and  with  a  full   knowledge  of  the 
tracks,  had  any   intention  of  leaving  the  place  of  safety  in 
which  he  was  walking  and  going  upon  the  track  upon  which 
defendant's  train  was  moving,  or  of  venturing  so  near  to  the 
track   that  this  train  would    strike  him.     On  the  contrary, 
had  the  engineer  seen  plaintiff  a  minute  before  his  train 
reached  him,  he  would  have  seen  that  he  was  an  adult,  and 
talking  in  a  place  of  safety,  and  it  would  be  most  unreason- 
able for  him  to  anticipate  that  a  grown-up  man  would  step  on 
the  track  of  a  railroad  without  even  glancing  up  and  down  to 
^ee  if  a  train    was  approaching;  and  the    facts  show  that 
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plaintiff  did  not  get  on  the  track  at  all,  nor  near  enough  to 
be  hurt,  before  the  engine  passed  him. 

We  are  cited  to  Chamberlain  v.  Missouri  Pacific  R.  R.,  133 
Mo.  587,  33  S.  W.  437.  34  S.  W.  842,  but  the  facts  of  that  case 
are  so  radically  different  from  those  we  are  now  considering 
they  afford  no  support  for  plaintiff's  recovery  in  this  case. 
In  that  case  the  plaintiff  and  two  others  were  walking  imme- 
diately on  the  track,  and  were  observed  by  the  engineer,  or 
could  readily  have  been  seen,  for  2,000  feet  before  the  engine 
struck.  Chamberlain  was  walkng  on  a  track  in  constant  use 
by  pedestrians  at  that  time  of  day  in  a  thickly  settled  section. 
There  were  no  signs  warning  trespassers  to  keep  off  the 
tracks.  Another  train  was  passing  in  an  opposite  direction, 
and  whistling,  and  the  engineer  gave  a  signal  some  distance 
away,  and  he  noted  that  Chamberlain  did  not  heed  it,  but 
seemed  attracted  by  the  other  traiu.  None  of  those  condi- 
tions existed  in  this  case.  The  same  was  true  in  Fiedler  v. 
Railroad,  107  Mo.  645,  18  S.  W.  847.  This  case  falls  within 
the  reasoning  of  Kreis  v.  R.  R.,  148  Mo.  321,  49  S.  W.  877, 
and  Hyde  v.  Railroad,  no  Mo.  272,  19  S.  W.  483.  The  place 
nvbere  this  accident  occurred  was  in  the  switchyards  of  the 
railroad  of  the  Burlington  road.  Notices  were  posted  at 
each  end  of  the  yard  warning  the  public  and  trespassers  to 
keep  out,  and  that  those  tracks  were  not  thoroughfares,  and 
in  such  circumstances  there  can  be  no  claim  of  a  license  from 
the  company  that  the  public  might   use  them  for  a   highway. 

From  what  has  been  said  it  is  clear  that  the  plaintiff  did  not 
establish  negligence  on  the  part  of  defendant,  even  if  the  bell 
was  not  ringing  nor  the  whistle  blown,  because  the  failure 
to  do  either  in  no  manner  contributed  to  plaintiff's  injury.  If 
plaintiff  was  struck  by  defendant's  train — which  is  largely  a 
matter  of  conjecture — it  was  the  result  of  his  own  reckless 
and  negligent  conduct  in  approaching  too  close  to  defend- 
ant's train  without  looking  for  it,  and  this  alone  debars  his 
recovery  on  the  ground  of  contributory  negligence.  The 
slightest  care  on  his  part  for  his  safety  dictated  that  he  should 
look  for  trains  in  the  yards  before  going  up  the  tracks,  or  so 
near  thereto  that  he  was  in  danger  of  being  struck;  and  his 
own  evidence  shows  he  did  not  do  so. 

The  trial  court  properly  directed  a  verdict  for  defendant, 
and  erred  in  setting  it  aside,  and  its  judgment  is  therefore 
reversed,  and  the  cause  is  remanded,  with  directions  to  set 
aside  the  order  granting  a  new  trial  and  to  enter  judgment 
for  defendant.     All  concur. 
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Northern  Pacific  Railway  Company  v.  Alline  A.  Dixon. 
Administratrix  of  the  Estate  of  Chauncey  A.  Dixon, 

Deceased. 

(Argued  and  Submitted  April  ji,  1904,    Decided  May  16 ^  1904*^ 

[24  Sup.  Ct  Rep.  683.] 

Master  and  Servant — Fellow  Servant  Rule — Local  Telegraph  Operator 
and  Fireman.* 
Neglig^ence  of  a  local  teleg^raph  operator  and  station  agent  of  a  rail-^ 
way  company  in  observing  and  reporting  by  telegraph  to  the  train 
despatcher  the  movement  of  trains  past  his  station,  which  cansea. 
the  death  of  a  fireman  on  such  railway,  without  any  fault  or  neg- 
ligence of  the  train  despatcher,  is  the  negligence  of  a  fellow  servant 
of  the  fireman,  the  risk  of  which  the  latter  assumes. 

On  a  Certificate  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  presenting  questions  as  to  the 
application  of  the  fellow  servant  rule  to  an  action  against  a 
railway  company  for  the  death  of  a  fireman,  caused  by  the 
negligence  of  a  local  telegraph  operator  and  station  agent  in 
observing  and  reporting  by  telegraph  to  the  train  despatcher 
the  movement  of  trains  past  his  station.  Answered  in  the 
affirmative. 

Statement  by  MR.  JUSTICE  BREWER: 

This  case  is  before  us  on  questions  certified  by  the  circuit 
court  of  appeals  for  the  eighth  circuit.  The  facts  as  stated 
are  that  Chauncey  A.  Dixon  was  employed  on  December  25, 
1899,  by  the  Northern  Pacific  Railway  Company  as  a  fireman 
in  operating  extra  freight  train  No.  162,  and  while  so  engaged 
was  killed  by  means  of  a  head-end  collision  of  that  train  with 
extra  freight  train  No.  159.  The  company  had  made  and 
promulgated  time-tables  for  its  regular  trains,  and  had 
adopted  reasonable  rules  for  the  operation  of  all  its  trains. 
The  time-tables  did  not  and  could  not  provide  for  the  running 
of  extra  trains.  The  company  had  in  its  employ  a  train 
despatcher  at  Missoula,  Montana,  who  had  general  power  and 
sole  authority  to  make  and  promulgate  orders  for  the  running, 
on  the  division  of  the  road  on  which  this  collision  occurred,, 
of  those  trains  which  were  not  governed  by  the  time-tables. 
A  large  proportion  of  its  freight  trains  on  this  division  were 
run  as  extra  trains,  and  the  times  of  their  arrival  and  de*^ 
parture  were  not  shown  on  the  regular  time-tables,  but  their 
movements  were  made  upon  telegraphic  orders  issued  by  the 
train  despatcher  upon  information  furnished  by  telegraph 
to  him  by  the  station  agents  and  operators  along  the  line  of 
the  road.  All  these  facts  were  known  to  Dixon.  One  of  the 
rules  of  the  company  was:  ''Operators  will  promptly  record 
in  a  book  to  be  kept  for  the  purpose,  and  report  to  thesuper- 

*As  to  whether  train  despatchers  and  telegraph  operators  are  fel- 
low servants  of  other  railroad  employees,  see  foot-note  appended  to 
Brommer  v,  Philadelphia  &  R.  Ry.  Co.  (Pa.),  8  R.  R.  R.  529,  31  Am.^ 
ae  Eng.  R.  Cas.,  N.  S.,  52S. 
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intendeot,  the  time  of  arrival  and  departure  of  all  trains,  and 
the  direction  in  which  extra  trains  are  moving."  The 
reports  mentioned  in  this  rale  were  made  to  the  train  de- 
spatcher,  and  he  was  vested  with  the  authority  of  the  super- 
intendent to  issue  orders  for  the  movement  of  trains. 

These  two  freight  trains  were  running  in  opposite  direc- 
tions, train  No.  162  going  east.  It  arrived  at  Bonita  at  12.35 
A.  M.  and  left  there  at  12.50  A.  M.  The  local  operator  and 
station  agent  at  that  place  was  asleep,  and  did  not  know  of 
or  report  its  arrival  and  passage  to  the  despatches  None  of 
the  crew  of  that  train  were  aware  of  the  fact  that  train  No. 
159  was  coming  west.  The  railroad  had  but  one  track.  At 
1.05  A.  M.  No.  159  reached  Garrison,  about  48  miles  east  of 
Bonita,  and  that  was  reported  to  the  train  despatches  There- 
upon he  asked  the  operator  at  Bonita,  by  telegraph,  whether 
No.  162  had  arrived  there,  and  the  operator  promptly  an- 
swered that  it  had  not.  This  question  was  repeated,  and  the 
operator  was  asked  if  he  was  sure  that  No.  162  had  not  passed 
Bonita,  and  he  replied  that  he  was  sure  that  it  had  not. 
Thereupon  the  train  despatcher  issued  orders  for  the  move- 
ment of  these  two  trains,  which  were  sufficient  to  guard 
against  collision  if  the  information  received  had  been  correct, 
but  as  It  was  not  correct,  the  movement  of  the  trains  resulted 
io  a  collision  and  the  death  of  Dixon,  to  recover  damages 
for  which  this  action  was  brought.  Upon  these  facts  the  cir- 
cuit court  of  appeals  certified  the  following  questions: 

''First.  When  a  local  telegraph  operator  is  called  upon 
specially  by  a  train  despatcher  to  give  information  relative 
to  the  arrival  of  a  train  at  his  station,  to  enable  the  di- 
spatcher to  formulate  orders  for  the  movement  of  other  train?, 
does  the  local  operator,  in  the  matter  of  giving  such  infor- 
mation, act  as  a  fellow  servant  of  train  operatives  in  such 
sense  that  the  master  is  not  liable  to  train  operatives  who 
are  injured  by  obeying  an  erroneous  order  of  the  despatcher, 
that  was  induced  by  false  information  given  by  the  local 
operator  ? 

"Second.  Is  the  negligence  of  a  local  telegraph  operator 
and  station  agent  of  a  railway  company  in  observing  and 
reporting  by  telegraph  to  the  train  despatcher  the  movement 
of  trains  past  his  station,  which  causes  the  injury  or  death  of 
a  fireman  of  the  company,  without  any  fault  or  negligence 
of  the  train  despatcher,  the  negligence  of  a  vice  principal, 
for  which  the  railway  company  is  liable  in  damages  to  the 
fireman  or  his  personal  representatives,  or  is  it  the  negligence 
of  a  fellow  servant  of  the  fireman,  the  risk  of  which  the  latter 
assumes?" 

Messrs.  C.  W.  Bunn,  Emerson  Hadley,  and  James  B.  Kerr 
for  the  Northern  Pacific  Railway  Company. 

Messrs.  A.  M.  Antrobus,  D.  J:  O'Connell,  and  R.  J.  Burgle- 
haus  for  the  administratrix. 

11 R  R  R— 24 


370       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Northern  Pac.  Ry.  Co.  v,  Dixon 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
court: 

A  servant  is  entitled  to  recover  damages  for  injuries  suf- 
fered through  the  personal  fault  or  misconduct  of  his  em- 
ployer, but  when  the  employer  has  been  personally  free  from 
blame,  and  the  injury  results  from  the  fault  or  misconduct  of 
a  fellow  servant,  it  would  seem  reasonable  that  the  wrongdoer 
should  be  alone  responsible,  and  that  one  who  is  innocent 
should  not  be  called  upon  to  pay  damages.  And  such  is  the 
general  rule.  But  where  the  employer  is  a  railroad  or  other 
corporation  having  a  large  number  of  employees,  sometimes 
engaged  in  diSerent  departments  of  service,  certain  limita- 
tions or  qualifications  of  this  general  rule  have  been  pre- 
scribed. Perhaps  no  question  has  been  more  frequently 
considered  by  the  courts  than  that  of  fellow  servant,  and  none 
attended  with  more  varied  suggestions  and  attempted  quali- 
fications. It  has  been  discussed  so  often  that  any  extended 
discussion  in  the  present  case  is  unnecessary,  and  it  is  sufiS- 
cient  to  state  the  principal  suggestions,  and  consider  their 
applicability  to  the  case  at  bar. 

In  a  recent  case  in  this  court  (New  England  R.  Co.  v. 
Conroy,  I7S  U.  S.  323,  44  L.  Ed.  181,  20  Sup.  Ct.  Rep.  85), 
it  was  said  (p.  328,  L.  Ed.  p.  184,  Sup.  Ct.  Rep.  p.  86): 

''We  have  no  hesitation  in  holding,  both  upon  principle 
and  authority,  that  the  employer  is  not  liable  for  an  injury 
to  one  employee  occasioned  by  the  negligence  of  another 
engaged  in  the  same  general  undertaking;  that  it  is  not 
necessary  that  the  servants  should  be  engaged  in  the  same 
operation  or  particular  work;  that  it  is  enough,  to  bring  the 
case  within  the  general  rule  of  exemption,  if  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  com- 
mon enterprise,  both  employed  to  perform  duties  tending  to 
accomplish  the  same  general  purposes,  or,  in  other  words,  if 
the  services  of  each,  in  his  particular  sphere  or  department, 
are  directed  to  the  accomplishment  of  the  same  general  end." 

Tested  by  this,  it  is  obvious  that  the  local  operator  was 
a  fellow  servant  with  the  fireman.  They  were  ''engaged  in 
the  same  general  undertaking," — the  movement  of  trains. 
They  were  called  upon  "to  perform  duties  tending  to  accom- 
plish the  same  general  purposes,"  and  "the  services  of  each 
in  his  particular  sphere  or  department  were  directed  to  the 
accomplishment  of  the  same  general  end."  The  fireman 
who  shovels  coal  into  the  fire-box  of  the  engine  is  not  doing 
precisely  the  same  work  as  the  engineer,  neither  is  the  con- 
ductor who  signals  to  the  engineer  to  start  or  to  stop,  nor  the 
operator  who  delivers  from  the  telegraph  office  at  the  station 
to  the  engineer  orders  to  move,  and  who  reports  the  coming 
and  going  of  trains;  and  yet  they  are  all  working,  each  in  his 
particular  sphere,  towards  the  accomplishment  of  this  one 
result, — the  movement  of  trains. 

Another  qualification  suggested  is  where  the  one  guilty  of 
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the  negligence  has  such  general  control,  and  occupies  sach 
relation  to  the  work,  that  he,  in  effect,  takes  the  place  of  the 
employer, — becomes  a  vice  principal,  or  alter  ego,  as  he  is 
sometimes  called.  If  an  employer,  whether  an  individual  or  a 
corporation,  giving  no  personal  attention  to  the  work,  places 
it  in  the  entire  control  of  another,  such  person  may  be  ndt 
improperly  regarded  as  the  principal,  and  his  negligence  that 
of  the  principal.  That  thought  has,  in  some  cases,  been  car- 
ried further,  and  when  it  appeared  that  the  work  in  which 
the  employer  was  engaged  was  divided  into  separate  and 
distinct  departments,  the  one  in  charge  of  each  of  those  de- 
partments .  has  been  regarded  as  also  a  vice  principal.  In 
Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.,  368,  383,  37  L. 
Ed.  772,  779,  13  Sup.  Ct.  Rep.  914,  919,  we  said: 

''It  is  only  carrying  the  same  principle  a  little  further,  and 
with  reasonable  application,  when  it  is  held  that,  if  the  busi- 
ness of  the  master  and  employer  becomes  so  vast  and  diversified 
that  it  naturally  separates  itself  into  departments  of  service, 
the  individuals  placed  by  him  in  charge  of  those  separate 
branches  and  departments  of  service,  and  given  entire  and 
absolute  control  therein,  are  properly  to  be  considered,  with 
respect  to  employees  under  them,  vice  principals, — repre- 
sentatives of  the  master  as  fully  and  as  completely  as  if  the 
entire  business  of  the  master  was  by  him  placed  under  charge 
of  one  superintendent.  It  was  this  proposition  which  the 
court  applied  in  the  Ross  Case  [112  U.  S.  377,  28  L.  Ed.  787,  5 
Sup.  Ct.  Rep.  184],  holding  that  the  conductor  of  a  train  has 
the  control  and  management  of  a  distinct  department.  But 
this  rule  can  only  be  fairly  applied  when  the  different 
branches  or  departments  of  service  are,  in  and  of  themselves, 
separate  and  distinct." 

So  also  in  Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346, 
40  L.  Ed.  994,  16  Sup.  Ct.  Rep.  843,  it  was  held  that  the  fore- 
man of  a  gang  of  laborers  employed  in  putting  in  ties  and 
keeping  in  repair  a  part  of  the  road,  although  he  had  the 
power  to  hire  or  discharge  any  laborer,  and  exclusive  control 
and  management  in  all  matters  connected  with  their  work,  was 
a  fellow  servant  with  the  men  in  the  gang;  and  on  page  355, 
L.  Ed.  p.  997,  Sup.  Ct.  Rep.  p.  846,  the  rule  was  thus  stated: 

''The  rule  is  that  in  order  to  form  an  exception  to  the  gen- 
eral law  of  nonliability  the  person  whose  neglect  caused  the 
injury  must  be  'one  who  was  clothed  with  the  control  and 
management  of  a  distinct  department,  and  not  a  mere  sepa- 
rate piece  of  work  in  one  of  the  branches  of  service  in  a 
department.'  This  distinction  is  a  plain  one,  and  not  subject 
to  any  great  embarrassment  in  determining  the  fact  in  any 
particular  case." 

Obviously  there  is  nothing  in  this  qualification  which  has 
application  here.  The  negligent  person  was  a  local  operator 
and  station  agent,  and,  in  no  reasonable  sense  of  the  term» 
a  vice  principal  or  in  charge  of  any  department. 


372        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Northern  Pac.  Rj.  Co.  v.  Dixon 

Another  sugi^estion  is,  tfaat  the  doctrine  of  fellow  servant 
does  not  apply  where  the  servant  injured  and  the  servant 
guilty  of  the  negligence  are  engaged  in  separate  departments 
of  service.  In  Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  349. 
38  L.  Ed.  1009,  14  Sup.  Ct.  Rep.  983,  a  common  laborer  was 
employed  under  the  direction  of  a  section  boss  in  building 
a  culvert  on  the  line  of  defendant's  railroad,  and  while  so 
employed  was  struck  and  injured  by  a  moving  passenger 
train,  the  injury  resulting  solely  through  the  misconduct  and 
negligence  of  the  conductor  and  engineer  of  the  train.  It 
was  held  that  they  were  fellow  servants;  and  in  respect  to 
this  suggestion  it  was  said  (p.  357,  L.  Ed.  p.  1012,  Sup.  Ct. 
Rep.  p.  984): 

^'As  a  laborer  upon  a  railroad  track,  either  in  switching 
trains  or  repairing  the  track,  is  constantly  exposed  to  the 
danger  of  passing  trains,  and  bound  to  look  out  for  them,  any 
negligence  in  the  management  of  such  trains  is  a  risk  which 
may  or  should  be  contemplated  by  him  in  entering  upon  the 
service  of  the  company.  This  is  probably  the  most  satis- 
factory test  of  liability.  If  the  departments  of  the  two  serv- 
ants are  so  far  separated  from  each  other  that  the  possibility 
of  coming  in  contact,  and  hence  of  incurring  danger  from  the 
negligent  performance  of  the  duties  of  such  other  depart- 
ment, could  not  be  said  to  be  within  the  contemplation  of  the 
person  injured,  the  doctrine  of  fellow  service  should  not 
apply." 

Applying  this  to  the  case  before  us,  manifestly  the  work 
of  the  fireman  and  the  operator  brought  the  parties  closely 
together  in  the  matter  of  the  movement  of  the  trains.  Dixon 
knew  that  any  negligence  on  the  part  of  the  operator  might 
result  in  injury  to  him,  and  must  have  contemplated  such 
possibility  when  he  entered  the  service  of  the  company. 

It  is  urged  that  "it  is  as  much  the  duty  of  the  company  to 
give  correct  orders  for  the  running  of  its  trains  so  they  would 
not  collide  as  it  was  to  see  that  their  servants  had  reasonably 
safe  tools  and  machinery  with  which  to  work,  and  a  reason- 
ably safe  place  in  which  to  work,"  and  hence,  that  one  who 
is  employed  in  securing  the  correct  orders  for  the  movement 
of  trains  is  doing  the  personal  work  of  the  employer,  and  not 
to  be  regarded  as  a  fellow  servant  of  those  engaged  in  operat- 
ing and  running  the  trains.  But  the  master  does  not  guar- 
antee the  safety  of  place  or  of  machinery.  His  obligation  is 
only  to  use  reasonable  care  and  diligence  to  secure  such  safety. 
Here  the  company  had  adopted  reasonable  rules  for  the 
operation  of  all  its  trains.  No  imputation  is  made  of  a  want 
of  competency  in  either  the  train  despatcher  or  the  telegraph 
operator.  So  far  as  appears,  they  were  competent  and 
proper  persons  for  the  work  in  which  they  were  employed. 
A  momentary  act  of  negligence  is  charged  against  the  tele- 
graph operator.  No  reasonable  amount  of  care  and  super- 
vision which  the  master  had  taken  beforehand  would  have 
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guarded  against  such  unexpected  and  temporary  act  of  negli- 
gence. Before  an  employer  should  be  held  responsible  in 
damages  it  should  appear  that  in  someway,  by  the  exercise  of 
reasonable  care  and  prudence,  be  could  have  avoided  the 
injury.  He  cannot  be  personally  present  everywhere  and  at 
all  times,  and,  in  the  nature  of  things,  cannot  guard  against 
every  temporary  act  of  negligence  by  one  of  his  employees. 
As  said  in  Whittaker  v.  Bent,  167  Mass.  588,  589,  46  N.  £. 
121,  122,  by  Mr.  Justice  Holmes,  then  a  member  of  the  su- 
preme court  of  Massachusetts: 

'^The  absolute  obligation  of  an  employer  to  see  that  due 
care  is  used  to  provide  safe  appliances  for  his  workmen  is  not 
extended  to  all  the  passing  risks  which  arise  from  short- 
lived causes.  McCann  v.  Kennedy,  167  Mass.  23,  44  N.  E. 
I0S5.  See  also  Johnson  v.  Boston  Tow-Boat  Co.  135  Mass. 
209,  46  Am.  Rep.  458;  Moynihan  v.  Hills  Co.,  146  Mass.  586, 
592,  593f  4  Am.  St.  Rep.  34,  16  N.  E.  574;  Bjbjian  v.  Woon- 
socket  Rubber  Co.,  164  Mass.  214,  219, 41  N.  E.  265.*' 

Without  discussing  more  at  length  the  various  forms  and 
phases  of  the  question  of  fellow  servants,  or  the  many  sugges- 
tions which  have  been  made  to  qualify  or  limit  the  general 
doctrine,  we  answer  the  questions  presented  as  follows : 

First.  The  telegraph  operator  was,  under  the  circumstances 
described,  a  fellow  servant  of  the  fireman. 

Second.  The  negligence  of  the  telegraph  operator  was  the 
negligence  of  a  fellow  servant  of  the  fireman,  the  risk  of 
which  the  latter  assumed. 

MR.  JUSTICE  WHITE,  with  whom  concurred  the  CHIEF 
JUSTICE,  MR.  JUSTICE  HARLAN,  and  MR.  JUSTICE 
McKENNA,  dissenting: 

As  it  is  given  to  me  to  understand  the  ruling  now  made, 
it  reverses  many  previous  decisions  of  this  court,  and  intro- 
duces into  the  doctrine  of  fellow  servant,  as  hitherto  applied 
in  those  decisions,  a  contradiction  which  will  render  it  im- 
possible in  the  future  to  test  the  application  of  the  rule  of 
fellow  servant  by  any  consistent  principle. 

It  is  undoubtedly  true  that  in  many  decisions  of  state  courts 
of  last  resort  the  rigor  of  the  rule  of  fellow  servant^has  been 
assauged  by  an  extension  of  two  conceptions:  the  one  desig- 
nated as  'Hhe  department  theory,"  and  the  other  as  the 
^Moctrine  of  vice  principal."  By  the  application  made  of  the 
first  of  these  in  the  decisions  referred  to  the  relation  of  fellow 
servant  would  not  exist  in  any  case  where  the  servants  were 
working  in  separate  departments,  even  although  engaged  in 
a  single  enterprise  or  common  employment.  By  the  second, 
where  even  a  limited  authority  was  possessed  by  a  particular 
employee,  such  authority  would  cause  him  not  to  be  a  fellow 
servant  with  those  over  whom  the  authority  was  exercised. 

But  the  decisions  of  this  court,  whilst  not  rejecting  abso- 
lutely either  the  department  or  the  vice  principal  theories, 
have,  with  practical  uniformity,  refused  to  adopt  the  broad 
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import  given  to  those  theories  as  above  stated.  Accordingly^ 
it  has  been  consistently  held  that  the  fact  of  separate  depart- 
ments did  not  destroy  the  relation  of  fellow  servant  unless  the 
departments  were  substantially  so  distinct  as  to  cause  them  to 
be  independent  one  of  the  other  to  such  an  extent  that  the 
persons  engaged  in  one  or  the  other  were  not  really  employed 
in  the  same  business.  And  so  also  as  to  the  doctrine  of  vice 
principal:  it  has  been  uniformly  held  that  it  did  not  apply  to 
every  limited  exercise  of  authority,  but  was  only  applicable  in 
cases  where  the  person  charged  to  be  a  vice  principal  pos- 
sessed such  general  authority  and  supervision  over  the  busi- 
ness as  to  cause  him  in  effect  to  stand  in  the  relation  of  master 
to^  those  employed  under  him.  But  whilst  thus  declining  to 
fritter  away  the  rule  of  fellow  servant  by  a  latitudinarian 
application  of  the  department  and  vice  principal  theories, 
such  theories  have  always  been  applied  by  the  decisions  of 
this  court  wherever  a  given  case  was  embraced  in  the  doc- 
trine as  expounded  in  the  rulings  of  this  court  above  referred 
to.  Besides,  it  has  been  declared  by  an  unbroken  line  of 
authority  in  this  court  that,  wherever  there  rests  upon  the 
roaster  a  positive  duty  which  the  law  has  imposed  upon  him 
towards  his  servants,  liability  of  the  master  for  a  failure  to 
perform  such  positive  legal  duty  could  not  be  escaped  by  a 
resort  to  the  principle  of  fellow  servant,  because,  in  an  action 
for  damage  occasioned  by  the  neglect  of  the  master  to  per- 
form such  positive  duties,  the  doctrine  of  fellow  servant  had 
no  application.  I  content  myself  with  referring  to  some  of 
the  leading  and  more  recent  cases  of  this  court,  establishing 
all  the  propositions  which  I  have  previously  stated.  Balti- 
more &  O.  R.  Co.  V.  Baugb,  149  U.  S.  368,  37  L.  Ed.  772, 
13  Sup.  Ct.  Rep.  914;  Northern  P.  R.  Co.  v.  Hambly,  154  U. 
S.  349,  38  L.  Ed.  1009,  14  Sup.  Ct.  Rep.  983;  Central  R.  Co. 
V.  Keegan,  160  U.  S.  259,  40  L.  Ed.  418,  16  Sup.  Ct.  Rep. 
269;  Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346,  40  L. 
Ed.  994,  16  Sup.  Ct.  Rep.  843;  New  England  R.  Co.  v.  Con- 
roy,  175  U.  S.  323,  44  L.  Ed.  181,  20  Sup.  Ct.  Rep.  85. 

The  inapplicability  of  the  doctrine  of  fellow  servant  to  a 
violation  by  the  master  of  a  positive  duty  resting  on  him, 
often  stated  in  previous  decisions,  was  reiterated  in  Balti- 
more &  O.  R.  Co.  V.  Baugh,  149  U.  S.  3871  37  L.  Ed.  781,  13 
Sup.  Ct.  Rep.  9i4t  and  was  fully  restated  in  Central  R.  Co.  v. 
Keegan,  160  U.  S.  259,  40  L.  Ed.  418,  16  Sup.  Ct.  Rep.  269, 
where  it  was  said  (p.  263,  L.  Ed.  p.  421,  Sup.  Ct.  Rep.  p. 
270): 

"We  held  in  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U.  S.  368, 
37  L.  Ed.  772,  13  Sup.  Ct.  Rep.  914,  that  an  engineer  and 
fireman  of  a  locomotive  engine  running  alone  on  a  railroad, 
without  any  train  attached,  when  engaged  on  such  duty,  were 
fellow  servants  of  the  railroad  company;  hence,  that  the 
fireman  was  precluded  from  recovering  damages  from  the 
company  for  injuries  caused,  during  the  running,  by  the  neg- 
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ligence  of  the  engineer.  In  that  case  it  was  declared  that : 
'Prima  facie  all  who  enter  the  employment  of  a  single  master 
are  engaged  in  a  common  service,  and  are  fellow  servants. 
.  .  .  All  enter  in  the  service  of  the  same  master,  to 
farther  his  interests  in  the  one  enterprise.'  And  whilst  we  in 
that  case  recognized  that  the  heads  of  separate  and  distinct 
departments  of  a  diversified  business  may,  under  certain  cir- 
cumstances, be  considered,  with  respect  to  employees  under 
them,  vice  principals  or  representatives  of  the  master  as  fully 
and  as  completely  as  if  the  entire  business  of  the  master 
was  by  him  placed  under  the  charge  of  one  superintendent, 
we  declined  to  affirm  that  each  separate  piece  of  work  was  a 
distinct  department,  and  made  the  one  having  control  of  that 
piece  of  work  a  vice  principal  or  representative  of  the  master. 
It  was  further  declared  that  'the  danger  from  the  negligence  of 
one  specially  in  charge  of  the  particular  work  is  as  obvious 
and  as  great  as  from  that  of  those  who  are  simply  coworkers 
with  him  in  it;  each  is  equally  with  the  other  an  ordinary 
risk  of  the  employment,'  which  the  employee  assumes  when 
entering  upon  the  employment,  whether  the  risk  be  obviovs 
or  not.  It  was  laid  down  that  the  rightful  test  to  determine 
whether  the  negligence  complained  of  was  an  ordinary  risk  of 
the  employment  was  whether  the  negligent  act  constituted 
a  breach  of  positive  duty  owing  by  the  master,  such  as  that 
of  taking  fair  and  reasonable  precautions  to  surround  his 
employees  with  fit  and  careful  coworkers,  and  the  furnishing 
to  such  employees  of  a  reasonably  safe  place  to  work  and  rea- 
sonably safe  tools  or  machinery  with  which  to  do  the  work, 
thus  making  the  question  of  liability  of  an  employer  for  an 
injury  to  his  employee  turn  rather  on  the  character  of  the 
alleged  negligent  act  than  on  the  relations  of  the  employees 
to  each  other,  so  that,  if  the  act  is  one  done  in  the  discharge 
of  some  positive  duty  of  the  master  to  the  servant,  then  negli- 
gence in  the  act  is  the  negligence  of  the  master;  but  if  it  be 
not  one  in  the  discharge  of  such  positive  duty,  then  there 
should  be  some  personal  wrong  on  the  part  of  the  employer 
before  he  is  liable  therefor." 

And  the  Keegan  Case  was  cited  approvingly  in  Northern  P. 
R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L.  Ed.  994,  16  Sup.  Ct. 
Rep.  843,  and  New  England  R.  Co.  v.  Conroy,  175  U.  S.  323, 
44  L.  Ed.  181,  20  Sup.  Ct.  Rep.  85. 

With  the  rules  thus  conclusively  determined  by  the  prior 
decisions  of  this  court,  let  me  come  to  consider  the  questions 
certified,  in  the  light  of  the  facts  stated  in  the  certificate. 
Now,  it  is  undoubted  from  those  facts  that  the  accident  was 
caused  by  an  erroneous  order  issued  by  the  train  despatcher 
in  charge  of  the  movement  of  all  the  trains,  and  it  is  equally 
undoubted  that  the  fatal  error  committed  by  the  train  de- 
spatcher was  caused  by  the  neglect  of  an  operator  on  the  line 
of  the  railroad  with  whom  the  train  despatcher  communicated 
before  he  gave  the  erroneous  order.    To  determine  whether 
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the  doctrine  of  fellow  servant  applies  to  such  a  case  it  mast 
be  ascertained,  first,  whether  the  train  despatcher  was  a  fel- 
low servant  with  those  operating  the  train;  and,  second,  if  he 
was  not,  can  the  corporation  avoid  liability  because  the  error 
of  the  train  despatcher  was  occasioned  by  the  wrong  of  an 
operator. 

First.  Whether  it  be  considered  in  the  light  of  the  doctrine 
of  vice  principal  as  applied  in  the  decisions  of  this  court,  or 
from  the  point  of  view  of  the  positive  duties  of  the  master,  it 
seems  to  me  that  the  train  despatcher  was  not  the  fellow 
servant  of  the  men  running  the  trains.  The  despatcher  was 
a  vice  principal  in  the  narrowest  significance  of  that  term. 
He  represented  the  master  as  to  the  operation  and  movement 
of  trains  over  the  road.  He  formulated  and  transmitted  the 
orders  by  which  all  were  to  be  governed.  The  duty  to  obey 
his  orders  rested  on  those  in  charge  of  every  train,  and  upon 
complying  with  this  duty  of  obedience  on  their  part  their 
safety,  as  well  as  the  safety  of  persons  employed  on  or  moved 
by  every  train,  depended.  As  the  duties  of  the  train  de- 
spatcher were  of  the  character  just  stated,  it  must  besides 
follow,  in  any  view,  it  seems  to  me,  that  in  performing  them 
he  was  discharging  a  positive  duty  imposed  by  law  upon  the 
master.  For  it  cannot,  in  reason,  I  submit,  be  questioned 
that  the  law  placed  a  positive  duty  on  the  master  to  furnish  a 
safe  place  to  work  and  to  give  such  orders  as  would  save 
those  who  obeyed  them  from  loss  of  life  or  limb.  The  opin- 
ions of  this  court  in  the  cases  already  referred  to  leave  no 
room  for  question  on  this  latter  proposition,  and  there  are 
other  decisions  not  previously  referred  to  which  treat  it  as 
elementary.  Hough  v.  Texas  &  P.  R.  Co.  loo  U.  S.  213,  25 
L.  Ed.  612;  Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  684,  38  L. 
Ed.  597,  14  Sup.  Ct.  Rep.  756;  Northern  P.  R.  Co.  v.  Ham- 
bly,  154  U.  S.  349,  38  L.  Ed.  1009,  14  Sup.  Ct.  Rep.  5^83; 
Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346,  353,  40  L.  Ed. 
994.  997,  16  Sup.  Ct.  Rep.  843. 

The  doctrine  of  positive  duty  was  applied  to  the  determi- 
nation of  whether  a  train  despatcher  was  a  vice  principal, 
and  performed  the  master's  duty,  by  the  court  of  appeals  of 
the  state  of  New  York,  in  Hankins  v.  New  York,  L.  E.  & 
W.  R.  Co.  142  N.  Y.  416,  25  L.  R.  A.  396,  40  Am.  St.  Rep. 
616,  37  N.  E.  466,  and  was  also  applied  to  the  case  of  a  train 
despatcher  by  the  supreme  court  of  Pennsylvania  in  Lewis 
V.  Seifert,  116  Pa.  629,  2  Am.  St.  Rep-  631,  11  Atl.  514. 
Indeed,  elaboration  to  show  that  a  train  despatcher  is  either 
a  vice  principal  or  one  who,  in  the  discharge  of  his  functions, 
performs  a  positive  duty  of  the  master,  is  unnecessary,  since 
the  opinion  of  the  court  in  this  case  proceeds  upon  the  as- 
sumption that  such  is  the  case,  and  rests  its  conclusion  upon 
the  theory  that  the  rule  of  fellow  servant  applies  because  the 
error  of  the  train  despatcher  was  caused  by  the  fault  of  the 
operator.     This,  then,  is  the  real  issue. 
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Secoad.  It  being  then  established  that  the  train  despatcher 
was  either  a  vice  principal  or  performing  the  positive  duty 
of  the  master,  does  the  fact  that  his  wrongful  order  for  the 
movement  of  the  train  was  occasioned  by  the  neglect  of  the 
operator  with  whom  he  communicated  give  rise  to  the  appli- 
cation of  the  rule  of  fellow  servant?  I  fail  to  perceive  how 
it  can,  if  the  principles  which  the  previous  decisions  of  this 
court  have  upheld  are  to  be  adhered  to.  Those  principles  are 
these:  That  where  the  act  is  one  done  is  the  discharge  of 
a  positive  duty  of  the  master,  negligence  in  the  performance 
of  the  act,  however  occasioned,  is  the  act  of  the  master,  and 
not  the  act  of  a  fellow  servant.  To  say  to  the  contrary,  it 
seems  to  me,  is  to  cause  the  decisions  of  this  court  to  reduce 
themselves  to  two  contradictory  propositions:  first,  that  a 
servant  when  injured  by  the  act  of  another  person  cannot  be 
allowed  to  recover  by  applying  the  broad  construction  given 
by  many  of  the  state  courts  to  the  vice  principal  and  depart- 
ment theories,  because  the  correct  rule  is  the  one  which  nar- 
rows those  theories,  and  because,  besides,  the  truer  test  by 
which  to  ascertain  the  existence  of  the  relation  of  fellow  serv- 
ant is  to  determine  whether  the  act  done  was  one  concerning 
a  positive  duty  of  the  master;  and,  second,  when  a  case  is 
presente;^  where  the  act  complained  of  has  been  done  by  a 
vice  principal,  under  the  view  adopted  by  this  court  of  that 
theory,  or  involves  a  positive  duty  of  the  master,  there  may 
be  no  recovery  because  of  the  application  of  the  doctrine  of 
fellow  servant  to  the  case.  The  result  being  that  recovery 
cannot  be  had  in  any  event. 

The  decisions  of  this  court  leave  no  doubt  as  to  the  true 
rule  on  the  subject.  In  Northern  P.  R.  Co.  v.  Herbert,  ii6 
U.  S.  642,  29  L.  Ed.  755,  6  Sup.  Ct.  Rep.  590,  speaking  of 
the  positive  duty  of  the  master,  the  court,  through  Mr.  Justice 
Field,  said  (p.  647,  L.  Ed.  p.  758,  Sup.  Ct.  Rep.  p.  593) : 

^'This  duty  he  cannot  delegate  to  a  servant  so  as  to  exempt 
himself  from  liability  for  injuries  caused  to  another  servant 
by  its  omission.  Indeed,  no  duty  required  of  him  for  the 
safety  and  protection  of  his  servants  can  be  transferred  so  as 
to  exonerate  him  from  such  liability.  The  servant  does  not 
undertake  to  incur  the  risks  arising  from  the  want  of  suffi- 
cient and  skilful  colaborers,  or  from  defective  machinery,  or 
other  instruments  with  which  he  is  to  work.  His  contract 
implies  that,  in  regard  to  these  matters,  his  employer  will 
make  adequate  provision  that  no  danger  shall  ensue  to  him." 

In  Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  349.  38  L. 
Ed.  1009,  14  Sup.  Ct.  Rep.  983,  the  court,  speaking  through 
Mr.  Justice  Brown,  thus  approvingly  referred  to  the  Herbert 
Case  (p.  357,  L.  Ed.  p.  1012,  Sup.  Ct.  Rep.  p.  985): 

"The  case  of  Northern  P.  R.  Co.  v.  Herbert,  116  U.  S.  642, 
29L.  Ed.  755,  6  Sup.  Ct.  Rep.  590,  is  an  illustration  of  this 
principle.  The  plaintiff  in  this  case  was  a  brakeman  in 
defendant's  yard  at  Bismarck,  where  its  cars  were  switched 
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upon  different  tracks  and  its  trains  were  made  np  for  the  road. 
He  received  an  injury  from  a  defective  brake,  which  had  been 
allowed  to  get  out  of  repair  through  the  negh'gence  of  an 
officer  or  agent  of  the  company,  Who  was  charged  with  the 
duty  of  keeping  the  cars  in  order.  It  was  held,  upon  great 
unanimity  of  authority,  both  in  this  country  and  in  England, 
that  the  person  receiving,  and  the  person  causing,  the  injury-, 
did  not  occupy  the  relative  position  of  fellow  servants.  See 
also  Hough  V.  Texas  &  P.  R.  Co.  lOO  U.  S.  213,  25  L.  Ed. 
612;  Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  684,  38 L.  Ed.  597. 
14  Sup.  Ct.  Rep.  756." 

In  Union  P.  R.  Co.  v.  Daniels,  152  U.  S.  684,  38  L.  Ed. 
597,  14  Sup.  Ct.  Rep.  756,  an  action  for  injury  occasioned  by 
the  breaking  of  a  defective  car  wheel,  the  existence  of  which 
defect  had  not  been  discovered  owing  to  insufficient  inspec- 
tion, liability  was  sought  to  be  escaped  upon  the  plea  that 
a  sufficient  number  of  competent  inspectors  had  been  em- 
ployed. But,  declaring  the  liability  of  the  railroad  company* 
the  court  said  (p.  689,   L.  Ed.  p.  600,  Sup.  Ct.  Rep.  p.  758): 

''There  can  be  no  doubt  that,  under  the  circumstances  of 
the  case  at  bar,  the  duty  rested  upon  the  company  to  see  to 
it,  at  this  inspecting  station,  that  the  wheels  of  the  cars  in 
this  freight  train,  which  was  about  to  be  drawn  out  upon  the 
road,  were  in  safe  and  proper  condition,  and  this  duty  could 
not  be  delegated  so  as  to  exonerate  the  company  from  liability 
to  its  servants  for  injuries  resulting  from  the  omission  to  per- 
form that  duty,  or  through  its  negligent  performance.'' 

Again,  in  Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346, 
40  L.  Ed.  994,  16  Sup.  Ct.  Rep.  843,  speaking  through  Mr. 
Justice  Peckham  of  the  positive  duties  of  the  master,  the 
court  said  (p.  353,  L.  Ed.  p.  997,  Sup.  Ct.  Rep.  p.  845): 

''He  owes  the  duty  to  provide  such  servant  with  a  reason- 
ably safe  place  to  work  in,  having  reference  to  the  character 
of  the  employment  in  which  the  servant  is  engaged.  He 
also  owes  the  duty  of  providing  reasonably  safe  tools,  appli- 
ances, and  machinery  for  the  accomplishment  of  the  work 
necessary  to  be  done.  He  must  exercise  proper  diligence  in 
the  employment  of  reasonably  safe  and  competent  men 
to  perform  their  respective  duties,  and  it  has  been  held 
in  many  states  that  the  master  owes  the  further  duty  of 
adopting  and  promulgating  safe  and  proper  rules  for  the  con- 
duct of  his  business,  including  the  government  of  the  machin- 
ery, and  the  running  of  trains  on  a  railroad  track.  If  the 
master  be  neglectful  in  any  of  these  matters,  it  is  a  neglect 
of  a  duty  which  he  personally  owes  to  his  employees,  and  if 
the  employee  sufier  damage  on  account  thereof,  the  master 
is  liable.  If,  instead  of  personally  performing  these  obliga- 
tions, the  master  engages  another  to  do  them  for  him,  he  is 
liable  for  the  neglect  of  that  other,  which,  in  such  case,  is  not 
the  neglect  of  a  fellow  servant,  no  matter  what  his  position  as 
to  other  matters,  but  is  the  neglect  of  the  master  to  do  those 
things  which  it  is  the  duty  of  the  master  to  perform  as  such.'* 
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And  these  principles  have  been  applied  by  the  coart  of  ap- 
peals of  the  state  of  New  York  to  a  case  like  the  one  at  bar. 
Dana  v.  New  York  C.  &  H,  R.  R.  Co.  92  N.  Y.  639.  In  that 
case,  in  communicating  verbally  to  a  conductor  an  order 
received  from  the  train  despatcher,  an  eiror  was  committed 
by  one  Keifer,  a  telegraph  operator,  and  a  collision  between 
trains  resulted.  In  the  course  of  the  opinion,  reversing  the 
judgment  which  had  been  entered  in  favor  of  the  railroad 
company,  the  court  said  (p.  642): 

''For  Keifer's  act,  in  this  respect,  the  defendant  is  clearly 
liable.  The  act  he  was  required  to  do,  and  did  perform,  was 
one  for  which  the  master  was  responsible  as  a  duty  pertaining 
to  itself,  and  as  to  it  Keifer  occupied  the  place  of  the  master. 
Flike  v.  Boston  &  A.  R.  Co.  53  N.  Y.  549,  13  Am.  Rep.  545.'' 
Nor  do  I  perceive  the  pertinency,  as  applied  to  the  facts  in 
the  case  at  bar,  of  the  extract  made  from  the  opinion  of  the 
supreme  judicial  court  of  Massachusetts  in  the  case  of  Whit* 
taker  v.  Bent,  167  Mass.  588,  589.  46  N.  E.  121.  The  doc- 
trine of  transitory  risk,  as  expounded  in  the  case  referred  to 
and  in  previous  cases  in  Massachusetts  which  that  case  fol- 
lowed, really  amounts  only  to  this:  that  where  the  work  is 
of  such  a  character  that  dangers  which  cannot  be  foreseen 
or  guarded  against  by  the  master  may,  in  the  nature  of  things, 
suddenly  and  unexpectedly  arise,  there  is  no  neglect  of  a  posi- 
tive duty  owing  by  the  master  in  failing,  by  himself  or  the 
agencies  he  employs,  to  anticipate  and  protect  against  that 
which  the  utmost  care  on  his  part  could  not  have  prevented. 
But  this  doctrine  can  have  no  application  to  a  case  like  the 
one  in  hand,  where  the  damage  was  occasioned  by  an  act  of 
obvious  neglect  in  the  performance  of  a  positive  duty. 

That  the  doctrine  of  transitory  risk  applied  in  the  Massa- 
chusetts cases  reUed  upon  has  no  application  here,  it  seems 
to  me,  is  made  clear  by  the  fact  that  it  is  stated  in  the  cer- 
tificate that  the  trains  in  question  were  extra  trains,  obliged 
by  the  rules  of  the  company  to  run  on  no  preordained  sched- 
ule, and  solely  under  the  command  of  the  despatcher,  and 
that,  to  quote  the  certificate,  ''a  large  proportion  of  its  freight 
trains  on  this  division  were  run  as  extra  trains,  and  the  times 
of  their  arrivals  and  departures  were  not  shown  on  the  regular 
time-tables,  but  their  movements  were  made  upon  telegraphic 
orders  issued  by  the  train  despatcher  upon   information  fur- 
nished by  telegraph  to  the  train  despatcher  by   its  station 
agents  and   operators  along  the  line  of  the  railroad."     To 
apply  the  transitory  risk  theory  to  this  condition  of  afiairs,  it 
seems  to  me,  is  to  say  that  the  method  permanently  adopted 
by  the  company  for  running  the  class  of  trains  in   question  is 
to  be  governed,  not  by  that  fact,  but  by  the  fictitious  assump- 
tion that  the  trains  were  temporarily  operated  by  wire  alone. 
The  consequence  of  the  application  of  the  doctrine  of  trans- 
itory risk  to  the  condition  of  affairs  shown  in  the  certificate 
is,  as  I  understand  it,  but  to  say  that  a  railroad  which  chooses 
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to  operate  its  trains  solely  through  orders  of  the  train  de- 
spatcher  is  a  licensed  wrongdoer  as  respects  its  employees, 
since  thereby  it  is  exempt  from  those  rules  of  positive  duty 
which  the  law  would  otherwise  impose.  The  result  is,  be- 
sides, to  decide  that  if  a  railroad  adopts  a  regular  schedule 
the  law  casts  a  positive  duty  on  it  as  regards  its  employees,  but 
that  it  may  escape  all  such  duty  on  the  theory  of  transitory 
risk,  if  only  the  road  elects  to  adopt  no  schedule,  and  to 
operate  its  trains  solely  by  telegraph. 

For  the  foregoing  reasons  I  dissent. 

I  am  authorized  to  say  that  the  CHIEF  JUSTICE,  MR. 
JUSTICE  HARLAN,  and  MR.  JUSTICE  McKENNAconcur 
in  this  dissent. 

Gregory  v.  Illinois  Cent.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  May  rr^  1904.) 
[80  S.  W.  Rep.  795.] 

Death— Right  of  Action— Loss  of  Infant's  Service — ^Common  Law.* 

A  parent  cannot  maintain  an  action,  not  based  on  any  atatate,  for 
the  loss  of  his  infant's  services,  owing^  to  the  infant's  death  by 
wron^^f ul  act  of  defendant ;  the  common-law  rule  bein^^  in  force,  save 
as  modified  by  Constitution  or  statute. 

Appeal  from  Circuit  Court,  Marshall  County. 
"Not  to  be  officially  reported.** 

Action  by  T.  W.  Gregory  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  dismissing  the  petition, 
plaintiff  appeals.     Affirmed. 

Hendrick  &  Miller,  for  appellant. 

Reed  &  Oliver,  Pirtle  &  Trabue,  and  J.  M.  Dickenson,  for 
appellee. 

BARKER,  J.  Appellant's  son  Joseph  W.  Gregory,  an 
infant  16  years  of  age,  was  run  over  and  instantly  killed  by 
an  engine  and  train  of  cars  operated  by  appellee's  employees 
while  he  was  attempting  to  cross  its  tracks  at  a  public  cross- 
ing in  Gilbertsville,  Marshall  county,  Ky.  This  action  was 
instituted  by  the  father  to  recover  of  appellee  damages  in  the 
sum  of  $2,000  for  the  loss  of  his  son's  services  by  reason  of 
the  killing  from  the  time  of  his  death  until  he  reached  the  age 
of  21  years.  It  is  conceded  that  this  action  is  not  based 
upon  any  statute  authorizing  it,  but  upon  the  common-law 
right  of  the  father  to  his  infant  son's  services,  and  the  remedy 
given  for  their  deprivation.  The  petition  contains  the  usual 
allegations  of  negligence  in  such  actions.  A  general  demurrer 
was  sustained  to  the  petition,   and,  appellant  declining  to 

*See  generally,  Lrouisville  &  N.  R.  Co.  v.  Jones  (Fla.),  8  R.  R.  R. 
64,  31  Am.  &  Eng.  R.  Cas.,  N.  8.,  694;  Major  v,  Burlington,  etc., 
Ry.  Co.  (Iowa),  1  R.  R.  R.  243,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  243; 
note,  12  Am.  &  l^ng.  R.  Cas.,  N.  8.,  714;  Bligh  v.  Biddeford  A  S. 
R.  Co.  (Me.),  22  Am.  &  Eng.  R.  Cas.,  N.  8.,  805. 
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amend,  it  was  dismissed,  from  which  judgment  this  appeal 
is  prosecuted. 

The  ruling  of  the  trial  judge  in  sustaining  the  demurrer  was 
correct.  ^^The  common  law  allowed  of  no  remedy,  by  way 
of  a  civil  action,  for  an  injury  causing  the  death  of  a  human 
being.  Such  injury  must  necessarily  precede  death,  and  the 
law  did  not  allow  any  cause  of  action  for  an  injury  to  the 
person  to  survive  him.  The  husband  or  master  of  the  de- 
ceased was  not  allowed  to  sue,  because  the  only  damages 
recognized  by  the  law  was  the  loss  of  seivice  during  the  life- 
tioie  of  the  servant,  and  the  death  of  the  servant  therefore 
worked  no  injury  to  the  master  of  which  the  law  could  take 
notice.  And  if  the  act  causing  death  amounted  to  a  felony, 
the  general  rule  of  the  common  law  forbidding  any  civil  suit 
upon  a  felony  would  alone  have  sufficed  to  exclude  a  claim 
for  damages.  Whatever  may  be  said  to  these  arguments,  the 
conclusions  thus  reached  formed  a  settled  doctrine  of  the 
common  law.  No  one,  whether  as  executor,  master,  parent, 
husband,  wife,  or  child,  or  in  any  other  right  or  capacity, 
coald  maintain  an  action  for  damages  on  account  of  the  death 
of  a  human  being."  Shearman  &  Rediield  on  Negligence 
(Sth  Ed.)  §  124;  Eden  v.  Lexington  &  Frankfort  R.  R.  Co., 
14  B.  Mon.  204;  Covington  Street  Ry.  Company  v.  Packer, 
72  Ky.  4S5,  15  Am.  Rep.  725;  Louisville  &  Nashville  R.  R.  Co. 
V.  McEIwain,  98  Ky.  700,  34  S.  W.  236,  34  L.  R.  A.  7SS,  56 
Am.  St.  Rep.  385;  and  Harris  v.  Kentucky  Timber  &  Lumber 
Company,  43  S.  W.  462,  45  S.  W.  94,  19  Ky.  Law  Rep.  1731. 
The  maxim,  '^Actio  personalis moritur  cum  persona/'  was  the 
uniform  rule  of  the  common  law,  and  prevails  in  Kentucky 
to-day,  except  where  if  has  been  modified  by  the  express  Ian* 
guage  of  the  Constitution  and  statute.  The  cases  of  Crait^'s 
Adm'r  v.  Lee,  14  B.  Mon.  119,  Gray  v.  Combs,  7  ].  J.  Marsh. 
478,  23  Am.  Dec.  431,  and  Smith  v.  Hancock,  4  Bibb,  222, 
cited  by  appellant  as  establishing  a  contrary  doctrine  to  the 
maxim,  all  involved  actions  for  the  value  of  slaves  killed  or 
injured  by  negligence  or  malice.  While  it  is  true  that  the 
master  was  entitled  to  the  services  of  the  slave,  the  latter 
was  a  mere  chattel  of  the  former,  and  the  right  of  the  master 
to  recover  for  injury  to  or  death  of  his  slave  was  based  upon 
the  same  principle  as  his  right  to  recover  for  the  injury  to  or 
destruction  of  his  horse  or  other  species  of  property.  These 
cases  have  no  bearing  upon  the  principle  involved  in  the  case 
at  bar. 

Wherefore  the  judgment  dismissing  the  petition  is  affirmed* 
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CoESSENs  V.  Rapid  Ry.  Co. 

{Supreme  Court  of  Michigan,  May  //,  1904.) 
[99  N.  W.  Rep.  751.] 

Street  Railroads— Persons  on  Track — Death — Children— Negligence.* 

Plaintiff's  intestate,  a  child  3  1-2  years  of  age,  was  killed  in  a  col- 
lision with  a  street  car.  The  child  was  in  the  street  at  the  time  it 
was  first  observed  by  the  motorman  and  conductor,  when  she  started 
to  run  toward  the  track,  and  after  that  time  the  car  was  so  close  that 
the  motorman  was  unable  to  stop  the  car  in  time  to  prevent  the  col- 
lision, though  ne  immediately  shut  off  the  power,  and  put  on  the  air: 
held  that,  since  the  motorman  was  under  no  obligation  to  act  un- 
til he  saw  the  child  start  to  or  run  toward  the  track,  the  evidence  was 
insufficient  to  establish  negligence  on  his  part. 
Moore,  C.  J.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County;  George  S.  Hosmer, 
Judge. 

Action  by  Joseph  Coessens,  as  administrator,  etc.,  against 
the  Rapid  Railway  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  brings  error.     Affirmed. 

S.  E.  Engle,  for  appellant. 

Brennan,  Donnelly  &  Van  De  Mark,  for  appellee. 

GRANT,  J.  I  think  this  case  should  be  affirmed,  and  for 
the  reasons  stated  by  the  learned  circuit  judge,  who  heard  the 
case,  as  follows:  ''I  feel  constrained,  under  the  evidence 
which  has  been  offered  in  this  case,  to  remove  the  matter 
from  your  consideration.  I  think  that  the  testimony  of  the 
motorman  and  the  conductor  tends  to  show  that  the  child  was 
in  the  street  at  the  time  it  was  first  observed.  Now,  there  is 
no  testimony,  in  my  opinion,  which  tends  to  negative  this 
statement.  Some  of  you  are  familiar  with  the  premises  in 
this  case,  as  it  is  the  house  just  immediately  below  the  Quirk 
house  on  Gratiot  avenue,  where  we  went  in  the  case  immedi- 
ately preceding  this.  All  the  testimony  tends  to  show,  I 
think,  that  the  child  started  to  run,  and  that  the  running  of 
the  child  toward  the  track  was  the  first  intimation  to  those 
in  charge  of  the  train  that  there  was  any  intention  on  part 
of  the  child  to  approach  to  a  position,  with  reference  to  the 
ttack,  that  was  unsafe.  Therefore  I  feel  constrained  to  say 
in  this  case  that  there  was  no  obligation  on  the  part  of  the 
motorman  to  slacken  the  speed  of  the  train  until  the  instant 
that  the  child  started  toward  the  track.  That  being  so,  under 
the  evidence  that  has  been  given  here,  I  think  the  interval  of 
time  which  passed  between  the  time  the  child  started  for  the 
track  and  the  time  of  the  accident  was  not  sufficient  to  pred- 
icate   negligence  on  the  part  of  the  defendant,  and  I  there- 

*A8  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  street,  see  foot-note  appended  to  Hay- 
den  V.  Fair  Haven  &  W.  R.  Co.  (Conn.),  10  R.  R.  R.  32,  33  Am.  A 
£^ng.  R.  Cas.,  N.  S.,  32. 


Vol  11  R  R  R— Vol  34  Au  &  Eng  R  Cas.  N  S       383 

Coesseng  v.  Rapid  Ry.  Co 

fore  feel  coDstrained,  gentlemen  of  the  jury,  to  direct  you  to 
render  a  verdict  for  the  defendant  in  the  case  at  bar." 

The  learned  and  careful  circuit  judge  went  with  the  jury  to 
the  place  of  the  accident,  and  was  familiar  with  the  distances 
and  surroundings.  No  witness  for  the  plaintiff  except  Cath- 
erine Cooper  even  attempted  to  iiz  the  distance  from  the  car 
to  the  place  of  the  accident  when  it  became  evident  that  the 
girl  intended  to  go  in  front  of  the  car.  The  car  was  running 
at  a  lawful  rate  of  speed.  I  cannot  agree  with  my  brother 
Moore  that  the  testimony  quoted  by  him  shows  that  the  car 
was  four  or  five  hundred  feet  away  when  the  child  started 
toward  the  track  in  such  a  manner  as  to  indicate  its  intention 
to  go  upon  it.  Catherine  Cooper  is  the  only  witness  who 
testified  to  seeing  the  car  and  the  child,  when  she  beard  one  of 
the  women  call  to  the  child.  She  testified:  ''I  turned  to 
see,  and  I  saw  the  car  coming  not  very  far  away,  and  its 
distance  away  when  I  first  noticed  it  would  be  about  around 
near  that  next  house  there  on  our  side  of  the  street,  just  the 
other  side  of  the  little  brick  church — a  little  the  other  side 
of  it,  when  I  first  saw  it.*'  The  church,  according  to  the 
distances  marked  on  the  plat  which  was  in  evidence,  is  253 
feet  from  the  place  of  the  accident.  On  cross-examination 
she  testified:  ^'Q.  When  you  first  saw  the  child,  it  was  over 
on  the  other  side  the  road.^  A.  Yes,  sir.  Q.  And  started 
toward  the  track  on  a  run?  A.  Yes,  sir.  Q.  And  there  were 
a  number  of  children  playing  around  there .^  A.  Yes,  sir. 
Q.  And  just  the  moment  you  saw  the  child  start  on  the  run« 
you  knew  that  the  car  was  so  close  that  if  the  child  went  on  its 
track  it  would  be  run  over — you  thought  so?  A.  Wh}-,  yes; 
I  surely  must  have,  or  I  would  not  have  run.  That  was  my 
first  thought— that  it  would  be  struck.  Q.  Of  course,  where 
the  car  was*at  that  instant  you  could  not  swear  now,  could 
you?  A.  Well,  not  exactly;  no.*'  The  motorman  testified 
that  he  saw  some  children  playing  in  the  road  in  front  of 
Coessens'  place  when  he  was  about  125  or  150  feet  away,  that 
he  saw  the  child  start  to  run  across  the  track,  and  that,  as 
soon  as  he  saw  her  start,  he  shut  off  the  power  and  put  on  the 
air.  He  is  corroborated  by  the  conductor.  I  think  the 
judge  was  correct  in  holding  that  there  was  no  testimony 
tending  to  negative  their  statement.  The  motorman  was 
under  no  obligation  to  act  until  he  saw  or  should  have  seen 
that  the  child  was  in  danger. 

Judgment  affirmed. 

CARPENTER,  MONTGOMERY,  and  HOOKER.  JJ., 
concurred. 
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McDonald  v.  Savannah  Electric  Co. 

{Supreme  Court  ofGeorgia^  May  12^  1904.) 
[47  S.  E.  Rep.  547.1 

Carriers — Injury  to  Passenger — NegligEence — Evidence — Question  for 
Jury. 

The  plaintiff  testified  that  the  conductor  .knew  of  his  position .  and 
that  he  did  not  know  that  the  conductor  intended  to  let  the  guard  raU 
down.  The  case  was  proved  as  laid,  and  it  was  error  to  grant  a 
nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah ;  T.  M.  Norwood,  Judge. 

Action  by  A.  F.  McDonald,  by  next  friend,  against  the  Sa* 
vannah  Electric  Company.  Judgment  for  defendant,  and 
plaintifi  brings  error.     Reversed. 

D.  Edward  McCuen  and  W.  P.  La  Roche,  for  plaintifi  in 
error. 

Osborne  &  Lawrence,  for  defendant  in  error. 

LAMAR,  J.  The  plaintifi  was  a  passenger  on  a  street 
car,  and,  owing  to  a  breakdown,  was  invited  to  get  upon  an- 
other  car;  and,  that  being  crowded,  he  was  forced  to  sit 
between  two  seats,  with  his  feet  on  the  left-hand  running 
board.  He  claims  that  the  conductor  knew  that  he  was  in 
that  position,  and  that,  when  the  car  reached  a  point  where 
there  was  a  double  track,  the  conductor,  with  such  knowledge, 
dropped  upon  plaintiff's  hand  the  heavy  guard  rail  intended 
to  prevent  passengers  from  getting  on  or  off  the  left-hand  side, 
so  as  to  avoid  the  danger  of  injury  from  cars  on  the  parallel 
track.  The  defendant  insisted  that  the  plaintiff  saw  the  con- 
ductor on  the  running  board,  knew  that  he  was  there  for  the 
purpose  of  lowering  the  rail,  ^  and,  with  such  knowledge,  re- 
mained where  he  was,  with  his  hands  between  the  standard 
and  the  brass  rod  forming  the  slot  in  which  the  rail  worked 
up  and  down;  that,  if  plaintiff  was  not  negligent,  the  injury 
was  an  accident,  or  one  that  plaintiff  could  easily  have 
avoided.  These  defenses  must  be  passed  on  by  a  jury,  and 
should  not  have  been  settled  by  an  order  of  nonsuit.  We 
have  carefully  examined  the  testimony,  and  find  that,  while 
the  plaintiff  testified  that  he  knew  the  conductor  was  on  the 
left-hand  side,  he  also  says  that  he  did  not  know  whether  he 
was  there  for  the  purpose  of  collecting  fares  or  not;  that 
he  had ''no  idea  as  to  what  bis  purpose  was."  He  swears 
positively  that  he  was  not  leaning  forward,  but  was  looking 
out,  and  did  not  know  that  the  conductor  was  going  to  let 
down  the  rail.  The  plaintifi  proved  his  case  as  laid,  and  it 
was  therefore  error  to  grant  a  nonsuit. 
Judgment  reversed.    All  the  Justices  concurring. 
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Hill  v.  Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire ,  Merrimack ^  April  St  1904.) 

[S7  Atl.  Rep.  924.] 

Injury  to  Car  Repairer— Negligence— Failure  to  Prescribe  Rules.* 

If  peraotia  of  ordinary  prudence,  enflfaged  in  the  repairing  of  cars, 
provide  rales  aa  to  the  movement  of  cars  by  hand  over  repair  tracka 
on  which  other  cars  were  repaired,  or  regulating  repairs  of  cars  on 
Btich  tracks,  the  failure  of  a  railroad  company  to  preacribe  auch  rules 
waa  evidence  of  negligence. 

Same — Same^Burden  of  Proof. 

Where,  in  an  action  for  injuriea  to  a  car  repairer,  the  negligence 
alleged  was  the  absence  of  rules  regulating  the  movement  of  cars  by 
hand  on  repair  tracks,  or  as  to  the  repair  of  cara  on  such  tracks,  the 
burden  was  on  the  plaintiff  to  prove  afSrmatively  the  want  of  such 
rules,  the  presumption  being  that  auch  rulea  as  were  necessary  were 
prescribed. 

Injury  to  Ennpioyee — Neglifi^ence — Evidence. 

In  an  action  for  injuries  to  a  aervant,  mere  proof  that  the  injury 
was  preventable  by  a  different  course  of  conduct  is  not  of  itself  evi- 
dence of  the  master's  negligence. 

Same — Failure  to  Enforce  Rules— Sufficiency  of  Evidence. 

In  an  action  for  injuries  to  a  car  repairer,  evidence  held  in- 
Bufficieiit  to  justify  a  finding  that  the  railroad  company  was  neg- 
ligent in  failing  to  enforce  rules  governing  the  movement  of  cars 
on  repair  tracks,  or  in  continuing  to  employ  servants  who  did  not 
obey  them. 

Transferred  from  Superior  Court;  Peaslee,  Judge. 

Case  for  negligence  by  Elbridge  Hill  against  the  Boston  & 
Maine  Railroad.  A  nonsuit  was  entered  al  the  close  of 
plaintifi's  case,  subject  to  exception,  and  the  case  was  trans- 
ferred to  the  Supreme  Court.     Exception  overruled. 

The  plaintiff  entered  the  defendant's  service  in  November, 
1899,  and  was  employed  at  various  jobs  in  the  repair  shops  at 
Concord  until  March,  1900,  when  he  joined  a  gang  who 
worked  mostly  upon  cars  standing  on  track  No.  8  in  the  freight 
repair  shop.  There  are  eight  tracks  in  this  shop,  and  cars 
are  transferred  from  one  to  another  by  means  of  a  transfer 
table,  situated  about  two  car  lengths  south  of  the  shop,  and 
wide  enough  to  hold  two  cars.  The  cars  are  shifted  in  and 
out  of  the  shop  over  track  No.  4,  and,  as  that  track  is  in 
frequent  use  for  this  purpose,  it  is  not  the  custom  to  repair 
cars  standing  upon  it  outside  the  shop,  except  small  jobs 
that  can  be  completed  in  a  short  time.  Keenan  was  boss  of 
the  gang  in  which  the  plaintiff  worked,  gave  directions  as 
he  received  them  from  his  superiors,  and  labored  with  the 
men  who  were  under  bis  immediate  control.  He  received  his 
orders  from  Adams,  the  foreman,  and  Abbott,  the  assistant 
foreman,  whose  duty  it  was  to  give  directions  for  removing 
cars  from  the  shop  across  the  transfer  table  to  track  No.  4, 

*As  to  the  duty  of  a  railroad  to  prescribe  rules  for  the  safety  and 
guidance  of  its  employees,  see  foot-note  appended  to  Boyle  v.  Union 
Pac.  R.  Co.  (Utah),  8  R.  R.  R.  5,  31  Am.  &  I^ng.  R.  Cas.,  N.  8.,  5. 

11  R  R  R— 25 


386       Vol  11  R  R  R— Vol  34  Aii  &  Eng  R  Cas,  N  S 

Hill  V.  Boston  A  M.  R.  R 

which  was  generally  done  after  repairs  were  completed.  Tbey 
were  subject  to  the  direction  of  Gordon,  general  foreman, 
who  was  in  turn  subordinate  to  Chamberlin»  the  division 
superintendent.  On  the  day  of  the  accident  the  plaintiff  had 
completed  the  repairs  upon  a  flat  car,  with  the  exception  of 
putting  on  a  pfn  lifter.  When  he  returned  to  work  after  din- 
ner, he  found  that  .the  car  had  been  moved  to  track  No.  4,  and 
stood  with  its  northerly  end  from  10  to  30  feet  south  of  the 
transfer  table.  The  plaintiff  was  directed  by  Keenan  to  put  a 
pin  lifter  on  the  car,  this  being  such  a  job  as  had  theretofore 
been  done  upon  that  track,  and  while  so  engaged  he  was  in- 
jured by  being  struck  by  a  car  which  had  been  standing  just 
north  of  the  one  upon  which  he  was  at  work.  The  car  by 
which  the  plaintifi  was  struck  was  set  in  motion  by  another 
car  which  was  pushed  along  from  the  shop  by  the  workmen 
in  the  ordinary  course  of  business.  Adams  and  Abbott  gave 
the  order  to  push  the  car  in  the  way  it  was  done,  without 
looking  to  see  if  any  one  was  at  work  upon  other  cars  on  the 
same  track,  but  their  direction  did  not  specify  how  far  the 
car  should  be  moved.  The  men  who  pushed  the  car  could 
not  see  the  plaintiff,  and  he  had  no  knowledge  or  warning 
that  another  car  was  moving  toward  the  one  upon  which  he 
was  at  work. 

Martin  &  Howe,  for  plaintiff. 

Frank  S.  Streeter,  John  M.  Mitchell,  and  Fred  C.  Demond, 
for  defendants. 

PARSONS,  C.  J.     It  was  the  duty  of  the  defendants,  for 
the  protection  of  their  employees,  to  conduct  their  business 
in  a  reasonable  manner,  measured  by  the  conduct  of  men  in 
general  engaged  in  like  occupations.     English  v.  Amidon,  72 
N.  H.  301,  303f  304.  50  Atl.  548.     If  men  of  ordinary  pm- 
dence,  engaged  as  the  defendants  were,  in  the  business  of 
repairing  cars,  would  provide  by  rule  as  to  the  movement  by 
hand  of  cars  over  tracks  upon  which  other  cars  were  generally 
or  occasionally  repaired,  or  as  to  the  repair  of  cars  upon 
such  tracks,  the  defendants'  failure  to  so  provide  would  be 
evidence  of  negligence.     Relying  upon  the  absence  of  rules 
as  the  basis  of  the  charge  of  negligence,  the  burden  was  upon 
the  plaintiff  to  prove  affirmatively  the  want  of  such  rules, 
since  the  presumption  is  that  such  rules  as  were  necessary 
were  prescribed.     Manning  v.  Manchester  Mills,  70  N.    H. 
582,  584,  49  Atl.  91;  Rose  V.  Railroad,  58  N.  Y.  217;  Potter  v. 
Railroad,  136  N.  Y.  ^T,  81,  33  N.  E.  228;  Brady  v.  Railroad, 
114  Fed.  100,  52  C.  C.  A.  48,  57  L.  R.  A.  712,  716;  i  Shearm. 
&  Red.  Neg.  §  202. 

If  a  rule  would  have  protected  the  servant,  if  observed,  bis 
injury  may  be  due  either  to  the  want  of  the  rule  (negligence 
of  the  master)  or  to  its  nonobservance  (negligence  of  the 
plaintiff  or  his  fellow  servants).  Hence,  proof  of  an  injury 
preventable  by  a  different  course  of  conduct  is  not  of  itself 


Vol  11  R  R  R— Vol  34  Aii  ft  Eng  R  Cas,  N  S       387 

HiU  V.  Boston  A  M.  R.  R 

evidence  of  the  master's  negligence.  Rose  v.  Railtoad,  sapra ; 
Descbenes  v.  Railroad*  69  N.  H.  285,  46  Atl.  4/S7.  There  is 
no  evidence  tending  to  show  that  the  defendants  did  not  pro- 
vide suitable  rules;  in  fact,  there  is  no  reference  to  rules  or 
system  of  business  in  the  record. 

It  is  claimed,  however,  that,  assuming  that  rules  were 
prescribed,  it  might  be  found  that  the  defendants  were  guilty 
of  negligence  in  failing  to  enforce  them,  or  in  continuing  to 
employ  servants  who  did  not  obey  them.  It  is  found  in  the 
case  that  the  car,  the  movement  of  which  resulted  in  the 
plaintifi's  injury,  was  pushed  out  by  hand  upon  the  track  where 
the  plaintifi  was  at  work,  'Mn  the  ordinary  course  of  business," 
and  that  the  order  was  given  to  push  the  car  out  'Mn  the  way 
it  was  done."  From  these  expressions  it  is  argued  that  the 
customary  method  of  moving  the  cars  out  upon  the  track  in 
question  was  without  looking  to  see  if  any  one  was  at  work 
on  the  track,  and  the  rule  requiring  employees  to  observe  if 
any  one  was  at  work  upon  the  track  before  moving  cars  upon 
it  (which  it  appears  to  be  claimed  should  have  been  pre- 
scribed), if  prescribed,  was  so  generally  violated  that  the 
defendants  might  be  found  guilty  of  negligence  upon  the 
grounds  before  stated — in  substance,  because  they  failed  to 
exercise  reasonable  supervision.  Such  construction  of  the 
case  would  be  strained,  and  is  not  reasonably  warranted  by 
the  language  of  the  record,  in  view  of  the  apparent  fact  that 
in  the  superior  court  attention  was  not  directed  to  the  question 
of  rules  or  system.  But  if  the  plaintiff  is  correct  in  his  con- 
struction of  the  case,  the  conclusion  is  erroneous,  because  it  is 
based  upon  the  false  assumption  that  the  only  rule  which  could 
have  protected  the  plaintiff  would  have  been  one  regulating 
the  conduct  of  those  moving  the  car.  A  rule  requiring  a  signal 
of  some  sort  to  be  erected,  when  work  was  being  done  upon 
cars  on  a  track  upon  which  other  cars  were  liable  to  be 
moved,  would,  if  observed,  have  protected  the  plaintiff,  and 
would  have  constituted  a  performance  of  the  defendants' 
rule-making  duty.  Corcoran  v.  Railroad,  126  N.  Y.  673,  676, 
27  N.  E.  1022.  There  is  nothing  in  the  case  from  which  it 
can  be  argued  that  the  defendants  did  not  prescribe  such  a 
rule.  It  may  be  obvious  that  they  should  have  some  such 
rule  in  their  operative  department  as  a  railroad.  Whether 
such  a  rule  is  practicable  or  necessary  to  govern  the  move- 
ment of  cars  by  hand  in  the  business  of  operating  a  car  repair 
shop  is  a  question  upon  which  the  evidence  is  silent,  and 
which  it  is  not  material  now  to  decide,  but  upon  which  deci- 
sions that  have  been  examined  seem  adverse  to  the  plaintiff^ 
as  the  case  is  now  presented.  Berriganv.  Railway,  131  N.  Y. 
582,  30  N.  E.  57;  Morgan  v.  Iron  Company,  133  N.  Y.  666, 
31  N.  E.  234;  Moore  Lime  Co.  v.  Richardson,  95  Va.  326,  28 
S.  E.  334,  64  Am.  St.  Rep.  785;  Texas,  etc.,  Co.  v.  Echols,  87 
Tex.  339,  27  S.  W.  60,  28  S.  W.  517. 

Neither  is  there  any  evidence  that  the  plaintiff  did  not  know 
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that  cars  might  be  put  onto  the  track  upon  which  he  was 
at  work.  He  knew  that  the  car  upon  which  he  was  at  work 
had  that  day  been  so  moved^  and  must  have  known 
that  all  cars  that  went  into  or  out  of  the  shop  must  be  moved 
over  this  track.  If  he  did  not  know,  and  was  not  instructed, 
how  to  protect  his  place  of  work,  he  fails,  because  he  ofiered 
no  evidence  upon  these  issues,  as  to  which  the  burden  ^  as 
also  with  him.  Burnham  v.  Railroad,  68  N.  H.  567,  568,  44 
Atl.  750,  and  authorities  supra.  The  case  is  not  one  of  a  con* 
stantly  recurring  danger  necessarily  a  part  of  the  work,  ren- 
dering the  workplace  unsafe  at  times,  as  in  McLaine  v.  Head 
&  Dowst  Company,  71  N.  H.  294,  52  Atl.  545,  15  L.  R.  A.  462, 
93  Am.  St.  Rep.  522,  but  of  a  place  that  would  be  safe  during: 
the  time  of  work  if  proper  precautions  were  taken.  The 
negligence,  if  existent,  is  in  the  failure  to  take  proper  meas* 
ures  to  insure  the  safety  of  the  place,  not  in  failing  to  warn 
of  the  imminence  of  an  occasional,  unpreventable  peril.  As 
the  evidence  ofiered  is  insufficient  to  authorize  a  finding  that 
the  negligence  causing  the  injury  was  that  of  the  defendants, 
there  was  no  error  in  the  order  of  nonsuit. 

It  may  be  that  the  plaintiff's  whole  difficulty  arises  from 
the  fact  that  the  evidence  at  the  trial  was  not  addressed  to 
the  propositions  now  relied  upon.  If  there  be  evidence  tend- 
ing to  sustain  the  claim  now  made,  which  through  accident, 
mistake,  or  misfortune  was  not  presented,  the  superior  court 
will  determine  whether  justice  requires  another  trial.  This 
court  can  consider  only  the  legal  questions  presented  by  the 
record.  In  that  there  is  no  error.  The  defendants'  motion 
for  rehearing  results  in  a  reversal  of  the  conclusion  previously 
announced,  and  the  order  now  is: 

Exception  overruled. 

WALKER,  J.,  did  not  sit;  the  others  concurred. 


Cincinnati,  N.  O.  &  T.  P.  R.  R.  v.  Gregg. 

{Court  0/  Appeals  of  Kentucky^  May  4^  1904,) 

[80  8.  W.  Rep.  512.1 

Carriage  of  Live  Stock— Failure  to  Feed  and  Water— Application  of 
Federal  Statute — Possession  of  Connecting  Carrier. 
Under  U.  8.  Comp.  St.  1901,  p.  2995,  providiDs^  that  no  railroad 
company  shall  confine  live  stock  in  cars  for  a  longer  period  than  28 
hours  without  unloadng  for  rest,  water,  and  feed,  and  that  in  estimat- 
ing such  confinement  the  time  during  which  the  animals  have  been 
confined  on  connecting  roads  from  which  they  are  received  shall  be 
included,  a  railroad  company  is  guilty  of  a  violation  of  the  statute  if 
it  fails  to  give  animals  rest,  feed,  and  water  when  the  period  of  28 
hours  from  the  time  they  were  last  fed  expires,  although  they  were 
in  the  possession  of  a  connecting  carrier  during  part  of  that  period. 

8ame— Same — Violation  of  Federal  Statute — Damages— Right  of  Ac- 
tion.* 
Under  Ky.  8t.  1903,  §  466,  providing  that  any  person  injured  by    a 

*8ee  United  States   v.  St.  Louis   A  8.  F.  R.  Co.   (Mo.),  22  Am.  A 
Bug.  R*  Cas.,  N.  8.,  812. 
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violation  of  any  statute  may  recover  from  the  offender  the  damages 
Bttatained,  thon^^h  a  penalty  is  also  imposed  by  the  statute,  a  person 
whose  live  stock  is  injured  by  the  failure  of  a  railroad  company  to 
comply  with  U.  8.  Comp.  St.  1901,  p.  2995,  requiring  railroad  com- 
panies to  feed  and  water  stock  every  28  hours,  may  recover  his  dam- 


Appeal  from  Circait  Court,  Boyle  County. 

''Not  to  be  officially  reported." 

Action  by  M.  K.  Gregg  against  tbe  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railroad.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Chas.  H.  Rodes  and  Jno.  Galvin,  for  appellant 
Chas.  C.  Fox  and  Robt.  Harding,  for  appellee. 

NUNN,  J.  On  the  14th  of  May,  1902,  tbe  appellee  deliv- 
ered to  the  Pittsburg  &  Lake  Erie  Railroad  Company,  at 
Imperial,  Pa.,  one  car  load  of  mules,  to  be  transported  over 
that  road  and  connecting  carriers  to  Danville,  Ky.  The 
mules  did  not  arrive  in  Danville  until  about  9  o'clock  a.  m., 
May  i8th,  and  were  not  unloaded  until  about  11  o'clock  a.  m., 
being  in  tbe  possession  of  the  various  railroad  companies  96 
hours.  The  mules  were  loaded  at  Imperial,  Pa.,  about  11 
o'clock  a.  m.,  May  14th,  arriving  in  Cincinnati  May  17th, 
and  at  Danville  about  the  hour  above  stated.  On  their  ar- 
rival I  of  the  mules  was  found  to  be  dead  on  the  car,  and  6 
others  died  within  less  than  24  hours;  some  of  them  died 
within  a  few  hours  after  their  arrival.  This  suit  was  brought 
by  the  appellee  against  the  appellant  company  for  the  value 
of  the  mules,  alleged  to  be  worth  $800.  A  trial  was  had,  and 
the  jury  found  for  the  plaintiff,  and  fixed  the  value  of  the 
mules  at  $580.  This  appeal  is  taken  from  that  judgment  by 
the  railroad  company. 

The  mules  when  received  by  the  consignees,  Bright  &  Fox, 
about  II  o'clock  a.  m.,  May  1 8th,  were  in  an  exceedingly 
weak  and  bad  condition.  Dr.  T.  M.  Doram,  a  veterinary 
surgeon,  was  called  to  examine  them,  and  found  their  stom- 
achs and  intestines  entirely  empty — no  evidence  of  food  of 
any  kind — and  gave  it  as  his  opinion  that  they  were  starved  to 
death.  He  was  corroborated  in  this  by  Bright  &  Fox  and 
others.  In  fact,  it  is  conceded  by  appellant's  counsel  in  his 
brief  that  they  were  starved  to  death.  Appellee  contends 
that  appellant  is  responsible  to  him  for  the  value  of  the 
mules,  because  it  failed  to  exercise  proper  care  of  them  in 
their  transportation  and  in  suffering  them  to  starve  to  death, 
and  that  it  violated  section  4386,  Rev.  St.  U.  S.  [U.  S.  Comp. 
St.  1901,  p.  2995],  which  provides:  ''No  railroad  company 
within  the  United  States  whose  road  forms  any  part  of  a  line 
of  road  over  which  cattle,  sheep,  swine  or  other  animals  are 
conveyed  from  one  state  to  another,  or  the  owners  or  masters 
of  steam,  sailing,  or  other  vessels  carrying  or  transporting 
cattle,  sheep,  swine  or  other  animals  from  one  state  to  an- 
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other,  shall  coDfine  the  same  in  cars,  boats  or  vessels  of  any 
description,  for  a  longer  period  than  twenty-eight  consecutive 
hours,  without  unloading  the  same  for  rest,  water  and  feeding 
for  a  period  of  at  least  five  consecutive  hours,  unless  pre^ 
vented  from  so  unloading  by  storm  or  other  accidental  causes. 
In  estimating  such  confinement  the  time  during  which  the 
animals  have  been  confined  without  such  rest  on  connecting 
roads  from  which  they  are    received  shall  be  included^  it 
being  the  intent  of  this  section  to  prohibit  their  continuous 
confinement  beyond  the  period  of  twenty-eight  hours,  except 
upon  the  contingencies  hereinbefore  stated/'    Appellant  says 
that  it  only  had  the  mules  in  its  possession  for  about  i8  hours; 
that  there  was  no  delay  in  their  transportation  when   in  its 
possession,  and  they  were  properly  handled  and  cared  for  by 
its  employees;  that  the  section  of  the  United  States  Statutes 
referred  to  has  no  application  to  it,  as  the  violation  of  that 
section,  if  violated,  was  committed  by  some  preceding  car* 
rier,  and  it  had  no  knowledge  that  the  mules  had  not  been 
watered,  rested,  and  fed  as  required  by  this  statute.     The  bill 
of  lading  shows  that  the  Pittsburg  &  Lake  Erie  Railroad 
Company  received  from  appellee,  May  14,  1902,  24  bead  of 
mules  consigned  to  Bright  &  Fox,  of  Danville,  Ky.,  via  Bal- 
timore &  Ohio  Southwestern  Railroad,  on  one  of  appellants 
cars.   No.  9,060,  with  this  statement  in  the  face  ot  the  bill: 
*'To  be  unloaded,  watered  and  fed  at  Cincinnati."     Indorsed 
on  the  bill  is  the  following:    "No  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  own  road  or  its  portion  of 
the  through    route.''     It  appears  that  from  some  cause,  not 
explained,  this  car  of  mules  was  delayed  in  the  transportation 
for  more  than  24  hours  between  Imperial  and  Cincinnati, 
and  the  mules  were  without  food,  water,  and  rest  for  the  space 
of  68  hours,  and  when  they  arrived  at  Cincinnati   it  is  only 
claimed  they  were  fed  200  pounds  of  hay.     A  ticket  for  the 
price  of  the  hay  was  attached  ^o  the  waybill  or  bill  of  lading. 
Appellant's  proof  shows  that  this  car  load  of  mules  was  trans* 
ferred  from  the  stockyards  to  appellant's  road  on  Mcl^ne 
avenue  about  4  o'clock  p.  m.  on  the  17th,  and  at  12  o'clock 
at  night  it  was  attached  to  one  of  appellant's  freight  trains, 
and  reached  Danville  at  8:30  a.  m.  on  the   i8th.     The  con- 
signees were  notified  by  telephone,  and  they  arrived   from 
the  country  and  unloaded  them  at  the  hour  of  11   o'clock  a, 
m.     That  in  the  transportation  of  these  mules,  after  they 
reached  them,  due  care  was  exercised  for  their  safety  and 
protection,  and  they  were  not  injured  or  damaged  by  it.     The 
conductor  stated  that  the  mules  appeared  to  be  in  good  con^. 
dition  when  he  received  them  in  Cincinnati,  and  again,  when 
he  passed  by  this  car  at  Erlanger,  nine  miles  out  from  Cin- 
cinnati, he  found  them  all  on  their  feet.     At  Lexington,  on 
the  next  morning,  about  5  o'clock,  he  discovered  that  one  of 
them  was  dead.     Appellee  claims  that  appellant's  servants 
did  not  exercise  due  or  any  care  for  the  safety  and  protection 
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of  these  males;  that  it  left  them  standinti:  on  its  road  in  Cin- 
cinnati for  eight  hours  before  starting,  and  found  one  dead 
early  in  the  morning  at  Lexington,  and  did  not  feed  or  give 
them  any  attention  there  or  elsewhere  on  its  line,  and  left 
them  in  the  car  at  Danville  for  three  or  four  hours  after  their 
arrival  there.  It  appears  that  the  lower  court  was  of  the 
opinion  that  the  United  States  Statutes  above  copied  did  not 
apply  to  appellant  in  the  shipment  of  these  mules,  because  it 
did  not  have  them  in  its  possession  for  the  full  28  hours,  and 
that  it  was  in  no  sense  responsible  for  the  dereliction  of  the 
preceding  carriers  for  their  failure  to  feed,  water,  and  rest  the 
stock.  The  court  gave  only  one  instruction,  as  follows:  ''If 
you  believe  from  the  evidence  that  the  mules  alleged  to  be 
dead  were  in  reasonably  good  condition  as  to  health  and 
strength  at  the  time  the  defendant  received  them  at  Cincin- 
nati, and  that  when  they  arrived  at  Danville  one  of  them  was 
dead,  and  six  of  them  in  such  bad  condition  that  they  died, 
then  you  will  find  for  the  plaintiff  the  reasonable  value  of  the 
moles,  not  exceeding  $800,  the  amount  claimed  in  the  peti- 
tion, unless  you  believe  from  the  evidence  the  employees  of 
defendant  in  charge  of  the  train  which  carried  the  mules  ex- 
ercised that  degree  of  care  for  the  safe  transportation  of  the 
males  which  under  iall  the  circumstances  was  necessary  and 
proper,  and,  if  the  employees  did  exercise  that  degree  of 
care,  then  you  will  find  for  the  defendant."  In  our  opinion, 
the  lower  court  erred  to  the  prejudice  of  appellee.  It  is 
evident  that  this  stock  was  not  watered,  fed,  and  rested  as 
required  by  the  statute  referred  to,  and  that  this  shipment 
was  interstate,  and  that  there  was  a  violation  of  this  statute 
in  this  shipment.  Under  the  language  of  this  statute,  and 
under  the  construction  given  it  by  the  courts  of  other  states 
and  the  federal  court,  the  appellant  cannot  excuse  itself  from 
the  performance  of  this  statutory  duty  by  showing  that  it 
did  not  have  the  stock  in  its  possession  and  transportation 
for  the  period  of  28  hours,  nor  can  it  say  that  it  did  not  know 
that  the  preceding  and  connecting  carriers  had  failed  to 
perform  their  statutory  duties.  The  statute  makes  no  excep- 
tion, for  it  says  that  in  estimating  such  confinement  the  time 
during  which  the  animals  have  been  confined  without  such 
rest  on  connecting  roads  from  Which  they  are  received  shall 
be  included.  In  the  case  of  United  States  v.  Louisville  & 
Nashville  Railroad  Co.  (D.  C.)  18  Fed.  481,  the  court,  in 
discussing  and  construing  this  statute,  said:  "To  my  mind 
it  is  clear  enough,  without  resorting  to  any  artificial  rules  of 
construction."  This  was  said  in  answer  to  appellant's  con- 
tention that  the  statute  should  be  construed  as  implying  that, 
before  a  conviction  thereunder,  a  person  must  knowingly 
and  willfully  violate  the  provisions  of  the  statute.  The  court 
therein,  continuing,  said :  ''The  law  declares  that  no  railroad 
company  transporting  animals,  etc.,  shall  confine  them  in 
cars  longer  than  28  hours;  that  is,  the   company  having 
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possession  of  them  when  the  28  hours  expires.  *  *  * 
This  would  be  so,  no  matter  what  the  particular  contract 
may  have  been  in  this  case  between  the  shipper  and  carrier. 
It  could  not  add  to  or  take  from  the  act  of  Congress."  See, 
also,  the  case  of  Ch^esapeake  &  Ohio  R.  R.  Co.  v.  The 
American  Exchange  Bank  (Va.)  23  S.  E.  935,  44  L.  R.  A.  451, 
and  Nashville,  Chattanooga  &  St.  Louis  R.  R.  Co.  v.  Hes£:ie 
Brothers,  86  Ga.  210,  12  S.  E.  363,  22  Am.  St.  Rep.  453,  and 
I.  C.  R.  R.  Co.  V.  Eblen,  71  S.  W.  919,  24  Ky.  Law  Rep* 
1609. 

It  is  claimed  that  this  statute  only  fixes  a  penalty  against 
persons  who  violate  its  provisions,  and  does  not  authorize 
an  individual  to  recover  damages  sustained  by  reason  of  the 
violation  of  it.  Section  466,  Ky.  St.,  says  a  person  injured 
by  a  violation  of  any  statute  may  recover  from  the  offender 
such  damages  as  he  may  sustain  by  reason  of  the  violation, 
although  a  penalty  of  forfeiture  for  such  violation  be  thereby 
imposed.  In  the  case  of  Hale  v.  Missouri  P.  R.  Co.,  36  Neb. 
266,  54  N.  W.  517,  and  Chesapeake  &  Ohio  Railroad  Co.  v.  The 
American  Exchange  Bank,  supra,  the  court,  in  discussing 
section  4386,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  2995], 
held  the  carriers  liable  in  damages  to  the  owner  of  the  stock, 
as  well  as  for  the  penalties. 

In  view  of  these  authorities,  we  are  of  the  opinion  that  the 
lower  court  did  not  commit  any  error  prejudicial  to  the  sub- 
stantial rights  of  the  appellant;  wherefore  the  judgment  is 
affirmed. 


Coles  v.  Union  Terminal  Ry.  Co. 

{Supreme  Court  of  lowa^  April  d,  1904.) 
[99  N.  W.  Rep.  108.] 

Injury  to  Brakeman— Assumption  of  Risk— Proximity  of  Cattle  Chute.* 
The  risk  from  a  cattle  chute  erected  over  railroad  tracks  at  an  in- 
sufficient height  is  not  so  inherent  in  the  occupation  of  a  railroad 
brakeman  as  to  be  assumed  by  the  mere  acceptance  of  such  em- 
ployment, in  the  face  of  the  presumption,  on  which  employees  may 
rely,  that  they  will  be  furnished  with  a  safe  place  to  work. 

Same — Same — Same — Question  for  Jury. 

The  question  whether  a  railroad  brakeman  should  have  known  of  a 
cattle  chute  erected  over  the  track  at  an  insufficient  height,  so  as  to 
be  charged  with  the  assumption  of  the  risk  arising  therefrom,  held^ 
on  the  evidence,  to  have  been  properly  submitted  to  the  jury. 

Same — Contributory   Negligence — Overhead  Structure — Question  for 
Jury.* 
The  question  of  contributory  negligence  of   a   railroad   brakeman, 
injured  by  being  struck  by  a  cattle  chute  erected  over  the   track    at 

*8ee  monog^raph  appended  to  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.), 
8  R.  R.  R.  541,  31  Am.  &  Bng.  R.  Cas.,  N.  8.,  541;  Texas  &  P.  Ry. 
Co.  V.  Swearingen  (C.  C.  A.),  8  R.  R.  R.  348,  31  Am.  &  Bng.  R. 
Cas.,  N.  S.,  348;  Bradburn  v.  Wabash  R.  Co.  (Mich.),  9  R.  R.  R, 
556,  32  Am.  &  Kng.  R.  Cas.,  N.  S.,  556. 
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ftn  insnfBcient  height,  held,  on  the  evidence,  to  have   been   properly 
•abmitted  to  the  jury. 

Same — Release  of  Claim— Fraud— Estoppel. 

In  answer  to  a  brakeman's  action  for  injuries,  the  railroad  company 
pleaded  a  release  of  liability,  in  consideration  of  a  certain  definite 
■nm,  which  had  been  paid.  The  evidence,  however,  disclosed  that 
at  the  time  of  settlement  the  qaestion  of  subsequently  employing  the 
t>rakeman  was  mentioned,  and  that  afterwards  he  presented  himself 
for  and  was  given  work  on  the  same  terms  as  other  employees,  and 
snbject  to  discharge  at  the  will  of  the  company.  He  worked  a  couple 
of  weeks,  and  quit  on  account  of  illness,  but  was  paid  and  accepted 
a  full  month's  wages.  During  the  period  of  his  employment  he  dis- 
covered that  the  release  had  been  obtained  from  him  by  fraud :  held, 
that  the  acceptance  of  such  employment  and  of  the  wages  paid  there- 
for did  not  estop  him  to  urge  the  fraud. 

Appeal  from  District  Court,  Woodbury  County;  G.  W. 
Wakefield,  Judge. 

Action  at  law  to  recover  damages  for  a  personal  injury. 
At  the  time  of  the  accident,  plaintiff  was  a  switchman  em- 
ployed in  the  yards  of  the  defendant  company  at  Sionx  City, 
and  had  been  thus  employed  for  about  a  week.  The  switch- 
ing crew,  of  which  plaintiff  formed  a  par^,  consisted  of  a 
foreman,  the  enginemen,  a  head  switchman,  who  remained 
with  the  engine,  and  a  fieldman,  plaintiff  filling  the  latter 
position.  The  switch  tracks  of  the  defendant  company 
extend  to  the  plant  of  the  Armour  Packing  Company  on  the 
outskirts  of  Sioux  City,  and  two  of  such  tracks,  in  close  prox- 
imity to  each  other,  run  down  between  the  slaughterhouses 
on  one  side,  and  sheds,  a  smokehouse,  etc.,  on  the  other. 
At  some  previous  time  there  had  been  constructed  an  inclined 
covered  chute,  leading  first  from  the  ground  up  to  the  sheds 
mentioned,  and  thence  across  and  over  defendant's  tracks, 
connecting  with  the  slaughterhouse  on  the  other  side.  The 
purpose  of  such  chute  was  to  drive  live  stock  from  the  ground 
ap  the  same,  and  into  the  killing  room  situated  in  the  upper 
story  ol  the  slaughterhouse.  At  the  point  where  the  chute 
crosses  the  tracks,  it  is  15  feet  4  inches  from  the  top  of  the 
track  rails  below  to  the  bottom  of  the  chute  above.  An  ordi- 
nary box  car  will  clear  the  chute  in  passing  under  by  3  feet  4 
inches.  In  general,  the  circumstances  of  the  accident  in 
question  were  that  plaintiff,  while  on  top  of  a  box  car,  and 
in  passing  under  the  chute,  was  struck  and  knocked  off  the 
car  to  the  ground,  receiving  the  injuries  of  which  he  com- 
plains. It  is  his  contention  that  he  did  not  know  of  the  dan- 
{ferous  proximity  of  the  chute  to  the  top  of  a  passing  car, 
that  he  had  received  no  warning  in  respect  thereto,  and  that 
at  the  time  the  car  on  which  he  was  riding  passed  under  the 
chute  he  was  so  occupied  with  the  duties  of  his  position  that 
the  danger  was  not  observed  or  made  apparent  to  him  in  time 
to  avoid  the  same.  The  defendant  pleads  a  general  denial, 
assumption  of  risk,  contributory  negligence,  and,  in  addi- 
tion thereto,  a  full  compromise  and  settlement  of  plaintiff's 
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cause  of  action.     There  was  trial  to  a  jury,  and  verdict   and 
judgment  in  favor  of  plaintiff.     Defendant  appeals.     AfiBrnaed. 

C.A  Dickson,  for  appellant. 

C.  A.  Irwin  and  G.  W.  Argo,  for  appellee. 

BISHOP,  J.  No  question  is  made  concerning  the  fact  of 
the  accident,  or  as  to  the  character  and  extent  of  the  injuries 
sustained  by  plaintiff.  So,  too,  it  is  conceded,  in  effect,  that 
proof  of  the  overhead  structure  placed  so  low  over  the  tracks 
as  to  endanger  the  safety  of  brakemen  or  switchmen  riding 
on  top  of  cars  in  the  performance  of  their  duties  was  suffi- 
cient to  make  out,  prima  facie,  a  case  of  negligence  on  the 
part  of  the  defendant  company.  And  such  is  in  accord  with 
the  rule  of  the  cases.  Keist  v.  Railway,  no  Iowa,  32,  81  N. 
W.  181;  Railway  v.  Johnson,  116  111.  206,  4  N.  £.  381;  Rail- 
way v.  Wright,  115  Ind.  378,  16  N.  E.  145,  17  N.  E.  584,  7  Am. 
St.  Rep.  432.  To  secure  a  reversal  of  the  judgment,  defend- 
ant relies  in  the  main  upon  the  three  general  matters  of  con- 
tention outlined  in  its  answer,  and  we  may  proceed  at  once 
to  an  examination  of  the  record  in  respect  of  these  in  the 
order  of  the  pleading. 

I.  At  the  close  of  the  evidence,  defendant  moved  for  a 
directed  verdict,  one  of  the  grounds  assigned  being  that  the 
dangerous  structure  was  so  openly  and  obviously  apparent 
that  plaintiff  must  have  known  of  the  existence  thereof,  or, 
at  least,  that  in  the  exercise  of  ordinary  care  he  should  have 
known  of  the  same,  and,  inasmuch  as  he  remained  in  his 
employment  without  complaint  or  protest,  it  must  be  said,  as 
a  matter  of  law,  that  he  assumed  the  risk  of  accident  and 
injury  incident  to  the  presence  of  the  chute.  The  motion 
was  overruled,  and  we  think  properly  so.  Undoubtedly  it  is 
the  doctrine  of  the  books  that  where  one  enters  upon  an 
employment  involving  inherent  danger,  and  this  he  does  hav- 
ing knowledge  of  such  danger,  or  it  being  made  to  appear 
that  the  conditions  were  such  that  the  danger  was  open  and 
obvious  in  character,  and  therefore  readily  apparent  in  advance 
to  an  ordinary  observer,  and  he  continues  in  his  employment 
without  protest,  generally  speaking,  he  cannot  be  heard  after- 
wards to  complain  of  an  injury  arising  proximately  out  of 
such  dangerous  condition.  In  such  cases  the  employee  is  said 
to  have  assumed  the  risk  incident  to  his  employment.  But 
a  modification  of  the  rule  thus  stated  is  called  for  where,  as 
in  the  instant  case,  the  condition  of  danger  does  not,  strictly 
speaking,  inhere  in  the  employment.  We  think  it  fair  to  say 
that  the  existence  of  the  chute  in  question,  standing  in  close 
proximity  to  the  tracks,  presented  a  danger  not  ordinarily 
incident  to  the  work  which  plaintiff  as  a  switchman  was  called 
upon  to  do,  and  it  would  be  extending  the  rule  too  far  to 
impute  to  him  a  knowledge  thereof  in  advance,  as  well  as  of 
the  dangers  to  be  apprehended  therefrom.  The  doctrine  of 
assumption  of  risk  cannot,  therefore,  be  applied  in  all  strict- 
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ness;  other  rules  of  law  mast  be  taken  into  account,  that  the 
rights  of  the  parties  may  be  ascertained.  Primarily,  it  was 
the  duty  of  the  railway  company  to  furnish  a  safe  place  to 
iKTork.  This  is  elementary.  Therefrom  it  follows  that  plain- 
tiff had  the  right  to  assume  in  the  beginning  that  in  the  course 
of  his  employment  he  would  encounter  no  dangers  save  those 
generally  incident  thereto;  if  other  dangers  there  were,  he 
iKras  entitled  to  notice  or  warning.  It  is  true  enough  that 
structures  of  one  kind  or  another  are  frequently  built  in  close 
proximity  to  railroad  tracks,  especially  station  tracks.  As  to 
all  such— and  included  therein  are  overhead  structures — em- 
ployees at  work  on  or  about  trains  have  the  right  to  assume 
in  the  first  instance  that  they  are  sufficiently  far  removed  from 
the  tracks  as  that  danger  therefrom  is  not  to  be  apprehended. 
If  dangerous,  notice  to  them  is  required.  Correllv.  Railway, 
38  Iowa,  124,  18  Am.  Rep.  22;  Knapp  v.  Railway,  65  Iowa, 
91,  21  N.  W.  198,  54  Am.  Rep.  i;  Kearnsv.  Railway,  66  Iowa, 
599,  24  N.  W.  231;  Moore  V.  Railway,  89  Iowa,  228,  56  N.  W. 
430;  Olson  V.  Hanford  P.  Co.,  iii  Iowa,  349,  82  N.  W.  903; 
Lanza  v.  Le  Grande  Co.,  115  Iowa,  299,  88  N.  W.  805.  In 
cases  presenting  such  conditions,  it  is  only  where  an  em- 
ployee has  been  made  aware  of  the  dinger,  sufficiently  in 
advance  to  enable  him  to  protect  himself  therefrom,  that 
application  of  the  doctrine  of  assumption  of  risk  can 
be  made.  Now,  knowledge  of  the  danger  may  come 
from  a  warning  given,  or  by  actual  discovery  thereof 
in  time  to  avoid  an  accident.  And  it  is  not  essential 
to  actual  discovery  that  the  proof  shall  make  it  clear 
that  the  employee  did  in  fact  come  to  a  knowledge  of  the 
danger.  If  the  means  of  knowledge  were  not  interfered  with 
or  obstructed,  and  the  danger  was  so  open  and  obvious  as 
to  be  patent  to  an  ordinary  observer,  knowledge  will  be  im- 
puted. In  other  words,  one  cannot  be  heard  to  assert  igno- 
rance, where  all  the  circumstances  appearing  make  it  clear 
that  as  a  reasonably  prudent  person  he  ought  to  have  had 
knowledge.  In  this  connection  it  is  to  be  borne  in  mind  that 
assumption  of  risk,  as  that  expression  is  applied  to  cases  like 
the  one  we  have  before  us,  involves  not  alone  knowledge  of 
the  existence  of  the  defective  condition,  but,  as  well,  there 
must  be  an  appreciation  of  the  danger.  Stomne  v.  Hanford 
P.  Co.,  108  Iowa,  137,  78  N.  W.  841;  Wible  v.  Railway,  109 
Iowa,  560,  80  N.  W.  679.  It  is  not  contended  that  any  warning 
had  been  given  to  plaintiff,  or  that  in  point  of  fact  he  knew 
of  the  existence  of  the  chute,  and  its  dangerous  proximity 
to  the  track.  The  contention  of  the  defendant  is  that,  in  any 
view  of  the  case,  the  danger  was  clearly  apparent,  and  that 
plaintiff  should  have  discovered  and  avoided  the  same.  A 
question  of  fact  is  thus  presented,  and  a  brief  reference  to 
the  evidence  in  the  record  will  make  it  clear,  as  we  think,  that 
with  respect  thereto  reasonable  minds  might  reach  different 
conclasions,  and  that  the  question  was  therefore  a  proper  one 
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for  the  jury.  Plaintiff  testifies  that  while  he  had  been  at 
work  about  the  yards  for  several  days — and  this  including  the 
packing  house  tracks — still  he  had  never  before  ridden  upon 
a  car  passing  under  the  chute,  save  once,  and  then  he  was 
sitting  upon  the  drawbar,  and  with  his  face  to  the  end  of  the 
car;  that  he  did  not  even  know  of  the  existence  of  the  chute. 
Now,  it  appears  that  on  the  occasion  of  the  accident  in  ques- 
tion the  engine  had  been  backed  in  on  the  packing  house 
track,  and  was  there  coupled  to  several  cars  standing  between 
the  houses.  As  the  start  was  made  to  pull  out,  plaintiff,  who 
was  standing  upon  the  ground,  observed  that  the  brake  upon 
the  rear  car  was  set.  As  required  in  the  performance  of  his 
duty,  he  climbed  to  the  top  of  the  car  and  attempted  to  loosen 
the  brake.  He  found  it  set  so  tightly  that  his  immediate 
efforts  were  unsuccessful ;  he  continued  therein,  however,  as 
the  cars  moved  down  towards  the  chute,  and  finally  succeeded 
in  loosening  the  brake.  As  he  turned  to  descend  from  the 
car,  he  was  struck  by  the  chute.  Whether  or  not  it  was  pos- 
sible, taking  into  account  the  distance  from  the  point  where 
plaintiff  mounted  the  car  down  to  the  chute,  for  a  person  to 
take  an  eye  measurement  of  the  height  of  the  opening  under 
the  chute  su£Bciently  accurate  to  make  manifest  the  danger, 
was  not  made  the  subject  of  any  direct  evidence.  Taking  the 
situation  as  presented  by  the  record,  it  must  be  apparent  that 
a  finding  to  the  effect  that  the  plaintiff  assumed  the  risk  of 
accident  must  of  necessity  be  conditioned  upon  these  con- 
clusions to  be  drawn  from  the  evidence:  (i)  That  his  asso- 
ciation with  the  tracks  and  their  surroundings  was  such  as 
that,  in  the  exercise  of  ordinary  care,  he  should  have  known 
of  the  existence  of  the  chute ;  (2)  that  ordinary  observation 
of  the  conditions  by  which  he  was  surrounded  would  have  dis- 
closed to  him  the  danger  to  be  apprehended  from  such  chute. 
That  it  was  the  province  of  the  jury  to  determine  upon  these 
matters,  we  entertain  no  doubt.  The  questions  involved  were 
therefore  properly  submitted  for  a  verdict,  and,  as  we  think, 
under  proper  instructions.  It  may  be  added  in  this  connection 
that  the  court  also  submitted  to  the  jury  several  special  inter- 
rogatories bearing  upon  the  question  thus  at  issue,  and  each 
thereof  was  answered  favorably  to  the  plaintiff. 

2.  The  question  of  contributory  negligence  was  also  prop- 
erly submitted  to  the  jury.  If  plaintiff  knew,  or  in  the  exer- 
cise of  ordinary  care  should  have  known,  that  the  chute  was 
in  dangerous  proximity  to  the  tracks,  and  notwithstanding 
this  he  rode  on  the  car  down  to  his  accident  without  taking 
any  precaution  to  avoid  the  danger,  then,  of  course,  he  was 
guilty  of  contributory  negligence,  and  he  ought  not  to  re- 
cover. The  conclusion  to  be  arrived  at  depends  wholly  upon 
whether  plaintiff  knew,  or  should  have  known,  of  the  pres- 
ence of  danger.  The  question  is  akin  in  many  respects  to 
that  with  which  we  have  been  confronted  in  making  applica- 
tion of  the  doctrine  of  assumption  of  risk.     Indeed,  were  it 
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necessary  to  do  so,  it  would  not  be  easy  to  determine  with 
preciseness  the  line  which  marks  the  distinction  between  the 
proper  application  of  the  one  doctrine  and  the  other.  It 
is  sufficient  to  say  that  the  question  of  ordinary  care,  as  re- 
lated to  the  conduct  of  defendant  leading  up  to  his  accident, 
was  one  of  fact  for  the  jury,  and  this  was  the  holding  of  the 
trial  court  in  refusing  to  instruct  a  verdict  on  the  ground  that 
the  record  failed  to  show  a  want  of  such  care. 

3.  We  now  direct  our  attention  to  the  matter  of  the  settle^ 
ment  alleged  and  relied  upon  as  a  defense.     The  subject  is 
brought  into  the  case  by  an  amendment  to  the  answer,  wherein 
it  is  pleaded  that  since  the  commencement  of  this  action  a 
full  compromise  and  settlement  of  plaintiff's  cause  of  action 
had   been  effected;  that  in  evidence   thereof    plaintiff  bad 
executed  and  delivered  to  defendant  a  written  release,  a  copy 
thereof  being  attached  to  the  pleading.     In  said  writing  it 
is  recited  that,  in  consideration  of  the  sum  of  $242.70  paid  by 
defendant,  the  plaintiff  has  and  does  acknowledge  full  satis-p 
faction  of  any  and  all  damages  growing  out  of  the  accident  in 
question,  and  does  thereby  release  and  discharge  the  defend- 
ant from  all  further  liability.     It  is  further  alleged  in   the 
amendment  that  the  setlement  so  made  was  fully  carried  out, 
and  that  plaintiff  has  never  repaid  or  offered  to  repay  the  sum 
of  money  received  by  him  as  in  the  writing  stated.    To  this 
pleading  the  plaintiff  filed  a  reply,  in  which  the  execution 
of  the  writing  alleged   by  defendant,  and  the  receipt  of  the 
sum   of  money  named  therein,  is  admitted.     It  is  then  said 
that  the  alleged  settlement  was  brought  about  by  fraud  and 
through  false  and  fraudulent  representations,   the  circum- 
stances and  character  thereof  being  set  forth.     Upon  the  trial, 
and  while  upon  its  main  case,  the  defendant  introduced  in 
evidence  the  written    release.     Plaintiff,  in  rebuttal,   then 
introduced  evidence  in  support  of  the  allegations  of  fraud 
and  false  representations  as  presented  by  his  reply.     This  was 
followed  by  evidence  on  behalf  of  defendant  addressed  to  the 
fact  issue  of  fraud;  also  evidence  to  the  effect  that,  at  the 
time  the  release  was  signed,  it  was  agreed  that  defendant 
should  pay  plaintiff's  hospitial  and  doctor's  bills — which  it 
afterwards  did  pay — and  should  give  plaintiff  a  job  as  janitor 
or  watchman  at  $40  per  month.     It  is  made  to  appear  that 
defendant  did  furnish  plaintiff  transportation  to  Sioux  City, 
and  put  him  at  work.'    Evidence  is  then  introduced  in  proof 
of  the  fact  that  after  working  two  weeks,  during  which  time 
he  made  discovery  of  all  the  matters  of  fraud  connected  with 
the  settlement,  plaintiff  represented  that  he  was  too   ill  to 
work,  went   home,  and  did  not  again  return  to  his  position; 
that  at  the  end  of  the  month  he  presented  himself  to  receive 
his  wages,  and  there  was  then  paid  to  him  without  explana- 
tion a  full  month's  wages,  which  he  accepted  and  receipted 
for  without  question,  and  which  he  still  retains.     It  is  con- 
ceded that,  of  itself,  the  fact  issue  as  made  by  the  allegations 
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of  fraud  in  the  reply  was  a  proper  one  to  be  submitted  to  the 
jury.  The  contention  of  defendant  is  that,  plaintiff  having 
accepted  of  employment  from  the  defendant  as  agreed,  upon 
at  the  time  of  the  settlement,  and  having  received  and  re- 
tained wages  in  excess  of  the  amount  due  for  the  service 
actually  rendered  by  him,  and  this  after  he  had  discovered 
the  fraud  of  which  he  complains,  he  must  be  held  to  have 
ratified  the  settlement  as  made;  that  thereby  he  waived  hia 
right  to  object  to  such  settleinent,  and  he  is  estopped  from 
disputing  the  validity  thereof.  This  contention  was  presented 
to  the  court  in  the  motion  to  direct  a  verdict,  and  again  in 
the  form  of  requests  for  instructions  to  the  jury.  We  are 
agreed  that  the  contention  thus  made  cannot  be  sustained, 
and  that  the  trial  court  rightly  overruled  the  motion  to  in- 
struct and  rejected  the  profiered  requests  for  instructions.  la 
the  first  place,  it  is  not  pleaded  that  an  agreement  for  subse- 
quent employment,  such  as  defendant  relies  upon  had  any 
part  in  the  alleged  settlement.  True,  it  appears  from  the 
evidence  that  the  subject  was  mentioned  at  the  time  of  the 
settlement,  and  it  is  certain  that  plaintiff  did  present  himself 
and  was  given  employment.  The  terms  thereof,  however, 
were  not  different  from  those  incident  to  the  employment  of 
agents  and  servants  in  general,  and  he  was  subject  to  dis- 
charge at  the  will  of  the  company.  Moreover,  it  is  not  pre- 
tended that  plaintiff  had  discovered  the  frauds  of  which  he 
now  complains  at  the  time  he  entered  upon  his  employment, 
and  certainly  there  is  nothing  in  the  fact  that  he  made  dis- 
covery of  such  fraud  during  the  few  days  that  his  employment 
continued,  or. in  the  fact  that  he  accepted  payment  for  the 
services  performed  by  him,  upon  which  to  predicate  a  claim 
of  waiver  of  the  fraud  or  ratification  of  the  settlement  alleged. 
It  is  cardinal  doctrine  that  a  transaction  relied  upon  as  con- 
stituting a  waiver,  or  as  amounting  to  a  ratification,  must 
have  direct  relation  to  the  principal  subject-matter;  it  must 
be  intended  to  have  the  effect  contended  for,  and  thus  to  work 
an  estoppel.  Here  the  settlement  pleaded  and  relied  upon  by 
defendant  involved  only  the  payment  of  a  certain  sum  of 
money  in  consideration  of  the  release  of  defendant  from 
liability.  The  subsequent  employment  was  wholly  independ- 
ent thereof  and  voluntary,  and  the  payment  to  plaintiff 
amounted  to  nothing  more  than  making  compensation  for 
the  services  rendered  by  him.  That  more  was  paid  than  had 
been  earned  did  not  operate  to  change  the  character  of  the 
transaction.  The  case  is  unlike  that  of  Peterson  v.  Railway 
(Minn.)  31  N.  W.  515,  and  the  other  cases  cited  and  relied  on 
by  counsel  for  appellant.  In  the  Peterson  Case  it  appeared 
that  after  a  settlement  had  been  fully  agreed  upon,  but  before 
payment,  plaintiff  discovered  that  a  fraud  had  been  practiced 
upon  her  in  making  the  settlement.  Notwithstanding  her 
knowledge,  she  afterwards  accepted  of  the  amount  agreed 
upon,  and  it  was  held  that  she  thereby    waived  the    fraud. 
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The  doctrine  of  the  other  cases  cited  is  analogous  to  that  of 
the  Peterson  Case,  and  we  need  not  refer  to  them  in  detail 
In  saying  this  much,  we  have  ignored  the  contention  of  conn- 
sel  for  appellee  that  there  is  no  pleaded  issue  of  an  estoppel 
arising  out  of  any  matter  of  ratification  or  of  waiver.  Hav- 
ing reached  the  conclusion  that  the  record  before  us  presents 
no  matter  of  estoppel,  we  need  go  no  farther  than  to  say 
that  there  is  much  force  in  the  contention  thus  made  by 
counsel.  We  have  repeatedly  held  that  the  party  relying 
upon  an  estoppel  must  plead  the  same.  Mayes  v.  Railway, 
63  Iowa,  562,  14  N.  W.  340,  19  N.  W.  680;  Glenn  v.  Jeffrey, 
75  Iowa,  20,  39  N.  W.  160;  Golden  v.  Hardesty,  93  Iowa,  625, 
61  N.  W.  913;  Spencer  v.  Papach,  103  Iowa,  513,  70  N.  W. 
74s,  72  N.  W.  665.  The  a£Brmative  matters  pleaded  in  the 
reply  in  the  instant  case  stood  denied  by  operation  of  law, 
and  defendant  was  authorized,  without  further  pleading,  to 
bring  forward  any  evidence,  defensive  in  character,  within 
its  reach.  If  affirmative  matter  by  way  of  estoppel  was  to 
be  relied  upon,  orderly  proceeding  would  seem  to  dictate  that 
such  should  have  been  brought  within  the  issues  by  supple- 
mental pleading  on  the  part  of  defendant. 

4.  Complaint  is  made  that  some  of  the  instructions  given 
involve  error.  We  have  read  all  thereof  with  care,  and,  while 
the  wording  is  not  in  all  respects  beyond  criticism,  we  dis- 
cover nothing  to  justify  a  reversal.  The  misconduct  on  the 
part  of  counsel  for  plaintiff  complained  of  was  not  prejudi- 
cial, in  view  of  the  rulings  and  instructions  of  the  court. 

We  conclude  that  the  judgment  was  warranted,  and  it  is 
afiSrmed. 

Atlantic  Coast  Line  Ry.  Co.  ei  at.  v.  Commonwealth. 

{iiupreme  Court  0/ Appeals  of  Virj^rinia^  March  24^  1904,) 

[46  8.  E.  Rep.  911.] 

interstate  and  Foreign  Commerce— Poiice  Regulations^State  Powers.* 

A  state  may  malce  valid  enactments,  in    the    exercise  of  its  police 

power,  to    promote    the    welfare   and    convenience   of  its   citizens, 

*For  authorities  in  this  series  on  the  subject  of  state  regulations 
which  may  interfere  with  interstate  commerce,  see  note,  4  Am.  A 
Eng.  R.  Cas.,  N.  S.,  630  (validity  of  statutes  prohibiting  the  trans- 
portation of  diseased  live  stoclc) ;  note,  14  Am.  &  Eng.  R.  Cas. ,  N. 
S.,  208  (validity  of  license  tax  imposed  upon  corporation  engaged  in 
interstate  commerce) ;  note,  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  558  (va- 
lidity of  statutes  regulating  the  stoppage  of  trains) ;  note,  14  Am.  A 
Eng.  R.  Cas.,  N.  8.,  851  (validity  of  statute  requiring  trains  to  stop 
at  county  seats) ;  note,  4  Am.  &  Eng.  R.  Cas.,  N.  8.,  505  (validity  of 
Sunday  laws) ;  Alabama  G.  8.  R.  Co.  v.  City  of  Bessemer  (Ala.  ji  6 
Am.  &  Eng.  R.  Cas.,  N.  8.,  410  (validity  of  city  license  tax) ;  Lalce 
Shore  A  M.  8.  Ry.  Co.  v.  State  of  Ohio  (U.  8.),  16  Am.  &  Eng.  R. 
Cas.,  N.  8.,  26  (constitutionality  of  statute  requiring  trains  to  stop  at 
stations);  Com.  v.  Mobile  &  O.  R.  Co.  (Ky.),  23  Am.  &  Eng.  R. 
Cas.,  N.  S.,  185  (whether  interference  with  interstate  commerce  to 
require  foreign  railroad  corporation  to  become  a  resident  corporation) ; 
Smith  V.  Lake  Shore  A  M.  8.    Ry.    Co.    (Mich.),  8  Am.  A  Eng.  R, 


400       Vol  11  R  R  R— Vol  34  Aif  &  Eng  R  Cas.  N  S 

Atlantic  Coast  I^ine  Ry.  Co.  v.  Commonwealth 

though  such  laws,  in  their  operation,  incidentally   interfere  with  in- 
terstate and  foreign  commerce. 

Same — Same— Same — Demurrage — Charges —  Corporation  Commis- 
sion. 
The  rules  prescribed  by  the  corporation  commission  pursuant  to 
the  authority  of  Const.  1902,  §  155,  and  Act  May  16, 1903  (Acts  1902-04, 
p.  392),  with  reference  to  storage,  demurrage,  car  service,  and  car 
detention  charges  are  not  void  because  in  their  operation  they 
affect  incidentally  interstate  and  foreign  commerce. 

Corporation  Commission— Validity  of  Regulations— Right  to  Question. 
Const.  1902,  §  156,  aubsec.  '*h,"  providing  that  the  right  of  any  per- 
son to  institute  in  the  courts  any  action  against  any  transportation 
compaQy  shall  not  be  impaired  by  reason  of  any  fine  or  penalty 
which  the  corporation  commission  may  impose  on  such  company 
for  its  failure  to  comply  with  any  order  of  the  commission,  but  in 
no  proceeding  against  such  corporation  shall  the  reasonableness  or 
validity  of  any  rate,  charge,  rule,  etc.,  prescribed  by  the  commission 
within  the  scope  of  its  authority  be  questioned,  does  not  prevent  the 
question  of  the  validity  of  any  regulations  of  the  commission  under 
the  federal  or  state  Constitutions  from  being  inquired  into  in  an 
action  based  on  such    regulations. 

Same — Same — Same— Demurrage  Charges. 

The  validity  of  the  rules  prescribed  by  the  corporation  commission 
pursuant  to  the  authority  of  Const.  1902,  §  155,  and  Act  May  16,  1903 
(Acts  1902-04,  p.  392),  with  reference  to  storage,  demurrage,  car  serv^ 
ice,  and  car  detention  charges,  so  far  as  they  in  their  operation 
unlawfully  interfere  with  interstate  and  foreign  commerce,  or  deprive 
transportation  companies  of  their  property  without  due  process  of 
law,  may  be  raised  and  determined  in  any  particular  case  in  which 
the  question  can  be  raised  and  determined. 

Appeal  from  the  State  Corporation  Commission. 

Proceedings  to  test  the  validity  of  regulations  prescribed 
by  the  corporation   commission.     From  the  action    of  the 

Cas.,  N.  S.,    4%  (statute    requiring  the    issuance  of    thousand-mile 
tickets);  Gladson  v.  State   of  Minnesota  (U.  S.),  7  Am.  A  Eng.  R. 
Cas.,  N.  8.,  558  (requiring  trains    to  stop  at  county    seats);  City  of 
Anniston    v.    Southern    Ry.  Co.   (Ala.),    9  Am.  &  Eng.  R.  Cas.,  N. 
S.,  36    (city  license  tax) ;  City  of   York  v.  Chicago,  B.  &  Q.  R.  Co. 
(Neb.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  200  (occupation  tax) ;  Benning- 
ton V.  Georgia  (U.  S.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  488  (prohibit- 
ing freight  trains  from  running  on  Sundays) ;  Missouri,  K.  A  T.  Ry. 
Co.  V.  Haber  (Kan.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  471  (transports-^ 
tion  of  diseased  cattle) ;  Crawford  v.  Southern  Ry.  Co.  (S.  Car.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  17  (state  statute    prohibiting  the   over- 
loading of  live  stock) ;  Selvege  v.  St.  Louis  &  S.  F.  R.  (Do.   (Mo.),  4 
Am.  &  Eng.  R.    Cas.,    N.    S.,    625  (prohibiting    transportation    of 
diseased  cattle   through  state) ;  St.  Louis    S.  W.  R.    Co.  v.    Carden 
(Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  449  (providing  penaltv  for  de« 
lay  in    delivery   of  certain  freight);  McCann  v,  Eddy    (Mo.),  2  Am. 
&  Eng.  R.  Cas.,  K.  S.,  633  (statute  providing  for  liability  of  initial 
carrier  for  negligence  of  connecting  carrier) ;  Illinois  Central  R.  Co. 
V.  State  of  Illinois  (U.  S. ),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  354  (providing 
for  stoppage    of    trains) ;  W.  W.  Cargill  Co.  v.  State    of  Minnesota 
(U.  S.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  658  (requiring  license    for 
elevator  in  which  grain    is    stored    for    interstate   shipment) ;  New 
York,  N.  H.  &  H.  R.  Co.  v.  People   of   the   State   of  New  York  (U. 
8.),  8  Am.  &  Eng.  R.    Cas.,  N.    S.,  172  (requiring    the    heating    of 
passenger  cars) ;  Illinois  Central  R.  Co.  v.  State  of  Illinois  (U.  S.), 
4  Am.  A  Eng.  R.  Cas.,  N.  S.,  354  (statute  requiring    train  xrarrying 
interstate  mails  to  make  unnecessary  deviation) ;  Cleveland,  C,  C.  A 
St.  L.  Ry.  Co.  V.  People  of  State  of  Illinois  ex  rel.  Jett    (U.  S.),  17 
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commission  the  Atlantic  Coast  Line  Railway  Company  and 
others  appeal.     AfiBrmed. 

By  section  155  of  the  Constitution,  which  went  into  effect 
July  10,  1902,  a  permanent  commission  is  created,  to  be 
known  as  the  ''State  Corporation  Commission."  By  subsec- 
tion "a"  of  section  156  it  is  declared  that, ''subject  to  the 
provisions  of  this  Constitution  and  to  such  requirements,  rules 
and  regulations  as  may  be  prescribed  by  law,  the  State  Cor- 
poration Commission  shall  be  the  department  of  government 
*  *  *  through  which  shall  be  carried  out  all  the  provisions 
of  this  Constitution,  and  of  the  laws  made  in  pursuance 
thereof,  for  the  creation,  visitation,  supervision,  regulation 
and  control  of  corporations  chartered  by,  or  doing  business  in, 
this  state."  Subsection  "b"  of  that  section  provides  that: 
"The  commission  shall  have  the  power,  and  be  charged  with 
the  duty,  of  supervising,  regulating  and  controlling  all  trans- 
portation and  transmission  companies  doing  business  in  this 
state,  in  all  matters  relating  to  the  performance  of  their  pub- 
lic duties  and  their  charges  therefor,  and  of  correcting  abuses 
therein  by  such  companies;  and  to  that  end  the  commission 
shall,  from  time  to  time,  prescribe,  and  enforce  against  such 
companies,  in  the  manner  hereinafter  authorized,  such  rates, 
charges,  classifications  of  tra£Bc,  and  rules  and  regulations, 
and  shall  require  them  to  establish  and  maintain  all  such 
public  service,  facilities  and  conveniences,  as  may  be  reason- 
able and  just,  which  said  rates,  charges,  classifications,  rules, 
regulations  and  requirements,  the  commission  may,  from  time 

Am.  A  Eng.  R.  Cas.,  N.  S.,  227  (statute  requiring  passenger  trains  to 
stop  at  county  seats  a    burden  upon   interstate  commerce) ;  State  v. 
United  States  Kzp.   Co.   (Minn.),  19  Am.    &  Kng.  R.  Cas.,  N.  S.,  41 
(▼isitorial  power  of  state  as  to  interstate  business) ;  Hanley  v.  Kan- 
sas City  Southern  R.  Co.  (U.  S.),  7  R.  R.  R.  246,  30  Am.  &  Bng.  R. 
Cas.,  N.  S.,  246  (state  regulation    or    rates  for  shipment  over  route 
partially  ontside  of  state) ;  Davis  v^  Chesapeake  &  O.  Ry.  Co.(Ky.), 
7  R.  R.  R.  347,  30  Am.  &  Kng.  R.  Cas.,  N.  S.,  347  (requiring  foreign 
railroad  to  become  domestic  corporation ) ;  I^uisville  A  N.  R.  Co.  v. 
Commonwealth  of  Kentucky  (U.  S.),  1  R.  R.  R.  118,  24  Am.  &  Kng. 
R.  Cas.,  N.    S.,    118  (interference    with  interstate  commerce  by  en- 
forcement  of   state  law   prohibiting  greater    charge  for  short  than 
long  haul   too  remote  to   be  unconstitutional) ;  Porter  v,   Charleston 
&  S.  Ry.  Co.  (S.  Car.),  3  R.  R.  R.  657,  26  Am.    &  Bng.  R.  Cas.,  N. 
S.,  657    (statute    providing    penalty    for  failure  to  pay    damages  on 
freight  within  sixty  days);  Bonham  v.  Citizens'  St.  R.  Co.  (Ind.), 
2  R.  R.  R.  787,  25  Am.  &  Bng.  R.  Cas.,  N.  S.,  787  (statute  requiring 
whistle  to  be  sounded    when    approaching  crossings) ;  Lowe  v.  Sea- 
board Air  Line  Ry.  Co.  (S.'Car.),  25  Am.  &  Bng.  R.  Cas.,  N.  S.,934, 
2  R.  R.  R.  934  (statute  providing  penalty  from  shipping  goods  from 
foreign  state  by  route  other  than  that  designated  hj  shipper) ;  Nash- 
ville, C.  A  St.  L.  Ry.  Co.  V.  Alabama  City  (Ala.),  5  R.  R.  R.  251,  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  251  (oidinance  imposing  license  tax  on 
companies  running  cars    through  city) ;  Missouri,  K.  &  T.    Ry.  Co. 
v.Simonson  (Kan.),2R.  R.  R.  940,  25Am.  Bng.  R.  Cas.,  940  (regula- 
tiou  of  commerce  between   states   as   aifected  by  statute  relating   to 
bills  of  lading  and  providing  for  payment  of  attorney's  fees  in  prose- 
cation  for  its  violation). 

11 R  R  R— 26 
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to  time,  alter  or  amend.  *  *  *  Before  the  commission 
shall  make  or  prescribe  any  general  order,  rale,  regulation  or 
requirement,  not  directed  against  any  specific  company  or 
companies  by  name,  the  contemplated  general  order,  rule, 
regulation  or  requirement  shall  first  be  published  in  substance, 
not  less  than  once  a  week  for  four  consecutive  weeks  in  one 
or  more  of  the  newspapers  of  general  circulation  published  in 
the  city  of  Richmond,  Virginia,  together  with  notice  of  the 
time  and  place,  when  and  where  the  commission  will  hear 
any  objections  which  may  be  urged  by  any  person  interested, 
against  the  proposed  order,  rule,  regulation  or  requirement; 
and  every  such  general  order,  rule,  regulation  or  requirement, 
made  by  the  commission,  shall  be  published  at  length,  for  the 
time  and  in  the  manner  above  specified,  before  it  shall  go 
into  effect,  and  shall  also,  as  long  as  it  remains  in  force,  be 
published  in  each  subsequent  annual  report  of  the  commis- 
sion. The  authority  of  the  commission  (subject  to  review 
on  appeal  as  hereinafter  provided)  to  prescribe  rates,  charges 
and  classifications  of  traffic,  for  transportation  and  transmis- 
sion companies,  shall  be  paramount;  but  its  authority  to 
prescribe  any  other  rules,  regulations  or  requirements  for 
corporations  or  other  persons  shall  be  subject  to  the  superior 
authority  of  the  General  Assembly  to  legislate  thereon  by 
general  laws.     *    *    * " 

By  subsection  'M"  of  that  section  it  is  provided  that: 
''From  any  action  of  the  commission  prescribing  rates, 
charges  or  classifications  of  traffic,  or  affecting  the  train  sched- 
ule of  any  transportation  company,  or  requiring  additional 
facilities,  conveniences  or  public  service  of  any  transportation 
or  transmission  company,  or  refusing  to  approve,  a  suspend- 
ing bond,  or  requiring  additional  security  thereon  or  an 
increase  thereof,  as  provided  for  in  subsection  'e'  of  this  sec- 
tion, an  appeal  (subject  to  such  reasonable  limitations  as  to 
time,  regulations  as  to  procedure  and  provisions  as  to  costs, 
as  may  be  prescribed  by  law)  may  be  taken  by  the  corpora- 
tion whose  rates,  charges  or  classifications  of  traffic,  schedule, 
facilities,  conveniences  or  service,  are  affected,  or  by  any 
person  deeming  himself  aggrieved  by  such  action,  or  (if  al- 
lowed by  law)  by  the  commonwealth."  That  subsection 
further  provides  that  such  appeal  shall  be  as  of  right,  and  to 
the  Supreme  Court  of  Appeals  only. 

Subsection  '4"  of  that  section,  after  providing  how  the 
record  for  an  appeal  shall  be  made  up,  and  that  the  commis- 
sion shall  file  with  it,  and  as  a  part  thereof,  a  written  statement 
of  the  reasons  upon  which  the  action  appealed  from  was 
based,  which  statement  shall  be  read  and  considered  by  this 
court  upon  disposing  of  the  appeal,  provides  that  this  court 
"shall  have  jurisdiction,  on  such  appeal,  to  consider  and 
determine  the  reasonableness  and  justness  of  the  action  of  the 
commission  appealed  from,  as  well  as  any  other  matter  aris- 
ing under  such    appeal :  provided,   however,  that  the  action 
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of  the  commission  appealed  from  shall  be  regarded  as  prima 
facie  just,  reasonable  and  correct.     *    *    *  *' 

By  an  act  approved  May  i6,  1903  (Acts  1902-03-04,  p.  393), 
the  corporation  commission  was  required  to  fix  and  prescribe 
storage,  demurrage,  and  car-service  charges  which  may  be 
collected  by  railroad  and  other  transportation  companies  on 
freight  transported  or  to  be  transported  by  them,  and  to  be 
paid  by  them  on  freight  delayed  and  cars  not  promptly  fur- 
nished or  placed  by  them,  with  rules  and  regulations  govern- 
ing the  same. 

By  virtue  of  the  authority  conferred  by  the  Constitution 
and  the  Act  of  Assembly,  the  corporation  commission,  after 
notice  and  hearing  as  provided  by  the  Constitution,  pre- 
scribed and  fixed  certain  rules  and  regulations  for  the  govern- 
ment of  transportation  companies  and  shippers  doing  business 
in  this  state,  and  which  are  as  follows: 

''AH  storage,  demurrage  and  car  service  charges,  and  all 
car  detention  charges,  shall  be  as  prescribed  in  these  rules. 
Nothing  in  these  rules  shall  apply  to  shipments  of  live  stock 
and  perishable  freight,  which  shipments  shall  be  governed  by 
the  statutes  now  in  force,  with  such  additional  requirements 
as  may  be  ordered  by  the  commission  from  time  to  time.  In 
all  computation  of  time  under  these  rules,  Sundays  and  legal 
holidays  are  to  be  excluded. 

''Rule  I.  When  a  shipper  makes  a  verbal  or  written  appli- 
cation to  a  railroad  company  for  a  car  or  cars,  to  be  loaded 
with  any  kind  of  freight  embraced  in  the  tariff  of  said  com- 
pany, stating  in  said  application  the  character  of  the  freight, 
and  its  final  destination,  the  railroad  company  shall  furnish 
same  within  four  days  from  seven  o'clock  a.  m.  the  day  fol- 
lowing such  application. 

"Or,  when  the  shipper  making  such  application  specifies 
a  future  day  on  which  he  desires  to  make  a  shipment,  giving 
not  less  than  four  days'  notice  thereof,  computing  from  seven 
o'clock  a.  m.  the  day  following  such  application,  the  railroad 
company  shall  furnish  such  car  or  cars  on  the  day  specified 
in  the  application. 

"  For  failure  to  comply  with  this  rule,  the  company  so  offend- 
ing shall  forfeit  and  pay  to  the  shipper  applying  the  sum  of 
$1.00  per  car  per  day,  or  fraction  of  ^  a  day's  delay  after  expi- 
ration of  free  time,  upon  demand  in  writing,  made  within 
thirty  days  thereafter  by  the  shipper : 

"Provided,  however,  that  this  rule  shall  not  apply  to  ship- 
ments of  coal  and  coke  from  mines  and  ovens. 

"Rule  II.  When  freight  in  carloads  or  less  is  tendered  to 
a  railroad  company,  and  correct  shipping  instructions  given, 
the  railroad  agent  must  immediately  receive  the  same  for  ship- 
ment, and  issue  bills  of  lading  therefor,  and  whenever  such 
shipments  have  been  so  received  by  any  railroad  company, 
they  must  be  carried  forward  at  the  rate  of  not  less  than  fifty 
(50)  miles  per  day  of  twenty-four  hours,  computing  from  sevec 
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o'clock  a.  m.  the  day  following  receipt  of  shipment,  and 
for  failure  to  receive  and  transport  such  shipments,  within 
the  time  prescribed,  the  railroad  company  so  offending  shall 
forfeit  and  pay  to  the  shipper  the  sum  of  $io.oo  per  car  per 
day,  or  fraction  thereof,  on  all  carload  freight,  and  one  cent 

f)er  hundred  pounds  per  day,  or  fraction  thereof,  on  freight  in 
ess  than  carloads,  with  minimum  charge  of  five  (5)  cents  for 
any  one  package,  upon  demand  in  writing  by  the  shipper, 
or  other  party  whose  interest  is  affected  by  such  delay:  pro- 
vided, that  in  computing  the  time  of  freight  in  transit,  there 
shall  be  allowed  twentyrfour  hours  at  each  point  where  trans- 
ferring from  one  railroad  to  another,  or  rehandling  of  freight, 
is  involved. 

''The  period  during  which  the  movement  of  freight  is  sns* 
pended  on  account  of  accident,  or  any  cause  not  within  the 
power  of  the  railroad  company  to  prevent,  shall  be  added  to 
the  free  time  allowed  in  this  rule,  and  counted  as  additional 
free  time. 

''Rule  III.  Railroad  companies  shall,  within  twenty-four 
hours  after  arrival  of  shipments,  give  notice,  by  mail  or  other- 
wise, to  consignee,  of  the  arrival  of  shipments,  together  with 
the  weight  and  amount  of  freight  charges  due  thereon,  and 
where  goods  or  freight  in  carload  quantities  arrive,  such  notice 
shall  contain  also  identifying  numbers,  letters,  and  initials 
of  the  car  or  cars,  and  if  transferred  in  transit,  the  number 
and  initials  of  the  car  in  which  originally  shipped.  Any  rail- 
rpad  company  failing  to  give  such  notice  shall  forfeit  and  pay 
to  the  shipper,  or  other  party  whose  interest  is  affected,  the 
sum  of  $1.00  per  car  per  day,  or  fraction  of  a  day's  delay,  on 
all  carload  shipments,  and  one  cent  per  hundred  pounds  per 
day,  or  fraction  thereof,  on  freight  in  less  than  carloads^ 
with  minimum  charge  of  five  (5)  cents  for  any  one  package, 
after  the  expiration  of  the  said  twenty-four  hours:  provided, 
that  not  more  than  one  dollar  per  day  be  charged  for  any  one 
consignment  not  in  excess  of  a  carload. 

"(al  This  rule  is  applicable  also  to  steamboat  and  steam- 
ship lines. 

"Rule  IV.  Railroad  companies  shall  deliver  freight  at  their 
depots  or  warehouses,  or,  in  case  of  shipments  for  track  deliv- 
ery, shall  place  loaded  cars  at  an  accessible  place  for  unload- 
ing within  twenty-four  hours  after  arrival,  computing  from  7 
o'clock  a.  m.  the  day  following  arrival  of  same.  Except  that 
carload  shipments  for  track  delivery  at  local  stations  having 
not  more  than  one  team  track,  shall  be  placed  at  an  accessible 
point  for  unloading  by  the  conductor  of  the  train  on  which 
the  car  arrives.  The  shipper  or  consignee  shall  be  paid  $1.00 
per  car  per  day  for  each  day,  or  fraction  of  a  day,  such  de- 
livery is  so  delayed. 

"Rule  V.  All  carload  freight,  or  freight  carried  at  carload 
rates,  and  all  freight  in  cars,  whether  full  carload  or  not, 
taking  track  delivery,  shall  be  subject  to  the  demurrage,  or 
car  service  charges  prescribed  in  these  rules. 
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Rale  VI.  A  shipper,  on  whose  order  a  car  or  cars  have 
been  placed  for  loading,  shall  be  allowed  forty-eight  hoars  for 
the  loading  of  sach  car  or  cars,  computing  time  from  seven 
o'clock  a.  m.  the  day  after  sach  car  or  cars  have  been  placed 
sabject  to  the  order  of  shipper,  and  thereafter  a  demarrage 
charge  of  not  more  than  $i.oo  per  car  per  day,  or  fraction  of 
a  day,  may  be  assessed  and  collected  on  all  such  cars  as  have 
not  been  tendered  to  the  railroad  company  with  shipping  in- 
structions within  said  forty-eight  hours:  provided,  however, 
that  should  the  shipper  fail  to  begin  loading  within  forty- 
eight  hours  after  the  expiration  of  free  time,  the  railroad 
company  shall  consider  the  car  or  cars  released,  and  may 
assess  and  collect  $2.00  on  each  car,  covering  the  demurrage 
then  due. 

''Railroad  companies  shall  not  be  compelled  to  furnish  cars 
for  future  shipments  to  parties  in  default  as  to  the  payment 
of  the  demurrage  charges,  herein  last  provided  for,  until  such 
demurrage  charges  have  been  paid. 

''If,  after  placing  the  car  or  cars  as  required  by  this 
rale,  the  railroad  company  shall,  during  or  after  free  time, 
temporarily  remove  all  or  any  of  them,  or  in  any  way  prevent} 
obstruct  or  delay  the  loading  of  same,  the  shipper  shall  not 
be  chargeable  with  the  delay  caused  thereby. 

"When,  by  reason  of  delay  or  irregularity  on  the  part  of 
the  railroad  company  in  filling  orders,  cars  are  bunched  in 
excess  of  the  ability  of  the  shipper  to  load,  as  indicated  in 
his  applications,  the  shipper  shall  be  allowed  separate  and 
distinct  periods  of  free  time  within  which  to  load  the  car  or 
cars  specified  in  each  separate  application. 

"Rule  VII.  A  car  or  cars  detained  or  held  at  point  of  ship- 
ment for  want  of  proper  shipping  instructions,  or  by  reason 
of  imperfect  or  excessive  loading,  where  loading  is  done  by 
shipper,  shall  be  subject  to  a  demurrage  charge  of  $1.00  per 
car  per  day,  or  fraction  of  a  day,  said  car  or  cars  are  so  de- 
tained or  held.  In  cases  of  imperfect  or  excessive  loading 
the  shipper  shall  be  notified  thereof  as  early  as  practicable 
after  said  car  or  cars  have  been  received  from  him,  in  which 
case  car  service  charges  shall  begin  at  the  time  of  notifica- 
tion. 

"Rule  VIII.  Legal  notice,  as  referred  to  in  these  rules,  may 
be  either  actual  or  constructive.  Where  the  consignee  or  his 
agent  is  personally  served  with  notice  of  the  arrival  of  freight 
at  or  before  6  p.  m.  of  any  day,  free  time  begins  at  seven 
o'clock  a.  m.  on  the  day  after  such  notice  has  been  given. 
Constructive  notice  referred  to  consists  of  posting  notice  by 
mail  to  consignee.  Where  this  mode  of  giving  notice  is 
adopted  there  shall  be  twenty-four  hours'additional  free  time: 
piovided,  however,  that  when,  in  any  case  where  notice  of 
anival  is  given  by  mail,  the  consignee  shall  make  oath  that 
neither  he,  his  agents,  nor  employees,  have  received  such 
notice  then  he  will  be  held  not  to  have  received  legal  notice 
by  reason  of  posting  of  said  notice  by  mail. 
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« 

^'Rule  IX.  All  package  freight  unloaded  by  railroad  com- 
panies in  their  depots  or  warehouses,  and  all  freight  which, 
in  order  to  release  cars,  is  unloaded  in  the  yard  space  of 
a  railroad  company,  which  is  not  removed  by  the  owners 
thereof  from  the  custody  of  the  railroad  company  within 
forty-eight  hours,  computing  from  seven  o'clock  a.  m.  of  the 
day  following  legal  notice  of  arrival,  may  be  subject  to  the 
charge  of  storage  for  each  day,  or  fraction  of  a  day,  it  may 
remain  in  the  custody  of  the  railroad  company,  as  follows: 

''In  less  than  carloads,  not  more  than  one  cent  per  hundred 
pounds  per  day,  or  fraction  thereof;  in  carload  quantities, 
not  more  than  ten  cents  per  ton  of  2,000  pounds  per  day  or 
fraction  thereof,  but  not  exceeding  $1.00  per  car  per  day,  or 
fraction  of  a  day:  provided  that  in  no  case  shall  the  amount 
so  collected  for  storage  of  a  less  than  carload  shipment  exceed 
the  amount  authorized  to  be  charged  as  storage  or  demurrage 
on  a  carload  of  similar  freight  for  the  same  length  of  time 
when  not  unloaded  from  car,  as  provided  by  the  demurrage 
rules. 

''(b)  This  rule  shall  apply  also  to  steamboat  andsteamship 
companies  unloading  package  freight  in  their  warehouses* 
except  that  one  hundred  and  twenty  (120)  hours  of  free  time 
shall  be  allowed  instead  of  forty-eight. 

"Rule  X.  Loaded  cars  containing  fertilizers,  hay,  coal, 
coke,  brick,  and  lumber  in  covered  cars,  and  the  following 
articles  in  bulk:  Meat,  potatoes,  grain,  and  grain  products, 
cotton  seed,  and  cotton  seed  hulls,  taking  track  delivery, 
which  are  to  be  unloaded  by  consignee,  but  are  not  unloaded 
within  seventy-two  hours,  computed  from  seven  o'clock 
a.  m.  the  day  following  the  day  legal  notice  of  arrival  is  given 
(having  been  placed  at  aq  accessible  point  for  unloading}  may 
be  subject  thereafter  to  a  charge  for  demurrage  of  $1.00  per 
car  for  each  day,  or  fraction  of  a  day,  that  they  may  remain 
loaded  in  possession  of  the  railroad  company.  All  other 
loaded  cars,  taking  track  delivery,  to  be  unloaded  by  con- 
signee, shall  be  limited  to  forty-eight  hours  of  free  time: 
provided,  however,  that  if,  after  placing  a  car  or  cars,  as 
required  in  this  rule,  the  railroad  company  shall,  during  or 
after  free  time,  temporarily  remove  all  of  them,  or  in  any 
way  obstruct  the  unloading  of  same,  the  consignee  shall  not 
be  chargeable  with  the  delay  caused  thereby. 

"Provided,  that  when,  on  account  of  delay  or  irregularity 
in  transportation,  cars  are  bunched  in  transit  and  delivered 
to  consignee  in  numbers  beyond  his  reasonable  ascertained 
ability  to  unload  within  the  free  time  prescribed  in  these 
rules,  he  shall  be  allowed  by  the  carrier  such  additional  time 
as  may  be  necessary  to  unload  £ars  so  in  excess  by  the  exer- 
cise of  due  and  usual  diligence  on  the  part  of  consignee. 

"Rule  XL  Whenever  the  weather,  during  the  period  of 
free  time,  is  so  severe,  inclement,  or  rainy  that  it  is  impossi- 
ble or  impracticable  to  secure  means  of  loading  or  unloading 
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freight^  or  when,  from  the  nature  of  the  goods,  loading  or 
nnloading  would  cause  injury  or  damage,  such  time  shall  be 
added  to  the  free  period,  and  no  demurrage  charges  shall 
be  allowed  for  such  additional  free  time.  This  rule  applies 
to  the  state  of  the  weather  during  business  hours. 

'*RuleXII.  A  consignee  or  consignor  five  miles  or  more 
from  the  depot,  and  whose  freight  is  destined  to  or  from  his 
place  of  business  or  residence  so  located,  shall  not  be  subject 
to  storage  or  demurrage  charges  allowed  in  the  foregoing 
rules  until  a  sufficient  time  has  elapsed  after  notice  for  said 
consignee  or  consignor  to  remove  or  load  said  goods  by  the 
exercise  of  ordinary  diligence.  But  the  time  limit  for  loading 
or  unloading  shall  not  exceed  five  days. 

*'Rule  XIII.  On  carload  freight  originating  in  Virginia, 
and  shipped  on  local  bills  of  lading  to  a  terminal  point  at  a 
port  within  this  state,  there  shall  be  allowed  ten  days'  free 
time,  computing  from  seven  o'clock  a.  m.  the  day  after  ar- 
rival of  car  or  cars,  before  application  of  storage  or  demurrage 
charges:  provided  the  consignee,  within  forty-eight  hours 
after  the  arrival  of  such  car  or  cars,  notifies  the  delivering 
line  at  such  terminal  point  that  it  is  intended  for  further 
movement. 

"Rule  XIV.  Incoming  carload  freight,  coming  under  the 
provisions  of  rules  XI  and  XII,  may  be  stored  by  railroad 
companies  in  depots  or  warehouses  at  the  expense  of  owner, 
if  same  is  not  removed  before  demurrage  charges  attach:  pro- 
vided,  that  daily  storage  charge  on  such  freight  shall  not 
exceed  the  demurrage  allowed  under  these  rules. 

''Rule  XV.  If  the  consignee  shall  refuse  to  accept  freight 
tendered  in  pursuance  of  the  bill  of  lading,  the  carrier  charged 
with  the  duty  of  delivery  shall  give  legal  notice  to  the  con- 
signor of  such  refusal;  and  if  he  shall  not,  within  three  days 
thereafter,  give  direction  for  the  re-shipment  or  unloading, 
or  other  disposition  of  such  goods,  he  shall  thenceforth  be-* 
come  liable  to  such  carrier  for  storage  on  such  goods,  or 
demurrage  upon  the  car  or  cars  in  which  they  are  stored,  to 
the  same  extent,  and  at  the  same  rates  as  such  charges  are 
now,  under  like  circumstances,  by  the  rules  of  this  commis- 
sion, imposed  upon  consignees  who  neglect  or  refuse  after 
notice  of  arrival,  to  remove  freight  of  like  character  from  the 
depots  or  cars  of  a  carrier.  A  consignee  who  has  once  refused 
to  accept  a  consignment  of  goods  shall  not  thereafter  be 
entitled  to  receive  the  same,  except  upon  payment  of  all 
charges  for  storage  or  demurrage  which  have  accrued ;  and 
if  the  consignee  of  freight  in  carloads,  or  less  than  carloads, 
shall  fail  or  neglect  to  remove  such  freight  within  three  days 
after 'the  expiration  of  free  time,  then  the  carrier  shall, 
through  the  agent  at  point  of  shipment,  so  notify  the  shipper, 
unless  the  consignee  has  signified  his  acceptance  of  the  prop- 
erty. Said  notice  may  either  be  served  personally  or  given 
by  mail. 
''Rule  XVI.    When  consignors  ship  goods  consigned  to 
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order,  but  express  in  their  bills  of  lading  or  shipping  direc- 
tions, the  name  of  a  person  at  destination  to  notify,  it  shall 
be  the  daty  of  the  railroad,  or  other  transportation  company, 
to  give  legal  notice  to  such  party  in  the  same  way,  and  under 
the  same  rule,  as  if  the  shipment  had  been  made  direct  to 
him.  But  when  the  consignors  do  not  comply  with  this 
condition,  the  railroad,  or  other  transportation  company, 
shall  give  such  notice  only  to  such  consignors;  except,  that 
in  shipments  of  grain  or  hay,  notice  shall  also  be  given  to  the 
local  exchanges:  provided,  that  at  the  expiration  of  free  time 
the  carrier  shall  give  notice  thereof  to  the  consignor. 

''Rule  XVII.  Railroads  shall  not  discriminate  between 
persons  or  places  in  storage  or  demurrage  charges.  No 
rebate,  drawback,  or  other  similar  device  will  be  allowed: 
provided,  that  this  rule  shall  not  apply  to  package  freight 
received  in  less  than  carload  lots  and  unloaded  in  depots  and 
warehouses. 

''Rule  XVIII.  No  demurrage  shall  be  charged  on  private 
cars  standing  on  private  tracks,  when  both  cars  and  tracks 
are  owned  by  the  same  person.  Where  the  cars  are  not  owned 
by  the  owner  of  the  tracks,  no  demurrage  shall  be  charged: 
provided,  the  person  owning  the  tracks  shall  furnish  to  the 
delivering  railway  satisfactory  evidence  that  the  owner  of 
the  cars  releases  both  him  and  the  delivering  road  from  the 
payment  of  demurrage. 

"Rule  XIX.  Nothing  in  the  foregoing  rules  shall  be  con- 
strued to  prohibit  railroad  companies  from  contracting  with 
shippers  and  consignees  on  terms  of  mutual  convenience  in 
the  matter  of  furnishing  and  discharging  cars:  provided,  that 
such  contracts  shall  be  so  drawn  as  to  give  to  either  party 
the  right  to  cancel  same  on  ten  days'  notice,  and  thereafter 
demand  the  application  of  these  rules. 

"Rule  XX.  The  commission  reserves  the  right  on  its  own 
motion  to  suspend  the  operation  of  these  rules,  or  any  one 
or  more  of  them,  in  whole  or  in  part,  whenever  it  shall 
appear  that  justice  demands  such  action,  and  the  commission 
will,  upon  complaint,  hear  and  act  upon  applications  for  a 
like  suspension. 

"The  commission  further  reserves  all  of  its  powers  under 
the  Constitution  and  laws  of  the  state  to  impose  fines  and 
penalties  upon  transportation  companies  persistently  disre- 
garding these  rules,  or  failing  to  furnish  reasonable  transpor- 
tation facilities." 

From  the  action  of  the  corporation  commission  prescribing 
said  rules,  the  appellants  took  this  appeal. 

Alexander  Hamilton,  H.  T.  Wickham,  Thos.  H.  Willcox, 
J.  Allen  Watts,  E.  Randolph  Williams,  A.  P.  Thom,  Leake  & 
Carter,  and  John  G.  Wilson,  for  appellants. 

William  A.  Anderson,  Atty.  Gen.,  A.  C.  Braxton,  and 
Jefiries  &  Lawless,  for  the  Commonwealth. 
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r^  BUCHANAN,  J.  (after  stating  the  facts).    The  errors  as- 
signed upon  this  appeal  are  as  follows : 

First.  That  the  commission  did  not  sustain  the  objections 
made  by  each  of  the  appellants  at  the  hearing  that  each  of 
said  rules,  regulations,  and  requirements  applies  to  and 
attempts  to  regulate  or  control  interstate  commerce,  and,  in 
so  far  as  it  does  so,  is  in  excess  of  the  powers  of  the  commis- 
sion. 

Second.  That  the  commission  did  not  sustain  the  objection 
made  by  each  of  the  appellants  that  the  said  rules,  regula- 
tions, or  requirements  apply  to  and  attempt  to  regulate  or 
control  foreign  commerce,  and,  in  so  far  as  they  do,  are  in 
excess  of  the  powers  of  the  commission. 

Third.  That  the  said  commission  did  not  sustain  the  ob- 
jections made  by  each  of  the  appellants '  to  each  of  the  rules 
numbered,  respectively,  6,  8,  9,  10,  11,  12,  13,  14,  15,  and  16, 
that  said  rules  attempt  to  give  to  the  patrons  of  each  of  the 
transportation  companies  the  use  of  its  property  without 
compensation,  for  the  time  indicated  in  the  said  rules,  re- 
spectively. 

No  objection  is  made  here  to  the  reasonableness  or  just- 
ness of  the  rules,  but  their  validity  is  attacked  upon  the 
ground  that  each  and  all  of  them,  so  far  as  they  apply  to 
interstate  and  foreign  commerce,  are  in  violation  of  the  com- 
merce clause  of  the  Constitution  of  the  United  States,  and 
the  acts  of  Congress  passed  pursuant  thereto,  and  that  certain 
of  the  rules  make  requirements  which  will  deprive  the  appel- 
lants of  the  use  of  their  property  without  due  process  of  law, 
and  are  therefore  in  violation  of  the  ^fourteenth  amendment 
of  the  Constitution  of  the  United  States. 

The  questions  raised  on  this  appeal,  which  have  been 
discussed  at  length,  and  very  ably,  both  in  writing  and  in 
oral  argument,  are  of  great  importance.  They  involve  the 
right  of  the  state,  under  its  reserved  power,  whether  that 
power  be  called  police,  governmental,  or  legislative,  to  reg- 
ulate the  relative  rights  and  duties  of  persons  and  corpora- 
tions within  its  jurisdiction,  so  as  to  provide  for  the  public 
good  and  the  public  convenience,  by  laws  which  are  not  in- 
consistent with  the  Constitution  of  the  state,  and  which  do 
not,  by  their  operation,  directly  intrench  upon  the  authority 
of  the  United  States,  or  violate  some  right  protected  by  the 
federal  Constitution.  To  draw  the  line  between  the  two 
fields  of  jurisdiction,  and  to  define  and  declare  when  a  state 
regulation  is  an  unconstitutional  encroachment  upon  federal 
power,  is  often  a  question  very  difficult  to  solve,  even  in  a 
concrete  case.  But  that  difficulty  is  greatly  increased  and 
rendered  well-nigh  impossible  when  a  court  is  called  upon  to 
pass  upon  a  body  of  rules  and  regulations  like  those  now 
under  consideration,  and  to  declare  whether  or  not  they,  or 
any  of  them,  in  their  operation,  will  directly  intrench  upon 
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the  authority  of  the  United  States,  or  violate  some  rig^ht 
protected  by  the  federal  Constitution. 

The  validity  of  the  rules  and  regulations  in  question,  so 
far  as  they  apply  to  intrastate  commerce,  is  not  denied, 
except  so  far  as  they  may,  in  their  operation,  deprive  the 
appellants  of  the  use  of  their  property  \vithout  compensation; 
but  it  is  insisted  that  they  are  wholly  invalid  so  far  as  they 
apply  to  interstate  commerce  and  foreign  commerce,  upon 
the  ground  that  that  subject  is  wholly  within  the  jurisdiction 
of  the  federal  government. 

That  this  contention  is  not  true,  to  the  extent  claimed,  is 
well  settled  by  numerous  decisions  of  the  Supreme  Court  of 
the   United  States. 

In  the  case  of  Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  etc.,  173 
U.  S.  285,  297,  19  Sup.  Ct.  465,  470,  43  L.  Ed.  702,  Mr.  Jus- 
tice Harlan,  speaking  for  the  court,  said  that  the  cases  of 
that  court  recognize  'Hhe  fundamental  principle  that  outside 
of  the  field  directly  occupied  by  the  general  government, 
under  the  powers  granted  to  it  by  the  Constitution,  all  ques^ 
tions  arising  within  a  state  that  relate  to  its  internal  order, 
or  that  involve  the  public  convenience  or  the  general  good, 
are  primarily  for  the  determination  of  the  state,  and  that  its 
legislative  enactments  relating  to  these  subjects,  and  which 
are  not  inconsistent  with  the  state  Constitution,  are  to  be 
respected  and  enforced  in  the  courts  of  the  Union,  if  they  do 
not  by  their  operation  directly  intrench  upon  the  authority  of 
the  United  States,  or  violate  some  right  protected  by  the 
national  Constitution.  The  power  here  referred  to  is,  to  use 
the  words  of  Chief  Justice  Shaw,  the  power  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and  reasonable  laws, 
statutes,  and  ordinances,  either  with  penalties  or  without,  not 
repugnant  to  the  Constitution,  as  they  shall  judge  to  be  for 
the  good  and  welfare  of  the  commonwealth,  and  of  the  sub- 
jects of  the  same.     Com.  v.  Alger,  7  Cusb.  53,  8$. 

''Mr.  Cooley  well  said,  'It  cannot  be  doubted  that  there 
is  ample  power  in  the  legislative  department  of  the  state  to 
adopt  all  necessary  legislation  for  the  purpose  of  enforcing 
the  obligations  of  railway  companies,  as  carriers  of  persons 
and  goods,  to  accommodate  the  public  impartially,  and  to 
make  any  reasonable  provision  for  carrying  with  safety  and 
expedition.'     Cooley's  Const.  Law  (6th  Ed.)  p.  71$. 

"It  may  be  that  such  legislation  is  not  within  the  'police 
power'  of  a  state,  as  those  words  have  been  sometimes,  al- 
though inaccurately,  used.  But,  in  our  opinion,  the  power, 
whether  called  police,  governmental,  or  legislative,  exists  in 
each  state,  by  appropriate  enactments,  not  forbidden  by  its 
own  Constitution  or  by  the  Constitution  of  the  United  States, 
to  regulate  the  relative  rights  and  duties  of  all  persons  and 
corporations  within  its  jurisdiction,  and  therefore  to  provide 
for  the  public  convenience  and  the  public  good.  This  power 
in  the  state  is  entirely  distinct  from  any  power  granted  to  the 
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general  government,  although  when  exercised  it  may  some- 
times reach  the  subjects  over  which  national  legislation  can 
be  constitutionally  extended/' 

In  the  case  of  Cleveland,  etc.,  Ry.  Co.  v.  Illinois,  177  U. 
S.  514,  516,  20  Sup.  Ct.  722,  44  L.  Ed.  868,  17  Am. 
&  Eng.  R.  Cas.,  N.  S.,  227,  it  was  said  that  ''few 
classes  of  cases  have  become  more  common  of  recent 
years  than  those  wherein  the  police  power  of  the  state  over 
the  vehicles  of  interstate  commerce  have  been  drawn  in  ques- 
tion. That  such  power  exists,  and  will  be  enforced,  notwith- 
standing the  constitutional  authority  of  Congress  to  regulate 
such  commerce,  is  evident  from  the  large  number  of  cases  in 
which  we  have  sustained  the  validity  of  local  laws  designed 
to  secure  the  safety  and  comfort  of  passengers,  employees, 
persons  crossing  railway  tracks,  and  adjacent  property  own- 
ers, as  well  as  other  regulations  intended  for  the  public  good. 

''We  have  recently  applied  this  doctrine  to  state  laws 
requiring  locomotive  engineers  to  be  examined  and  licensed 
by  the  state  authorities  (Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  Ed.  508,  8  Sup.  Ct.  564);  requiring  such  engineers  to 
be  examined  from  time  to  time  with  respect  to  their  ability 
to  distinguish  colors  (Nashville,  C.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  32  L.  Ed.  352,  2  Inters.  Com.  Rep.  238, 
9  Sup.  Ct.  28);  requiring  telegraph  companies  to  receive  dis- 
patches and  to  transmit  and  deliver  them  with  due  diligence, 
as  applied  to  messages  from  outside  the  state  (Western  U. 
Teleg.  Co.  v.  James,  162  U.  S.  650,  40  L.  Ed.  1105,  16  Sup. 
Ct.  934);  forbidding  the  running  of  freight  trains  on  Sunday 
(Hennington  v.  Georgia,  163  U.  S.  209,  41  L.  Ed.  166,  16 
Sup.  Ct.  1086);  requiring  railway  companies  to  fix  their  rates 
annually  for  the  transportation  of  passengers  and  freight, 
and  also  requiring  them  to  post  a  printed  copy  of  such  rates 
at  all  their  stacions  (Chicago  &  N.  W.  R.  Co.  v.  Fuller,  17 
Wall.  ^60,  21  L.  Ed.  710);  forbidding  the  consolidation  of 
parallel  or  competing  lines  of  railway  (Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  Ed.  849,  16  Sup.  Ct. 
714);  regulating  the  heating  of  passenger  cars,  and  directing 
guards  and  guard  posts  to  be  placed  on  railroad  bridges  and 
trestles  and  the  approaches  thereto  (New  York,  N.  H.  &  H. 
R.  Co.  V.  New  York,  165  U.  S.  628,  41  L.  Ed.  853,  17  Sup. 
Ct.  418,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  172);  providing  that 
no  contract  shall  exempt  any  railroad  corporation  from  the 
liability  of  a  common  carrier  or  a  carrier  of  passengers,  which 
would  have  existed  if  no  contract  had  been  made  (Chicago, 
M.  &  St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42  L.  Ed.  688, 
18  Sup.  Ct.  289);  and  declaring  that,  when  a  common  carrier 
accepts  for  transportation  anything  directed  to  a  point  of 
destination  beyond  the  terminus  of  his  own  line  or  route,  he 
shall  be  deemed  thereby  to  assume  an  obligation  for  its  safe 
carriage  to  such  point  of  destination,  unless  at  the  time  of 
such  acceptance  such  carrrer  be  released  or  exempted  from 
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such  liability  by  contract  in  writing*  signed  by  the  owner 
or  his  agent  (Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  To- 
bacco Co.,  169  U.  S.  311,  42  L.  Ed.  759,  18  Sup.  Ct.  335). 
In  none  of  these  cases  was  it  thought  that  the  regulations 
were  unreasonable,  or  operated  in  any  just  sense  as  a  re- 
striction upon  interstate  commerce." 

And  in  one  of  the  most  recent  decisions  of  that  court 
(Pennsylvania  R.  Co.  v.  Hughes  [decided  December  last]  24 
Sup.  Ct.  132,  48  L.  Ed.  — )  it  was  held  that  the  refusal  of  a 
state  court  to  limit  the  liability  of  a  common  carrier  for  its 
negligence  in  the  execution  of  a  contract  for  interstate  carriage 
to  the  valuation  agreed  upon  does  not  contravene  the  various 
provisions  of  the  interstate  commerce  act  enacted  by  Con- 
gress, making  it  obligatory  upon  carriers  to  provide  proper 
facilities  for  interstate  carriage  of  freight,  and  preventing 
them  from  obstructing  continuing  shipments  on  interstate 
lines.  In  delivering  the  opinion  of  the  court  in  that  case, 
Mr.  Justice  Day  said,  ''It  is  well  settled  that  the  state  may 
make  valid  enactments  in  the  exercise  of  its  legislative  power 
to  promote  the  welfare  and  convenience  of  its  citizens,  al- 
though in  their  operation  they  may  have  an  effect  upon  inter- 
state traffic.'" 

It  is  impossible  for  us,  on  this  appeal,  to  make  a  wholesale 
exposition  of  the  constitutionality  of  the  rules  and  regulations 
in  question,  so  far  as  they  m&y,  in  their  varied  application 
and  enforcement,  affect  the  rights  of  persons  and  corporations 
engaged  in  interstate  and  foreign  shipments  and  transpor- 
tation, or  violate  rights  protected  by  the  federal  Constitution. 
To  hold  that  they  are  invalid  so  far  as  they  apply  to  interstate 
and  foreign  commerce,  as  the  appellants  insist  should  be 
done,  might  have  the  effect  of  depriving  the  state  of  her  un- 
doubted right,  under  her  reserved  powers,  to  make  provisions 
for  the  purpose  of  enforcing  the  obligations  of  transportation 
companies  to  accommodate  the  public,  and  for  regulating 
the  relative  rights  and  duties  of  all  persons  and  corporations 
within  its  jurisdiction,  and  therefore  to  provide  for  the  public 
convenience  and  the'  public  good,  when  such  regulations 
are  in  aid  of,  or  only  incidentally  affect,  interstate  commerce, 
and  do  not  violate  any  right  protected  by  the  Constitution 
of  the  United  States. 

To  hold,  on  the  other  hand,  that  the  rules  would  not,  in 
their  operation,  directly  intrench  upon  the  authority  of  the 
United  States,  nor  violate  any  right  protected  by  the  federal 
Constitution,  might  result  in  our  denying  transportation 
companies  and  others  their  just  rights  under  the  Constitution 
and  laws  of  the  United  States,  and  drive  them  to  the  federal 
courts  for  the  assertion  and  maintenance  of  rights  which  ought 
to  be  guarded  and  enforced  by  the  courts  of  the  state  whose 
government  they  support,  and  from  which  they  are  entitled 
to  protection.  For  these  and  other  reasons  which  might  be 
given,  we  are  of  opinion  that  we  ought  not,  upon  this  appeal. 
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to  attempt  to  decide  to  what  extent,  if  at  all,  the  said  rules 
and  regulations,  in  their  operation,  may  directly  infringe 
apon  the  commerce  clause  of  the  Constitution  of  the  United 
States,  or  violate  any  right  of  the  appellants  under  that  in- 
strument, and  that  the  decision  of  those  questions  can  only 
be  properly  made  as  they  arise  in  concrete  cases,  and  upon 
the  particular  facts  of  each  case. 

It  is  insisted  by  the  appellants'  counsel  that  if  no  relief  is 
given  them  upon  this  appeal,  as  to  the  validity  of  the  rules 
in  question,  their  validity  is  by  the  express  terms  of  the  Con- 
stitution made  conclusive,  and  cannot  be  questioned  in  an 
action  or  suit  based  upon  the  rules,  and  that  no  other  pro- 
vision is  made  by  the  Constitution  by  which  their  validity 
can  be  questioned,  except  in  quasi  criminal  proceedings, 
which  the  commission  is  authorized  to  institute  against  them 
for  the  alleged  violation  of  said  rules  and  regulations.  The 
provision  of  the  Constitution  relied  on  to  sustain  this  Con- 
tention is  subsection  ''h*'  of  section  156,  and  is  as  follows: 

''The  right  of  any  person  to  institute  and  prosecute  in  the 
ordinary  courts  of  justice,  any  action,  suit  or  motion  against 
any  transportation  or  transmission  company,  for  any  claim 
or  cause  of  action  against  such  company,  shall  not  be  extin- 
C^iished  or  impaired,  by  reason  of  any  fine  or  other  penalty 
which  the  commission  may  impose,  or  be  authorized  to 
impose,  upon  such  company  because  of  its  breach  of  any  pub- 
lic duty,  or  because  of  its  failure  to  comply  with  any  order  or 
requirement  of  the  commission;  but  in  no  such  proceeding  by 
any  person  against  such  corporation,  nor  in  any  collateral 
proceeding,  shall  the  reasonableness,  justness  or  validity  of  any 
rate,  charge,  classification  of  traffic,  rule,  regulation,  or 
requirement,  theretofore  prescribed  by  the  commission,  within 
the  scope  of  its  authority,  and  then  in  force,  be  questioned : 
provided,  however,  that  no  case  based  upon  or  involving  any 
order  of  the  commission  shall  be  heard,  or  disposed  of,  against 
.the  objection  of  either  party,  so  long  as  such  order  is  sus- 
pended in  its  operation  by  an  order  of  the  Supreme  Court  of 
Appeals  as  authorized  by  this  Constitution  or  by  any  law 
passed  in  pursuance  thereof." 

The  subsection  quoted  does  not  prevent  the  validity  of  any 
rule  or  regulation  prescribed  by  the  commission  from  being 
inquired  into  upon  the  trial  of  a  cause  of  the  kind  mentioned 
in  said  subsection,  if  such  rule  or  regulation,  in  its  applica- 
tion to  the  facts  of  the  case,  violates  any  right  of  the  defend- 
ant protected  by  the  Constitution  of  the  United  States,  for 
such  rule  or  regulation  is,  to  that  extent,  not  within  the  scope 
of  the  authority  of  the  commission,  but  in  excess  of  its  powers, 
and  invalid  not  only  because  it  is  in  violation  of  the  Consti- 
tution of  the  United  States,  but  also  because  in  conflict  with 
section  153,  art.  12,  of  the  Constitution  of  the  state — the 
article  creating  the  corporation  commission,  and  defining  its 
powers  and  duties,  which  expressly  declares  that  ''the  pro- 
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visions  of  this  article  shall  always  be  so  restricted  in  their 
application  as  not  to  conflict  with  any  of  the  provisions  of 
the  Constitution  of  the  United  States,  and  as  if  the  necessary 
limitations  upon  their  interpretation  had  been  herein  ex- 
pressed in  each  case." 

There  being  no  objection  made  here  to  the  reasonableness 
or  justness  of  the  rules  and  regulations  in  question,  and  their 
validity  being  attacked  only  to  the  extent  of  their  application 
to  interstate  and  foreign  commerce,  and  in  so  far  as  they 
may  deprive  the  appellants  of  the  use  of  their  property  with- 
out due  process  of  law,  we  are  therefore  of  opinion  that  the 
said  rules  and  regulations  are  reasonable,  just,  and  valid, 
except  in  so  far  as  they  may  in  their  operation  directly  in- 
trench upon  the  commerce  clause  of  the  Constitution  of  the 
United  States,  or  violate  some  right  of  the  appellants  pro- 
tected by  that  instrument;  and  we  are  further  of  opinion  that 
the  question  of  their  validity,  so  far  as  affected  by  the  Consti- 
tution of  the  United  States,  may  be  raised  and  determined 
in  any  case  in  which  that  qpestion  could  be  raised  and  deter- 
mined if  the  rules  and  regulations  in  question  had  been  enacted 
as  statutes  by  the  General  Assembly,  except  as  prohibited  by 
subsection  ^'d''  of  section  156  of  the  Constitution. 


Lackland  v.  Chicago  &  A.  Ry.  Co. 

{.Couft  of  Appeals  at  St,  Louis  ^  Mo,,  April  28^  1903,) 

[74  S.  W.  Rep.    505.] 

Carriers  of  Live  Stocic — Care  Required  in  Furnishing  Pens,  Question 
for  Jury. 

A  carrier  of  live  stock  is  required  to  furnish  pens  where  the  ani* 
mals  can  be  safely  kept  while  waiting  to  be  loaded  for  transporta- 
tion ;  and  it  is  at  least  open  to  the  jury  to  find  that  pens  on  ground 
sloping  to  the  south,  with  no  shade,  shelter,  or  water  thereon,  and 
an  embankment  to  the  south,  shutting  off  the  breeze,  are  not  safe 
pens  for  fat  hogs  during  June. 
Same — Pens— Contributory  Negligence.* 

A  shipper  of  live  stock  is  not  guilty  of  contributory  negligence  in 
putting  them  in  the  pens  furnished  by  the  carrier  therefor  till  they 
are  loaded  for  transportation,  unless  they  are  so  obviously  unsafe  as 
to  make  it  reasonably  certain  that  injury  to  the  animals  must  inevi- 
tably result. 
Same— Delivery  to  Carrier. f 

Delivery  of  live  stock  to  a  carrier  is  complete,  so  that  its  liability 
as  such  attaches,  where  the  shipper  applies  to  the  carrier's  freight 
agent  for  transportation,  and,  at  his  direction,  places  the  animals  in 
the  usual  place  for  receiving  them  for  shipment ;  the  agent  being 
then  notified  thereof,  and  taking  directions  for  their  shipment. 

instructions. 
One  not  having    framed   and  requested   an  instruction  as  to   what 

*See  notes  at  end  of  case. 

tSee  foot-notes  appended  to  Stapleton  v.  Grand  Trunk  R.  Co. 
(Mich.),  9R.  R.  R.  332,  32  Am.  ABJng.  R.  Gas.,  N.  S.,  332,  where  all 
the  preceding  authorities  in  this  series  are  collected*. 
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oonstitatea  delivery  of  freig^ht  to  a  carrier  cannot  complain  that  the 
court  merely  left  it  to  the  jnry  to  determine  whether  the  facta  in  evi* 
deuce  established  delivery. 

Harmless  Error. 

Reference  to  the  pleadings  in  an  instrnction  submitting  to  the 
jnry  whether  stock  delivered  for  shipment  died  by  reason  of  the  car« 
tier's  pens  not  being  reasonably  safe,  **as  stated  in  plaintiff's  petition 
is  harmless;  the  other  instructions  fully  defining  the  issues,  so  that 
such  words  could  have  been  omitted  without  impairing  the  instruc- 
tion. 

Oarriers  of  Live  Stock— Duty  of  Shipper  to  Care  for  Stock. 

A  shipper  of  live  stock  put  in  the  carrier's  pens  for  shipment, 
having  relieved  their  distress,  when  appraised  of  it,  by  giving  them 
'water,  is  not  barred  from  recovery  because  of  not  having  avoided  the 
injury  by  getting  water  for  them  himself  when  they  were  first  put  in 
tlie  pens. 

Appeal  from  Circuit  Court,  Audrain  County;  E.  M.  Hughes, 
Judge. 

Action  by  Morrison  Lackland  against  the  Chicago  &  Alton 
Railway  Company.  Judgment  for  defendant.  Plaintiff  ap- 
peals.   AfiBrmed. 

The  contested  cause  of  action  in  plaintiff's  petition,  upon 
which  a  trial  before  a  jury  resulted  in  verdict  for  respond- 
ent, abridged,  was  as  follows:  That  it  was  the  duty  of  the 
defendant,  as  a  common  carrier  of  live  stock,  to  provide  and 
maintain  safe  and  suitable  pens  at  shipping  points  along  its 
railway,  in  which  to  receive  and  safely  keep  live  stock  ten- 
dered for  shipment;  that  on  June  9,  1902,  plaintiff  arranged 
with  defendant's  agent  to  ship  82  fat  hogs  on  June  10,  1902, 
from  Mexico,  Mo.,  to  National  Stockyards,  111.,  and  on  June 
ID,  1902,  plaintiff  put  said  hogs  in  the  pens  for  shipment  on 
the  first  train  of  defendant  which  could  take  them  to  their 
destination,  and  notified  defendant's  agent,  who  received  said 
hogs  into  its  pens  and  custody,  and  accepted  them  for  ship- 
ment; that  when  said  hogs  were  put  in  said  pens  they  were 
sound  and  healthy,  and  in  good  condition  for  shipment,  but 
that  defendant  had  so  unskillfully,  carelessly,  and  negligently 
constructed  and  maintained  its  stock  pens  as  to  render  them 
dangerous  and  unsafe  for  the  reception  and  keeping  of  fat 
hogs  in  warm  weather,  in  this:  that  said  pens  were  divided 
by  three  partition  fences,  running  north  and  south  across 
said  pens,  and  along  the  south  side  of  said  pens,  close  to  the 
fence  on  the  south  side,  defendant  negligently  had  thrown 
up  a  high  embankment  of  dirt,  and  negligently  and  wrongfully 
had  allowed  a  large  amount  of  iron,  timber,  etc.,  to  accumulate 
thereon,  and  carelessly  allowed  grass  and  weeds  to  grow  in 
rank  profusion  and  to  a  great  height  thereon,  so  that  said 
embankment,  debris,  grass,  and  weeds  entirely  cut  off  the  air 
and  breeze  from  reaching  and  blowing  upon  live  stock  placed 
in  said  pens,  and  defendant,  in  violation  of  its  duty  as  a 
common  carrier,  negligently  failed  to  provide  any  sheds, 
shade,  shelter,  or  other  protection  in  said  pens,  and  negli- 
gently failed  to  provide  or  supply  said  pens  with  water  for  the 


416       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

I^ackland  v.  Cbicafiro  A  A.  Ry.  Co 

use  of  live  stock  placed  in  said  pens  for  shipment  in  hot 
weather.  The  petition  further  alleged  that  the  hogs  were 
placed  in  said  pens  about  7  a.  m.  June  10,  1902,  and  were 
received  and  accepted  for  carriage,  but  defendant  negligently 
failed  to  furnish  plaintiff  a  train  in  which  to  ship  them  untit 
7  p.  m.  of  the  same  day,  which  was  hot,  but  no  warmer  than 
usual  there  in  the  summer  months;  that  thereby  the  hogs» 
after  being  placed  in  said  pens,  and  received  and  accepted 
for  shipment  in  good  condition,  became  overheated  and  sick, 
and  24  of  them  thus  overheated  died,  and  the  remainder  were 
depreciated  in  value.  A  motion  to  strike  out  parts  of  this 
complaint,  charging  that  such  portions  stated  conclusions 
of  law,  and  that  there  was  no  law  requiring  defendant  to  pro- 
vide stock  pens  with  shelter,  water,  or  other  protection  from 
the  weather  for  live  stock  while  waiting  shipment  in  such 
pens,  and  a  demurrer  assigning  that  the  facts  stated  consti- 
tuted no  cause  of  action,  were  alike  overruled,  and  defendant 
joined  issues  by  an  answer  containing  a  general  denial,  and 
a  plea  of  contributory  negligence  in  the  particulars  that  plain- 
tiff was  familiar  with  the  pens  and  knew  they  contained  no 
shade  nor  water;  that  he  put  the  hogs  in  the  pens  about  7 
o'clock  a.  m.  to  await  shipment  at  6:30  p.  m.,  when  the 
weather  was  intensely  hot,  well  knowing  that  they  would  not 
be  loaded  or  forwarded  before  6:30  p.  m.  of  that  day,  and  not 
intending  or  expecting  to  load  them  before  6  p.  m.,  and 
after  placing  them  in  the  pens  he  went  off  and  left  them 
without  care  and  attention. 

The  facts  developed  at  the  trial  were  that  about  the  ist  of 
June,    1902,  the  respondent,  Morrison  Lackland,  had  82   fat 
hogs  ready  for  shipment  to  market  on  his  farm,  about  2i  miles, 
from  appellant's  stock  pens  in   Mexico.     Desiring  to  ship 
said  hogs  to  the  National  Stockyards,  East  St.  Louis,   he- 
called  upon  Guy  Waite,  freight  agent  of  appellant  at  Mexico, 
whose  business  it  was  to  make  arrangements  with  shippers 
for  the  transportation  of  live  stock,  and  in  charge  of  appel- 
lant's stock  pens  at  Mexico,  and  who  had  the  key  to  the  pens, 
on  the  day  before  the  hogs  were  shipped,  for  the  purpose  of' 
obtaining  a  car.     Finding  he  could  get  a  car  the  next  day,  he 
told  Waite  he  would  return  home,  select  a  car  load  of  hofi^s,. 
and  have  them  ready  to  bring  in  early  in  the  morning,  while 
it  was  cool.     Waite  told  him  to  bring  them  in,  and  put  them 
in  the  pens  of  appellant  used  by  persons  shipping  over  its 
line.     Respondent  himself  lived  at  Mexico,  and  told  Waite 
he  would  go  out  for  the  hogs  very  early  the  next  morning; 
and  Waite  gave  him  the  key  to  the  gate  of  the  stock  pens, 
and  directed    him  to  place  the    hogs  in  the  pens  when  he 
brought  them,  lock  the  gate,  and  return  the  key  to  him.     On 
June   loth,  about  4:30  o'clock  in  the  morning,   respondent 
started  his  hogs  from  his  farm  to  Mexico.     The  morning  was 
cool,  and  the  hogs  were  delivered  to  defendant  in  its  stock 
pens  in  first  class  condition,  sound  and  healthy,  at  7:30  o'clock 
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a.  m.  Respondent  then  locked  the  gate,  as  instructed  by 
Waite,  returned  the  key,  and  told  him  that  he  had  delivered 
the  hogs  to  him  in  the  pens;  and  Waite  said,  ''All  right. '^ 
He  then  directed  Waite  to  consign  the  hogs  to  the  Moody 
Cooamission  Company,  and  Waite  made  a  minute  of  the  num- 
ber and  the  consignee,  and  replied  to  respondent  it  would 
be  attended  to.  The  stock  pens  of  appellant  were  built  on 
ground  sloping  southwardly,  and  on  the  south  side  of  the 
fence,  and  very  close  thereto,  there  was  a  pile  four  or  five 
feet  high  of  old  timbers  and  iron,  over  which  weeds  and  grass 
had  grown,  making  a  wall  which  shut  off  the  breeze  and  air 
frona  the  south;  and  the  pens  were  not  provided  with  either 
shade,  shelter,  or  water.  As  the  day  advanced  it  became 
warmer,  the  hogs  became  overheated,  and  24  head  died  in  the 
pens  before  shipment;  the  remainder  being  saved  by  being 
watered  by  men  employed  for  the  purpose  by  respondent,  who 
was  notified  about  midday  of  their  exposed  and  heated  con- 
dition. 

F.  Houston,  for  appellant. 
R.  D.  Rogers,  for  respondent. 

REYBURN,  J.  (after  stating  the  facts).  The  principal  con- 
tentions on  behalf  of  appellant  are  that  the  legal  duty  resting 
upon  defendant  extended  no  farther  than  to  provide  pens  or 
yards  for  the  purpose  of  holding  the  stock  and  preventing 
escape  pending  shipment  preparatory  to  loading  for  trans- 
portation, and  that  it  was  under  no  obligation  to  furnish 
shade  or  shelter,  or  otherwise  protect  or  care  for  the  stock 
while  in  the  yards,  awaiting  shipment.  It  was  as  much  the 
duty  of  the  defendant  to  establish  and  maintain  a  safe  recep- 
tacle for  the  receipt  and  preservation  of  live  stock  awaiting 
shipment  on  defendant's  railroad  as  it  was  to  construct  and 
maintain  a  secure  depot  for  inanimate  freight,  and  to  pro- 
vide and  furnish  safe  cars  for  the  transportation  of  both.  A 
railroad  does  not  transport  live  stock  with  the  same  measure 
of  responsibility  which  attends  the  carriage  of  goods,  but 
there  are  well-recognized  limitations  of  its  liability,  arising 
from  the  nature  of  animate  freight.  The  difference  in  lia- 
bility grows  out  of  the  inherent  dangers  from  the  nature  of 
such  subject  of  carriage.  Common  carriers  are  insurers  of 
inanimate  freight  against  all  loss  or  damage  except  such  as  are 
unavoidable  or  caused  by  public  enemies,  but  there  is  no 
warranty  on  the  carrier  for  injuries  to  living  freight  conse- 
quent upon  its  own  vitality;  and  such  carrier  is  exonerated 
from  liability  for  injuries  to  the  latter  if  he  can  establish  that 
he  has  provided  all  suitable  means  of  transportation,  and 
exercised  that  degree  of  care  which  the  nature  of  the  property 
required.  Hutchinson,  Carriers  (2d  Ed.)  §  217.  A  railroad 
corporation,  holding  itself  out  to  the  public  as  a  carrier  of 
live  stock,  from  the  character  of  such  business,  must  provide 
and  maintain  suitable  facilities' for  receiving  live  stock  offered 
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for  shipment  over  its  road.  ^'When  animals  are  offered  to 
a  carrier  of  live  stock  to  be  transported,  it  is  its  duty  to  re- 
ceive them ;  and  that  duty  cannot  be  efficiently  discharc^ed, 
at  least  in  a  town  or  city,  without  the  aid  of  yards  in  which 
the  stock  offered  for  shipment  can  be  received  and  handled 
with  safety.''  Covington,  etc.,  v.  Keith,  139  U.  S.  128,  11 
Sup.  Ct.  461,  35  L.  Ed.  73;  also  Cooke  v.  Ry.,  57  Mo.  App. 
471;  Mason  v.  Ry.,  2$  Mo.  App.  473;  Kincaid  v.  Ry.,  62  Mo. 
App.  365;  Hutchinson,  Carriers,  322,  322a,  322b.  A  bif^h 
range  of  temperature,  especially  during  midday,  at  the  season 
of  the  year  in  question,  in  the  latitude  of  Audrain  county, 
could  not  be  accounted  extraordinary  or  not  to  be  looked  for ; 
and  whether  such  character  of  live  stock  could  be  safely  kept, 
awaiting  shipment,  during  the  month  of  June,  in  pens,  nnder 
the  conditions  shown  by  the  evidence,  was,  at  most,  a  ques- 
tion for  the  jury.     Pruitt  v.  Railroad,  62  Mo.  App.  527. 

2.  Appellant  further  urges  that  plaintiff  was  chargeable 
with  the  consequences  of  the  facts  known  to  him  of  the 
weather  conditions  obtaining,  and  the  absence  of  shade, 
shelter,  and  water  in  the  pens.  When  a  railroad  has  invited 
and  obtained  the  shipper's  business  by  holding  itself  out  as 
a  common  carrier  of  live  stock,  it  is  presumed  to  have  safe 
means  of  handling  the  stock  it  has  accepted  and  engaged  to 
transport;  and  it  cannot  be  heard  to  say  that,  in  adopting  the 
means  offered,  the  shipper  was  negligent.  As  has  been  fre- 
quently said  the  shipper  and  the  carrier  are  not  on  even 
terms,  the  former  not  being  in  a  situation  to  refuse  to  ship; 
and,  unless  the  mediums  of  shipment  employed  are  so  obvi- 
ously dangerous  as  to  make  it  reasonably  certain  that  injury 
must  inevitably  result,  the  shipper  should  not  be  held  gnilty 
of  contributory  negligence  in  accepting  the  means  tendered. 
Kincaid  V.  Ry.,  62  Mo.  App.  365;  Paddock  v.  Ry.,  60  Mo. 
App.  328;  Mason  v.  Ry.,  25  Mo.  App.  47$. 

3.  Appellant  further  objected  that  its  liability  had  not  at- 
tached, as  there  had  been  no  delivery  of  the  property.  The 
receipt  of  the  stock  in  the  pens  of  defendant  imposed  an 
obligation  upon  it  to  forward  them;  and,  being  placed  at  the 
usual  place  of  receiving  such  freight  for  shipment  as  directed 
by  the  representative  of  defendant  under  the  circumstances 
herein  detailed,  the  delivery  was  complete,  and  the  liability 
of  defendant  as  a  carrier  attached  therefrom.  Hutchinson, 
Carriers  (2d  Ed.)  §  89;  Mason  v.  Ry.,  supra. 

4.  Complaint  is  also  made  that  the  court  did  not  instruct 
the  jury  as  to  what  constituted  delivery,  but  left  it  to  the  jury 
to  determine  whether  the  facts  detailed  in  evidence  estab- 
lished delivery.  As  has  been  frequently  decided,  in  the  trial 
of  a  civil  action  the  court  is  not  required  to  instruct  the  jury, 
except  as  requested  by  the  parties;  and  the  defendant,  if  it 
desired  the  jury  so  enlightened,  should  have  framed  and  re- 
quested an  instruction  appropriately  defining  the  legal 
import   and  requirements  of  delivery.     Construction  Co.  v. 
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Wabash  Ry.,  71  Mo.  App.  626;  Hall  v.  Jennioga,  87  Mo.  App. 
^35-  **^i  parties  wish  instructions  on  any  particular  question, 
they  should  ask  the  court  to  give  them."  Coleman  v.  Drane, 
116  Mo.  387,  22  S.  W.  801,  and  cases  cited. 

5.  Error  is  imputed  in  the  form  of  the  second  instruction 
on  plaintiff's  behalf,  in  that  it  required  the  jury  to  find  for 
plaintiff  if  the  stock  became  overheated  and  died  by  reason  of 
the  pens  not  being  reasonably  safe,  as  stated  in  plaintiff's 
petition;  but  this  position  is  untenable,  and  the  objection 
without  merit.  The  rule  is  well  established  that  the  jury 
should  not  be  referred  to  the  pleadings  in  a  civil  action,  nor 
to  the  indictment  in  a  criminal  proceeding,  to  ascertain  the 
issues  upon  which  they  are  to  pass.  State  v.  Scott,  109  Mo. 
226,  19  S.  W.  89;  State  V.  David,  131  Mo.  380,  33  S.  W.  28; 
Sherwood  v.  Ry.,  132  Mo.  339*  33  S.  W.  774;  Britton  v.  St. 
Louis,  120  Mo.  437,  25  S.  W.  366.  But  the  other  instructions 
given  fully  defined  the  issues  presented  to  the  jury,  and  the 
words  criticised  by  defendant  could  have  been  entirely  omitted 
without  impairing  the  instruction.  It  is  impossible  to  con- 
ceive how  the  jury  could  have  been  misled,  or  the  rights  of 
the  defendant  prejudiced,  by  the  use  of  the  words  complained 
of. 

It  is  insisted  finally  that  it  was  the  duty  of  plaintiff  to  have 
avoided  the  injury,  if  possible  by  reasonable  effort,  which 
could  have  been  accomplished  at  a  small  outlay  by  appellant's 
application  in  the  first  instance  of  the  means  of  relief  effec- 
tually resorted  to  in  saving  the  larger  number  of  the  animals 
when  their  dangerous  condition  was  reported  to  respondent. 
The  rule  of  avoidable  consequences  is  a  rule  of  limitation  of 
the  plaintiff's  recovery,  and  does  not  arise  until  damages 
have  been  produced  or  are  in  course,  which  create  or  will 
create  a  cause  of  action.  Sedgwick,  Damages  (8th  Ed.)  vol. 
I,  §  204.  If  respondent  had  not  restricted  the  damages  ac- 
cruing by  relieving  the  distress  of  the  animals  when  apprised 
of  the  situation,  this  doctrine  might  not  lack  application; 
but,  under  the  undisputed  facts  herein  presented,  the  rule  is 
not  appropriate. 

Discovering  no  reversible  error  in  the  record,  the  judgment 
will  be  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 

NOTES. 

BFFBOT    OF    NBGLiaBNOB    OB     WRONaFtTIj    ACTS   OF 
8HIPPBB  ON  OABRIBB'B  LIABILITY. 

I.  In  General. 

1.  General  Rule. 

2.  Negligence  and  Contributory  Negligence. 

3.  Contributory  Negligence— Question  for  Jury. 

4.  Defense  of  Contributory  Negligence  Cannot  E^ziat— £<zact  Use 

of  Terms. 
II.  Packing  Freight. 

1.  Inherent  Defect  in  Packing. 
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2.  Duty  of  Shipper  to  Pack  upon  Carrier's  RefusaL 

3.  Failure  of  Shipper  to  Furnish  Proper  Casks. 

4.  Goods  Spoiled  by   Being  Put  into  Wrong-  Casks   Furnished  by 

Carrier. 

5.  Improper   Packing    Will  Not    Prevent   Recovery  for    Injaries 

from  Another  Cause.  ^ 

6.  Due  Care  Must  Be  Kzercised  for  Safe  Carriage  of   Goods    Im- 

properly Packed. 

7.  Duty  of  Carrier  Receiving  Goods  Improperly  Packed. 

8.  ^Effect  of  Bill  of  Lading  Acknowledging  Receipt  of  Freififht  in 

Good  Order. 

9.  Presumption  That  Merchandise  Was  Properly  Packed. 

10.  Presumption  That  Goods    Were    Properly  Packed,    Notwith- 
standing Clause  in  Bill  of  Lading. 

m.    Marking  or  Directing  Freight. 

1.  Directed  to  Wrong  Place — Damaged  While  Delayed. 

2.  Misdelivery  of  Parcel. 

3.  County  Omitted  in  Marking — Two  Towns  of  Same  Name. 

4.  Carried  to  Wrong  Place  and  Destroyed  by   Fire. 

5.  Goods  Marked  Only  with  Initials. 

6.  Same — Entered  on  Bill  of  Lading  in  Name  of  a  Stranger. 

7.  Same — Duty  of  Carrier  to  Remark. 

8.  Delay  in  Forwarding    by  Connecting    Carrier  on  Account    of 

Misdirection— Initial  Carrier  Not  Obliged  to   Examine  Sliip- 
per's  Guides. 

9.  Failure  to  Sufficiently  Distinguish    Boxes    in    Bill  of   leading: 

Caused  by  Shipper's  Neglect — Misdelivery. 

10.  Marked  to  Place  That    Does  Not    Exist— Goods    Left  at  An- 

other Station. 

11.  Carrier's  Knowled/ire  of  Imperfect  Address. 

12.  Wrong  Street  Number  Given  to  Carrier  by  Consignor — Deliv- 

ery to  Wrong  Place. 

13.  Delivery  to  Wrong  Person  Because  of  Improper  Direction. 

14.  Direction  on  Portion  of  Freight  Becoming  Illegible. 
IV.  Loading  Freight. 

1.  Overloading  Cattle — Effect  of  Shipper's  Knowledge. 

2.  Stock  Overcrowded  by  Charte/er  of  Cars. 

3.  Shipper  Loading  Cars  at  His  Factory    for    His  Own    Conven- 

ience. 

4.  Improperly    Loaded  in    Close    Cars — Connecting    Carrier  Not 

Chargeable  with  Notice. 

5.  Consignor's  Improper  Loading  Apparent  to  Carrier. 

V.  Concealment  of  Nature  or  Value  of  Freight. 

1.  General  Rule. 

2.  Money  Shipped    in  Ordinary   Box — Carrier  an    Insurer — Grood 

Faith  Required  of  Shipper. 

3.  Valuable  Clothing  Wrapped  in  Bedding — Low    Freight    Rate. 

4.  Jewelry  and  Wearing  Apparel  Shipped  as  Household  Goods. 

5.  Fraud  Relieving  Carrier  from  Liability. 

a.  Rationale  of  Doctrine. 

b.  Fraud  with  Respect  to  Value  of  Goods. 

c.  Fraud  in  Stating  Value  of  Goods. 

d.  Box  Containing  Jewelry — Fraud  to  Prevent   Carrier  from 

Making  Inquiries. 

e.  Shipper  Treating  Parcel  as  Thing  of  Small  Value. 

f.  Artifice  to  Give    Box    Containing    Valuables  a  Mean  Ap- 

pearance. 

g.  Liability  Limited  to  Specified  Amount  Where  Value    Not 

Disclosed — Mere  Silence  of  Shipper. as  Fraud, 
h.  Mere  Failure  to  Inform  Carrier  of  Value  of  Goods. 

VI.  Miscellaneous. 

1.  Passenger's  Bagjirage. 

a.  Delay  in  Delivery  of  Trunk — Failure  of  Passenger  to  Ex- 
amine Check  and  Delay  in  Making  Inquiry. 
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b.  Coat  Left  on   Seat— Car  Overturned— Failure  to    Attempt 

to  Recover  Property. 

c.  His  Own  Classification  by  Passengers-Liability  with    Re- 

spect to  BsLKgSLge. 

d.  Right  to  Send  Servant  Back  for  Baggage. 

2.  Carriage  of  Goods. 

a.  Destruction  of  Car  under  Control  of  Shipper's  Agent. 

b.  Failure  of  Shipper  to    Furnish  Caretaker    and    Means   to 

Protect  against  Fire. 

c.  Injury  to  Goods    from  Defect  in  Apparatus    Furnished  by 

Consignor. 

d.  Negligence  of   Shipper,  in  Blocking  Car  Wheels,  Noticed 

by  Forwarder  of  Freight. 

e.  Delivery  by  Carrier  to  Person  Presenting  Insu£Bcient  Let* 

ter  from  Shipper — Whether   Negligence  to  Write    Letter. 

f.  Loss  by  Fire — Placing  Cotton  on  Platform   near    Track — 

Use  of  Private  Platform  by  Carrier. 

g.  Assumption  of  Care  of  Goods  by   Owner — Degree  of  Care 

Required. 
h.  Delay — Kffect   of   Consignee's    Failure   to  Use    Ordinary 

Care  to  Counteract  Carrier's  Negligence, 
i.  Effect  of  Shipper's  Discovering  Too  Late    That    Cars  Are 

Insufficiently  Iced, 
j.  Effect  of  Stipulation  in  Bill  of  Lading  That  Shipper  Has 

Found  Car  to  Be  in  Good  Condition. 

3.  Carriage  of  Live  Stock. 

a.  Failure  of  Shipper  to  Send  Caretaker. 

b.  Putting  Straw  and  Other  Combustibles  in  Stock  Car. 

c.  Failure  of  Shipper  to  Object  to  Car  Furnished. 

d.  Car  Door  Left  Open  by  Shipper  of  Horses. 

e.  Shipper's  Knowledge  That  Car  Door  Is  Unsafe. 

f.  Allowing    Car  to  Be    Started    before  Doors    Are  Closed — 

Stock  Loaded  by  Shipper's  Employees. 

g.  Railroad  Employee  Prevented  from  Locking  Car    Door  by 

Owner's  Agent — Escape  of  Horses. 

h.  Defect  in  Stock  Pens  Seen  by  Shipper. 

i.  Delay  in  Furnishing  Cars — Escape  from  Stock  Pen. 

j.  Shipper's  Interference  with  Management  of  Car— Injury 
to  Horse. 

k.  Shipper  Riding  in  Car  with  His  Horses  in  Violation  of 
Contract. 

1.  Unloading  Cattle — Use  of  Defective  Chute  Found  on  Car- 
rier's Premises. 

m.  Shipper  Taking  Horse  upon  Platform  with  Knowledge 
That  It  Is  Unsafe. 

n.  Unloading  Horses — Not  Contributory  Negligence  to  Fail 
to  Lead  Horse  from  Car  Where  Failure  to  Furnish 
Gang-plank. 

o.  Injury  to  Horses — Failure  to  Notice  Defect  in  Car. 

p.  Absence  of  Trap  Doors  Required  by  Statute — Effect  of 
Shipper's  Knowledge. 

q.  Violation  of  Statute  Requiring  Maintenance  of  Suitable 
Stock  Pens — Contributory  Negligence  No  Defense. 

I.  IN  GENERAL. 

1.  GENERAL  RULE. 

It  may  be  stated  as  a  general  rule  that  a  carrier  of  freight  is  not 
responsible  for  loss  or  injury  resulting  from  the  neglect,  or  wrong  of 
he  shipper  or  owner. 

United  States. —Cho^te  v,  Crowninshield,  Fed.  Cas.  No.  2,691 ; 
The  David  A  Caroline,  5  Blatchf.  266,  Fed.  Cas.  No.  3,593;  The 
Huntress,  Fed.  Cas.  No.  6,914. 

^/a^ama.— McCarthy  v.  Louisville  A  N.  R.  Co.,  102  Ala.  193,  14 
So.  370. 
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Arkansas.—Qt.  Lonia,  etc.,  Ry.  Co.  v.    Law,  68  Ark.  218,  18  Am. 
&  Kng.  R.  Caa.,  N.  8.,  286,  57  8.  W.  258. 

Colorado.— Union  Pac.  R.  Co.  v.  Rainey,  19  Colo.  225,  34  Pac.  986, 
61  Am.  A  ^ng.  R.  Cas.  302. 

Connecticut,— CRn6e^  v.  New  York,  N.  H.  A.  H.  R.  Co.  (Conn.), 
49  Atl.  17,  21  Am.  A  Engr-  R.  Caa.,  Ni  8.,  434. 

Delaware,— ReeA  A  Walker  t>.  Philadelphia,  W.  A  B.  R.  Co.,  3  Honat.. 
(Del.)  176;  Cnlbreth  V.  Philadelphia,  W.  &  B.  R.  Co.,  3  Honat. 
(Del.)  382. 

Georgia.— J^SLBt  Tenn.  A  G.  R.  Co.  v.  Whittle,  27  Ga.  535. 

///»fWf5.— lUinoia  Cent.  R.  Co.  v,  McClellan,  54  111.  58;  Erie  R. 
Co.  ».  Wilcox,  84  III.  239. 

Iowa— Cobb  v.  Illinoia  C.  R.  Co.,  38  Iowa  601;  Hart  v.  Chicago  A 
N.  W.  Ry.  Co.,  69  Iowa  485,  27  Am.  A  Eng.  R.  Caa.  59.  29  N.  W.  597. 

Z'^tff^faifa.— 8anthnr  v.  New  Orleana,  J.  A  G.  N.  R.  Co.,  28  La. 
Ann.  67. 

Missouri,— HRjncB  v.  Wabaah  R.  Co.,  54  Mo.  App.  582. 
New  //ampshtre.—SiimBon  v.  Jackaon,  58  N.  H.    138. 
New  Vork.—HRTriB  v.  Northern  Ind.  R.  Co.,  20  N.  Y.  232;  Nelaon 
V.  Stephenaon,  12  N.  Y.  Super.  Ct.    538;  Magnin  v.  Dinamore,  62  N. 

North  Carolina.— hee  v.  Raleigh  A  G.  R.  Co.,  72  N.  Car.  236. 

O^f^.—Union  Kzpreaa  Co.  v.  Graham,  26  Ohio  St.  595;  American 
Bxpreaa  Co.  v.  Smith,  33  Ohio  St.  511. 

Orezon.—Goo^msin  v.  O.  R.  A  N.  Co.,  22  Ore.  14,  28  Pac.  894.  49 
Am.  A  Eng.  R.  Caa.  87. 

South  Dakota,— Heumphren%  v.  F.  B.  A  M.  V.  R.  Co.  (S.  Dak.), 
65  N.  W.  466,  2  Am.  A  Eng.  R.  Caa.,  N.  S.,  546. 

Tennesse^.-Qonthern  Ezpreaa  Co.  v.  Kaufman,  59  Tenn.  60. 

TV^flj— Bonner  v.  Grumbach,  2  Te».  Civ.  App.  482,  21  S.  W.  1010; 
Ft.  Worth  A  D.  C.  Ry.  Co.  v.  Word  (Tex.  Civ.  App.),  32  S.  W.  14 j 
Tezaa  Ezpreaa  Co.  v.  Scott  (Tez.),  16  Am.  A  Eng.  R.  Caa.  HI. 

yermont.—RoBB  v.  Troy    A  Boaton  R.  Co.,  49  Vt.  364. 

ff^est  Ktrefiff a —Roderick  v.  Baltimore  A  O.  R.  Co.,  7  W.  Va.  54. 

l9^isconsin.—CongSLT  v.  Chicago  A  N.  W.  R.  Co.,  24  Wia.  157;  Jen- 
kina  v.  Chicago,  M.  A  St.  P.  R.  Co.,  41  Wia.  112;  Miltimore  v,  Chic- 
ago A  N.  W.  R.  Co.,  37  Wia.  190. 

£'n;f^an^.— Barbour  v.  South  Eaatem  R.  Co.,  34  L.   T.  (Eng.)    67. 

Common  carriera  are  not  reaponaible  for  loaaea  or  damagea  which 
may  happen  to  gooda  received  for  carriage  which  reault  from  the  act 
of  the  owner.  So  held  in  Choate  v.  Crowninahield,  Fed.  Caa.  No. 
2,691. 

Carriera  are  not  liable  for  loaaea  which  ariae  from  the  peraonal 
neglect,  or  wrong,  or  miaconduct  of  the  owner  or  ahipper.  So  held 
in  Illinoia  Cent.  R.  Co.  v.  McClellan,  54  III.  58. 

2.  NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

If  loaa  or  injury  to  freight  ia  cauaed  partly  by  the  negligence  of 
the  ahipper  and  partly  by  the  negligence  of  the  carrier,  there  can  be 
no  recovery,  unleaa,  by  ordinary  care,  the  ahipper  could  not  have 
avoided  the  conaequencea  of  the  negligence  of  the  carrier.  So  held 
in  Reed  A  Walker  v.  Philadelphia,  W.  A  B.  R.  Co.,  3  Houat.  (Del.) 
176. 

3.  CONTRIBUTORY  NEGLIGENCE— QUESTION  FOR  JURY. 

In  Cobb  V.  Illinoia  C.  R.  Co.,  38  Iowa  601,  it  ia  held  that  the  quea- 
tion  of  the  contributory  negligence  of  a  ahipper,  which  will  relieve 
the  carrier  from  liability,  ia  not  one  of  law,  but  of  fact,  to  be  deter- 
mined by  the  jury. 

4.  DEFENSE  OF  CONTRIBUTORY  NEGLIGENCE  CANNOT 
EXIST— EXACT  USE  OF  TERMS. 

In  an  action  againat  a  common  carrier,  on  a  common  law  con- 
tract of  carriage,  without  reaervationa  or  exception,  for  failure 
to  deliver  property  ahipped  in  good  condition,  contributory  negli- 
gence on  the  part  of  the  plaintiff  ia  not  available  aa  a   defenae,    for 
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there  can  be  no  sach  defense.     So  held  in  McCarthy  v.  Louiayille  & 
N.  R.  Co.,  102  Ala.  193,  14  So.  370. 

In  this  case  it  is  said  in  the  opinion :  "No  where  in  the  books  can 
be  fotind  any  reference  to  the  defense  of  contributory  negligence 
igainst  the  common-law  liability  of  common  carriers  of  goods.  And 
in  the  nature  of  things  there  can  be  no  such  defense,  to  speak  with 
any  approach  to  legal  accuracy.  There  must  always  be  negligence  on 
the  part  of  a  defendant  or  else  it  cannot  be  said  that  a  plaintiff  has 
been  guilty  of  contributory  negligence.  Or,  in  other  words,  there 
can  be  no  contributory  negligence  on  the  part  of  a  plaintiff,  except 
in  cases  where  there  has  been  negligence  on  the  part  of  defendant. 
*  *  *  He  (the  carrier)  is  liable  for  any  loss  or  injury  which  is  due 
to  the  concurring  and  contributory  negligence  of  himself  and  the 
shipper;  and,  as  where  he  pleads  the  act  of  God  or  of  the  public  en- 
emy, he  must  bring  himself  within  these  exceptions  to  the  common- 
law  rule  of  liability  by  averting  his  own  want  of  concurring  negli- 
gence, so  when  he  relies  upon  the  other  exception  to  that  rule  of 
liability,  that  which  rests  upon  the  fault  of  the  shipper,  he  must 
bring  himself  entirely  and  perfectly  within  it  by  negativing  all  con- 
tributory fault  of  his  own." 

II.  PACKINQ  FREIGHT. 

In  the  absence  of  negligence  on  their  part,  carriers  are  not  liable 
for  losses  resulting  from  the  defective  manner  in  which  goods  are 
packed  by  the  owner.  So  held  in  Goodman  v,  O.  R.  A  N.  Co.,  22 
Ore.  14,  28  Pac.  894;  Kixford  v.  Smith,  52  N.  H.  355. 

1.  INHERENT  DEFECT  IN  PACKING. 

If  goods  are  well  packed  and  properly  barreled  when  delivered  to 
the  carrier  for  transportation,  and  loss  or  damage  results  from  neg- 
lect or  careless  handling  of  them  by  the  carrier's  agent,  it  ^ill  be 
liable  as  a  common  carrier  for  such  loss  or  damage ;  but  not  if  it  re- 
sults from  any  inherent  defect  in  the  packing.  So  held  in  Culbreth 
V,  Philadelphia,  W.  A  B.  R.  Co.,  3  Houst.   (Del.)  392. 

2.  DUTY  OF  SHIPPER  TO  PACK  UPON  CARRIER'S  REFUSAL. 
It  is  the  duty  of  a  shipper  of  furniture  to  pack  it,  where  the  rail- 
road declines  to  attend  to  that  matter  and  denies  responsibility  for 
improper  packing,  and  in  such  case,  if  damage  is  caused  to  the  fur- 
nitare  by  the  shipper's  neglect  to  pack  it,  the  company  is  not  re- 
sponsible. So  held  in  Barbour  v.  South  Eastern  R.  Co.,  34  L.  T. 
(Eng.)  67. 

3.  FAILURE  OF  SHIPPER  TO  FURNISH   PROPER  CASKS. 

In  Nelson  v.  Stephenson,  12  N.  T.  Super.  Ct.  538,  it  is  held  that  the 
owner  of  any  articles  shipped  in  casks,  is,  in  the  first  instance, 
chargeable  with  the  duty  of  supplying  proper  ones,  and  is  presump- 
tively responsible  for  a  loss  arising  from  their  insufBciency  or  de- 
fects. 

4.  GOODS  SPOILED   BY    BEING    PUT    INTO    WRONG    CASKS 

FURNISHED  BY  CARRIER. 
A  railroad  company  by  mistake  delivered  empty  casks  to  consign- 
ees which  had  contained  turpentine,  when  they  should  have  delivered 
casks  which  had  contained  ketchup.  The  company's  servants  knew 
the  casks  were  to  be  refilled  with  ketchup.  The  consignees  not 
knowing  of  the  mistake  refilled  the  casks  with  ketchup,  which  was 
spoiled.  In  an  action  by  the  consignees  against  the  railroad 
company,  it  was  held  that  there  could  be  no  recovery  for  the  loss  of 
the  ketchup.  Cunningham  v.  Great  Northern  R.  Co.,  16  Am.  A 
*ng.  R.  Gas.  254,  49  I^.  T.  (Eng.)  394. 

S.  IMPROPER     PACKING    WILL   NOT  PREVENT  RECOVERY 

^  FOR  INJURIES  FROM  ANOTHER  CAUSE. 

In  Shriver  v.  Sioux  City  A  St.  P.  R.  Co.,  24  Minn.  506,  it  is  held 
that  though  the  owner  who  improperly  packs  goods  for  transporta- 
tion cannot    recover   for  an    injury    to  the  goods  to  which  the  im- 
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proper  packing  contributes,  yet  he  may  recover  for  injuries  happeninfir 
independently  of  the  defect  in  packing^. 

6.  DUE  CARE  MUST  BE  EXERCISED  FOR  SAFE  CARRIAQB 

OF  GOODS  IMPROPERLY  PACKED. 
If  a  carrier  accepts  for  carriage  property  improperly  packed,  he  ia 
bound  to  exercise  due  care  for  its  safe  carriage.  But  if,  notwith- 
standing such  care,  the  property  should  be  damaged  through  the  de- 
fective packing  of  the  owner,  the  carrier  would  be  relieved  from 
liability.     So  held  in  Union  Express  Co.  v.  Graham,  26  Ohio  St.  595. 

7.  DUTY   OF   CARRIER     RECEIVING    GOODS     IMPROPERLfY 

PACKED. 
Where  a  carrier  receives  fire-clay  retorts  cased  in  straw,  and  not 
in  a  proper  condition  to  be  shipped  in  safety  for  any  considerable 
voyage,  he  is  bound  to  stow  them  with  reference  to  their  condition, 
if  he  chooses  to  receive  them.  So  held  in  The  David  A  Caroline,  5 
Blatchf.  266,  Fed.  Cas.  No.  3,593. 

8.  EFFECT   OF   BILL    OF     LADING— ACKNOWLEDGING    RE- 

CEIPT OF  FREIGHT  IN  GOOD  ORDER. 
In  Zerega  v,  Poppe,  Fed.  Cas.  No.  18,213,  it  is  held  that  under  a 
bill  of  lading  which  acknowledges  the  receipt  of  goods  in  good  order, 
the  carrier  may,  notwithstanding,  show,  in  case  of  injury  to  the 
goods,  and  as  against  the  owner  of  them,  that  it  was  occasioned  by 
insufficiency  in  the  cask,  etc.,  in  which  they  were  packed,  and  not 
by  any  negligence  on  its  part. 

9.  PRESUMPTION  THAT  MERCHANDISE  WAS  PROPERLY 

PACKED. 
In  The   Moravian,  Fed.  Cas.  No.  9,789,  it  is  held  that  shippers  of 
merchandise,  of  large  experience,  in  the  absence  of  ^  evidence  to  the 
contrary,  are  presumed  to  use  the  best  method   of  packing  it  for  the 
particular  kind  of  carriage. 

10.  PRESUMPTION  THAT  GOODS  WERE  PROPERLY  PACKED, 
NOTWITHSTANDING  CLAUSE  IN  BILL  OF  LADING. 

In  English  v.  Ocean  Steam  Nav.  Co.,  Fed.  Cas.  No.  4,490,  an  ac- 
tion for  damage  to  goods  in  course  of  a  sea  voyage,  it  was  held  that 
where  goods  are  shipped  in  cases,  and  there  is  nothing  in  the  appear- 
ence  or  condition  of  the  goods,  on  being  opened  after  delivery, 
affording  ground  for  reasonable  inference  that  they  were  improperly 
packed,  or  unless  some  evidence  to  that  effect  is  given,  the  i^resnmp- 
tion  is  that  they  were  properly  packed,  although  the  bill  of  lading 
contains  the  clause,  *' weight,  contents  and  value   unknown." 

III.  MARKING    OR  DIRECTING    FREIGHT. 

It  is  the  duty  of  the  owner  of  goods  to  have  them  properly  marked, 
and  to  present  them  to  the  carrier  or  its  servants,  to  have  them  en- 
tered in  its  books,  and  if  he  neglects  to  do  it,  and  there  is  a  mis* 
delivery  and  loss  in  consequence,  without  any  fault  of  the  carrier, 
he  must  bear  the  loss.  So  held  in  The  Huntress,  Fed.  Cas.  No. 
6,914. 

1.  DIRECTED     TO    WRONG    PLACE— DAMAGED    WHILE   DE- 

LAYED. 
In  Knorr  v,  Philadelphia,  W.  A  B.  R.  R.  (Pa.),  2  Wkly.  Notes  Cas. 
187,  it  appeared  that  A.  chartered  a  car,  which  he  loaded  with  fur- 
niture to  be  sent  to  O.,  Pa.  He  shipped  the  car  via  theC.  railroad  to 
the  B.  railroad  at  G.,  where  it  was  duly  delivered.  By  mistake  of 
A.  or  his  agent,  the  car  was  directed  to  O.,  Del.  In  consequence  of 
this  misdirection,  the  goods  were  delayed  and  finally  reached  A. 
much  damaged.     In  an  action  by  A.    against    B.  he  was    nonsuited. 

2.  MISDELIVERY  OF  PARCEL. 

In  Stimson  v,  Jackson,  58  N.  H.  138,  it  is  held  that  carriers  are  not 
liable  for  misdelivery  made  though  a  mistake  in  the  direction  of  a 
parcel,  if  such  mistake  is  not  known  to  the  carrier,  and  he  delivers 
the  parcel  according  to  the  direction  and  the  known  course  of  busi- 
ness at  the  place  of  destination. 
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3.  COUNTY  OMITTED    IN  MARKING— TWO  TOWNS  OF  8AMB 

NAME. 
The  contributory  negligence  of  the  shipper  in  only  marking  goods 
to  the  town  and  state  to  which  it  is  to  be  sent*  omitting  the  county, 
will  relieve  the  carrier  from  liability  for  loss  which  results  from  the 
fact  that  there  are  two  towns  of  the  same  name  in  the  state.  So 
held  is  Congar  v.  Chicago  A.  N.  W.  R.  Co.,  24  Wis.  157. 

4.  CARRIED  TO  WRONG    PIPAGE  AND  DESTROYED  BY  FIRE. 
Where,  through  the  mistake  of  the    consignors,  in  misdirecting  a 

package  shipped  through  an  express  company,  it  was  carried  to  the 
wrong  place,  where,  without  the  fault  of  the  company,  it  was  de* 
stroyed  by  fire,  the  carrier  was  not  liable.  So  held  in  Southern 
Express  Co.  v,  Kaufman,  59  Tenn.  160. 

5.  GOODS  MARKED  ONI^Y  WITH   INITIAIyS. 

In  McGowan  v.  Wilmington  A.  W.  R.  Co.,  95  N.  Car.  417,  it-appeared 
that  the  bill  of  lading  provided  that  the  corporation  should  not  be 
held  liable  for  wrong  carriage  or  wrong  delivery  of  goods  that  were 
marked  with  initials,  numbered,  or  imperfectly  marked.  It  was  held 
that  this  did  not  cover  failure  to  duly  forward  goods  only  marked 
with  an  initial. 

6.  SAME— ENTERED  ON  BII^L  OF  LADING    IN  NAME    OF    A 

STRANGER. 
Where  the  consignor  marks  the  goods  with  the  initials  only  of 
the  consignee,  he  is  guilty  of  no  negligence  which  will  protect  the 
carrier  from  liability  for  entering  them  on  the  bill  of  lading  in  the 
name  of  a  stranger,  whereby  the  goods  are  lost.  So  held  in  For- 
sythe  V.  Walker,  9  Pa.  St.  148. 

7.  SAME-DUTY  OF  CARRIER  TO  REMARK. 

But  where  a  carrier  receives  goods  which  are  only  marked  with 
the  initials  of  the  consignee  and  gives  a  bill  of  lading  therefor, 
specifying  the  conpignee,  it  is  bound  to  remark  the  goods  if  that  is 
necessary  to  insure  their  safe  delivery.  So  held  in  Krender  v.  Wool* 
cott,  1  Hilt.  (N.  Y.)  223. 

8.  DELAY  IN  FORWARDING  PY  CONNECTING  CARRIER  ON 

ACCOUNT  OF  MISDIRECTION— INITIAL  CARRIER  NOT 
OBLIGED  TO  EXAMINE  SHIPPERS*  GUIDES. 
Where  the  goods  shipped  are  to  be  delivered  to  a  forwarding  carrier 
and  the  only  delay  in  so  forwarding  them  is  caused  by  a  misdirection 
upon  the  goods,  which  were  marked  by  defendant's  agent  in  the 
presence  of  plaintiff  and  in  exact  accordance  with  his  directions, 
this  delay  will  be  attributed  to  plaintiff's  own  want  of  care  and  not 
to  defendant's  negligence.  Nor  is  the  defendant  railroad  company 
guilty  in  the  first  instance  of  negligence  in  not  examining  maps  and 
shippers'  guides  to  ascertain  whether  the  direction  given  as  the  des- 
tination of  the  goods  is  the  correct  one.  So  held  in  Erie  R.  Co.  v. 
Wilcox,  84  111.  239. 

9.  FAILURE    TO  SUFFICIENTLY    DISTINGUISH    BOXES    IN 

BILLS  OF  LADING  CAUSED  BY  SHIPPER'S  NEGLECT- 
MISDELIVERY. 
Plaintiff  delivered  to  defendant  carrier  three  boxes  of  different 
sizes,  each  marked  **Tr  C,"  and  asked  for  two  bills  of  lading,  for  one 
and  two  boxes  respectively.  It  was  his  intention  to  have  the  largest 
and  most  valuable  box  covered  by  a  separate  bill,  but  he  gave  no 
such  instruction,  and  the  defendant  gave  bills  of  lading  for  the 
boxes  as  marked,  without  further  distinguishing  them.  It  was  held 
that  a  delivery  by  the  carrier,  upon  the  bill  of  lading  calling  for 
two  boxes,  of  the  largest  and  most  valuable  box  together  with  one 
of  the  others,  constituted  no  misdelivery,  and  gave  plaintiff  no  right 
of  action.     Feldstein  v.  Old  Dominion  S.  S.  Co.,  46  N.  Y.  Supp.  897. 

10.  MARKED  TO  PLACE  THAT  DOES  NOT  EXIST— GOODS 
LEFT  AT  ANOTHER  STATION. 

In  O'Rourke  V.  Chicago,  B.  A.  Q.  R.  Co. ,  44  Iowa  526,  it  is  held  that 
a  carrier  is   not  bound   to  receive  goods    for  transportation    which 
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are  not  marked  to  any  place  of  destination,  or  which  are  marked  to 
a  place  that  has  no  existence ;  but  if  it  accepts  goods  so  marked,  it 
is  liable  for  a  loss,  where  they  are  carried  to  another  station  and 
there  left.  It  should  have  refused  the  goods  or  held  them  at  the  re- 
ceiving station. 

11.  CARRIER'S  KNOWI^EHGEJ  OF  IMPERFECT  ADDRESS. 
The  contributory  negligence  of  a  shipper   of   goods  in  delivering 

them  to  a  carrier  not  sufficiently  addressed  will  not  relieve  the  car- 
rier of  liability  for  a  loss,  if  the  company's  agent  receives  them 
with  full  knowledge  of  the  imperfect  address.  So  held  in  O'Rourke 
V,  Chicago,  B.  A.  Q.  R.  Co.,  44  Iowa  526. 

12.  WRONG  STREET  NUMBER  GIVEN   TO   CARRIER    BY  CON- 
SIGNOR—DELIVERY TO  WRONG  PERSON. 

In  McCulloch  v,  McDonald,  91  Ind.  240,  it  is  held  that  Where  a  per- 
son is  engaged  in  the  business  of  a  common  carrier  by  teams,  and 
delivers  goods  intrusted  to  him  to  a  wrong  person,  whereby  they  are 
tost,  he  is  liable;  and  the  fact  that  the  consignor  had  given  him  the 
wrong  street  number  of  the  consignee  will  furnish  no  excuse  for  de- 
livering the  goods  to  the  wrong  person. 

13.  DELIVERED  TO  WRONG  PERSON  BECAUSE  OF  IMPROPER 
DIRECTION. 

Where  a  box  improperly  directed  was  delivered  to  a  railroad  for 
transportiCtion  and  was  safely  carried  to  its  destination,  and  there, 
after  having  been  kept  for  two  months  and  due  diligence  exer- 
cised to  ascertain  the  consignee,  was  delivered,  by  reason  of  the 
improper  direction, to  the  wrong  person,  the  company  was  not  liable 
for  the  loss.  So  held  in  Lake  Shore  A.  M.  S.  R.  Co.  v.  Hodapp,  83 
Pa.  St.  22. 

14.  DIRECTION  ON   PORTION    OF    FREIGHT   BECOMING   11^- 

I^EGIBI^E. 
Where  several  pieces  of  machinery  were  shipped  to  the  defendant's 
agent  to  be  forwarded  to  plaintiff,  and  they  were*  described  in  the 
bill  of  lading  as  *^three  pipes  in  one  bundle,  and  two  single  pipes," 
and  they  were  delivered  by  the  shipper's  agent  to  the  defendant's 
agent,  who  had  a  copy  of  the  bill,  and,  by  some  means,  the  direction 
on  one  of  the  single  pipes  became  illegible,  and  it  was  not  forwarded, 
it  was  held  that  these  facts  were  sufficient  to  subject  the  defendant 
for  negligence  as  a  bailee.  Foard  v,  Atlantic  A.  N.  Car.  R.  Co.  (N. 
Car.),  8  Jones  235. 

IV.  LOADING  FREIGHT. 

Of  course,  under  the  doctrine  of  the  general  rule,  the  carrier  is 
not  liable  for  any  damage  resulting  solely  from  the  negligence  of 
the  shipper  in  loading  the  freight  on  the  cars.  See  East  Tenn.  &  G. 
R.  R.Co.  V.  Whittle,  27  Ga.  535;  McCarthy  v,  Louisville  A  N.  R. 
Co.,  102  Ala.  193,  14  So.  370,61  Am.  &  Eng.  R.  Cas.  178;  Ft.  Worth  A 
D.  C.  Ry.  Co.  V,  Word  (Tex.  Civ.  App.),  32  S.  W.  14;  Pennsyl- 
vania Co.  V,  Bridge  Co.,  170  111.  645,  49  N.  E.  215;  Rixford  v. 
Smith,  52  N.  H.  355. 

1.  OVERI^OADINGC  ATTIRE— EFFECT  OF  SHIPPER'S  KNOWL- 

EDGE. 
Where  it  appeared  that  the  shipper,    while    loading    cattle    in  de- 
fendant's cars,  knew  that  they  were  being  overloaded,  a  verdict   fot 
damages  for  such  overloading  was  properly  set  aside.     So  held  in  Ft. 
Worth  A  D.  C.  Ry.  Co.  v.    Word   (Tex.    Civ.     App.),    32  S.  W.    14. 

2.  STOCK  OVERCROWDED  BY  CHARTERER  OF  CARS. 

A  railroad  may  let  its  cars  to  a  shipper  for  the  purpose  of  trans- 
porting hogs  therein,  and  in  such  case  the  shipper  may  control  the 
loading  of  his  freight  upon  the  cars,  subject  to  certain  implied  re- 
strictions as  to  weight,  injury  to  the  cars,  etc.,  and  the  carrier  will 
not  be  liable  for  injuries  caused  to  animals  by  being  overcrowded 
by  the  owner,  who  has  chartered  the  cars.  ^  held  in  East  Tenn.  A 
6.  R.  R.  Co.  V,  Whittle,  27  Ga.  535. 
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3.  8hippe:r  i^oading  cars  at  his  factory  for  his  own 
convenience. 

The  fact  that  a  shipper  loads  bis  cars  at  his  mannfactaring  estab- 
lishment for  his  own  convenience,  instead  of  (Teliyering  the  freight  at 
the  station  for  loading,  does  not  make  him  the  agent  of  the  carrier, 
so  as  to  make  the  latter  responsible  for  damages  resulting  from  im- 
proper loading.  So  held  in  Pennsylvania  Co.  v.  Bridge  Co.,  170  111. 
645.  49  N.  E.  215. 

4.  IMPROPERLY    IX)ADED    IN     CLOSE      CAR— CONNECTING 

CARRIER  NOT  CHARGEABLE  WITH  NOTICE. 
Where  the  goods  are  improperly  loaded  by  the  shipper  in  close  cars, 
which  come  from  the  initial  carrier  to  a  connecting  carrier  with 
their  doors  closed,  the  improper  loading  is  not  to  be  held  apparent  to 
the  connecting  carrier,  and  no  duty  rests  upon  the  connecting 
carrier  to  open  the  cars  to  see  whether  the  loading  was  properly 
done.  So  held  in  McCarthy  v.  Louisville  A  N.  R.  Co.,  102  Ala.  193, 
14  So.  370. 

5.  CONSIGNOR'S  IMPROPER  LOADING  APPARENT  TO  CAR- 

RIER. 
But  although  goods  are  improperly  packed  in  cars  by  a  consignor, 
a  carrier  is*  liable  to  the  consignee  for  injury  to  such  goods  when 
shipped  over  its  line,  if  the  improper  loading  was  apparent  to  tne 
ordinary  observation  of  the  carrier's  servants.  So  held  in  McCarthy 
V.  Louisville  A  N.  R.  Co.,  102  Ala.  193,  14  So.  370. 

V.  CONCEALMENT  OF  NATURE   OR  VALUE  OF  FREIGHT. 

1.  GENERAL  RULE. 

Where  the  shipper,  in  order  to  deceive  the  carrier,  makes  use  of 
fraud  or  artifice,  to  conceal  the  value  or  character  of  the  freight,  he 
cannot  recover,  In  case  of  loss  or  damage,  more  than  its  ostensible 
worth.  Ernest  v.  Express  Co.,  1  Woods  (U.  S.)  573;  Hayes  v. 
Wells,  23  Cal.  185;  Everett  v.  Southern  Express  Co.,  46  Ga.  303; 
Savannah,  F.  A  W.  Ry.  Co.  v.  Collins,  77  Ga.  376,  3  S.  E.  416; 
Cooper  9.  Berry,  21  Ga.  526;  Chicago  A  A.  R.  Co.  v.  Shea,  66  111. 
471;  Chicago  A  A.  R.  R.  Co.  v.  Thompson,  19  111.  578;  Orange  Co. 
Bank  v.  Brown,  9  Wend.  (N.  T.)  85;  Coze  v.  Hasley,  19  Pa.  St.  243; 
Relf  V,  Rapps,  3  W.  &  S.  (Pa. )  21 ;  Houston  A  T.  C.  R.  Co.  v. 
Burke,  9  Am.  A  Eng.  R.  Cas.  59,  55  Tex.  323 ;  McCance  v.  London 
A  N.  W.  R.  Co.,  7  H.  &  N.  (Eng.)  477;  Great  Northern  R.  Co.  v. 
Shepard,  14  Eng.  L.  A  Eg.  367. 

2.  MONEY  SHIPPED  IN    ORDINARY  BOX— CARRIER  AND  IN- 

SURER—GOOD FAITH  REQUIRED  OF  SHIPPER. 
In  Chicago  A  A.  R.  R.  Co.  v,  Thompson,  19  111.  578,  it  appeared 
that  a  box  was  delivered  to  the  carrier  for  transportation.  The  box 
was  lost ;  and  the  shipper  brought  action,  claiming  that  in  the  box 
there  was  a  large  sum  of  money  besides  articles  proper  to  be 
carried  in  a  box  of  mean  appearance  such  as  the  box  in  question. 
The  court  said,  in  substance,  that  the  carriers,  on  receiving  the 
box,  became  insurers  against  everything  except  inevitable  ac- 
cident; and  the  principles  appertaining  to  the  relation  of  insurer 
and  insured  applied.  Now  to  make  a  contract  of  insurance  valid 
and  binding  there  must  be  good  faith  on  the  part  of  the  insured ; 
and  concealment,  or  the  suppression  of  any  fact  material  to  the 
risk,  is  fatal  to  the  contract.  See  also,  Cincinnati  A  C.  A.  L.  R.  Co. 
V,  Marcus,  38  111.  219. 

3.  VALUABLE      CLOTHING     WRAPPED    IN     BEDDING— LOW 

FREIGHT  RATE. 
Where  a  shipper  delivered  to  a  carrier  for  transportation  a  bundle 
having  the  appearance  of  bedding  only,  but  which  contained  very 
valuable  clothing,  which  fact  he  did  not  disclose,  and  thereby  was 
enabled  to  ship  them  at  a  low  freight  rate,  it  was  held  that  this 
was  such  an  imposition  and  fraud  upon  the  carrier  as  to  relieve  him 
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from  liability  for  loss,  except  as   to  the   bedding  itself.    Chicago  A 
A.  R.  Co.  V.  Shea,  66  111.  471. 

4.  JEWELRY    AND  WEARING  APPAREL  SHIPPED  AS  HOUSE- 

HOLD GOODS. 

A  carrier  is  not  liable  for  the  loss,  through  its  negligence,  of  jew- 
elry and  wearing  apparel,  the  character  of  which  is  misrepresented 
by  the  shipper,  and  which  are  shipped  over  its  road,  in  order  to  ob- 
tain a  lower  freight  rate,  as  household  goods.  So  held  in  Charleston 
&  S.  R.  Co.  V,  Moore,  80  Ga.  522,  5  S.  E.  769,  35  Am.  A  Eng.  R.  Cas. 
623. 

Where  a  carrier  agreed  to  transport  a  bundle  of  bedding,  and  there 
was  no  agreement  to  carry  wearing  apparel,  and  it  did  not  appear 
that  any  wearing  apparel  was  mentioned  to  the  agent  of  the  carrier, 
or  that  he  knew  that  it  was  contained  in  the  bundle,  upon  the  loss  of 
the  bundle  the  owner  could  not  recover  for  wearing  apparel  alleged 
to  have  been  wrapped  up  in  the  bundle.  So  held  in  Savannah,  F. 
&  W.  Ry.  Co.  V.  Collins,  77  Ga.  376,  3  S.  E.  416. 

5.  FRAUD  RELIEVING  CARRIER   FROM  LIABILITY. 

Some  of  the  authorities  hold  that  where  the  fraud  or  concealment 
on  the  part  of  the  shipper  as  to  the  nature  or  value  of  the  freight 
naturally  causes  the  carrier  to  use  less  care  for  its  preservktion  than 
it  would  otherwise  exercise  there  can  be  no  recovery  for  its  loss. 

a.  Rationale  of  Doctrine. 

A  common  carrier  is  entitled  to  protection  against  liability,  sought 
to  be  thrown  upon  him,  by  concealment  or  fraud,  which  he  would 
not  otherwise  have  assumed;  and  no  one  has  a  right,  by  any  con- 
cealment or  artifice,  to  disarm  him  of  that  vigilance,  which  the  na* 
ture  and  extent  of  the  danger  reasonably  demands;  or  to  deprive  him 
of  the  increased  compensation  which  a  more  hazardous  or  respon- 
sible service  justly  entitles  him  to  receive.  So  held  in  Richards  v. 
Westcott,  7  Bosw.   (N.  Y.)  6. 

b.  Fraud  with  Respect  to  Value  of  Qoods. 

In  Texas  Express  Co.  v,  Scott  (Tex.),  16  Am.  A  Eng.  R.  Cas.  Ill, 
it  is  held  that  where  a  shipper  practices  a  fraud  on  the  carrier, 
either  by  acts  or  omissions,  as  to  the  value  of  the  goods,  frauduently 
conceaUng  their  value  from  the  carrier,  such  fraud  will  operate  to 
discharge  the  carrier  from  liability ;  if  it  is  such  as  would  naturally 
cause  the  carrier  to  forego  the  care  it  would  otherwise  exercise  for 
the  safety  of  the  freight. 

c.  Fraud  in  Stating  Value  of  Qoods. 

In  Phillips  V,  Earle,  8Pick.  (MaM.)  182,  it  is  held  that  a  person  de- 
livering a  package  to  a  common  carrier  for  transportation  is  under 
no  obligation  to  state  the  value  of  the  article  it  contains,  unless  an 
inquiry  is  made  on  the  subject;  but  it  seems  that  in  case  an  inquiry 
should  be  made  and  a  false  answer  given,  or  any  fraudulent  attempt 
be  made  to  conceal  the  real  value  of  the  articles  from  the  carrier,  be 
would  not  be  liable  for  their  value,  in  case  of  loss  without  his  default. 

d.  Box  Containing  Jewelry—Fraud  to  Prevent  Carrier  from  Making 

Inquiries. 
A  common  carrier  may  require  the  nature  and  value  of  the  goods 
delivered  to  him  to  be  made  known;  but  if  the  shipper,  at  the  time 
of  their  delivery,  practices  any  fraud  upon  the  carrier  in  order,  for 
example,  to  give  a  box,  containing  a  valuable  jewel,  a  mean  appear- 
ance, to  induce  the  carrier  to  think  it  of  trifling  value,  and  so  pre- 
vent him  from  making  inquiries ;  or  if  the  shipper,  with  the  intention 
of  depriving  the  carrier  of  his  lawful  freight,  conceals  from  him 
the  nature  and  value  of  the  article  delivered,  it  is  a  legal  fraud  upon 
the  carrier  and  will  relieve  him  from  liability.  So  held  in  South- 
ern Express  Co.  v,  Everett,  37  Ga.  688. 

e.  Shipper  Treating  Parcel  as  Thing  of  Small  Value. 

If  the  shipper  is  guilty  of  any  fraud  or  imposition  in  respect  to  the 
goods,  as  by  concealing  their  nature   or  value,  or  where  he  deceives 
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the  carrier  by  hia  own  carelesaneaA  in  treating  the  parcel  aa  a  thing 
of  no  value,  he  cannot  hold  the  carrier  liable  for  the  loss  of  the 
goods.     So  held  in  Chicago  St  A.  R.  Co.  v.  Shea,  66  111.  471. 

f.  Artifice  to  Qiva  Box  Containing  Valuables  a  Mean  Appearance. 

In  Bataon  v,  Donovan,  6  Eng.  Com.  Law  Rep.  333,  it  la  aaid  in 
the  opinion :  *' Any  artifice  to  give  to  the  box  containing  the  things 
of  value  a  mean  appearance,  and  thereby  to  induce  the  carrier  to 
think  it  of  no  value,  and  so  prevent  him  from  making  inqniriea, 
would,  I  think,  be  pregnant  proof  of  fraud." 

g.  Liability  Limited  to  Specified  Amount  Where  Value  Not  Disclosed— 

Mere  Silence  of  Shipper  as  Fraud. 
Where  a  carrier  limits  its  liability  to  a  specified  amount,  if  the 
value  of  the  property  is  not  stated  by  the  shipper,  and  the  goods  are 
of  greater  value  than  the  amount  specified,  silence  alone  on  the  part 
of  the  shipper  as  to  the  real  value,  although  there  be  no  inquiry  by 
the  carrier  and  no  artifice  to  deceive,  is  fraud  in  law  which  dia« 
charges  the  carrier  from  liability  for  ordinary  negligence.  So  held 
in  Magnin  v,  Dinsmore,  62  N.  Y.  35. 

h.  Mere  Failure  to  Inform  Shipper  as  to  Value  of  Goods. 

In  Texas  Express  Co.  v.  Scott  (Tex.),  16  Am.  A  Eng.  R.  Cas.  Ill, 
it  is  held  that  mere  failure  on  the  part  of  the  shipper  to  inform  the 
carrier  as  to  the  value  of  goods  shipped  is  not,  per  se,  such  fraudu- 
lent concealment  aa  to  value  as  will  discharge  the  carrier  from  lia« 
bility. 

VI.  MISCELLANEOUS. 

1.  PASSENGER'S  BAGGAGE. 

a.  Delay  in  Delivery  of  Trunk— Failure  of  Passenger  to  Examine  Check 
and  Delay  in  Making  Inquiry. 
In  a  suit  against  a  railroad  for  having  carried  a  trunk  beyond  its 
destination,  it  appeared  that  it  was  not  lost  but  only  delayed  in  its 
delivery ;  that  the  passenger  did  not  examine  his  check  nor  inquire 
about  the  trunk  until  it  had  reached  the  place  where  it  was  put  off. 
It  was  held  that  the  delay  was  attributable  as  much  to  his  own 
laches  as  to  the  negligence  of  defendant ;  and  that  no  right  of  action 
was  shown.  Santhur  v.  New  Orleans,  J.  A  G.  N.  R.  Co.,  28  La.  Ann. 
67. 

p.  Coat  Left  on  Seat — Car  Overturned— Failure  to  Attempt  to  Recover 
Property. 
In  Bonner  v.  Grumbach,  2  Tex.  Civ.  App.  482,  21  S.  W.  1010,  it  is  held 
that  where  a  passenger  recovered  his  coat  which  he  had  left  on  an  un« 
occupied  aeat,  shortly  after  he  had  gotten  out  of  an  overturned  car, 
and  immediately  missed  his  money,  which  he  had  placed  in  a  pocket 
of  the  coat,  his  failure  to  notify  the  carrier  of  the  loss,  and  absence  of 
allefifort  on  his  part  to  find  it,  will  prevent  recovery,  since  it  was 
his  duty'  to  make  such  reasonable  effort  to  regain  his  property  as  the 
situation  allowed. 

c.  His  Own  CIsssification  by  Passenger— Liability  with  Respect  to  Bag- 

gage. 
In  Nevins  v.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  T.)  225,  it 
is  held  that  an  established  and  notorious  usage  of  business,  is 
an  actual  notice  brought  home  to  the  passenger,  in  such  form  to  call 
on  him,  in  justice  to  the  carrier,  to  disclose,  when  he  applies  for 
passage  and  pays  his  fare,  bow  much  baggage  he  desires  to  have 
carried,  or  in  which  class  of  passengers  he  desires  to  be  branded  and 
charged ;  and  would  exonerate  the  carrier  from  any  greater  liability 
than  such  aa  corresponds  to  the  classification  so  established  by  him. 

d.  Right  to  Send  Servant  Back  for  Baggage. 

It  is  not  negligence  in  a  passenger  to  go  to  a  hotel  in  the  vicinity 
of  a  steamboat  landing,  and  send  a  servant  to  the  boat  for  his  trunks. 
So  held  in  Nevins  v.  Bay  State  Steamboat  Co.,  4  Hosw.  (N.  Y.)  225. 
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2.  CARRIAGE  OF  GOODS. 

a.  Destruction  of  Car  under  Control  of  Shipper's  Agent. 

While  a  carrier  is  held  to  be  an  insurer  of  the  safety  of  property 
while  it  is  in  his  possession  as  a  carrier,  the  rule  does  not  apply 
where  the  goods  were  transported  in  a  car  wnich  was  left  in  the  ex- 
clusive control  of  the  shipper's  agent,  and  they  were  destroyed  by  hia 
act ;  and  in  such  case  it  is  immaterial  whether  the  agent  was  careful 
or  negligent.  So  held  in  Hart  v,  Chicago  A  N.  W.  Ry.  Co.,  69  Iowa 
485,  29  N.  W.  597,  27  Am.  &  Eng.  R.  Cas.  59. 

b.  Failure  of  Shipper    to  Furnish  Caretalcer    and  Means  to   Protect 

against  Fire. 
Where  there  was  evidence  of  an  express  contract  between  tbe  com* 
mon  carrier  and  the  shipper  of  the  goods  whereby  the  shipper  was  to 
send  a  man  along  with  the  goods,  shipped  on  an  open  car,  Tritb 
a  tarpaulin  to  cover  them,  and  buckets  of  water  to  protect  them  against 
fire ;  and  that  the  shipper  failed  to  do  this,  and  the  goods  were  de- 
stroyed by  fire,  it  was  held  that,  although  the  carrier  was  liable  for 
negligence,  yet  it  was  a  question  for  the  jury  whether  the  goodm 
were  destroyed  by  the  negligence  of  the  defendant,  or  in  consequence 
of  the  failure  of  the  plaintiff  to  perform  his  contract  on  his  part, 
under  the  evidence  in  the  case.  Southern  Express  Co.  v,  Pnrcell.  37 
Ga.  103. 

c.  Injury  to  Qoods  from  Defect  in  Apparatus  Furnished  by  Consignor. 
It  is  competent  for  a  common  carrier,  in  defense    of  an  action    for 

injury  to  goods,  in  their  delivery,  by  the  breaking  of  the  requisite  ap- 
paratus for  their  unloading,  to  show  a  local  usage  that  such  apparatus 
is  to  be  furnished  by  the  consignee  of  the  goods,  and,  if  such  nsage 
is  shown,  the  carrier  is  not  liable  for  injury  to  the  goods,  occasioned 
by  a  latent  defect  in  the  apparatus  furnished  by  the  consignee.  So 
held  in  I^oveland    v.  Burke,  120  Mass.  139. 

d.  Negligence  of  Shipper  in  Blocking  Car  Wheels   Noticed   by  For- 

wsrder  of  Freight. 
Where  plaintiff  loaded  heavy  machinery  upon  a  car,  and  was  n^^- 
ligent  in  blocking  its  wheels,  by  reason  of  which  the  machinery, 
while  transported  by  defendant,  broke  from  its  fastenings,  without 
the  fault  of  defendant  in  the  running  of  the  train  or  in  the  main- 
tenance of  the  track,  and  was  injured,  it  was  held  that  defendant  was 
not  liable  therefor,  although  its  yardmaster  and  forwarder  of  freight 
cars  saw  the  fastenings  and  noticed  their  insnflQciency  before  the  in- 
jury was  done,  as  a  carrier  of  freight,  as  against  the  negligence  of 
the  shipper,  is  only  bound  to  exercise  reasonable  care.  Ross  v.  Troy 
A  Boston  R.  Co. ,  49  Vt.  364. 

e.  Delivery  by  Carrier  to   Person  Presenting  Insufficient    Letter  from 

Shipper— Whether  Negligence  to  Write  Letter. 
Plaintiffs  Shipped  by  defendant's  line  a  quantity  of  butter  to  be 
carried  from  New  York  to  G.,  consigned  to  plaintiffs*  order;  the 
packages  were  unmarked.  One  €.  presented  to  defendant's  delivery 
clerk  a  letter  written  by  plaintiffs  to  him  containing  this  clause: 
''The  roll  sent  you  to  day  you  will  find  of  very  good  quality;"  and 
upon  this  the  clerk  delivered  the  butter  to  S.  In  an  action  for  the 
conversion  the  plaintiffs  were  nonsuited.  It  was  held  that,  as  a 
question  of  law,  the  letter  was  not  a  sufficient  authority  to  justify  a 
delivery  of  the  butter  to  8. ;  nor  was  the  writing  of  it  negligence 
per  se,  but  it  was  a  question  for  the  jury  to  determine,  from  the  letter 
and  other  facts  whether  by  plaintiffs'  negligence  or  otherwise  the  de- 
fendant was  excused  or  justified  in  the  delivery  of  the  property. 
Viner  v.  New  York,  etc.,  Steamship  Co.,  50  N.  Y.  23. 

f.  Loss  by  Fire — Placing  Cotton  on    Platform   near  Track— Use  of 

Private  Platform  by  Carrier. 
It  is  not  contributory  negligence  per   se  for  a  shipper  to  place  cot- 
ton for  shipment  on  a  private  platform,  so  close  to   passing    engines 
that  it  is  in  danger  of  being  ignited,  and  to   leave  it  there    without 
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watch  or  guard,  if  the  platform  was  coastrncted  for  the  purpose  of 
receiving  freight  and  has  been  used  by  the  railroad  company  for  re- 
ceiving cotton.  So  held  in  St.  L«onia,  A.  A  T.  Ry.  Co.  v.  Fire  As- 
sociation, 55  Ark.  163,  18  S.  W.  43. 

g.  Assumption  of  Care  of  Goods  by  Owner— Degree  of  Care  Rsqulrsd. 
If  the  owner  of  property  to  be  transported  by  a  common  carrier 
agrees  to  take  care  of  it  while  it  is  in  transit,  and  it  is  lost  or  dam- 
aged  through  his  negligence,  the  carrier  is  not  responsible.  This 
rule,  however,  only  requires  the  owner  to  exercise  care  and  diligence. 
That  he  did  not  do  everything  that  skill  or  prudence  could  have 
suggested  will  not  prevent  him  from  recovery.  So  held  in  Wilsons 
V.  Hamilton,  9  Ohio  St.  723. 

h.  Delay— Effect  of  Consignee's  Failure  to  Use  Ordinary  Care  to 
Counteract  Carrier's  hiegligenca. 
In  Belcher  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  92  Tex.  593,  50 
S.  W.  559,  it  is  held  that  the  fact  that  the  consignee,  after  discover- 
ing the  carrier's  negligence  in  failing  to  transport  the  goods  in  a 
reasonable  time,  failed  to  use  ordinary  care  to  avoid  the  injury  caused 
by  such  negligence,  will  not  prevent  him  from  recovering  the  dam- 
ages actually  resulting  from  such  negligence,  which  he  could  not  by 
Quinary  diligence  have  prevented. 

i.  Effsct  of  Shipper's  Discovering  Too  Late  That  Cars  Are  Insufficiently 
Iced. 
Where  a  bill  of  lading  for  the  shipment  of  fruit  provided  that  the 
cars  should  be  iced  at  G.  and  reiced  as  often  as  necessary  there- 
after, the  fact  that  plaintiffs  discovered  that  the  cars  were  insuffi- 
ciently iced  before  their  departure  did  not  impose  a  responsibility 
on  plaintiffs  or  relieve  defendant,  if  plaintiffs  had  no  opportunity  to 
remedy  the  situation,  and  believed  that  the  fruit  would  reach  O. 
without  injury.  Johnson  v.  Toledo,  S.  &  M.  Ry.  Co.  (Mich.),  8  R. 
R.  R.  137,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  137,  95  N.  W.  724. 

j.  Effect  of  Stipulation  in  Bill  of  Lading  That  Shipper  Has  Found  Csr  to 
Bain  Good  Order. 
In  Railroad  Co.  v.  Dies,  91  Tenn.  177,  18  S.  W.  266,  it  is  held 
that  a  common  carrier  is  not  protected  against  liability  for  loss  or 
injury  to  goods  resulting  from  defects  in  a  car  by  a  stipulation  in 
the  bill  of  lading,  accepted  by  the  shipper,  to  the  effect  that  he  had 
examined  the  car  himself  and  found  it  in  good  order,  and  accepted 
it  as  suitable  and  suflQcient  for  the  purpose  of  his  shipment. 

3.  CARRIAGE  OF  UVE  STOCK. 

For  the  other  authorities,  which  would  have  been  placed  under  this 
subhead  had  they  not  alreadybeen  collected  in  this  series,  see  exten- 
sive note,  9  R.  R.  R.  6,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  6. 

a.  Failure  of  Shipper  to  Send  Caretaker. 

In  Heller  v.  Chicago  A  G.  T.  Ry.  Co.,  109  Mich.  53,  66  N.  W.  667, 
it  is  held  that  in  the  absense  of  a  special  contract  by  the  carrier  to 
look  after  stock  shipped  over  its  line,  a  shipper  who  neglects  to 
send  a  caretaker  with  bis  cattle  assumes  all  damages  caused  by  their 
unduly  crowding  and  injuring  one  another,  and  that  which  results 
from  their  natural  restriveness  and  viciousness. 

b.  Putting  Straw  and  Other  Combustibles  in  Stock  Car. 

When  sued  for  an  injury  to  live  stock  the  carrier  set  up  the  defense 
that  the  injury  occurred  by  reason  of  plaintiff's  violating  a  rule  of 
the  company  in  putting  straw  and  other  combustible  matter  in  the 
cars  which  took  fire.  It  was  held  the  company  was  not  liable,  inde- 
pendent of  any  such  rule,  if  the  injury  complained  of  was  occasioned 
by  the  neglect  or  wrongful  act  of  the  plaintiff  in  putting  such  ma- 
terial in  the  car  without  the  knowledge  or  consent  of  the  company. 
Pratt  V.  Ogdensburg  A  L.  C.  R.  Co.,  102  Mass.  557. 

c.  Failure  of  Shipper  to  Object  to  Car  Furnished. 

In  an  action  against  a  railroad  company  for  injuries  received  by 
cattle  in  transportation,  where  it  appeared  that  they  were  to  be,  and 
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were,  loaded  by  the  owner,  and  it  did  not  appear  that  he  objected  to 
the  car  furnished  for  that  purpose,  it  was  error  to  permit  him  to  tes- 
tify in  his  own  behalf  that  some  other  kind  of  car  would  have  been 
better  for  the  purpose.  So  held  in  Chicago  A  N.  W.  Ry.  Co.  v.^Vaii 
Dresar,  22    Wis.  511. 

d.  Car  Door  Left  Open  by  Shipper  of  Horses. 

In  Hutchinson  v.  Chicago  St.  P.,  M.  A  O.  R.  Co.,  37  Minn.  524,  ^5 
N.  W.  433,  it  is  held  that  the  shipper  of  horses  cannot  recover  for 
loss  that  occurs  by  a  horse  jumping  from  the  car,  though  there  be 
negligence  on  the  part  of  the  carrier,  where  the  shipper  is  chargred 
with  the  duty  of  loading  the  horses,  and  negligently  leaves  the  car 
door  open,  from  which  the  horse  jumped. 

0.  Shipper's  Knowledge  That  Car  Door  is  Unsafe. 

In  Belts  V.  Farmery'  Loan  and  Trust  Co.,  21  Wis.  81,  it  is  held  that 
Where  the  owner  of  cattle  shipped  by  railroad,  who  undertook  to  put 
them  on  the  car,  knew  that  the  door  of  the  car  was  in  an  unsafe  con- 
dition, and  neglected  to  inform  the  station  agent,  who  was  ignorant 
of  the  fact,  he  could  not  recover  for  injuries  received  by  the  cattle 
in  escaping  from  the  car  in  consequence  of  such  defect. 

f.  Allowing  Car  to  Be  Started  before  Doors  Are  Closed — Stock  Loaded 
by  Shipper's  Employees. 
In  Newby  v.  Chicago,  R.  I.  &  P.  R.  Co.,  19  Mo.  App.  391,  it  is 
held  that  where  the  owner  of  cattle  contracts  to  do  the  loading,  and 
his  employees  allow  the  car  to  be  attached  to  the  train  and  started 
before  the  doors  are  closed,  the  carrier  is  not  liable  for  cattle  killed 
by  jumping  through  the  open  doors. 

^.  Railroad  Employee  Prevented  from  Locking  Car  Door  by  Owner's 
Agent— Escape  of  Horses. 

Under  a  contract  with  a  common  carrier  for  the  transportation  of 
horses,  they  were  placed  in  a  car,  and  an  employee  of  the  company 
was  directed  to  locic  it,  but  was  prevented  from  doing  so  by  an  agent 
of  the  owner  of  the  horses,  while  in  passage  some  of  them  were  lost 
by  escaping  through  the  door.  It  was  held  that  the  company  -was 
not  liable  from  the  loss,  heev,  Raleigh  &G.  R.  Co.,  72  N.  Car.  236. 
h.  Defect  in  Stock  Pens  Seen  by  Shipper. 

The  carrier  of  live  stock  cannot  exonerate  itself  from  damages  re- 
sulting from  a  breach  of  its  duty  to  furnish  suitable  stock  pens,  on 
the  ground  that  the  owner  of  the  stock  saw  the  condition  of  the 
pens.     So  held  in  Mason  v,  Missouri  Pac.  R.  Co.,  25  Mo.    App.  473. 

When  stock  tendered  for  shipment  are  placed  in  pens  provided  by 
the  company,  it  cannot  relieve  itself  from  liability  for  injuries  oc- 
curring through  defects  in  the  pens,  by  showng  that  the  owner  had 
knowledge  of  such  defects.  Gulf,  C.  &S.  F.  R.  Co.  t^.  Trawick,  80 
Tex.  270,  IS  S.  W.  Rep.  568,  18  S.  W.  Rep.  948;  Galveston,  etc., 
R.  Co.  V,  Jackson  (Tex.  Civ.  App.),  37  S.  W.  Rep.  255;  East  Line, 
etc. ,  R.  Co.  V,  Hall,  64  Tex.  615.  Compare  Gulf,  etc. ,  R.  Co.  v.  Wood 
(Tex.  Civ.  App.),  30  S.  W.  Rep.  715. 

i.  Delay  in  Furnishing  Cars— Escape  from  Stock  Pen— Contributory 
Negligence  in  Failing  to  Secure  Defective  Gate. 

Owing  to  the  defendant  railroad's  failure  to  furnish  cars  according 
to  the  promise  of  its  agent,  plaintiff  was  compelled  to  put  his  cattle 
in  defendant's  stock  pen,  the  gate  of  which  sagged  so  that  it  could 
not  be  latched  without  being  lifted.  The  escape  of  the  cattle  from 
the  pen  was  due  to  plaintiff's  failure  to  lift  the  gate  in  order  to 
latch  it.  And  he  had  not  called  upon  defendant  to  assist  him  in 
placing  or  securing  them  in  the  pen.  It  was  held  that  the  escape  of 
the  cattle  was  due  to  plaintiff's  carelessness,  and  there  could  be  no 
recovery  for  loss  resulting  from  their  escape.  St.  lyouis,  etc.,  Ry. 
Co.  V.  Law,  68  Ark.  218,  18  Am.  &  Bug.  R.  Cas.,  N.  S.,  286,  57 
S.  W.  258. 
j.  Shipper's  Interference  with  Management  of  Car — Injury  to  Horse. 

In  Roderick  v.  Baltimore  A  O.   R.  Co.,  7  W.  Va.  54,  it  is  held  that 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       433 

Notes 

a  common  carrier  will  not  be  liable  for  injury  to  a  horae  cauaed  by 
the  unwarrantable  interference  of  the  shipper  or  hia  agent  with  the 
maoagfement  of  the  car. 

k.  Shipper  Riding  in  Car  with  His  Horses  in  VIoiftion  of  Contract. 

Where,  in  the  absence  of  gross  negligence  on  the  part  of  the  car- 
rier, a  shipper  of  immigrant  movables,  including  a  apan  of  horses, 
rides  in  the  car  with  his  property,  over  the  objection  of  the  conductor 
in  charge  of  the  train,  and  in  violation  of  a  contract  of  shipment, 
in  which  he  expressly  agreed  to  ride  in  the  caboose  attached  to  the 
train,  and  by  reason  of  such  fact  alone  sustaina  a  fatal  injury,  he  is 
guilty  of  contributory  negligence  suflQcient  to  defeat  a  recovery  for 
such  injury.  So  held  in  Heumphreus  v.  Fremont,  etc.,  R.  Co.  (8. 
Dak.),  2  Am.  &  Eng.  R.  Cas.,  N.  8.,  546,  65  N.  W.  466. 

1.  Unloading  Cattle— Use  of  Defective  Chute  Found  on  Carrier's  Prem- 
ises. 
Plaintiff  shipped  cattle  on  the  defendant  road  under  a  special  con- 
tract to  load  and  unload  them  at  bis  own  risk,  in  consideration  of  a 
lower  rate.  Plaintiff  unloaded  them  early  in  the  morning  without 
notifying  defendant's  agent,  and  used  a  defective  chute  found  on 
the  premises,  belonging  to  the  defendant;  and  one  of  the  steers  waa 
injured  by  falling  through  the  chute.  It  waa  held  it  was  proper  to 
charge  that  if  the  jury  should  find  that  the  plaintiff  undertook  to 
unload  the  cattle  t>efore  daylight,  without  notice  to  defendant  or  its 
servanta,  and  in  so  doing  used  a  chute  which  he  knew  was  defective, 
he  was  guilty  of  negligence,  and  could  not  recover,  irrespective  of 
the  shipping  contract.  Candee  v.  New  York,  N.  H.  A  H.  R.  Co. 
(Conn.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  434,  49  Atl.  17. 

m.  Shipper  Taking  Horse  upon  Platform  with   Knowledge  That  It  Is 
Unsafe. 

In  Gulf,  C.  A  8.  F.  Ry.  Co.  v.  Wood  (Tex.  Civ.  App.),  30  8.  W. 
715,  it  is  held  that  the  fact  that  plaintiff,  in  loading  his  horse  on  de- 
fendant's cars,  took  it  upon  a  platform  which  he  knew  to  be  unaafe, 
does  not,  as  a  matter  of  law,  render  him  guilty  of  contributory  neg- 
ligence, such  question  being  always  for  the  jury, 
n.  Unloading  Horses— Not  Contributory  Negligence  to  Fait  to  Lead 
Horse  from  Car  Where  Failure  to  Furnish  Gang  Plank. 

A  verdict  for  plaintiff,  on  account  of  injuries  to  horses  while  un- 
loading a  stock  car,  will  not  be  disturbed  where  it  is  shown  that  the 
railroad  company  failed  to  supply  the  usual  gang  plank  for  unloading ; 
that  the  horse  waa  unloaded  directly  from  the  car  to  the  platform, 
and  that,  it  being  crowded,  jumped  off  the  platform,  and  was  injured. 
In  such  a  case  plaintiff  is  not  guilty,  aa  a  matter  of  law,  of  contrib- 
utory negligence  in  not  leading  his  animals  out  of  the  car.  So  held 
in  Chesapeake  A  O.  R.  Co.  v.  American  Exch.  Bank,  92  Va.  495,  23 
8.  E^.  935,  3  Am.  A  Eng.  R.  Cas.,  N.  8.,  424. 
o.  Injury  to  Horses— Failure  to  Notice  Defect  in  Car. 

The  failure  of  the  shipper  to  notice  a  defect  in  the  car  not  easily 
recognized,  and  consisting  of  apertures  between  the  slats  so  large 
as  to  permit  the  feet  of  the  horses  to  go  through,  is  not  such  neg- 
ligence on  his  part  as  will  preclude  a  recovery  by  him  for  injuries 
to  his  horses  resulting  from  their  getting  their  feet  through  such 
apertures  and  being  unable  to  get  them  back.  So  held  in  Union 
Pac.  R.  Co.  V,  Rainey,  19  Colo.  225,  61  Am.  A  Eng.  R.  Cas.  302. 
See,  also,  as  to  similar  defect  in  cars,  Ilaynes  v.  Wabash  R.  Co.,  54 
Mo.  App.  582;  Harris  v.  Northern  Ind.  R.  Co.,  20  N.  Y.  232.  See, 
also,  45  Am.  A  Eng.  R.  Cas.  356  abstr. ;  note,  55  Am.  A  Eng.  R. 
Cas.  395;  note,  30  Am.  A  Eng.  R.  Cas.  49. 

p.  Absence  of  Trap  Doors  Required  by  Statute— Effect  of  Shipper's 
Knowledge. 
In  Paddock  v.  Mo.  Pac.  Ry.  Co.,  60  Mo.  App.  328,  it  is  held  that    a 
shipper  who  knowingly  loads  hia  hogs  into  a  car  not  provided    with 
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tfap  doors,  aa  required  by  the  atatute  of  Miaaonri,  ia  not  estopped 
from  complaining'  of  injury  reaulting  from  tbeabaence  of  ancb  doorm. 
q.  Violation  of  Statute  Requiring  Maintenance  of  Suitable  Stock  Pens — 
Contributory  Negligence  No  Defense. 
In  Gulf,  C.  A  S.  F.  Ry.  Co.  Trawick,  80  Tex.  270,  IS  S.  W.  568,  it 
ia  held  that  under  Tex.  Rev.  St.,  art.  4236,  requiring  railroads  to  erect 
at  every  depot  or  place  eatabliahed  by  the  company  for  the  deliyexy 
or  reception  of  freight  suitable  buildings  and  enclosures  to  protect 
freight  of  every  description  from  damage,  a  railroad  cannot  avoid 
liability  by  showing  that  pens  erected  by  it  for  the  reception  of 
cattle  are  so  badly  kept  or  conatructed  aa  to  make  it  contribntory 
negligence  for  the  shipper  to  use  them.  A.  R.  Y. 


Louisville  &  N.  R.  Co.  v.  Lowe. 

{Couri  of  Appeals  of  Kentucky^  May  13^  1904-) 

[80  8.  W.  Rep.  768.] 

Injury  to  Car  Inspector— Duty  of  Master— Lookout 

Where  a  railroad  employed  nearly  200  men  at  a  junction,  including 
plaintiff,  who  was  employed  as  an  assistant  car  inapector,  and  as  such 
waa  required  to,  and  did,  go  on  defendant'a  tracks  in  the  performance 
of  his  duties,  defendant  owed  him  the  duty  to  keep  a  lookout  on  an 
engine  backing  down  upon  him  from  the  rear  while  plaiutitf  waa 
passing  along  the  track  to  a  toolhouse  after  having  inspected  a 
train,  in  order  to  prevent  injuring  him. 
3i^,Yf^--Contributory    Negligence    and  Negligence    after   Discovered 

Peril.* 
Defendant  was  liable    notwithatanding   plaintiff'a  negligence,  if, 
after  it  discovered  plaintiff's   negligence,  it  could    have    prevented 
the   injury  by  the  exercise  of  ordinary  care. 

Fellow  Servants. t 

A  car  inspector  at  a  railroad  junction  and  the  hostler  of  a  switch 
engine,  through  whoae  negligence  he  waa  injured,  were  not  fellow 
aervanta. 

Excessive  Verdict.  „       . 

Where  the  only  permanent  injury  to  a  railroad  car  inspector,  34 
years  of  age,  was  the  loas  of  one  arm,  a  verdict  in  favor  of  plaintiff 
for  $13,000  was  grossly  excessive.  tt     ^. 

Burnam,  C.  J.,  and  O'Rear  and  Barker,  JJ.,  diasenting. 

Appeal  from  Circuit  Court,  Washington  .County. 

**To  be  officially  reported." 

Action  by  William  S.  Lowe  against  the  LouisviUe  &  Nash- 
ville Railroad  Company.  From  a  judgment  in  favor  of  plain- 
tifiE,  defendant  appeals.     Reversed. 

W.  C.  McChord,  H.  W.  Bruce,  W.  D.  Hines,  Benjamin  D. 
Warfield,  and  E.  W.  Hines,  for  appellant. 
J.  W.  S.  Clements  and  J.  H.  Thurman,  for  appellee. 

*See  foot-note  appended  to  Louisville  &  K.  R.  Co.  v.  VanarsdelPt 
Adm'r  (Ky.),  10  R.  R.  R.  1,  33  Am.  &  Bug.  R.  Cas.,  N.  S.,  1,  where 
all  the  authorities  in  this  series  on  the  doctrine  of    discovered    peril 

are  collected.  .        ,,  ^  ^      ^t.  s,      ^ 

tAs  to  whether  inspectors  of  appliances,  etc.,  and  other  railroad 
employees  are  fellow  servants,  see  foot-note  appended  to  Marsh  ». 
Lehigh  Valley  R.  Co.  (Pa.),  9  R.  R.  R.  545,  32  Am.  A  Eng.  R.  Cat., 
N.  S.,  545,  where  all  the  preceding  authoritiea  in  this  series  are 
collected. 
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HOBSON,  J.  Appellee,  William  S.  Lowe,  was  in  the  aenr- 
ice  of  appellant,  the  Louisville  &  Nashville  Railroad  Com- 
pany, as  assistant  inspector  of  trains  at  Lebanon  Junction, 
which  is  a  town  of  about  1,200  inhabitants,  at  the  junction  of 
the  Knoxville  branch  with  the  main  line  of  appellant's  road. 
There  is  maintained  at  this  place  a  railroad  yard,  containing 
an  extensive  system  of  side  tracks,  used  in  making  up  freight 
trains  going  out  of  the  yards.  The  regular  trains,  too^  pass 
over  the  main  tracks,  and  are  sometimes  switched  on  the  side 
tracks,  so  that  cars  are  moving  about  the  yard  pretty  much 
all  the  time.  A  switch  engine  is  kept  in  the  yard  for  the 
purpose  of  switching  cars  and  making  up  trains.  Large  coal 
bins  are  maintained  there  by  the  appellant,  at  which  all  en« 
gines  are  supplied  with  coal.  Perhaps  as  many  as  150 
engines,  including  the  different  passages  of  the  switch  engine, 
pass  across  the  yard  every  day.  The  coal  bins  are  north  of  the 
station,  and  in  a  curve  of  the  track,  so  that  an  engine  beyond 
a  certain  point  cannot  he  seen  south  of  the  bins.  Appellee 
had  been  the  watchman  in  the  shops  for  about  six  weeks 
before  he  was  made  assistant  car  inspector.  On  the  12th  of 
September,  1899,  which  was  the  first  day  that  he  served  as 
car  inspector,  he  went  on  duty  at  6  p.  m.,  and  inspected  a 
freight  train  then  ready  to  go  out  southward  on  the  Knoxville 
branch.  The  train  was  standing  on  a  side  track  east  of  the 
main  track,  fronting  south.  He  began  at  the  engine  on  the 
west  side  of  the  train,  and  inspected  the  cars,  going  back 
from  one  to  another  until  the  inspection  was  finished,  when 
the  train  pulled  out.  The  toolhouse  to  which  he  was  then 
to  go  was  on  the  east  side  of  the  tracks,  and  south  of  the 
point  where  he  then  was.  So  he  walked  southward  along  by 
the  side  of  the  departing  train,  and,  when  the  side  track 
merged  in  the  track  next  west  of  it,  he  got  over  on  that  track, 
and  then  on  the  main  track.  While  he  was  walking  south- 
ward on  the  main  track,  an  engine  and  tender  backing  down 
on  that  track  ran  upon  him  in  the  rear,  knocking  him  down, 
cutting  off  his  right  arm,  and  inflicting  severe  bruises,  for 
which  injuries  he  recovered  damages  in  the  sum  of  $13,000. 
The  evidence  introduced  by  him  on  the  trial  tended  to  show 
these  facts:  The  track  was  straight  for  some  distance,  and 
appellee,  walking  along  with  his  back  to  the  engine,  could 
have  been  seen  by  the  persons  on  it  for  some  distance  if  a 
proper  lookout  had  been  kept.  The  tender  had  been  loaded 
with  coal  at  the  coal  bin.  The  coal  was  piled  up  higher 
than  the  engineer's  head,  so  that  his  line  of  vision  did  not 
reach  the  track,  but  rose  above  the  track  the  further  it  was 
prolonged,  and  he  was  therefore  unable  to  see  anything  on  the 
track  in  front  of  him.  A  passenger  train  from  the  south  was 
just  about  due  on  the  main  track,  and  appellee  supposed  that 
no  other  train  would  be  on  that  track.  So  he  kept  a  lookout 
in  front  of  him  for  it,  but  did  not  look  behind  him  after  he 
started  south.     When  he  turned  and  started  south,  he  looked 
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back,  and,  seeing:  nothing,  supposed  the  way  was  clear.  The 
engine  by  which  he  was  hurt  was  then  standing  at  the  coal 
bin  around  the  curve.  After  taking  coal,  it  came  rather 
rapidly  southward,  in  order  to  get  ofi  the  main  track  before 
the  arrival  of  the  passenger  train  from  the  south.  Appellee's 
proof  tended  to  show  that  no  signal  was  given  of  the  move- 
ments of  this  engine,  and  that  it  was  run  substantially  with- 
out any  lookout  in  front  of  it.  The  proof  is  conflicting  as  to 
whether  signals  were  given  by  the  ringing  of  the  bell,  and  as 
to  the  speed  of  the  train,  but  the  evidence  for  appellee  shows 
that  the  engine  was  running  at  something  like  12  or  15  miles 
an  hour.  When  it  stopped  after  running  over  appellee,  it 
was  just  even  with  the  engine  of  the  outgoing  freight  train, 
by  the  side  of  which  he  had  been  walking,  and  had  therefore 
run  something  like  a  quarter  of  a  mile  more  than  that  engine 
after  it  started  and  appellee  turned  and  began  to  walk  south. 
When  it  stopped  it  had  only  one  minute  to  get  in  on  the  side 
txsLck  in  time,  according  to  appellant's  proof.  Appellee  could 
not  go  directly  to  the  toolhouse,  because  the  outgoing  freight 
train  was  between  him  and  it.  He  perhaps  got  on  the  main 
track,  thinking  no  other  train,  except  the  passenger  train 
from  the  south,  could  properly  be  on  that  track  at  that  time, 
and  this  would  be  in  front  of  him.  There  is  some  evidence 
from  which  it  is  argued  that  the  time  had  already  expired 
when  any  other  train,  under  the  rules,  might  properly  use  the 
main  track.  The  men  in  charge  of  the  engine  did  not  see 
appellee  at  all,  and  did  not  know  he  was  hurt  until  informed 
by  others. 

Appellant  complains  that  the  court  refused  to  instruct  the 
jury  peremptorily  to  find  for  it.  It  also  complains  of  the 
instructions  given  by  the  court.  The  court,  in  substance^ 
instructed  the  jury  that  if  they  believed  from  the  evidence 
that  appellee,  at  the  time  he  received  the  injuries,  was  upon 
appellant's  track  in  the  usual  course  of  his  employment,  and 
that  its  agents  in  charge  of  the  engine  and  tender  that  injured 
him  negligently  failed  to  ring  the  bell  or  give  other  signal  of 
its  approach,  or  negligently  failed  to  stop  it  after  they  saw 
his  peril,  or  after  they  might  have  seen  it  by  the  use  of  rea- 
sonable care,  then  they  should  find  for  the  plaintiff,  unless  they 
believed  from  the  evidence  that  he  by  his  own  negligence 
contributed  to  such  an  extent  to  the  injury  that  but  for  his 
negligence  it  would  not  have  happened,  and  that  in  this  event 
he  could  not  recover,  unless  appellant's  agents  in  charge  of 
the  engine  and  tender  knew,  or  could  have  known  by  ordinary 
attention,  of  the  peril  in  which  his  negligence  had  placed 
him,  and  thereafter  failed  to  observe  reasonable  care  to  avoid 
the  injury  which  followed. 

It  is  earnestly  maintained  for  appellant  that  the  evidence 
shows  no  negligence  on  its  part;  that,  as  to  appellee,  it  was 
not  required  to  give  notice  of  the  movement  of  its  trains, 
or  keep  a  lookout  for  him  in  moving  them.     In  support  of  thia 
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view,  we  are  referred  to  a  number  of  decisions  in  other  juris- 
dictions; but,  without  discussing  them,  we  conclude  that  the 
rule  has  been  so  often  held  otherwise  in  this  state  that  it  is 
no  longer  an  open  question. 

Appellant  has  at  Lebanon  Junction  something  like  200 
employees.  The  place  at  which  appellee  was  injured  is 
used  by  them  and  by  other  persons,  to  a  great  extent,  in  com* 
ing  and  going.  The  proof  presents  a  case  where  the  presence 
of  persons  on  the  track  should  reasonably  be  anticipated  by 
those  in  charge  of  the  train.  The  point  was  not  far  from 
the  station — between  it  and  the  coal  bins — and  where  a  great 
many  people  passed  back  and  forth,  especially  during  the 
day.  In  Shelby's  Adm'r  v.  Cincinnati,  etc.»  Railroad,  85 
Ky.  224,  3  S.  W.  157,  the  intestate  was  in  the  yard  of  the 
railroad  at  Junction  City  for  the  purpose  of  soliciting  employ- 
ment in  watering  stock,  and  was  run  over  by  a  train  backed 
without  signal  or  outlook.  The  place  was  not  so  much  trav- 
eled as  in  the  case  before  us,  and  the  intestate  was  barely  a 
licensee,  and  yet  the  court  held  the  company  liable.  After 
showing  that  increased  vigilance  and  precaution  are  required* 
the  court  said:  ''But  it  is  obvious  that  neither  the  duty  of 
giving  the  warning  of  the  approach  of  trains,  taor  of  resorting 
to  the  proper  and  necessary  means  to  prevent  collision  with 
persons,  can  be  performed  unless  there  be  some  one  in  a 
position  to  see  ahead  of  the  train  and  to  control  it."  In 
Conley's  Adm'r  V.  Cincinnati,  etc.,  Railroad,  89  Ky.  402,  la 
S.  W.  764,  the  intestate  was  killed  in  like  manner  by  a  back- 
ing train  as  he  was  crossing  the  track,  and  the  case  is  dis- 
cussed on  the  idea  that  he  was  technically  a  trespasser.  The 
court  held  the  company  liable,  and  said :  ''A  train  of  run- 
ning cars — these  were  running,  according  to  the  appellant's 
proof,  at  the  rate  of  about  fifteen  miles  per  hour — is  more 
dangerous  to  the  life  of  persons  with  whom  it  comes  in  con- 
tact than  that  of  the  most  ferocious  and  powerful  wild  ani- 
mal. And  certainly  it  cannot  be  lawfully  turned  loose  to 
run  by  itself,  and  expose  persons  that  may  be  on  the  track, 
either  by  accident,  mistake,  or  design,  to  its  destructiveness. 
Humanity  positively  forbids  the  owner  of  property  that  is 
dangerous  to  human  life  and  safety  to  knowingly  turn  such 
property  loose,  even  upon  his  own  ground,  where  it  will  do 
mischief  even  to  a  technical  trespasser.''  In  L.  &  N.  Rail- 
road V.  Potts,  92  Ky.  30,  17  S.  W.  185,  the  deceased  was  in 
the  employ  of  the  railroad  company  at  Junction  City,  a  town 
of  about  400  people.  It  was  his  duty  to  enter  in  a  book  the 
numbers  of  the  cars  standing  on  the  side  tracks  and  point 
out  to  the  engineer  those  he  was  to  take  up.  While  standing 
on  one  of  the  tracks,  he  was  run  over  and  killed  by  some 
cars  detached  from  the  engine  moving  up  behind  him  with- 
out any  lookout  or  signal  of  their  approach.  The  court  said: 
yThe  Shelby  Case,  85  Ky.  224  [3  S.  W.  157],  which  occurred 
in  the  -same  town,  and  the  Conley  Case,  89  Ky.  402  [12  S, 
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W.  764],  seem  conclusive  of  the  question.  It  was  held  on 
those  cases  that  neither  a  train  nor  a  single  car  should  be 
permitted  to  move  on  a  side  track  in  a  city  or  town,  without 
some  servant  is  in  position  to  give  warning  of  its  approach^ 
and  to  control  its  movements.  *  *  *  It  was  as  essential 
that  the  servant  should  be  in  a  position  thus  to  see  and  give 
warning,  as  it  was  to  be  in  a  position  to  control  the  cars.  '*  In 
Barber  v.  Cincinnati,  etc.,  Railroad,  14  Ky.  Law  Rep.  869, 
21  S.  W.  340,  the  intestate  was  in  the  service  of  the  railroad 
company,  getting  out  ballast,  near  High  Bridge,  Ky.  The 
quarry  was  on  the  west  side  of  the  track,  and,  to  obtain  a  suit- 
able place  for  piling  the  rock,  he  had  to  wheel  it  across  the 
track  and  along  by  the  side  of  it  a  short  distance,  to  a  point 
on  the  east  side,  and  for  that  purpose  was  required  to  place 
plank  across  the  track  on  which  to  run  his  wheelbarrow. 
Warning  signals  by  the  train  to  laborers  working  on  the  road 
were  required  by  the  rules  of  the  company.  But  no  signal 
was  given  of  the  approach  of  the  train,  and  when  it  was  very 
close  to  the  intestate  he  ran  to  the  track,  and  tried  to  move 
the  plank  to  avoid  danger  of  the  train's  being  derailed.  In 
doing  this,  he  was  killed.  The  men  in  charge  of  the  train 
knew  of  the  labor  done  at  this  point,  and  the  mode  of  doing 
it.  The  trial  court  gave  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant,  but  on  appeal  this  was  re- 
versed. In  the  subsequent  case  of  Illinois  Central  Railroad 
Co.  V.  Mahan,  17  Ky.  Law  Rep.  1200,  34  S.  W.  16,  Mahan 
was  the  telegraph  operator  at  Arlington,  and  received  orders 
to  stop  an  extra  train.  It  disregarded  his  signal  to  stop,  and 
he,  seeing  that  a  collision  was  inevitable  with  a  passenger 
train  coming  in  the  opposite  direction,  unless  the  order  to 
stop  was  obeyed,  seized  a  lantern  and  followed  the  train  some 
30  yards,  waving  his  light.  It  stopped,  and  the  conductor 
came  back  to  him.  The  extra  then  backed  in  ofi  the  main 
track  to  get.  out  of  the  way  of  the  approaching  passenger 
train,  and  they  also  got  off  the  main  track  to  let  that  train 
pass.  In  doing  this  they  got  on  the  side  track  and  while 
standing  there  the  train  which  he  had  stopped  continued 
backing  down  on  the  side  track  without  any  lookout  or  signal 
of  its  approach,  and  ran  over  him.  Judgment  in  his  favor  was 
affirmed.  The  court  said:  "If,  in  the  emergency  which 
seemed  to  confront  him,  the  appellee  got  on  the  side  track, 
or  too  close  to  it,  when  there  was  space  elsewhere  within 
which  to  stand  or  walk  and  give  his  signals  to  the  approach- 
ing passenger  train,  he  was  perhaps  guilty  of  negligence,  but 
for  which  the  injury  would  not  have  occurred,  yet  it  is  man- 
ifest that,  by  the  exercise  of  ordinary  care  on  the  part  of  those 
controlling  the  backing  train,  the  danger  could  have  been 
discovered,  and  the  injury  averted.  By  witnesses  in  the  serv- 
ice of  the  appellant  it  is  shown  to  have  been  the  duty  of  those 
operating  the  extra  to  have  had  a  brakeman  on  the  rear  of 
the  backing  train,  who  might  give  warning  of  its  compara- 
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tively  noiseless  approach;  and  it  is  no  excuse  for  the  fail  are 
to  make  sach  provision  in  this  instance  to  say  that  the  com- 
pany was  using,  instead  of  the  usual  caboose,  a  box  car, 
\¥hich  did  not  conveniently  admit  of  this  customary  precau- 
tion. The  necessary  care  was  not  exercised  on  this  occasion^ 
and  the  failure  tu  exercise  it  was  gross  negligence." 

These  cases  control  the  one  before  us,  for  the  danger  from 
the  want  of  signals  of  the  approach  of  the  train,  or  outlook 
in  front  of  it,  was  greater  in  this  case  than  in  any  of  them, 
under  the  evidence.  The  same  rule  has  been  announced 
elsewhere.  Thus  in  2  Thompson  on  Negligence,  §  1839,  it  is 
said:  ^'Persons  lawfully  at  work  in  repairing  a  railway  track, 
or  in  repairing  a  highway  where  it  crosses  a  railway  track, 
cannot  be  expected  to  pursue  their  labors,  and  at  the  same 
time  maintain  a  constant  lookout  for  an  approaching  train. 
They  are  passive,  and  are  not  a  source  of  danger  to  the  train. 
Those  who  are  driving  the  train  are  active,  and  are  handling 
and  are  in  control  of  the  instrument  of  danger  and  mischief. 
The  obligation  or  reasonable  care  which  the  law  puts  upon 
the  railway  company  under  these  circumstances  therefore 
demands  nothing  less  than  an  active  vigilance  in  favor  of  per- 
sons thus  lawfully  at  work  upon  the  track,  and  the  giving  of 
seasonable  danger  signals  to  arouse  their  attention  and  en- 
able them  to  get  out  of  the  way  before  it  is  too  late." 
In  sections  1840-1842  it  is  shown  that  the  same  rule  applies  in 
favor  of  the  servants  of  a  contractor,  or  persons  engaged  in 
loading  or  unloadiog  cars,  or  receiving  mail  or  express  mat- 
ter. In  section  1846  the  care  required  in  moving  trains 
through  cities  and  towns  is  pointed  out,  and  it  is  laid  down 
to  be  negligence,  when  a  train  is  moved  backwards,  not  to 
have  a  person  keeping  a  lookout.  See,  also,  2  Shearman  & 
Redfield  on  Negligence,  §§  457,  458.  The  case  of  Illinois 
Central  Railroad  v.  Dick,  91  Ky.  434,  15  S.  W.  665,  is  not 
inconsistent  with  the  above.  In  that  case  Dick  was  only  a 
licensee  to  cross  the  track.  For  his  own  convenience  he  left 
the  usual  way  of  crossing,  and  was  walking  along  the  track. 
He  had  no  right  to  be  where  he  was.  At  least,  there  is  noth- 
ing in  the  case  to  ishow  that  his  presence  there  should  have 
been  anticipated,  or  that  it  was  a  place  at  which  the  servants 
of  the  company  should  have  been  on  the  outlook  for  persons. 
The  appellee  was  in  the  discharge  of  his  duties  in  going  from 
the  inspection  of  the  train  to  thetoolhouse  and  was  at  a  place 
at  which  the  presence  of  persons  on  the  track  might  be  an- 
ticipated. While  he  was  not  at  work  on  the  track,  he  was 
at  work  for  the  defendant,  and  was  lawfully  on  the  track  in 
the  course  of  his  employment,  and  is  as  much  within  the 
principle  of  the  rule  as  if  laboring  on  the  track.  Whether  he 
was  guilty  of  contributory  negligence  was  a  question  for  the 
jnry. 

It  is  earnestly  insisted,  also,  that  the  court  erred  in  instruct- 
ing the  jury  that  appellee  could  not  recover  if  but  for  his 
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negligence  the  injury  would  not  have  happened,  unless  appel- 
lant's  agents  in  charge  of  the   engine  and  tender  knew,  or 
could   by  ordinary  care  have  known,  of  the  peril  in    which 
his  negligence  had  placed  him,  and  thereafter  failed  to  observe 
reasonable  care  to  avoid   the    injury   which   ensued.   ^  The 
instruction  of  the  court  followed  the  lule  announced    in  an 
opinion   by  Judge  Crenshaw^  in  the  year  1856,  in  L.  &  N.  R. 
R.    Co.  V.  Yandell,  17  B.  Mon.  598.     It  was  reaffirmed  in  an 
opinion  by  Judge  Robinson  in  L.  &  N.  R.  R.  Co.  v.   Collins, 
2  Duv.  114,  8  Am.  Dec.  486,  and  L.  &  N.  R.  R.  Co.  v.  Rob- 
inson, 4  Bush,  507.     These  cases  have  since  been   followed 
by  the  court  so  often   that  the  question   is  no   longer    open. 
L.  &  N.  R.  R.  Co.  V.  McCoy,  81  Ky.  411;  L.  &  N.  R.  R.  Co. 
V.  Earl,   94  Ky.  374,  22  S.  W,  607;  Cahill  v.  R.  R.    Co.,  92 
Ky.  34S»  18  S.  W.  2;  L.  &  N.  R.  R.  Co.  v.  Schuster,  10   Ky. 
Law   Rep.  65,  7  S.  W.  874;  L.  &  N.  R.  R.  Co.  v.    Krey,  16 
Ky.  Law  Rep.  797,   29  S.  W.   869;  L.  &  N.  R.   R.   Co.    v. 
Hackman,  17  Ky.  Law  Rep.  81,  30  S.  W.  407;  R.  R.  Co.  v. 
Lewis,  18  Ky.  Law   Rep.  957,  38  S.  W.  482;  Crowley   v.  R. 
R.  Co.,  21  Ky.  Law  Rep.  1435,  55  S.    W.  434;  Flynn  v.  Ry. 
Co.,  no  Ky.  662.  62  S.  W.  490;  Gunn  v.  Felton,   Receiver, 
108  Ky.  565,  57  S.  W.  15.     To  same  effect,  see  i   Thompson 
on  Negligence,  §§  230-232;  Inland,  etc.,  Co.  v.    Tolson,   139 
U.S.    551,  II   Sup.   Ct.   653,  35  L.   Ed.  270;  Grand  Trunk 
Railway  v.  Ives,  144  U.  S.   408,  12  Sup.  Ct.  679,  36  L.  Ed. 

485. 

In  towns  and  cities  where  the  presence  of  persons  on  the 

track  of  the  railroad  may  be  rightfully  anticipated,  a  dae 
regard  for  human  life  requires  that  a  lookout  should  be  main- 
tained in  the  operation  of  engines  and  trains.  This  has  been 
often  declared.  The  place  where  the  injury  sued  for  occurred 
was  in  a  town,  and  at  a  place  which  was  used  not  only  by 
the  numerous  employees  of  appellant,  but  by  other  persons, 
in  passing  from  the  station  to  the  coalyards,  and  from  one 
portion  of  the  town  to  another.  The  presence  of  persons 
on  or  about  the  track  at  the  point  where  the  injury  occurred 
should  reasonably  have  been  anticipated,  and  it  was  incum- 
bent on  those  operating  the  engine  in  question  to  keep  a 
lookout.  Otherwise  all  the  care  would  be  required  of  those 
on  the  track,  and  none  would  be  required  of  those  operating 
the  train.  Instructions  embodying  the  view  of  the  law  in- 
sisted on  for  appellant  have  been  held  erroneous  by  this  conrt 
as  to  persons  rightfully  on  the  track  at  such  places,  on  the 
ground  that  they  placed  all  the  care  on  the  person  injured 
L.  C.  &  L.  R.  R.  V.  Goetz's  Adm'r,  79  Ky.  442,  42  Am.  Rep. 
227;  L.  &  N.  R.  R.  Co.  V.  Clark's  Adm'r,  105  Ky.  571,  49  S. 
W.  323.  In  view  of  the  character  of  the  place  where  the 
accident  occurred,  and  the  fact  that  the  deceased  was  not  a 
trespasser,  the  court  properly  qualified  the  instruction  on 
contributory  negligence  as  indicated. 
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It  is  further  urged  that  appellee  and  the  men  in  charge  of  the 
engine  were  fellow  servants,  being  all  engaged  in  the  oper- 
ations of  the  yard,  and  that,  at  any  rate,  appellant  is  not 
liable,  except  for  the  gross  negligence  of  its  man  in  charge  of 
the  engine.  The  engine  was  run  from  the  coal  bin  to  the  side 
track  by  a  man  eoaployed  for  that  purpose  to  take  charge  of 
the  engines  in  the  yard,  and  known  as  the  "hostler."  There 
is  much  conflict  in  the  authorities  as  to  who  are  fellow  serv- 
ants, but  the  rule  in  this  state  has  been  steadily  maintained 
from  the  beginning.  In  L.  &  N.  Railroad  Co.  v.  Collins,  63 
Ky.  1 14,  87  Am.  Dec.  486— the  first  case  on  the  subject- 
where  a  laborer  on  an  engine  in  the  yard  was  injured  by  the 
negligence  of  the  man  in  charge  of  the  engine,  this  court 
said:  ''The  only  consistent  or  maintainable  principle  of  the 
corporation's  responsibility  is  that  of  agency.  'Qui  facit  per 
alium  facit  per  se.'  It  is  therefore  responsible  for  the  negli- 
gence or  unskillfulness  of  its  engineer,  as  its  controlling 
a^ent  in  the  management  of  its  locomotives  and  running  cars, 
and  that  responsibility  is  graduated  by  the  classes  of  persons 
injured  by  the  engineer's  neglect  or  want  of  skill.  As  to 
strangers,  ordinary  negligence  is  sufBcieot;  as  to  subordinate 
employees  associated  with  the  engineer  in  conducting  the 
cars,  the  negligence  must  be  gross;  but  as  to  employees  in 
a  different  department  of  service,  unconnected  with  the  run- 
ning operations,  ordinary  negligence  may  be  su£Bcient. 
Among  common  laborers,  constituting  a  distinct  class,  all 
standing  on  the  same  platform  of  equality  and  power,  and 
engaged  in  a  merely  incidental,  but  independent,  service,  no 
one  of  them,  as  between  himself  and  his  co-equals,  is  the  cor- 
poration's agent;  and  therefore  it  is  not,  on  the  principle  of 
agency  or  otherwise,  responsible  for  damage  to  one  of  them 
resulting  from  the  act  or  omission  of  another  of  them,  al- 
though each  of  the  company's  employees  would  be  its  agent 
as  to  entire  strangers  to  it."  This  case,  and  a  number  of 
others  following  it,  were  reviewed  and  approved  in  L.,  C. 
&  L.  Railroad  Co.  v.  Cavens,  72  Ky.  559*  and  still  later  in 
Greer  v.  L.  &  N.  Railroad  Co.,  94  Ky.  169,  21  S.  W.  649.  42 
Am.  St.  Rep.  345,  and  Illinois  Central  Railroad  Co.  v.  Hil- 
liard,  99  Ky.  684,  37  S.  W.  75.  In  the  last  case  the  conductor 
of  a  train  was  injured  by  the  negligence  of  a  car  inspector, 
and  it  was  insisted  that  the  jury  should  have  been  instructed 
that  they  were  fellow  servants,  or  that  the  company  was  at 
least  liable  only  for  the  gross  negligence  of  the  car  inspec^tor. 
The  court  held  otherwise,  and  said:  "In  the  first  place,*the 
person  employed  at  Mound  Station  to  inspect  each  car  of  a 
train,  and  ascertain  if  it  is  in  a  safe  condition,  was  not  a  fel- 
low servant  of  plaintiff,  in  the  sense  of  being  upon  a  common 
footing,  and  agents  of  each  other.  They  acted  in  different 
spheres,  and  neither  could  or  was  required  to  know  whether 
the  other  was  properly  doing  his  duty.     In  the  second  place. 
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it  would  have  been  improper  to  require  the  jury  to  believe 
the  inspector  was  guilty  of  gross  negligence.  The  simple  in- 
quiry was,  as  they  had  been  instructed,  whether  the  company* 
through  its  inspector,  used  ordinary  care  in  examining  the 
cars,  so  as  to  ascertain  whether  the  ladder3  attached  to  each 
were  in  a  safe  condition,  for  it  was  the  legal  duty  of  the  com- 
pany to  guard  against  every  source  of  danger  they  coald,  by 
the  exercise  of  that  kind  and  degree  of  care,  foresee  and  pre- 
vent; and,  while  a  railroad  company  cannot  be  required  to 
insure  the  safety  of  a  train,  it  is  bound  to  make  a  reasonable^ 
proper,  and  careful  examination  of  each  car."  In  L.  &  N. 
Railroad  Co.  v.  Davis,  14  Ky.  Law  Rep.  716,  a  switch  engineer 
in  a  railroad  yard  was  held  not  to  be  a  fellow  servant  of  a 
switchman  and  coupler  in  the  yard.  In  L.  &  N.  Railroad  Co. 
V.  Moore,  83  Ky.  675,  a  fireman,  while  acting  as  engineer, 
was  held  to  be  engineer  for  the  time,  and  not  to  be  a  fellow 
servant  of  the  brakeman.  The  same  rule  has  been  applied 
as  between  the  crews  of  different  trains,  and  it  seems  to  us  to 
be  a  very  unsubstantial  distinction  between  the  engineer  who 
runs  an  engine  in  the  yard,  and  one  who  runs  it  at  other 
stations  along  the  road,  as  the  fireman  usually  does  in  switch* 
ing.  Appellee  had  no  control  of  the  engineer  in  charge  of 
this  engine.  He  had  nothing  to  do  with  the  running  of  the 
trains  or  the  running  operations  of  the  road.  He  was  en- 
gaged in  a  distinct  department,  his  only  duty  being  to  inspect 
cars. 

Lastly,  it  is  insisted  that  the  verdict  is  excessive.  Appellee 
is  34  years  of  age,  and  was  earning  a  dollar  a  day.  He  has 
lost  one  arm,  and  does  not  appear  to  have  received  other 
permanent  injury.  In  no  case  before  this  court  has,  it  ever 
sustained  so  large  a  verdict  for  such  an  injury,  and  we  are 
all  of  opinion  that  the  verdict  is  excessive,  and  that  for  this 
reason  a  new  trial  should  be  granted.  We  see  no  other  error 
in  the  record. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

BURNAM,  C.  J.,  and  O'REAR  and  BARKER,  JJ.,  dis- 
sent, because  peremptory  instructions  were  not  given. 


Haas  v.  New  Orleans  Rys.  Co. 

{Supreme  Court  o/Louisiana^  May  /^,  1904,) 
[36  So.  Rep.  670.] 

Collisions— Care    Required  of  Street  Railway  and  Other    Users    of 
Streets. 
In  a  case  aounding  in  damages  growing  out  of  a  collision   between 
an   electric  car  and  a  float,  the  crowded  street  rendered  it  necessarj 
to  be  more  than  uaually  careful. 
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8«nrM~-8ama— Negligence  of  Motorman.* 

It  devolved  upon  the  floatman  not  to  attempt  to  cross  in  face  of 
danger,  and  the  motoneer  to  hold  his  car  under  control  so  as  to  be 
able  to  atop  within  the  shortest  possible  distance.  The  failure  was 
with  the  latter. 

Sufficiency  of  Evidence.* 

The  court  carefully  examined  the  testimony,  and,  after  considera- 
tion, concluded  that  the  weight  of  the  testimony  was  with  plaintiff, 
and  afiQrmed  the  verdict  of  the  jury  and  the  judgment  of  the  district 
conrt. 

(Syllabus  by  the  Coutt.) 

Appeal  from  Civil  District  Coart,  Parish  of  Orleans; 
Thomas  C.  W.  Ellis,  Judge. 

Action  by  John  Haas  against  the  New  Orleans  Railncays 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Denegre,  Blair  &  Denegre  (Victor  Leovy,  of  counsel),  for 
appellant. 

Frank  Edward  Rainold,  for  appellee. 

BREAUX,  C.  J.  Plaintiff  sued  the  defendant  for  $io,ooo 
damages  for  personal  injuries  he  alleges  he  suffered  from  an 
accident  for  which  he  seeks  to  hold  the  latter  liable. 

The  case  was  tried  before  a  jury.  They  returned  a  verdict 
for  plaintiff  for  the  sum  of  $2,500. 

There  was  a  collision  at  about  4  p.  m.  between  a  car  of  the 
defendant  company  and  a  heavy  two-mule  dray  or  float,  driven 
by  plaintiff  on  April  19,  1902,  on  Tchoupitoulas  street,  be- 
tween Foydras  and  Natchez  alley. 

Tchoupitoulas  has  one  line  of  cars,  and  during  the  working 
hours  its  capacity  is  sometimes  tested  by  the  many  wagons 
and  drays  conveying  loads  of  merchandise  to  or  from  the 
different  commercial  houses  located  on  this  street,  for,  al- 
though it  is  a  busy  street,  it  is  not  at  all  broad. 

According  to  the  evidence,  plaintiff  and  his  helper  were 
employed  in  hauling  coffee  for  Stewart,  Carnel  &  Co.  The 
driver  was  seated  on  the  left,  and  Smith,  the  helper,  on  his 
right.  They  drove  down  the  street  in  the  direction  of  Canal 
street,  on  the  right  or  river  side  of  the  street,  to  a  point 
opposite  the  store  of  Coleman  Bros.  The  mules  were  facing 
Canal  street.  They  were  at  a  standstill  until  the  driver  sought 
to  cross  the  street  from  right  to  left.     It  became  necessary 

*Ab  to  the  care  required  of  those  driving  other  vehicles  on  streets 
upon  which  street  cars  are  run,  see  foot-note  appended  to  Montgomery 
St.  Ry.  V.  Hastings  (Ala.),  10  R.  R.  R.  2,  33  Am.  &  Eng.  R.  Cas., 
N.  8.,  2,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected or  referred  to. 

As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Rouse 
V.  Detroit  Electric  Ry.  (Mich.),  10 R.  R.  R.  58,  33  Am.  ft  Eng.  R.  Cas., 
Nt  S.,  58. 

As  to  the  mutual  rights  and  duties  of  street  railways  and  other 
users  of  streets,  see  foot-note  appended  to  Hayden  v.  Fair  Haven 
A  W.  R.  Co.  (Conn.),  10  R.  R.  R.  32,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  32. 
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in  crossing,  or  attempting  to  cross,  to  make  a  turn,  or  follow 
or  describe  about  half  of  a  circle.  Before  attempting  to 
cross,  plaintifi  and  his  helper  rose  from  their  seats  on  the 
dray,  and  stood  up  to  see  where  the  car  was.  The  driver  says 
that  he  saw  the  car  on  the  south  side  of  Natchez  alley,  a  dis- 
tance of  about  250  feet  from  where  he  was  stopped  at  the  time 
with  his  dray,  and  that  the  car  had  stopped.  He  could  not 
tell  whether  it  was  stopped  by  the  poles  of  a  float  or  a  spring 
wagon.  It  was  then  that  he  attempted  to  cross  the  street  by 
making  the  turn  in  question. 

When  about  midway  the  turn,  a  spring  wagon,  which  was 
coming  down  the  street  on  its  way  to  Canal,  on  the  left  or 
wood  side  of  the  street,  stopped  his  mules,  and  brought  the 
dray  to  a  dead  stop  while  it  was  still  on  the  car  track.  By 
the  turn  made  by  the  mules  the  wheels  of  the  dray  had  be- 
come locked,  and  could  not  be  moved  while  these  mules  were 
pulling  at  right  angle  from  the  float. 

Plaintiff's  witnesses  testify  that  they  saw  the  advancing  car 
only  when  it  was  about  12  feet  from  the  float.  It  was  then 
too  late  to  prevent  the  collision.  The  car  struck  the  front 
wheel  of  the  float.  The  helper  jumped  down,  fell,  but  was 
not  injured.  The  driver  was  thrown  down  and  injured.  We 
will  refer  to  the  extent  of  the  injury  later.  There  are  points 
of  difference  in  the  testimony. 

The  testimony  of  the  motoneer  impresses  us  as  that  of  an 
intelligent  and  truthful  witness.  He  seems  to  understand 
thoroughly  the  work  of  running  electric  cars.  He  says  that 
he  made  a  stop  at  the  crossing  of  Canal  and  Tchoupitoulas 
and  took  on  passengers,  and  that  at  Gravier  street  he  made 
another  stop  for  another  passenger.  He  rang  his  gong  for 
Natchez  alley,  and  had  passed  this  point  about  a  car's  length 
when  he  saw  a  float  coming  from  the  left  side  of  the  street; 
the  mules  were  almost  directly  across  the  street;  the  streets 
were  damp ;  he  put  on  the  brakes ;  he  was  then  about  45  feet 
away  from  the  float;  he  was  confident  that  the  driver,  at  the 
time  he  was  undertaking  to  cross  the  street  as  before  men- 
tioned, could  not  see  the  car,  because  his  view  of  the  car  was 
obstructed  by  a  double  team  wagon  that  stood  in  front  of 
Lazard  Levy's  store;  that  when  he  came  in  view  of  the  car 
he  had  the  car  reverse  on.  It  did  not  prevent  the  bumper 
of  his  car  and  the  front  wheel  of  the  float — that  is,  the  wheel 
on  the  Canal  street  side — from  colliding  as  before  mentioned. 
This  witness  denies,  emphatically  that  he  was  blocked  by 
wagons  or  drays  at  any  time  prior  to  the  collision.  He  states 
that  he  did  not  see  the  float  before  it  started  across  the  track, 
because  his  view  was  obscured  by  the  wagon  in  front  of 
Lazard  Levy,  and  plaintiff,  he  says,  was  prevented  by  the 
same  cause  from  seeing  the  car  when  he,  plaintiff,  started 
to  cross  the  street. 

It  is  but  just  here  to  mention,  as  it  has,  as  read  by  us  in  the 
record,  every  appearance  of  entire  sincerity,  that  this  witness 
said : 
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''There  was  oothinsr  on  earth  that  1  did  not  do,  that  I  could 
do,  to  avoid  that  accident;  if  it  had  been  my  own  brother  or 
father*  I  couldn't  possibly  avoid  it,  and  when  I  saw  the  man 
was  hurt,  possibly,  by  the  accident,  I  was  sincerely  sorry,  and 
nobody  around  there  or  near  there  tried  to  attach  any  blame 
to  me  at  the  time." 

With  reference  to  the  extent  of  the  injury  suffered  by  plain-' 
tifi,  there  is  difference  of  opinion. 

His  attending  physician  has  found  it  much  greater  than 
the  two  other  physicians  who  testified. 

One  of  these  physicians  says  that  when  he  examined  plain- 
tifi  there  was  no  permanent  injury,  or  any  condition  that 
would  afiect  his  physical  condition. 

We  are  informed  by  the  testimony  that,  within  the  time 
that  plaintiff  said  he  was  still  suffering  greatly,  he  met  a  party 
of  acquaintances  and  sparred  and  skylarked  with  them,  and 
presented  the  appearance  of  a  man  who  was  not  in  a  great 
suffering  condition. 

We  will  not  stop  to  point  out  with  great  particularity  cer- 
tain inconsistencies  or  contradictions  in  the  testimony  of  wit- 
nesses. There  was  fault,  negligence,  or  error  of  judgment 
on  the  part  of  one  or  the  other — the  motoneer  or  the  driver. 
We  are  not  inclined  to  the  conclusion  that  it  was  an  accident 
entirely  unavoidable. 

The  drayman  has  the  right  to  the  use  of  the  streets,  and  to 
cross  from  one  side  to  the  other  of  the  street  after  having 
exercised  due  care  and  precaution  to  avoid  collision.  The 
defendant  railway,  on  the  other  hand,  has  the  right  to  the 
use  of  its  tracks,  and  to  run  its  cars  in  carrying  its  passengers. 

The  testimony  leads  to  the  unavoidable  inference  that 
plaintiff  stopped  to  satisfy  himself  whether  or  not  the  way 
was  clear.  The  strong  probabilities  are,  according  to  the 
testimony,  that  he  would  have  made  the  crossing  in  time 
to  escape  injury  if  he  had  not  been  stopped  by  the  small 
wagon  on  the  opposite  or  wood  side  of  the  street.  Cases 
such  as  these  do  not  fall  within  the  terms  of  any  particular 
rule  regarding  negligence. 

Each  case  is  to  be  decided  largely  on  its  particular  facts. 
The  driver  had  gone  on  the  track,  and  was  prevented  by  a 
sudden  obstacle  from  effecting  the  crossing  as  he  expected. 

Suddenly  the  car,  masked  from  view  by  the  wagon,  ran  up 
and  struck  his  dray,  and  caused  the  fall  of  which  plaintiff 
complains. 

It  is  the  duty  of  the  drayman  to  leave  the  track  when  the 
car  approaches,  and  not  to  impede  it  when  it  crosses  the 
street,  but,  if  the  dray  is  stopped  while  attempting  to  cross, 
the  drayman  can  scarcely  be  held  at  fault  for  an  act  over 
which  he  had  no  control. 

How  is  it  with  defendant?  Is  the  showing  made  by  the  ter- 
timony  such  as  to  justify  us  in  setting  aside  the  jury's  verdict? 

It  is  the  duty  of  the  company  to  exercise  ordinary  care,  or 
it  must  respond  in  damages. 
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The  compaDy's  employee  should  guard  against  accident  in 
a  street  where  it  would  not  otherwise  \)e  reasonably  safe 
to  run  the  car.  He  should,  in  a  busy  street,  as  this  seems  to 
be,  keep  a ''lookout."  He  must  keep  control  of  the  car  in 
order  to  be  able  to  stop  it  within  a  reasonable  distance. 

The  instruction  of  defendant's  company  was,  ''when  ap- 
proaching vehicles  or  persons  on  the  tracks,  to  give  several 
strikes  on  the  gong,  and  not  to  run  nearer  than  so  feet  of 
same  unless  your  car  is  under  perfect  control." 

We  infer  that  defendant's  employee  saw  or  should  have  seen 
this  dray  at  a  distance  of  so  feet,  and  that  if  under  control, 
as  required,  it  would  have  been  possible  to  stop  his  car  within 
that  distance. 

The  car  was  traveling  at  slow  rate  (about  six  miles  an  hour) 
on  a  busy  street  in  which  there  were  many  vehicles,  which 
required,  when  passing  wagons,  greater  attention  than  must 
be  given  in  other  thoroughfares. 

We  understand  that  it  is  frequently  dangerous,  owing  to  the 
crowded  number  of  wagons  in  the  street,  to  run  at  a  rate  over 
four  miles  an  hour.  At  that  rate  of  movement  of  the  car, 
after  defendant's  employee  saw  the  dray,  even  according  to 
his  own  statement,  it  would  have  been  possible  to  stop  in 
time  to  prevent  the  accident. 

The  statement  of  the  motoneer  also  is  that  his  view  on  the 
track  was  obscured  by  a  wagon  on  the  side  of  the  street  be- 
tween the  point  at  which  plaintiff's  wagon  was  stopped,  as 
mentioned  before,  and  the  car.  It  occurs  to  us  that  a  mo- 
toneer in  a  very  busy  street  should  be  alert,  and  actively 
begin  to  apply  his  brakes,  on  losing  command  of  the  view 
immediately  in  front  of  his  car.  Had  he,  at  the  time  that 
his  view  became  obscured,  as  we  appreciate  the  facts,  com- 
menced to  apply  the  brake  and  slacken  the  speed  of  his  car, 
he  would  have  been  amply  able  to  stop  his  car  in  time. 

In  ascertaining  the  facts,  something  is  left  to  the  discretion 
of  the  jury;  they  see  and  hear  the  witnesses,  and  have  the 
opportunity  of  forming  their  conclusion  from  personal  obser- 
vation. 

We  have  not  discovered  that  they  have  erred  in  their  finding 
for  plaintiff. 

This  brings  us  to  the  consideration  of  the  quantum  of  dam- 
ages. 

Plaintiff  was  confined  about  four  weeks  to  his  bed.  He 
suffered  considerably.  His  daily  earnings  prior  to  his  fall 
were  small.  The  testimony  of  the  defendant's  witnesses  to 
the  effect  that  plaintiff  had  a  friendly  bout  with  a  companion 
on  a  cool  and  bracing  December  morning  over  seven  months 
after  he  had  received  injury  has  no  importance  in  determin- 
ing the  amount. 

It  only  arrests  attention  because  of  plaintiff's  eagerness  as 
a  witness  to  deny  that  he  sparred  at  all.  It  creates  the  im- 
pression of  a  general  negation,  even  of  that  which  shonld 
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have  DO  bearing,  and  which  could  have  been  allowed  to  pass 
without  giving  it  the  special  attention  it  received  from  plain- 
tiff as  a  witness. 

Considering  the  facts  and  views  of  physicians  as  a  whole, 
we  arrive  at  the  conclosion  that  the  amount  alllowed  by  the 
jury  should  remain  unchanged. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  judgment  of  the  court  a  qua  be,  and  the  same  is 
hereby,  affirmed. 

On  Rehearing. 
(May  23,  1904.) 

In  this  case  the  court,  after  having  heard  the  application 
for  a  rehearing,  decided  to  reject  it,  save  as  to  the  amount  of 
the  judgment,  which  will  be  fixed  at  $1,500,  instead  of  $2,<oo. 

The  law  and  the  evidence  being  with  plaintiff,  the  applica- 
tion for  a  rehearing  is  refused.  The  judgment  prior  to  this 
refusal  was  amended. 

It  is  now  ordered  that  plaintiff  do  have  judgment  against 
defendant  for  $1,500,  with  interest  thereon  as  previously 
decreed,  instead  of,  as  heretofore,  $2, 500. 

After  amendment,  rehearing  refused. 


Cleveland,  C.  ,  C«  &  St.  L.  Ry.  Co.  v.  Druien. 

{Court  of  Appeals  of  Kentucky^  May  19^  1904,) 
[80  S.  W.  Rep.  778.1 

Carriers — Contract  of  Carriage— Damage  by  Fire — Limitation  of  Lia- 
bility—Validity in  State  of  Shipment.* 
Const.  §  196,  declares  that  no  common  carrier  shall  be  permitted 
to  contract  for  relief  from  its  common-law  liability.  A  carrier  con- 
tracted in  Illinois  to  carry  freight  into  Kentucky,  and  the  contract 
relieved  the  carrier  from  liability  for  damages  caused  by  fire  not 
arising  from  its  negligence,  which  limitaton  of  common-law  liability 
was  valid  nnder  the  laws  of  Illinois,  and  the  freight,  while  in  transit 
in  Illinois,  was  destroyed  by  an  accidental  fire :  held^  that  in  an  action 
in  Kentucky  against  the  canrier  for  the  destruction  of  the  freight  the 
limitation  of  liability  in  the  contract  was  a  good  defense. 

Appeal  from  Circuit  Court,  Jeiierson  County,  Common 
Pleas  Division. 

"To  be  ofiBcially  reported." 

Action  by  James  L.  Druien  against  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

*See  generally,  note  appended  to  Burnett  v.  Pennsylvania  R.  Co. 
(Pa.),  4  Am.  ft  Bug.  R.  Cas.,  N.  8.,  449;  Chicago,  B.  &  Q.  R.  Co.  v. 
Gardiner  (Neb.),  6  Am.  ft  Eng.  R.  Cas.,  N.  8.,  534;  Pittsburgh,  etc., 
Ry.  Co.  V.  8heppard  (Ohio),  6  Am.  ft  Eng.  R.  Cas.,  N.  8.,  528; 
Mener  v.  Chicago,  M.  ft  St.  Paul  R.  Co.  (8.  Dak.),  2  Am.  ft  Eng. 
R.  Cas.,  N.  8.,  493;  Hughes  v.  Pennsylvania  R.  Co.  (Pa.),  2  R.  R. 
R.  925,  25  Am.  ft  Eng.  R.  Cas.,  N.  8.,  925. 
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Humphrey,  Burnett  &  Humphrey  and  Jno.  T.  Dye,  for 
appellant. 

Fairleigh,  Straus  &  Fairleigb  and  G.  S.  &  J.  A.  Fulton,  for 
appellee. 

O'REAR,    J.    The     appellant,     Cleveland,    Cincinnati, 
Chicago  &  St.   Louis  Railway  Company,  is  an  Ohio  and 
Indiana  corporation,  operating  a  line  of  railroad  connecting 
Peoria,  in  the  state  of  Illinois,  with  Louisville,  in  the  state  of 
Kentucky.     The  latter  city  is  one  of  the  termini  of  its  rail- 
road.    On  the  20th  day  of  July,  1899,  the  appellee  delivered 
to  the  appellant  at  Peoria,  111.,  16  horses,  being  one  car  load,, 
to  be  transported  by  the  appellant  over  its  line  of  railroad 
from   Peoria  to    Louisville,  there   to  be  delivered   by  the 
appellant  to  its  connecting  line  for  transportation  to  Bards^ 
town,  in  Nelson  county,  Ky.     The  shipment  was  a  through 
one  from  Peoria,  111.,  to  Bardstown,  Ky.     The  railroad  com- 
pany, at  the  time  it  received  the  horses,  made  and  delivered 
to  the  appellee  a  through   bill  of  lading,  providing  for  the 
delivery  to  its  connecting  line  at  Louisville,  which  contained 
stipulations    limiting     its    liability    for    loss    or    damage 
to  the  property    while    in    transit.     On    appellant's    line 
of  railroad  at  a  point  in  the  state    of    Illinois    the    car 
in    which    appellee's    horses    were  caught  fire  while  the 
train    was    running,    whereby    three    of  the  horses  were 
killed,   and    two    others    so    severely  injured  as  to  prac- 
tically destroy  their  value.    This  suit  was  brought  on  the  con- 
tract of  earn  age  to  recover  of  appellant  the  damages  sustained 
by  appellee  for  the  loss  and  injuries    named.     The    peti- 
tion charged  the  loss  and  damage  in  this  language:    "Plain- 
tiff avers  that  while  said  horses  were  in  transit  and  being 
transported  by  defendant  under  its  said  agreement,  and  by 
the  negligence  of  the  defendant,  three  of  said  horses  were 
killed,  or  so  injured  that  they  died  therefrom  within  less, 
than  seven  days,  and  two  others  severely  injured,  so  as  to 
greatly  impair  their  value;  all  of  which  injuries  were  received 
and  incurred  on  defendant's  line  of  railway  in  the  state  of. 
Illinois,  while  in  defendant's  custody  and  under  its  control, 
and  on  said  day  of  July,  1899 — all  to  the  damage  of  the  plain- 
tiff in  the  sum  of  $i,375*''    The  answer  denied  the  charge  of 
negligence.     By  the  second  paragraph  of  the  answer  the  rail-- 
way  company  pleaded  that  the  horses  were  delivered  to  it  in 
Illinois;  that  the  bill  of  lading  evidencing  the  contract  be- 
tween the  parties  was  there  signed  by  the  railway  company 
and  the  plaintiff,  through  his  agent;  that  this  bill  of  lading  pro-^ 
vided  that  the  railway  company  should  not  be  responsible  for 
any  injury  occasioned  to  the  horses  by  fire  not  the  result  of 
the  negligence  of  the  railway  company;  that  the  only  injury 
received  by  the  horses  was  from  an  accidental  fire,  which  was 
not  the  fault  of  the  railway  company;  that  this  stipulation  in 
the  bill  of  lading  was  valid  by  the  law  of  the  state  of  Illinois;, 
that  the  contract  of  shipment  was  made  in  Illinois;  that. 
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« 

the  carriage  began  in  that  state,  and  that  the  fire  occurred 
in  that  state.  Other  defenses  were  tendered  in  additional 
paragraphs  of  the  answer,  bat  a  demurrer  was  sustained  to 
them. 

In  view  of  the  conclusion  at  which  we  have  arrived,  we  do 
not  deem  it  necessary  to  notice  further  the  defenses  held 
bad  on  demurrer.  The  demurrer  was  overruled  as  to  the  first 
two  paragraphs.  The  efiect  of  the  ruling  of  the  court  was  to 
hold:  (i)  That  the  stipulation  limiting  the  liability  of  the 
carrier  for  loss  or  damage  resulting  from  fire  not  caused  by 
its  negligence  is  a  valid  stipulation,  enforceable  against  the 
plaintiff  in  this  action.  (2)  That,  therefore,  the  denial  of 
negligence  is  a  sufiQcient  plea. 

fjpon  the  issue  whether  the  fire  was  the  result  of  appel- 
lant's negligence  the  jury  found  a  verdict  for  the  railroad 
company.  Upon  motion  for  a  new  trial  made  by  the  plaintiff 
the  court  retracted  its  ruling,  and  held  that  the  stipulation 
contained  in  the  bill  of  lading  limiting  the  liability  of  the 
carrier  is  not  an  enforceable  one  in  this  action.  The  new 
trial  was  consequently  granted.  At  the  second  trial  precisely 
the  same  evidence  was  introduced  as  upon  the  first.  The 
court  peremptorily  directed  the  jury  to  find  the  plaintiff's 
damages,  about  which  there  was  really  little  or  no  dispute. 
This  ruling  of  the  trial  court  presents  the  real  question  for 
decision  here,  which  is,  was  the  stipulation  in  the  bill  of  lad- 
ing valid  as  a  defense  to  this  action.^ 

It  is  claimed  by  appellant,  and  conceded  by  appellee,  that 
the  contract  is  to  be  regarded  as  an  Illinois  contract,  and 
therefore  to  be  construed  and  given  efiect  according  to  the 
laws  of  the  state  of  Illinois.  But  appellee  makes  this  con- 
cession with  the  proviso  that  the  terms  of  the  contract  do 
not  contravene  any  general  public  policy  of  the  state  of 
Kentucky.  The  rule  for  the  construction  of  contracts  made 
in  one  country  to  be  performed  wholly  or  in  part  in  another, 
as  applied  by  the  courts  of  America  and  England,  is  a  com- 
mon-law rule.  It  is  the  result  of  the  efforts  of  the  courts  to 
enforce  the  agreement  of  the  parties  to  the  undertaking. 
Foremost  in  such  an  inquiry,  where  the  instrument  itself  is 
silent  or  ambiguous  upon  a  given  point,  is  to  find  the  inten- 
tion of  the  parties,  to  the  end  of  giving  it  efiect.  It  is  pre- 
sumed, where  the  contract  is  made  in  one  country,  to  be 
performed  wholly  in  another,  that  the  laws  of  the  latter  were 
in  the  minds  of  the  contracting  parties,  and  that  the  terms  of 
the  contract  were  made  with  respect  thereto.  But  where  the 
agreement  was  to  be  performed  partly  in  the  country  where 
made  and  partly  elsewhere  the  general  rule  seems  to  be  that 
the  laws  of  the  country  where  the  contract  was  made  were 
in  the  contemplation  of  the  parties  as  to  its  legal  meaning 
and  effect,  and  it  will  be  construed  and  enforced  accordingly. 
2  Parsons  on  Contracts,  ^70;  Bishop  on  Contracts,  §§  1391- 
I393«  I'be  text  and  authorities  in  5  Am.  &  Eng.  Ency.  Law 
11 R  R  R— 29 
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(2d  Ed.)  302,   also  sustain  the  foregoing  statement.     Bat 
there  are  necessary  exceptions  to  this  rule ;  as  iivhere  the  coo- 
tract,  though  valid  where  made,  is  immoral,   and  the  like* 
Bishop,  Contracts,  §  1382.    This  presumed  intention  of  the 
parties,  being  based  upon  probability,  cannot  be  entertained 
— at  least,  ought  not  to  be — when  to  do  so  would  be  to  convict 
them  of  an  intention  to  violate  a  statute,  whether  there  is  a 
penalty  attached  to  it  or  not.     It  may  be  doubted  whether, 
in  the  general  run  of  such  transactions,  the  parties  really 
have  in  mind  the  laws  of  either  of  the  states.     The  fiction  is 
a  necessary  convenience  contrived  by  the  courts  to  supply 
those  latencies  that  seem  to  take  for  granted  that  the  law, 
which  is  very  often  the  outgrowth  or  the  beginning  of  a 
custom,  and  therefore  generally  known  and  observed,  was  to 
be  resorted  to  in  the  interpretation  of  the  terms  of  the  agree- 
ment, being,  as  is  sometimes  said,  read  into  the  agreement; 
otherwise  the  contract  would  be  meaningless,  or  so  obscure 
as  to  its  meaning  as  to  be  unenforceable,  which,   of  course, 
could  not  have  been  mutually  intended.     But  the  rule  is  not 
a  hard  and  fast  one.    Appellee  urges  that  one  of  its  excep- 
tions is  where,  though  it  were    the  real  intention  of  the 
parties  that  the  contract  should  be  interpreted  by  the  laws  of 
the  country  where  made  and  where  it  was  to  be  partly  per* 
formed,  its  terms  are  in  violation  of  the  public  policy  of  the 
country  where  it  is  sought  to  be  enforced,  the  courts  of  the 
latter  will  not  enforce  such  objectionable  terms ;  that  to  do 
so  would  be  to  make  the  agreement  of  the  parties  paramount 
to  the  laws  of  the  forum,  and  to  compel  the  courts  to  violate 
the  laws  of  their  state,  which  they  are  sworn  to  uphold,  in 
order  to  carry  into  effect  an  agreement  between  individuals. 
This  point  is  made  clear,  it  is  argued,  by  applying  to  the 
attempted  enforcement  of  this  contract  section   196  of  the 
Constitution  of  this  state,  which  reads  as  follows:    ''Trans- 
portation of  freight  and  passengers  by  railroad,  steamboat  or 
other  common  carrier  shall  be  so  regulated,  by  general  law, 
as  to  prevent  unjust  discrimination.    No  common  carrier 
shall  be  permitted  to  contract  for  relief  from  its  common  law 
liability."     At  the  common  law,  which  obtains  in  Illinois  as 
well  are  in  this  state,  a  common  carrier  is  liable  for  loss  of 
freight    in    its    charge  occurring  by  fire,   whether  or  not 
caused  by  its  own  negligence;  its  liability  being  that  of  an 
insurer.     Lawson,  Contract  of  Carriers,  244;  Rorer  on  Rail- 
roads,  1238;  Adams  Express  Co.  v.   Guthrie,  9  Bush,   78; 
Adams  Express  Co.  v.  Nock,  2  Duv.  562,  87  Am.  Dec.  510. 
But  at  common  law  it  could ^  limit  its  liability  for  loss  occur- 
ring by  fire  not  caused   by  its  negligence.    Anchor  Line  v. 
Dates,  68  III.  369;  Adams  Express  Co.  v.  Haynes,  42  IlL  89; 
Anchor  Line  v.  Knowles,  66  111.  150;  Merchants'   Despatch 
Co.   V.   Theilbar,   86  111.   71;  Merchants'    Despatch  Co.   v, 
Leysor,  89  III.  43;  Black  v.  Wabash  Ry.,  in  111.  351,  53  Am. 
Rep.  628;  Brown  v.  Louisville  &  Nashville  R.  R.  Co.,  36  111. 
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App.  140;  First  National  Bank  of  Hapeston  v.  Lake  Erie  R« 
R.«  6$  111.  App.  21;  Illinois  Central  R.  R.  Co.  ▼.  Franken- 
berg,  54  111.  88,  5  Am.  Rep.  92 ;  Lawson  on  Contract  of  Car- 
riers, 244.  Under  section  196  of  the  Constitution  such 
contracts  can  no  longer  be  made  in  this  state. 

Appellee  contends  that  the  provision  of  the  Constitution  is 
the  most  emphatic  indication  possible  of  the  public  policy  of 
this  state  on  that  subject;  that  no  contract  to  carry  freight  in 
this  state  can  limit  the  common-law  liability  of  the  carrier 
with  respect  thereto,  wherever  made.     He  goes  further.     He 
insists  that  a  contract  by  a  common  carrier  to  carry  freight 
anywhere,  even  if  made  and  to  be  executed  entirely  out  of 
this  state,  if  liability  is  sought  to  be  enforced  under  it  in  this 
state,  cannot  be  enforced  here;  that  the  public  policy  of  this 
state  forbids  its  enforcement,  if  to  do  so  would  be  to  limit  its 
common-law  liability.     The  cases  of  The  Kensington,  183  U. 
S.  263,  22  Sup.  Ct.  102,  46  L.  Ed.  190,  and  Liverpool  Steam 
Co.  V.  Phenix  Insurance  Company,  129  U.  S.  397,  9  Sup.  Ct 
469,   32  L.  Ed.  788,  and  Chicago,  etc.,  R.   Co.  v.  Gardiner, 
S I  Neb.  70,  70  N.  W.  508,  are  cited  and  relied  on  as  sustain- 
ing appellee's  position.     An  earnest  desire  to  contribute  to 
the  uniformity  of  the  law,  as  well  as  great  respect  for  the 
eminent  courts  whose  decisions  are  invoked,  have  led  us  to 
a  careful  examination  of  the  opinions,  and  of  what  we  under- 
stand to  be  the  principle  controlling  them.     In  the  case  of 
The  Kensington,  183  U.  S.  263,  22  Sup.   Ct.    102,  46  L.  Ed. 
190,  the  facts  were  these:    The  Kensington,  a  steamer  trans- 
porting passengers  from  Antwerp  to  New  York,  issued  to  a 
passenger  at  Antwerp  a  ticket  for  New  York,  which  had 
printed  on  it  stipulations  relieving  the  steamship  company 
from  certain  acts  of  negligence  on  the  part  of  its  servants. 
A  libel  was  filed  by  the  passenger  in  a  federal  court  to  recover 
damages  for  the  loss  of  baggage  belonging  to  the  passenger. 
The  contract  against  liability  was  relied  on  to  defeat  a  re- 
covery, and  the  laws  of  Belgium  were  invoked  to  support  the 
validity  of  the  contract  because  it  was  made  in   Belgium, 
where  the  limitations  of  liability    of  the  carrier  even  as 
against  its  own  negligence  was  valid.     Mr.   Justice  White, 
delivering  the  opinion  of  the  court,  said:    ''Testing  the  ex- 
emptions found  in  the  ticket  by  the  rule  of  public  policy,  it 
is  apparent  that  they  were  void,  since  they  unequivocally 
sought  to  relieve  the  carrier  from  the  initial  duty  of  furnish- 
ing a  seaworthy  vessel,  for  all  neglect  in  loading  or  stowing, 
and,  indeed,  for  any  and  every  fault  of  commission  or  omis- 
sion on  the  part  of  the  carrier  or  his  servants.     *    *    *    As 
the  ticket  was  finally  countersigned  in  Belgium,  and   one  of 
the  conditions  printed  on  its  face  provides  that  'all  questions 
arising  hereunder  are  to  be  settled  according  to  the  Belgium 
law,  with  reference  to  which  this  contract  is  made,'  it  is  in- 
sisted that  such  law  should  be  applied,  as  proof  was  oiSered 
showing  that  the  law  of  Belgium  authorized  the  conditions. 


452       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Cleyeland,  etc.,  By.  Co.  v.  Drttien 

The  contention  amounts  to  this :    Where  a  contract  is   made 
in  a  foreign  country,  to  be  executed  at  least  in  part  in  the 
United  States,  the  law  of  the  foreign  country,   either  by 
its  own  force  or  in  virtue  of  the  agreement  of  the  con* 
tracting  parties,   must    be  enforced  by  the  courts  of  the 
United  States,  even  although  to  do  so  requires  the  violation 
of  the  public  policy  of  the  United  States.     To  state  the  prop- 
osition is,  we  think,  to  answer  it.     It  is  true,  as  a  general 
rule,  that  the  lex  loci  governs,  and  it  is  also  true  that  the 
intention  of  the  parties  to  a  contract  will  be  sought  out  and 
enforced.     But  both  these  elementary   principles  are  subor- 
dinate to  and  qualified  by  the  doctrine  that  neither  by  comity 
nor  by  the  will  of  contracting  parties  can  the  public  policy  of 
a  country  be  set  at  naught.     Story,  Conflict  of  Laws,  §§  38, 
244.     "^    *    *    In  the  very  nature  of  things,  the  premise 
upon  which  this  decision  must  rest  is  controlling  here,  unless 
it  be  said  that  a  contract  made  in  a  foreign  country,  to  be 
executed  in  part  in  the  United  States,  is  more  potential  to 
overthrow  the  public  policy,  enforced  in  the  courts  of  the 
United  States,   than  would  be  a  sirhilar   contract,   validly 
made,  in  one  of  the  states  of  the  Union.     Nor  is  the  sugges- 
tion that,  because  there  is  no  statute  expressly  prohibiting 
such  contracts,  and  because  it  is  assumed  no  ofiense  against 
morality  is  committed  in  making  them,  therefore  they  should 
be  enforced  despite  the  settled  rule  of  public  policy  to  the 
contrary.     The  existence  of  the  rule  of  public  policy,  not 
the  ultimate  causes    upon    which  it  may  depend,   is  the 
criterion."     We  have  quoted  thus  freely  from  the  opinion  of 
the  learned  justice,  not  only  because  it  is  the  strongest  state- 
ment of  the  general  principle  on  which  appellee  relies  to 
which  our  attention  has  been  directed,  but  also  because  we 
are  in  accord  with  it.     The  other  Supreme  Court  case  (Liver- 
pool Steam   Co.  v.  Phenix  Insurance  Co.)  is  like  the  case  of 
The  Genesee.     In  each  of  these  cases  it  is  to  be  noticed   that 
the  contracts  were  to  be  partly  performed  in  the  United 
States,  and  almost  wholly  within  their  jurisdiction.     In  each 
of  them  the  injury  sustained,  the  breach  of  the  contracts,  .was 
within  the  maritime  jurisdiction  of  the  United  States  courts^ 
to  wit,  upon  the  high  seas.     The  gist  of  these  decisions  *is 
that  where  parties  contract  to   be  partly  performed   in   the 
United  States,  and  where  the  breach  occurs  and  the  liability 
attached  within  their  jurisdiction,  their  courts,  in  construing 
the  contract,  will  apply  to  it  their  own  laws.     Neither  of  the 
cases  go  so  far  as  to  say,  nor  do  we  understand  that  they 
intimate,  that  if  the   breach  of  a  valid  contract  made  in  a 
foreign  country  had  occurred  there,  and  therefore  the  lia- 
bility of  the  carrier  bad   been   initiated  and  consummated 
there,  the  provisions  of  the  contract  would  not  have  been  a 
good  defense  to  a  suit   brought  upon   it  in  the  courts  of  the 
United  States,  although   such  provisions  were  against  the 
public  policy  of  the  United  States.     The  Nebraska  case  does 
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not  show  where  the  loss  occarred.     It  does  not  appear  in  its 
statements  to  be  necessarily  opposed  to  these  views. 

The  pablic  policy  of  this  state  is  necessarily  confined  to 
the  regulation  of  its  own  afiairs  and  transactions  occurring 
within  its  sovereignty.  No  state  can  be  said  to  have  a  public 
policy  as  to  the  administration  of  justice,  or  as  to  the  service 
of  quasi  public  agencies,  or  as  to  contracts  made  with  respect 
thereto,  transpiring  wholly  abroad.  The  public  policy  of  a 
state  can  no  more  have  extraterritorial  effect  than  can  a  stat- 
ute of  the  state.  If  the  state  of  Illinois  permits  the  making 
of  contracts  by  common  carriers  limiting  their  liability  for 
loss  of  freight  not  by  their  own  negligence,  that  is  a  policy 
of  that  sovereignty  which  cannot  possibly  concern  the  state 
of  Kentucky.  Such  contract  made  there,  and  to  be  per- 
formed there,  being  valid  i^ete^  is  the  lawful  agreement  of 
the  parties  to  it.  Their  minds  have  met,  and  the  considera- 
tion for  it  has  been  based  upon  that  condition  and  state  of 
law.  If  one  of  the  parties  sues  in  this  state  to  enforce  a  lia- 
bility under  such  contract,  it  in  no  wise  involves  the  public 
policy  of  this  state  for  our  courts  to  determine  what  the 
rights  of  the  parties  were  before  they  came  into  court,  and 
to  adjudge  that  liability  according  to  their  contract, 
there  being  nothing  immoral  in  it.  But  whether  or  not 
it  would  be  enforced  here  by  granting  affirmative  relief, 
if  its  terms  presented  a  complete  defense  to  the  suit  of  the 
other  party  upon  it,  that  defense  ought  to  be  allowed.  We 
know  that  there  are  freight  railroads  that  traverse  both  the 
states  of  Illinois  and  Kentucky.  A  shipment  of  freight  con- 
tracted, begun,  and  ended  in  the  state  of  Illinois  is  the  mak- 
ing and  execution  of  an  Illinois  contract.  If  sued  there 
upon  it,  the  carrier  could  plead  its  terms  as  a  defense  to  cer- 
tain liability  under  it.  Why  should  the  courts  of  this  state,  if 
the  complainant  should  sue  the  carrier  here,  it  having  agents 
here  upon  whom  process  might  be  served,  annul  a  provision 
of  the  contract  that  was  legal  where  made,  where  it  was  to  be 
executed,  and  where  it  was  executed  ?  Instead  of  enforcing 
a  valid  contract  of  parties,  that  would  be  to  make  a  contract 
for  them,  which  neither  had  ever  contemplated,  and  which 
possibly  one  of  them,  at  least,  might  have  refused  to  enter 
into.  When  a  contract  of  shipment  is  made  to  be  partly  per- 
formed in  another  state  where  made  and  partly  in  this  state, 
the  agreement  of  the  parties,  if  valid  where  made,  ought  to 
bind  them  as  to  all  rights  and  defenses  accruing  under  the 
contract  in  that  state,  although  the  provision  could  not  be 
bindinsT  if  made  here.  But  as  to  that  part  of  the  contract 
that  is  to  be  performed  in  Kentucky,  it  will  be  read  in  the 
light  of  the  laws  and  constitution  of  this  state,  and  be  con- 
strued and  applied  accordingly.  It  will  be  conclusively  pre- 
sumed that  the  parties  so  intended,  and  that,  therefore,  the 
provision  limiting  the  carrier's  common-law  liability  was  not 
intended  to  apply  to  that  part  of  the  shipment  that  was  to 
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be  performed  here ;  for  the  court  will  not  presume  that  the 
parties  Intended  either  a  vain  or  illegal  thing.  That  contracts 
to  be  performed  partly  in  two  states  will  be  construed  accord- 
ing to  the  laws  of  each  of  the  states  relating  to  the  portions 
to  be  performed  there,  respectively,  is  sustained  in  Bishop  on 
Contracts,  §  1394.  If  shipper  and  carrier,  by  entering  into 
the  contract  beyond  this  state,  could  incorporate  bindins: 
provisions  in  it  limiting  the  duties  and  liabilities  of  carriers 
in  this  state  notwithstanding  the  prohibition  of  the  Constitu- 
tion, it  would  be  to  put  the  bargains  of  individuals  above  the 
organic  law,  and  to  substitute  them  for  that  public  policy 
exercised  by  the  state  for  the  best  welfare  of  the  whole 
people  as  an  organized  society.  This  they  ought  not  and  will 
not  be  permitted  to  do. 

The  test  then  comes,  when  and  where  did  the  liability 
under  the  contract  before  us  occur?  It  is  admitted  and  it  is 
clear  that  it  is  an  Illinois  contract  that  is  valid  in  that  state» 
and  that  it  was  to  be  partly  performed  in  that  state.  While 
being  so  performed,  it  was  broken  there.  Appellee  contends 
that  the  contract  bound  the  carrier  to  deliver  the  horses  at 
the  agreed  destination,  which  was  in  Kentucky,  and  that 
the  failure  to  deliver  was  the  breach  of  the  contract,  which 
occurred  in  this  state.  But  the  contract  was  not  only  to  de- 
liver; it  was  also  to  safely  carry.  It  was  broken  in  Illinois 
when  the  horses  were  killed.  A  cause  of  action  upon  the 
contract  instantly  arose.  A  suit  could  have  been  maintained 
there  that  moment  for  its  breach.  The  agreement,  the 
duty  of  the  carrier,  its  failure  if  it  did  fail,  and  its  contract 
immunity  from  that  cause  of  loss  all  arose  under,  and  are  to 
be  controlled  by,  the  laws  of  Illinois.  Up  to  that  time  there- 
was  not  an  incident  of  the  parties'  agreement  or  rights  relat- 
ing thereto  that  had  come  under  the  laws  of  Kentucky,  or 
that  the  public  policy  of  this  state  could  possibly  afiect.  This 
suit  is  to  enforce  those  rights  and  liabilities  as  of  the  time 
and  place  of  their  occurrence;  not  to  change  them. 

It  is  therefore  directed  that  the  judgment  appealed  from  be 
reversed,  and  that  the  cause  be  returned  to  the  circuit  coutt, 
with  directions  to  enter  judgment  upon  the  first  verdict. 


Simmons  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  Georgia^  May  12^  1904.) 
[47  8.  K.  Rep.  570.] 

Contributory  Negligence — Last  Clear  Chance. 

If,  with  a  clear  chance  \o  avoid  the  conaequencea  of  defendant'a 
negligence  or  .  breach  of  duty,  the  plaintiff  voluntarily  asanmea  the 
riaic  occaaioned  thereby,  auch  conduct  on  hia  part  ia  not  merely  con« 
tributory  nefpligence,  leaaening  the  amount  of  damagea,  bnt  a  failure 
to  avoid  danger,-  defeating  the  right  to  recover. 
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Injury  to  Passenger — Contributory  Negligence— Alighting  from  Mov- 
ing Train— Proximate  Cause. 
The  fact  that  in  steppin^f  from  a  moving  train  the  plaintiff  may 
not  have  been  gtiiltj  of  negligence  defeating  his  right  to  recover^ 
does  not  entitle  him  to  a  verdict,  nnless  it  also  appears  that  the  car- 
rier was  at  the  time  gniltj  of  negligence  which  was  the  proximate 
cause  of  the  plaintiff's  injury. 

Same— Same— Same— Last  Clear  Chance.* 

The  court  below  did  not  err  in  sustaining  the  demurrer,  it  appear- 
ing from  the  allegations  in  the  petition  that  the  plaintiff  was  not 
injured  as  the  result  of  any  negligence  or  breach  of  duty  on  the  part 
of  the  carrier,  but  with  full  opportunity  to  escape  the  consequences 
of  any  prior  acts  complained  of,  and  with  a  clear  chance  to  avoid  the 
danger,  he  voluntarily  assumed  the  rislc  attendant  upon  leaving  a 
moving  car  at  night  beyond  the  station,  at  a  point  where  there  was 
no  implied  invitation  to  alight. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Effingham  County;  P.  E. 
Seabrook,  Judge. 

Action  by  W.  S.  Simmons  against  the  Seaboard  Air  Line 
Railway.  A  demurrer  to  the  complaint  was  sustained,  and 
plaintiff  brings  error.     Affirmed. 

The  plaintifi  sued  for  injuries  received  while  alighting  from 
a  moving  train.  He  alleges  that  he  notified  the  conductor 
of  his  desire  to  get  off  at  Meldrim;  that  he  reached  there  at 
night;  that  the  conductor,  contrary  to  his  duty  and  the 
custom  of  the  company,  failed  to  announce  the  station;  that, 
after  the  train  had  stopped  at  Meldrim,  it  started,  and  moved 
slowly  forward,  when  petitioner,  happening  to  look  out  of 
the  window  of  the  coach,  discovered  that  the  train  was  mov- 
ing from  the  station,  when  he  immediately  proceeded  to  the 
platform  and  down  the  steps,  and  while  in  the  act  of  stepping 
off  discovered  baggage  and  other  obstructions;  that  the  con- 
ductor, who  was  a  few  feet  away,  with  a  lantern  in  his  hand, 
^'in  clear  view  of  petitioner,"  signaled  the  train  to  go  forward, 
which  it  did;  that  as  soon  as  the  step  cleared  the  obstruction 
petitioner  proceeded  to  step  to  the  ground,  and  while  so 
doing  the  engine  jerked  the  train  forward,  throwing  petitioner 
on  the  rocks  beneath,  inflicting  the  injuries  sued  for.  The 
court  sustained  the  demurrer,  and  the  plaintiff  excepted. 

R.  W.  Sheppard  and  D.  H.  Clark,  for  plaintiff  in  error. 
J.  Randolph  Anderson,  for  defendant  in  error. 

LAMAR«  J.  In  numerous  cases  cited  by  the  plaintiff  it 
has  been  held  by  this  and  other  courts  that  it  is  ordinarily  a 
question  for  the  jury  to  determine  whether  it  is  negligence, 
barring  a  recovery,  for  a  passenger  to  step  from  a  moving 
train.     In  several  instances  such  conduct  was  held  not  to  pre- 

*As  to  the  contributory  negligence  of  passengers  in  alighting  from 
moving  cars  or  trains,  see  foot-note  appended  to  Richmond  Traction 
Co.  V.  Williams  (Va.),  9  R.  R.  R.  754,  32  Am.  &  Eng.  R.  Cas.,  N.  8., 
754,  where  all  the  preceding  authorities  in  this  series  are  collected  or 
Inferred  to. 
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vent  a  recovery  where  the  passenger  was  injured  as  the  resalt 
of  a  sudden  or  negligent  jerk  given  the  train  while  he  was  in 
the  act  of  alighting.  Atlanta  Railway  Co.  v.  Randall,  117 
Ga.  165,  43  S.  E.  412;  Central  Railroad  v.  Whitehead,  74  Ga. 
4S3;  Walters  v.  Collins  Park  R.  Co.,  95  Ga.  51Q,  20  S.  £. 
497;  Poole  v.  Georgia  R.  Co.,  89  Ga.  320,  15  S.  E.  321; 
Central  R.  Co.  v.  McKinney,  118  Ga.  537,  45  S.  E,  430; 
Suber  v.  Georgia,  C.  &  N.  R.  Co.,  96  Ga.  43,  23  S.  E.  387; 
Augusta  Sou.  Ry.  Co.  v.  Snider,  118  Ga.  146,  44  S.  E.  1005. 
But  in  all  these  cases  it  will  be  seen  that  the  mere  fact  that 
the  passenger  may  not  have  been  guilty  of  negligence  was 
not  the  basis  of  his  right  to  recover.  Even  if  he  was  free 
from  fault  in  stepping  from  the  moving  train,  that  did  not 
make  the  company  liable.  It  had  also  to  appear  that  the 
carrier  was  guilty  of  negligence,  and  that  negligence  must 
have  been  shown  to  be  the  cause — the  proximate  cause — of 
the  injury.  Hard  wick  v.  Georgia  R.  Co.,  8$  Ga.  509,  11  S. 
E.  832.  Here  the  company  wa3  bound  to  announce  the 
station.  Its  failure  so  to  do  might  have  given  rise  to  a  cause 
of  action  in  favor  of  the  plaintiff  for  the  loss  of  time,  in- 
convenience, labor  of  traveling  back,  expenses,  and  all 
proximate  damages  consequent  on  his  being  carried  past  his 
destination.  Watson  v.  Georgia  Pacific  Ry.  Co.,  81  Ga.  476, 
7  S.  E.  854.  It  the  petition  is  construed  most  favorably  for 
the  pleader,  and  to  mean,  not  that  the  plaintiff  saw  the  con- 
ductor, but  that  the  conductor  saw  the  passenger  attempting 
to  alight  from  the  moving  train,  it  was  an  act  of  negli- 
gence to  signal  the  engineer  forward.  The  conductor 
had  no  right  to  add  to  the  danger,  or  to  increase 
the  peril  of  one  leaving  a  train  under  the  circumstances 
alleged  in  the  petition.  And  if  the  plaintiff  had  been  injured 
as  a  result  of  a  jerk  so  caused,  and  the  plaintiff  then  or  there- 
after had  no  opportunity  to  avoid  the  consequences  of  the 
alleged  negligent  signaling,  the  company  would  have  been 
liable,  in  view  of  the  other  facts  stated. 

But  the  petition  claims  no  damages  and  sets  out  no  cause 
of  action  by  reason  of  the  failure  to  announce  the  station, 
nor  on  account  of  the  signal  to  go  forward.  Neither  of 
these  acts  caused  any  personal  injury  to  the  plaintiff.  After 
he  saw  the  signal  given,  he  remained  unharmed  on  the  lower 
step,  waiting  for  the  car  to  pass  the  obstruction  on  the  station 
platform.  If  it  was  negligence  for  the  train  to  proceed,  the 
plaintiff  had  full  notice  that  there  was  no  intention  to  stop. 
He  was  bound  to  know  that,  in  ordinary  course,  the  speed 
would  increase,  and  that  the  jars  and  jolts  incident  to  rail- 
road transportation  might  be  expected.  With  such  knowl- 
edge he  chose  to  remain  on  the  bottom  step  until  the  car 
passed  the  obstruction  on  the  platform,  and  reached  a  point 
where,  because  of  the  rocks,  there  was  evidently  no  implied 
invitation  to  alight.  He  was  beyond  the  station,  attempting 
to  get  off,  when  the  jerk,  not  alleged  to  be  negligent,  and  to 
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be  expected  as  usual,  precipitated  him  upon  the  ground  to  bis 
injury.  Howsoever  negligent  the  defendant  may  have  been 
in  failing  to  announce  the  station,  in  failing  to  stop  the  train, 
in  failing  to  afford  the  plaintiff  a  reasonable  opportunity  to 
alight,  or  in  signaling  the  engineer  forward,  such  conduct 
was  not  the  proximate  cause  of  plaintiff's  hurt.  The  plain- 
tiff had  a  full  opportunity  to  escape  the  consequences  of  all 
the  prior  acts  of  negligence  alleged.  He  bad  a  ''clear 
chance"  to  return  to  the  car  after  he  knew  that  the  train  had 
been  signaled  not  to  stop.  He  had  a  ''clear  chance"  to  avoid 
the  danger  of  remaining  on  the  lower  steps  of  a  train  in 
motion,  the  speed  of  which  he  knew  would  increase  with  the 
consequent  jars  and  jolts  incident  to  travel  by  rail.  With 
such  clear  chance,  he  chose  not  to  avoid,  but  to  risk,  the  dan- 
ger. See  note  to  55  L.  R.  A.  418;  i  Shear.  &  Redf.  Neg.  § 
99,  p.  154.  This  was  not  contributory  negligence  lessening 
the  damages,  but  the  failure  to  avoid  a  known  danger,  which 
defeats  his  right  to  recover.  Civ.  Code  i895f  §  3830;  Mans- 
field V.  Richardson,  118  Ga.  251,  45  S.  E.  269.  He  stepped 
in  the  dark  from  a  moving  tfain,  when  there  was  no  urgent 
necessity.  The  carrier  did  not  cause  the  injury,  and  is  there- 
fore not  liable  in  damages.  Jatrett  v.  Atlanta  &  West  Point 
R.  Co.,  83  Ga.  347,  9  S.  E.  681;  Western  &  A.  R.  Co.  v. 
Goodwin,  105  Ga.  237,  31  S.  E.  157.  The  judge  of  the 
superior  court  did  not  err  in  sustaining  the  demurrer. 
Judgment  affirmed.     All  the  Justices  concurring. 


Central  of  Georgia  Ry.  Co.  v,  McClifford. 

(Supreme  Court  of  Georgia^  May  13^  1904.) 
[47  S.  E.  Rep.  590.] 

Injury  to  Employee— Contributory  NegliKenco— Instructions. 

When,  in  the  trial  of  a  suit  by  an  employee  against  a  railroad  com- 
pany for  damages  for  personal  injuries,  the  judge  charges  the  jury 
in  clear  and  unequivocal  terms,  but  in  a  general  way,  the  law  requir- 
ing the  plaintiff,  as  a  condition  precedent  to  a  recovery,  to  show  that 
he  was  without  fault,  the  failure  to  apply  this  principle  in  a  hypotheti- 
cal way  to  the  particular  facts,  calling  attention  of  what  is  claimed 
by  the  defendant  to  be  negligence  on  the  part  of  the  plaintiff,  will 
not  be  a  suflBcient  reason  for  reversing  the  judgment  refusing  a  new 
trial  to  the  defendant,  when  there  is  no  appropriate  written  request, 
presented  in  due  time,  asking  for  such  an  instruction. 
Same— Use  of  Defective  Appliance  Owned  by  Third  Party. 

A  master  is  not  relieved  from  liability  to  his  servant  who  is  in- 
jured by  a  defective  instrumentality  by  the  mere  fact  that  the  in- 
strumentality is  owned  by  a  third  person. 

Same — Same. 

If  the  master  constantly  uses  the  instrumentality  in  his  business, 
and  so  deals  with  it  as  to  practically  adopt  it  as  his  own,  he  becomes, 
relatively  to  a  servant  injured  thereby,  the  owner,  and  is  under  the 
same  duty  to  the  servant  as  an  owner  would  be. 
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Same— Same — Gate  across  Track— Duty  to  Warn  Servant.* 

Though  the  railroad  company  in  this  case  did  not  own  the  fence 
and  gate  here  involved,  they  were  built  across  its  track  with  its  per- 
mission ;  the  gate  was  constantly  nsed  by  it  in  its  business ;  had  on 
it  a  lock  put  there  by  the  company,  keys  to  which  were  furnished  to 
its  employees ;  and  was  under  its  control  to  such  an  extent  as  to 
make  it  its  duty,  relatively  to  its  employees  using  the  gate,  to  see 
that  it  was  in  a  suitable  condition  for  use,  and  to  give  its  employees 
warning  in  the  event  it  was  not. 

Same — Care  Required  of  Servant. f 

The  law  requires  of  an  employee  the  exercise  of  only  ordinary  dil- 
igence to  prevent  injury  to  himself. 

Expert  Testimony. 

An  expert  may  be  asked  his  opinion  of  a  hypothetical  case,  even 
though  the  facts  thereof  may  be  the  same  as  those  of  the  case  on 
trial. 

Motion  for  New  Trial. 

A  ground  of  a  motion  for  a  new  trial  complaining  of  the  admission 
or  rejection  of  evidence  must  be  complete  in  itself,  or  in  connection 
with  exhibits  attached  to  the  motion.  The  Supreme  Court  will  not 
look  to  any  other  part  of  the  record  to  make  perfect  an  incomplete 
assignment  of  error  in  a  motion  for  a  new  trial. 

Case  at  Bar. 

The  evidence  warranted  the  verdict,  and  no  sufficient  reason  appears 
for  reversing  the  judgment. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T.  M.  Norwood, 
Judge. 

Action  by  P.  C.  McClifford  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

This  was  an  action  for  damages  for  personal  injuries,  in 
which  the  plaintifi  recovered  a  verdict.  The  case  is  here 
upon  exceptions  to  the  overruling  of  the  defendant's  motion 
for  a  new  trial.     The  plaintiff  was  employed  by  the  defend- 

*As  to  the  master's  duty  to  instruct  and  warn  inexperienced  and 
ignorant  employees,  see  foot-note  appended  to  Gay's  Adm'r  v.  South- 
ern Ry.  Co.  (Va.),  8  R.  R.  R.  537,  31  Am.  A  Eng.  R.  Cas.,  N.  8., 
537. 

tSee  Krickson  v,  Kansas  City,  etc.,  Ry.  Co.  (Mo.),  7  R.  R.  R.  300, 
30  Am.  &  Bng.  R.  Cas.,  N.  8.,  300  (care  required  of  flagman  for  his 
self -protection,    instruction);  Kitzberger    v.    Chicago,  etc.,  R.    Co. 

iNeb.),  7R.  R.  R.  275,  30  Am.  A  Eng.  R.  Cas.,  N.  8.,  275;  L#ouisville 
E  N.  R.  Co.  V.  8humaker  (Ky.),  4  R.  R.  R.  513,  27  Am.  A  Eng.  R. 
Cas.,  N.  8.,  513;  note  appended  to  Leak  v*  Carolina  Cent.  R.  Co. 
(N.  Car.),  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  739;  Souther o  Ry.  Co.  x>. 
Arnold  (Ala.),  11  Am.  A  Eng.  R.  Cas.,  N.  8.,  864  (coupling  cars); 
Wabash  K.  Co.  v.  Skiles  (Ohio),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  881 
(care  required  of  employee  crossing  track  at  station  to  board  train); 
Jackson  A  8.  St.  R.  R.  v.  Simmons  (Tenn.),  23  Am.  A  Eng.  R.  Cas., 
N.  8.,  236  (care  required  of  lineman  to  avoid  injury  from  live 
wires);  Baltimore,  etc.,  Ry.  Co.  v,  Peterson  (Ind.),  20  Am.  A  Eng. 
R.  Cas.,  N.  8.,  887  (care  required  of  track  repairer  in  looking  and 
listening  for  trains) ;  Bradley  v.  Chicago,  M.  A  St.  P.  R.  Co.  (Mo.),  8 
Am.  A  Eng.  R.  Cas.,  N.  8.,  728;  Florida  Cent.  A  P.  R.  Co.  v.  Mooney 
(Fla.),  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  721;  Terkes  9.  Northern  Pac. 
Ry.  Co.  (Wis.),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  642  (due  care  in  rid* 
ing  on  foot-board  of  engine). 
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ant  as  a  coupler  and  switchman.  The  defendant  bad  a  track 
which  ran  parallel  with  the  property  of  the  Southern  Cotton 
Oil  Company,  from  which  track  three  or  four  tracks  led  into 
the  premises  of  the  cotton  oil  company.  Across  one  of  these 
tracks  the  cotton  oil  company  had  erected  a  sate.  The  gate, 
while  across  the  defendant's  track,  was  upon  land  owned  by  the 
oil  company,  and  was  owned  and  maintained  by  it.  The  gate 
had  a  railroad  lock  upon  it,  which  was  put  there  by  the 
defendant  for  the  purpose  of  facilitatiog  its  access  through  the 
gate,  and  some  of  its  employees  were  furnished  with  keys  to 
the  lock.  The  plaintifi  was  on  top  of  a  car  in  the  discharge 
of  his  duties  as  switchman  or  coupler,  which  car,  together 
with  others,  was  being  pushed  by  an  engine  toward  the  gate. 
The  plaintiff  observed  that  one  wing  of  the  gate  was  closed, 
and,  according  to  the  testimony  introduced  in  his  behalf, 
gave  the  engineer  repeated  signals  to  stop  the  train,  which 
could  have  been  done,  had  the  signals  been  obeyed.  The 
engineer  disregarded  the  signals,  and  the  train  ran  into  the 
closed  gate,  derailing  the  car  on  which  plaintiff  was  standing. 
In  attempting  to  get  off  the  car,  the  plaintifi  sustained  the 
injuries  complained  of.  There  was  some  evidence  that  the 
wing  of  the  gate  which  was  closed  was  not  supplied  with  a 
hook,  and  the  inference  from  the  testimony  is  that  this  was 
the  reason  for  that  wing  being  closed.  On  this  testimony 
the  judge  evidently  based  the  charges  referred  to  in  the  opin- 
ion. 

Lawton  &  Cunningham,  for  plaintiff  in  error. 
C.  T.  Ladson  and   Garrard  &  Meldrim,  for  defendant  in 
error. 

COBB,  J.  (after  stating  the  foregoing  facts),  i.  Com- 
plaint is  made  that  the  court  failed  to  instruct  the  jury  as  to 
the  main  defense  of  the  defendant,  which  was  that  the  plain- 
tiff was  stationed  on  the  car  nearest  the  gate,  that  it  was  his 
duty  to  signal  the  engineer  of  any  obstruction  upon  the 
track,  and  that  he  failed  to  give  the  engineer  any  warning 
until  the  car  was  so  near  the  gate  that  it  was  impossible  to 
stop  the  train  in  time  to  avoid  the  collision.  The  judge 
charged  the  jury  that,  before  the  plaintiff  could  recover, 
it  must  be  shown  that  he  was  without  fault  or  neg- 
ligence; that  if  he,  immediately  or  remotely,  directly  or  indi- 
rectly, caused  the  injury,  or  contributed  to  it  in  any  way,  he 
was  not  entitled  to  recover;  that,  the  plaintiff  being  an  em- 
ployee, any  negligence  on  bis  part,  however  slight,  which 
contributed  in  any  appreciable  degree  to  the  injury,  would 
defeat  a  recovery;  and  also  that  he  could  not  recover  if  he 
was  to  blame.  Having  thus  stated  to  the  jury  in  this  manner, 
although  in  a  general  way,  the  rule  of  law  that  imposed  upon 
the  plaintiff  the  duty  of  showing  that  he  was  without  fault, 
as  a  condition  precedent  to  a  recovery,  we  do  not  think  the 
judgment  should  be  reversed  for  the  failure  of  the  judge  to 
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apply  the  principle  specifically  to  the  facts  of  the  particalar 
case,  in  the  absence  of  an  appropriate  written  request  to  this 
efiect,  presented  in  due  time. 

2-4.  Ten  grounds  of  the  motion  for  a  new  trial  contain 
assignments  of  error  upon  portions  of  the  charge  of  the  judge 
relating  to  the  duty  which  the  defendant  owed  the  plaintiff  in 
reference  to  the  gate  across  its  track.  The  charge  was,  in 
efiect,  that  if  the  railroad  company  used  the  track  upon  the 
premises  of  the  oil  company,  and  carried  its  cars  and  engines 
through  the  gate,  opening  and  closing  it  when  necessary,  and 
had  its  lock  on  the  gate,  with  keys  to  the  lock  in  the  pos- 
session of  its  employees,  the  company  owned  to  its  employees 
the  same  duty  in  reference  to  the  gate  as  if  it  had  been  the 
owner,  and  the  gate  had  been  erected  upon  its  premises. 
Where  a  servant  is  injured  by  a  defective  instrumentality 
which  is  neither  owned  nor  controlled  by  the  ntaster,  but 
used  by  his  direction,  the  authorities  are  conflicting  as  to 
whether  the  master  is  liable.  See  Labatt's  Master  &  Seiair- 
ant,  §  169;  3  Elliott  on  Railroads,  §  1279.  The  author  first 
cited  expresses  the  opinion  that  the  cases  which  declared  the 
master  to  be  liable  ''are  more  consistent  than  the  others 
with  those  general  conceptions  of  public  policy  which  are  the 
ultimate  foundation  of  his  obligations  to  his  servants."  He 
then  proceeds  to  say  that  in  perhaps  most  of  the  cases  the 
master's  want  of  control  over  the  instrumentality  would  con- 
stitute no  serious  obstacle  to  his  acquiring  information  as  to 
its  condition,  lack  of  information  being  the  theory  upon 
which  nonliability  is  supposed  to  rest.  This  court  has  ruled 
squarely,  however,  that  in  the  case  just  stated  the  master 
would  not  be  liable  unless  he  knew  of  the  defective  condition 
of  the  instrumentality.  Dunlap  v.  Railroad  Co.,  81  Ga.  136, 
7  S.  E.  283.  We  do  not  think  the  facts  of  this  case  bring  it 
within  the  rule  just  stated,  but  rather  within  the  rule  that  the 
master  is  liable  to  his  servant  for  injuries  received  from  de- 
fective instrumentalities  not  owned  by  the  employer,  but 
controlled  by  him,  and  used  by  him  in  his  business.  See 
Labatt's  Master  &  Servant,  §  172.  The  evidence  here  shows 
that  the  owner  of  the  gate  had  been  accustomed  to  repair  it, 
and  that  the  railroad  company  was  not  expected  to  keep  the 
gate  in  repair.  But  the  evidence  also  shows  that  the  railroad 
company  constantly  used  the  gate  in  its  business,  that  it  was 
built  across  its  track,  that  it  had  on  it  a  lock  placed  there  by 
the  railroad  company,  and  that  its  employees  were  furnished 
with  keys  to  this  lock.  The  railroad  company  did  not  own 
the  gate,  but,  when  it  permitted  it  to  be  built  across  its  track, 
and  used  it  in  its  business,  it  became,  relatively  to  an  em- 
ployee, a  part  of  the  track,  and  as  to  him  the  company  is  to 
be  treated  as  the  owner;  that  is  to  say,  it  became  so  far  the 
owner  as  to  be  under  a  duty  to  its  employees  to  see  that  the 
gate  was  kept  in  repair.  The  company  was  bound  to  furnish 
its  employees  with  a  safe  place  to  work,  and  it  certainly  could 
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not  allow  its  track  to  become  unsafe  by  reason  of  an  obstruc- 
tion placed  upon  the  track  by  a  third  person  with  its  pei- 
mission.  We  recognize  that  in  cases  like  the  present  the  line 
between  liability  and  nonliability  is  very  closely  drawn,  but 
we  thick  the  facts  of  this  case  show  a  breach  of  the  duty 
which  the  defendant  owed  to  the  plaintiff  to  provide  him  with 
a  safe  place  to  work.  To  all  intents  and  purposes,  it  was  in 
control  of  the  gate.  It  locked  it  and  unlocked  it,  opened  it  and 
shot  it,  whenever  occasion  required;  and  it  cannot  defend 
against  the  plaintiff's  suit  on  the  mere  ground  that  the  duty 
to  repair  was  on  the  Southern  Cotton  Oil  Company.  The 
railroad  company  was  at  least  under  a  duty  to  inspect  and  to 
warn,  even  if  it  was  not  also  under  the  duty,  relatively  to  its 
employees,  to  keep  the  gate  in  repair.  The  charges  com* 
plained  of  were  not  e  roneous. 

5.  Complaint  is  made  that  the  judge  charged  the  jury  that 
the  plaintiff  was  bound  to  the  exercise  of  ordinary  care;  it 
being  contended  that,  as  he  was  an  employee,  he  was  bound 
to  the  exercise  of  extraordinary  diligence.  There  was  no 
error  in  this  charge.  The  degree  of  diligence  which  the 
law  requires  of  an  employee  is  ordinary  diligence  only. 
Central  R.  Co.  v.  Lanier,  83  Ga.  591,  10  S.  E.  279; 
Richmond  &  Danville  R.  Co.  v.  Mitchell,  92  Ga.  81,  18 
S.  E.  290  (2).  The  failure  of  the  employee  to  exercise  the 
degree  of  diligence  required  (that  is,  ordinary  diligence),  even 
in  the  slightest  way,  will  preclude  him  from  recovering;  that 
is,  he  is  at  fault  whenever  he  does  anything  or  fails  to  do 
anything  which  would  amount  to  a  lack  of  ordinary  care  on 
the  part  of  any  person  in  the  same  or  similar  circum- 
stances. If  he  immediately  or  remotely,  directly  or 
indirectly,  causes  the  injury,  or  any  part  of  it,  or  contrib- 
utes to  it  by  any  act  which  an  ordinarily  prudent  person 
would  not  have  performed,  or  leaves  undone  anything  which 
an  ordinarily  prudent  person  would  have  performed,  he  can- 
not recover.  His  lack  of  ordinary  care,  no  matter  how  slight, 
which  contributes  in  any  appreciable  degree  to  the  injury, 
renders  him  to  blame.  This  court  has  never  held  that  an 
employee  of  a  railroad  company  is  bound  to  exercise  extraor- 
dinary diligence.  On  the  contrary,  it  has  always  held  that 
ordinary  diligence  is  all  that  is  required.  The  expressions  in 
Kenney's  Case,  61  Ga.  590  (3),  Mitchell's  Case,  63  Ga.  181, 
Hicks'  Case,  95  Ga.  302,  22  S.  E.  613,  and  other  cases  relied 
upon  by  counsel  as  indicating  that  extraordinary  diligence  is 
required,  are  merely  different  ways  of  expressing  the  prin- 
ciple above  laid  down. 

6.  There  was  no  error  in  allowing  the  plaintiff  and  the  wit- 
ness Kelley,  as  experts,  to  give  their  opinion  upon  the 
hypothetical  case  stated  as  to  the  distance  in  which  a  train  of 
a  given  character  could  be  stopped,  although  the  case  thus 
hypothetically  stated  was  substantially  the  case  as  made  by 
the  evidence.     In  Flanagan's  Case,  106  Ga.  109,  32  S.  E.  80, 
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It  was  distinctly  ruled  that,  while  it  is  improper  to  ask  an  ex- 
pert his  opinion  of  the  case  on  trial,  he  may  be  asked  his 
opinion  of  the  same  case  hypothetically  stated.  There  is 
nothing  in  Southern  Mutual  Insurance  Company  v.  Hudson, 
113  Ga.  434,  38  S.  E.  964,  which  at  all  modifies  or  chans^es 
the  rule  laid  down  in  the.  Flanagan  Case,  but,  on  the  con- 
trary, the  two  decisions  are  in  entire  accord;  it  being  held  in 
each  that  the  expert  must  give  his  opinion  upon  a 
hypothetical  case,  although  the  facts  of  the  case  stated  might 
be  the  same  as  those  appearing  from  the  evidence,  but 
would  not  be  allowed  to  give  his  opinion  upon  the  facts  and 
circumstances  of  the  particular  case. 

7.  Complaint  is  made  in  one  ground  of  the  motion  for  a 
new  trial  that  the  court  erred  in  permitting  the  plaintiff  ''to 
introduce  in  evidence  rule  519,  claimed  to  be  from  the  rule- 
book  of  the  Central  of  Georgia  Railway  Company;  said  rule 
being  set  out  as  Exhibit  A  to  the  brief  of  evidence."  There 
is  nothing  in  the  ground  or  the  motion,  or  in  any  exhibit  to 
the  same,  which  indicates  what  are  the  contents  of  rule  519. 
Under  numerous  decisions  of  this  court,  this  ground  cannot 
be  considered.  The  court  will  not  look  from  the  motion  and 
its  exhibits  to  the  brief  of  evidence  and  its  exhibits,  or  any 
other  portion  of  the  record,  for  the  facts  necessary  to  make 
the  ground  complete.  Seaboard  Air  Line  Railway  v.  Phillips, 
117  Ga.  106,  43  S.  E.  494,  and  citations. 

8.  No  error  of  law  appears  which,  in  our  opinion,  requires 
a  reversal  of  the  judgment.  The  charge  was  free  from  sub- 
stantial error,  and  fairly  submitted  the  issues  to  the  jury. 
The  evidence  authorized  the  verdict. 

Judgment  affirmed.     All  the  Justices  concurring. 


Henry  Charnock,  Plff.  in  Err.,  v.  Texas  &  Pacific 

Railway  Company. 

{Argued  April  <?,  1904.    Decided  May  16^  T904*) 

[24  Snp.  Ct.  Rep.  671.] 

Carriers— Negligence — Duty  to  Quard  against  Fire. 

A  carrier  is  not  chargeable  with  negligence  in  failing  to  take  pre- 
cautions to  guard  against  the  danger  firom  fire  to  cotton  awaiting 
transportation  in  locked  box  cars  on  a  side  track,  in  the  open  country, 
established  and  maintained  for  the  accommodation  of  the  planters 
in  that  neighborhood,  where  the  carrier  is  merely  following  a  prac- 
tice which  has  continued  for  years  without  any  resulting  loss  or 
complaint. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  judgment  which  aCBrmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  entered  on  a  verdict  directed  in  favor  of  defend- 
ant in  an  action  against  a  common  carrier  to  recover  dam- 
ages for  the  loss  of  a  shipment  from  fire.     Affirmed. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       463 

Chaniock  v.  Texas  A  Pac.  Rj.  Co 

See  same  case  below,  51  C.  C  A.  78,  113  Fed.  92. 
The  facts  are  stated  in  the  opinion. 

Messrs.  William  S.  Parkerson  and  Branch  K.  Miller  for 
plaintiff  in  error. 

Messrs.  Charles  P.  Cocke,  William  Wirt  Howe,  W.  B. 
Spencer,  and  John  F.  Dillon  for  defendant  in  error. 

MR.  JUSTICE  McKENNA  delivered  the  opinion  of  the 
court: 

The  case  was  removed  from  the  civil  district  court  in  and 
for  the  parish  of  Orleans  to  the  United  States  circuit  court 
for  the  eastern  district  of  Louisiana  by  defendant,  on  the 
ground  that  it  was  a  corporation  orisanized  by  an  act  of  Con- 
gress of  the  United  States. 

The  petition  alleges  that  plaintiff  delivered  to  defendant, 
at  a  point  on  the  line  of  its  railway  called  Meekers'  Switch, 
to  be  transported  to  New  Orleans,  52  bales  of  cotton  at  a  rate 
of  freight  then  and  there  agreed  upon,  and  a  bill  of  lading 
issued  to  plaintiff.  The  cotton  was  loaded  upon  the  cars  of 
defendant,  and,  while  waiting  transportation,  was  destroyed 
by  fire. 

The  petition  charges  negligence  on  the  part  of  defendant 
in  that  it  failed  to  take  measures  of  precaution  for  the  safety 
and  protection  of  the  cotton,  but  left  it  in  the  cars  on  a  side 
track,  "in  an  open  country,  unguarded  and  unwatched." 
The  bill  of  lading  contained  a  provision  exempting  defendant 
from  liability  for  damage  to,  or  destruction  of,  the  cotton  by 
fire,  but  the  petition  alleges  that  the  provision  was  null  and 
void,  as  far  as  plaintiff  is  concerned,  for  the  following  rea- 
sons, among  others:  He  received  no  consideration  therefor; 
the  rate  which  he  agreed  to  pay  was  the  only  rate  defendant 
would  give  or  was  offered;  on  account  of  the  negligence  of 
the  defendant. 

The  value  of  the  cotton  was  $2,440.32. 

The  evidence  in  the  case  is  that  Meekers  was  a  mere  switch 
track  running  to  the  Meekers  plantation.  No  agent  was 
maintained  at  the  station.  Shippers  wanting  cars  applied 
for  them  at  the  next  station.  The  practice  was  for  shippers 
to  load  the  cars  furnished  and  to  get  bills  of  lading  from  the 
agent  who  furnished  the  cars.  The  next  train  passing  after 
the  cars  were  loaded  took  them;  that  no  guard  or  watchman 
was  placed  over  freight  was  well  known. 

The  loading  of  the  cotton  in  the  present  case  was  com- 
pleted at  2  p.  m.  The  bill  of  lading  was  obtained  at  5  p.  m. 
The  fire  was  discovered  at  10  p.  m.  The  train  which  was  to 
take  the  cars  was  not  due  until  9  a.  m.  next  morning.  There 
was  no  evidence  of  the  cause  of  the  fire. 

Defendant  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  for  it.  Plaintiff  requested  the  court  to  submit  to  the 
jury  the  question  whether  or  not  the  destruction  of  the  cotton 
was  due  to,  or  caused  by,  the   negligence  of  the  defendant. 


n 
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The  request  was  denied,  and  the  motion  of  the  defendant  was 
granted,  and  a  verdict  was  returned  for  defendant.  From 
the  judgment  entered  on  the  verdict  error  was  prosecuted  to 
the  circuit  court  of  appeals  for  the  fifth  circuit,  and  the  judg- 
ment was  affirmed.     51  C.  C.  A.  78,  113  Fed.  92. 

This  case  was  argued  and  submitted  with  Cau  v.  Texas  & 
P.  R.  Co.,  194* U.  S.  — ,  ante,  663,  24  Sup.  Ct-  Rep.  663,  and 
all  of  its  questions  are  ruled  by  that  case  except  one,  and  that 
is  the  effect  of  leaving  the  cotton  unguarded  on  the  responsi- 
bility of  the  defendant. 

In  answering  the  question  two  elements  are  to  be  con- 
sidered,— the  negligence  of  the  defendant,  and  its  connection 
with  the  destruction  of  the  cotton.  If  the  evidence  estab- 
lished neither,  the  circuit  court  rightfully  directed  a  verdict 
for  defendant. 

Negligence  has  always  relation  to  the  circumstances  in 
which  one  is  placed,  and  what  an  ordinarily  prudent  man 
would  do  or  omit  in  such  circumstances.  Applying  that  test 
in  the  case  at  bar,  we  do  not  think  negligence  on  the  part  of 
defendant  was  established. 

Meekers  was  not  a  regular  station;  indeed,  was  not  a 
station  at  all,  but  a  mere  switch  track.  The  defendant  was 
not  obliged  to  receive  freight  there.  It  was,  as  said  by  the 
court  of  appeals, ''a  country  or  plantation  switch,"  estab- 
lished and  maintained  for  the  accommodation  of  the  planters 
of  the  neighborhood.  There  was  no  agent  or  employee 
maintained  there  for  the  purpose  of  receiving  or  guarding 
freight,  nor  was  there  fire  apparatus  kept.  Cars  were  only 
sent  there  when  ordered,  loaded  by  the  shipper,  and  taken 
by  the  first  passing  freight  train  to  the  point  of  destination. 
This  was  the  practice  for  years,  and  there  is  not  a  word  of 
testimony  that  it  was  not  adequate  to  the  protection  of  the 
planters,  as  it  was  to  their  accommodation,  or  that  it  was, 
in  their  judgment,  not  a  complete  fulfilment  of  the  duty  of 
defendant.  No  circumstance  is  shown  which  demanded  a 
change  in  the  practice.  There  was  no  demand  made  by  the 
plaintiff  for  a  change.  Whatever  risk  there  was  seems  to 
have  been  accepted  as  a  consideration  (or  the  convenience 
afforded.  It  is  easy  to  understand  that  if  watchmen  had 
been  demanded  of  the  defendant,  it  would  have  insisted  upon 
the  delivery  of  freight  at  its  regular  station  at  Le  Compte, 
zi  miles  distant.  But  the  risk  seems  not  to  have  been  great. 
No  loss  from  any  cause  is  shown  to  have  occurred  during 
the  existence  of  the  practice, — nothing  shown  from  which 
danger  could  be  apprehended.  One  of  the  plaintiff's  wit- 
nesses testified  that  tramps  passed  up  and  down  the  road 
daily;  but  what  can  be  inferred  from  that?  It  is  inapprecia- 
ble. Was  danger  to  be  apprehended  from  their  carelessness 
or  malice?  During  the  ten  or  eleven  years  of  the  existence  of 
the  station  not  an  instance  of  either  is  shown. 

It  is,  however,  urged  that  a  place  of  delivery  other  than  a 
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regular  station  can  be  agreed  on  or  established  by  custom  or 
practice,  and  at  the  instant  of  delivery  the  full  responsibility 
of  a  carrier  attaches.  To  bring  the  case  at  bar  within  those 
principles — Fisher  v.  The  Norval,  8  Mart.  N.  S.  120;  Barrett 
V.  Salter,  10  Rob.  (La.)  434,  and  Roth  v.  Harkson,  18  La. 
Ann.  705,  are  cited.  The  principles  may  be  assented  to;  the 
cases  cited  are  distinguishable  from  that  at  bar. 

In  Fisher  v.  The  Norval,  35  bales  of  cotton  were  sent  to  be 
shipped  on  the  brig  Nerval,  and  were  received  by  the  captain. 
The  cotton  was  left  upon  the  levee,  unguarded,  and  during 
the  night  following  delivery  it  was  destroyed  by  fire.  The 
origin  of  the  fire  was  not  shown,  but  it  was  shown  that  it  was 
not  customary  in  the  city  (New  Orleans)  to  put  a  guard  over 
cotton  so  placed.  The  Code  of  the  state  made  carriers  liable 
for  loss  or  damage  to  property  intrusted  to  their  care,  unless 
they  proved  that  such  loss  or  damage  had  been  occasioned  by 
accidental  and  uncontrollable  events.  The  defendants  in  the 
case  were  adjudged  liable.  The  supreme  court  held,  approv- 
ing the  decision  of  the  trial  court,  ''there  was  negligence  in 
the  defendants  permitting  the  cotton  to  be  exposed  all  night 
on  the  levee,  to  theft,  fire,  and  other  accidents,  without  some 
person  to  take  care  of  it.''  It  was  not  the  care,  the  court 
further  observed,  that  a  prudent  person  would  take  of  his  own 
property,  and  the  custom  proved  was  not  a  good  excuse. 
The  facts  in  that  case  are  markedly  different  from  those  in 
the  pending  case.  Cotton  exposed  upon  the  levees  of  New 
Orleans  is  in  a  different  situation  from  cotton  inclosed  in 
locked  box  cars  on  a  side  track,  in  the  solitude  of  the 
country,  and  demands  a  different  degree  of  care. 

In  Barrett  v.  Salter,  40  hogsheads  of  tobacco  were  delivered 
for  shipment  on  the  ship  Huron.  It  was  receipted  for  by  the 
mate.  After  it  was  received  a  heavy  rain  came,  which  lasted 
about  two  hours,  to  which  it  was  suffered  to  remain  exposed. 
It  was  testified  that  the  captain  was  told  that  if  the  tobacco 
should  be  put  on  board  without  being  opened  and  trimmed, 
it  would  be  found  damaged  on  its  arrival  at  destination.  It 
was  so  found.    The  defendants  were  held  liable. 

In  Roth  V.  Harkson,  the  question  was  whether  cotton  put 
in  a  place  designated  by  a  mate  of  a  ship,  and  covered  by  a 
tarpaulin,  by  the  direction  of  the  officers  of  the  ship,  was  de- 
livered to  the  ship,  notwithstanding  the  officers  afterwards 
refused  to  receipt  for  it  on  the  ground  of  the  lateness  of  the 
hour.     It  was  held  to  be  a  delivery. 

The  question  in  the  case  at  bar,  however,  is  not  whether 
there  was  delivery  to  defendant,  nor  when  its  responsibility 
attached,  but  assuming  delivery  at  Meekers,  and  that  defend- 
ant's responsibility  attached  at  the  time  the  bills  of  lading 
were  issued,  was  defendant  guilty  of  negligence?  That  ques- 
tion we  have  answered  in  the  negative;  nor  could  the  answer 
be  otherwise,  even  if  it  be  conceded,  as  contended  by  plain- 
tiff, that  under  the  law  of  Louisiana  the  burden  of  proof  was 
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upon  the  defendant  to  show  the  absence  of  negligence.  The 
allegation  of  the  petition  was:  ''That  the  fire,  by  which  the 
destruction  of  said  cotton  was  caused,  was  due  to  the  negli- 
gence of  the  said  company  itself,  and  of  its  agents,  employees 
and  servants;  that  the  said  cotton  was  by  it  left  in  two  cars 
of  the  said  company,  standing  upon  its  track,  in  the  open 
country,  unguarded  and  unwatched  by  the  said  company,  in 
any  particular  whatsoever;  that  it  was  the  duty  of  the  said 
company  to  take  some  measures  of  precaution  to  protect 
said  cars  and  the  cotton  contained  therein,  from  depredation, 
loss,  or  injury  by  third  persons,  wrongdoers  or  those  bent 
upon  mischief;  that  it  totally  failed  and  neglected  to  take  any 
measures  of  precaution  for  the  safety  and  protection  of  the 
said  cotton,  but  left  it  in  said  cars,  said  track,  unguarded  and 
unwatched,  in  the  nighttime,  during  which  it  was  destroyed 
by  fire;  that  petitioner  believes  that  the  said  cotton  was  set 
on  fire  by  some  malicious  person;  that  petitioner  has  no 
actual  knowledge  as  to  the  origin  or  cause  of  said  fire."  The 
evidence  we  have  commented  on,  and,  we  may  only  add,  it 
established  all  that  was  charged  as  negligence,  and  there  was 
nothing  for  the  defendant  to  explain.  The  defendant  could, 
as  it  did,  submit  the  question  of  its  liability  upon  the  evi- 
dence adduced. 
Judgment  affirmed. 

Young  v.  Central  of  Georgia  Ry.  Co. 

{Supreme  Court  of  Georgia^  May  ir^  1904.) 
[47  S.  E.  Rep.  556.] 

Carriers— Ejection  of  Passenger— Mutilated  Ticlcet. 

To  ^*  mutilate"  a  railroad  ticket,  within  the  reasonable  meanini?  of 
a  stipulation  on  its  face  that  it  shall  not  be  good  for  passage  if 
mutilated  in  any  way,  it  must  be  deprived  of  some  essential  or  mate- 
rial part;  and  such  a  ticlcet  is  valid,  although  torn  in  two  pieces, 
when  both  pieces  are  presented  to  the  conductor  at  the  same  lime, 
and  it  is  apparent  that  they  are  parts  of  the  same  ticket,  that  together 
they  form  the  entire  ticket,  and  that  no  fraud  has  been  perpetrated 
upon  the  railroad  company. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T.  M.  Norwood, 
Judge. 

Action  by  Mamie  Young  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

Travis  &  Edwards,  for  plaintiff  in  error. 
Lawton  &  Cunningham,  for  defendant  in  error. 

CANDLER,  J.  This  was  an  action  for  damages  for  the 
alleged  tortious  eviction  of  the  plaintiff  from  the  defendant's 
train.  The  jury  found  for  the  defendant,  and  the  plaintiff 
excepts  to  the  overruling  of  her  motion  for  a  new  trial. 
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It  appears  that  the  plaintiff  purchased  in  Aagusta»  at  a 
greatly  reduced  price,  a  ticket,  over  the  ddendant's  line  of 
railroad,  from  Augusta  to  Savannah  and  return.  This  ticket 
contained  a  printed  stipulation  to  the  effect  that  if  it  should 
become  mutilated  in  any  way  it  should  not  be  good  for  pas- 
sage. On  the  return  trip,  when  the  plaintiff  tendered  the 
ticket  to  the  conductor,  it  was  torn  into  two  parts.  The 
evidence  for  the  plaintiff  was  to  the  effect  that  she  presented 
both  pieces  of  the  ticket,  and  that  tbey  corresponded  in  such 
a  way,  as  to  the  numbering  and  other  physical  characteristics 
of  each,  that  there  could  be  no  doubt  that  tbey  were  parts  of 
the  same  ticket,  and  that  together  they  formed  the  entire  re- 
turn ticket.  Witnesses  for  the  defendant,  on  the  other  hand» 
testified  that  the  plaintiff  tendered  the  conductor  only  a  part 
of  the  torn  ticket.  Be  that  as  it  may,  the  conductor  de- 
manded the  payment  of  fare  by  the  plaintiff,  which  was  re- 
fused, and  she  was  evicted  from  the  train.  The  court  charged 
the  jury  as  a  matter  of  law  that  the  ticket  was  mutilated  and 
by  its  terms  invalid,  and  restricted  their  consideration  of  the 
case  to  the  question  whether  the  plaintiff  was  evicted  from 
the  train  at  a  proper  place. 

This  was  error.  Only  by  the  most  narrow  and  literal  con- 
straction  of  the  word  ''mutilated,''  as  contained  in  the  stip- 
ulations on  the  face  of  the  ticket,  could  the  charge  be 
justified.  The  writer  has  never  favored  laxity  in  the  enforce- 
ment of  agreements  between  railroad  companies  and  those  to 
whom  special  rates  or  gratuities  are  granted  (Central  R.  Co. 
v.  Glascock,  117  Ga.  938,  43  S.  E.  981;  Gilleland  v.  Louis- 
ville R.  Co.,  119  Ga.  789,  47  S.  E.  336;  Holly,  v.  Southern  R. 
Co.,  119  Ga.  767,  47  S.  E.  188),  but  he  is  equally  opposed  to 
a  construction  so  strict  as  to  do  violence  to  the  obvious  inten- 
tion of  the  agreement  and  work  a  hardship  on  the  party 
sought  to  be  bound.  The  definition  given  by  the  Standard 
Dictionary  of  the  word  ''mutilate"  is  as  follows:  ''To  cut 
off  or  deprive  of  a  limb  or  essential  part  of,  as  an  animal 
body;  maim;  cut  ot  break  off,  or  otherwise  remove  any  part 
of,  as  a  statue;  disfigure.  To  retrench,  remove,  expunge, 
or  delete  an  essential  or  material  part  of,  so  as  to  render  in- 
complete or  imperfect,  as  a  literary  composition ;  as,  to  mu- 
tilate a  speech."  The  main  idea  of  this  definition  is  the 
removal  of  an  essential  part,  so  that  the  whole  is  rendered  im- 
perfect. It  is  plain  that  if  a  ticket  has  been  torn  in  two,  and 
the  two  parts,  preserved,  fit  exactly  together  in  such  a  way  as 
to  make  it  indisputable  that  they  are  parts  of  the  same  ticket 
and  together  form  the  entire  ticket,  there  has  been  no  mutila- 
tion, except  in  a  purely  physical  sense.  Nothing  essential  to 
a  valid  ticket  has  been  removed ;  only  its  physical  symmetry 
has  been  marred.  The  only  reasonable  object  to  be  accom- 
plished by  a  regulation  like  the  one  now  under  consideration 
is  to  prevent  fraud.     It  would,  of  course,  be  grossly  unfair  to 
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the  railroad  company  to  require  it  to  honor  only  a  part  of  a 
ticket,  for  in  that  case  two  or  more  persons,  only  one  of 
whom  had  paid  any  consideration  to  the  company,  might  be 
enabled  to  ride  on  the  same  ticket.  But  if  the  plaintiff's 
evidence  is  to  be  believed,  she  furnished  to  the  condactor  of 
the  train  conclusive  evidence  that  a  fraud  had  not,  and  could 
not  have  been,  perpetrated  by  her.  As  to  this  point  there 
was,  as  stated  before,  a  conflict  in  the  evidence;  bat  the  jury 
should  have  been  allowed  to  pass  upon  the  contested  issue» 
and  to  say  whether  the  plaintiff  presented  to  the  condactor  in 
good  faith  an  entire  ticket  which  had,  as  she  claimed,  been 
accidentally  torn  in  two,  or  only  a  part  of  a  mutilated  ticket 

In  the  case  of  Wightman  v.  Chicago  R.  Co.  (Wis.)  2   L.  R. 
A.  185,  it  was  held:    ''A  round-trip  ticket  having  the  words 
^Not  good  for  passage'  on  the  going  part  of  the  ticket,  and 
the  words  Mf  detached'  on  the  returning  part,  is  valid  when 
both  parts  are  presented  together  at  the  same  time  to  the 
same  conductor  on  the  going  trip,  although  the  parts  have 
become  separated  by  inadvertence."    It  is  contended,  how- 
ever, by  counsel  for  the  defendant  in  error  that  this  case 
turned  on  a  special  statute,  and  is  therefore  not  applicable 
to  the  case  at  bar.     While  it  is  true  that  in  the  opinion  ref- 
erence is  bad  to  a  Wisconsin  statute,  and  it  is  held  that  the 
company  is  not  authorized,  '^  under  the  guise  of  regulation?, 
to  abridge  or  impair  a  passenger's  statutory  or  legal  rights/' 
it  does  not  appear  that  the  statute  in  question  related  in  any 
way  to  the  question  of  the  mutilation  or  detachment  or  tear- 
ing of  tickets  or  parts  of  tickets.     On  the  contrary,  it  a£Brma- 
tively  appears  in  the  opinion  of  Cassoday,  J.,  that  the  statute 
referred  to  ''required  the  defendant,  upon  application  'at  its 
ticket  station/    *    *    *    and  payment  of  the  price,  to  sell 
to  the  plaintiff  'round  trip  tickets,  good  for  first  class  pas- 
sengers' "  between  certain  points  mentioned.     There  is  cer- 
tainly nothing  in  such  a  statute  that  would  alter  the  general 
rule  involved,  or  render  any  the  less  applicable  to  the  case 
now  under  consideration  the  principles  announced  in  the  case 
cited.     Under  the  rule  laid  down  by  the  court  in  the  case  of 
Georgia  R.  Co.  v.  Clarke,  97   Ga.  706.  25  S.  E.  368,  a  stip- 
ulation in  a  special  contract  embodied  in  a  railroad  ticket 
should,  in  a  case  of  uncertainty,  be  construed  most  strongly 
against  the  railroad  company.     In  the  present  case  the  court 
gave  the  most  rigid  construction  possible  in  the  company's 
favor.     The  case,  we  think,  was  tried  on  the  wrong  theory, 
and  we  are  therefore  constrained  to  send  it  back  for  another 
Clearing. 

Judgment  reversed.    All  the  Justices  concur. 
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{Supteme  Court  of  Ohio,  April  12, 1904,) 
[70  N.  E.  Rep.  974.] 

Right  of  Way— Grant— Rights  Retained  by  Grantor. 

An  inatrument  of  writing^,  by  which  the  absolute  owner  of  a  tract 
of  land  consisting^  of  20  acres  or  more,  releases  to  a  steam  railroad 
company  a  ri^ht  of  way  100  feet  in  width  and  passing^  through  said 
lands,  leaving  a  portion  thereof  on  each  side  of  said  right  of  way, 
conveys  an  easement  in  the  land  for  railroad  purposes,  leaving  the 
fee,  subject  to  such  servitude,  in  the  general  owner. 

Same — Same — Same— Private  Crossing. 

Among  the  rights  not  granted,  but  remaining  in  the  vendor  and 
incident  to  his  title  in  fee,  is  a  right  to  a  private  crossing  over  such 
right  of  way,  where  the  same  is  necessary  for  the  convenient  use  of  his 
two  parcels  of  land  lying  on  each  side,  provided  the  same  can  be 
constructed  and  used  without  unreasonably  interfering  with  the  use  of 
the  right  of  way  by  the  company  for  railroad  purposes.  • 

Same — Same— Right  to  Private  Crossing— Limitation  of  Actions. 

The  possession  of  the  right  of  way  by  the  railroad  company  for 
railroad  purposes  is  not  adverse  to  the  rights  remaining  in  the 
owner  of  the  fee.  Hence  the  right  to  a  crossing  is  not  barred  by  the 
statute  of  limitations  of  21  years ;  and  a  plea  of  the  statute,  which 
alleges  that  '' neither  the  plaintiff  nor  any  predecessor  in  title  ever 
used  any  easement  to  cross  said  right  of  way,  or  any  private  cross- 
ing, farm  crossing,  way  of  necessity,  or  way  reserved  by  implica- 
tion over  said  right  of  way  during  said  time,''  does  not  constitute  a 
defense  to  a  suit  brought  by  the  landowner  to  enjoin  the  company 
from  interfering  with  him  in  the  construction  and  use  of  such  cross- 
ing. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lucas  County. 

Action  by  Clara  F.  Wacbter  against  the  Cincinnati,  Hamil- 
ton &  Dayton  Railway  Company  for  an  injunction.  Judg- 
ment for  plaintiff  was  affirmed  by  the  circuit  court,  and 
defendant  brings  error.     Affirmed. 

B.  A.  Hayes,  for  plaintiff  in  error. 
Frank  G.  Crane,  for  defendant  in  error. 

SPEAR,  C.  J.  The  defendant  in  error,  Clara  F.  Wachter» 
is  the  owner  in  fee  of  a  tract  of  about  20  acres  of  land,  lying 
partly  in  the  county  of  Wood  and  partly  in  the  county  of 
Lucas.  The  railroad  of  the  plaintiff  in  error  passes  through 
that  portion  of  the  land  which  is  situate  in  Wood  county;  its 
right  of  way .  extending  in  an  easterly  and  westerly  direc- 
tion, and  being  100  feet  in  width.  The  parties  derive  their 
rights  from  a  common  source  of  title,  viz.,  Gabriel  Crane, 
father  of  defendant  in  error.  The  conveyance  from  Gabriel 
Crane,  under  which  the  company  claims,  was  executed  March 
20,  1854,  to  the  predecessor  of  the  present  company,  which 
immediately  took  possession,  and  which  it  enjoyed  without 
interruption  as  a  right  of  way  of  a  steam  railroad  until  in  the 
year  1863,  when  all  its  rights  passed  to  the  plaintiff  in  error, 
which  company  has  had  like  possession  and  use  since.    The 
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conveyance  by  Gabriel  Crane  is  entitled  ''Release  of  Riffht 
of  Way."  It  is  recited  in  the  release  on  the  part  of  said 
Crane  that»  for  the  consideration  of  $1,200  ''and  the  advan- 
tages which  may  or  will  result  to  the  public  in  general  and 
myself  in  particular  by  the  construction  of  the  Dayton  & 
Michigan  Railroad,  as  now  surveyed  or  as  the  same  may  be 
finally  located,  and  for  the  purpose  of  facilitating  the  con- 
struction and  completion  of  said  work,  do  hereby,  for 
myself,  my  heirs,  executors,  administrators,  and  assigns,  re- 
lease, relinquish,  and  forever  quitclaim  to  the  president  and 
directors  of  the  Dayton  &  Michigan  Railroad  Company  the 
right  of  way  for  so  much  of  said  railroad  as  may  pass  through 
the  following  described  pieces,  parcels,  or  lots  of  land,  to 
wit :  [Here  follows  description.]  *  Said  right  of  way  to  be  one 
hundred  feet  wide,  to  extend  across  the  two  pieces  and  par- 
cels of  land  above  described.  And  I  hereby  further  release 
and  relinquish  to  the  president  and  directors  of  the  Dayton 
&  Michigan  Railroad  Company  all  damages,  right  of  dam- 
ages, actions,  and  causes  of  action,  whatever,  which  I  may 
sustain  or  be  entitled  to,  by  reason  of  anything  connected 
with  or  consequent  upon  the  location  or  construction  of  said 
work,  or  the  repairing  thereof,  when  finally  established  or 
completed."  There  is  no  reservation  of  any  kind  expressed 
in  the  release.  The  right  of  way  has  been,  during  all  of  the 
time  since  the  completion  of  the  road  in  the  year  1854,  used 
in  the  operation  of  a  railroad,  passenger  trains  running  daily 
in  both  directions  at  a  high  rate  of  speed,  also  freight  trains 
at  the  usual  rate,  and  for  switching  cars,  and  for  no  other 
purpose.  A  fence  has  been  maintained  since  about  the  year 
1867  on  the  southeast  line  of  the  strip,  in  which  there  has 
been  no  opening  by  gate,  or  bars,  or  otherwise.  No  crossing 
has  at  any  time  been  constructed  across  said  strip,  nor  has  it 
ever  been  possible.  Plaintiff  cannot  use  a  crossing  in  a  pub- 
lic street,  road,  lane,  or  highway,  in  passing  from  her  land  on 
one  side  of  the  defendant's  railroad  to  that  on  the  other  side 
without  great  inconvenience.  The  plaintiff  has  occasion 
to  cross  the  railroad  at  the  point  designated  in  her  petition 
only  during  the  daytime,  and  the  number  of  trains  passing, 
except  switch  trains,  is  about  14  during  that  time.  The 
plaintiff  has  fulfilled  all  the  requirements  of  the  statute  as  to 
notice  and  demand.  Other  facts  appear  in  the  record, 
but  they  are  not  regarded  as  essential  to  an  understanding  of 
the  legal  questions  involved. 

Upon  this  state  of  facts  was  the  plaintiff  below  entitled  to 
the  relief  prayed  for?  A  large  portion  of  the  briefs  of  coun- 
sel is  taken  up  with  a  discussion  of  the  constitutionality  of 
sections  3327,  3328,  Rev.  St.,  which  provide  when  private 
crossings  must  be  built,  and  when  the  landowner  may  build 
at  the  company's  expense;  it  being  claimed  on  the  part  of 
the  plaintiff  in  error  that  those  sections  undertake  to  authorize 
in  effect  the  taking  of  private  property  for  private  purposes. 
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and  to  deprive  an  owner  of  his  property  without  due  process 
of  law,  and  are  therefore  in  conflict  with  the  first  clause  of 
section  19  of  article  i  of  our  Constitution,  and  with  the 
third  clause  of  the  first  section  of  the  fourteenth  amendment 
to  the  Constitution  of. the  United  States.  But,  as  we  view 
the  case,  it  is  unnecessary  to  consider  this  question  (the  plain- 
tiff below  not  asking  that  the  crossing  be  made  at  the  com- 
pany's expense),  and  a  disposition  of  it  is  properly  postponed 
until  a  case  arises  in  which  a  decision  of  it  becomes  nec- 
essary. 

Independent  of  the  statute  what  are  the  respective  rights 
of  the  parties?  The  right  of  way  of  the  company  is  an  ease- 
ment. Washb.  on  E.  &  S.  4.  It  is,  using  exact  language,  a 
servitude  imposed  as  a  burden  on  the  land.  The  conveyance 
from  Crane  in  terms  specifies  that  it  is  a  ''release  of  a  right  of 
way,"  and  no  question  is  made,  and  we  presume  none  can 
be,  that  the  right  thus  granted  is  not  different  from,  nor 
greater  than,  that  which  would  lesult  from  an  appropriation 
proceeding  under  the  statute.  Piatt  v.  Penna.  Co.,  43  Ohio 
St.  228,  I  N.  £.  420;  Clarke  v.  R.  L.  &  N.  E.  R.  Co.,  18 
Barb.  3^0.  An  easement  implies  necessarily  a  fee  in 
another,  and  it  follows  that  it  is  a  right,  by  reason  of  such 
ownership,  to  use  the  land  for  a  special  purpose,  and  one  not 
inconsistent  with  the  general  property  in  the  land  of  the 
owner  of  the  fee;  his  property  rights,  however,  to  be  exercised 
in  such  way  as  not  to  unreasonably  interfere  with  the  special 
use  for  which  the  easement  was  acquired.  Bouvier's  Law  Die. 
631;  Clark  V.  Glidden,  60  Vt.  702,  15  Atl.  358.  That  special 
purpose  is,  in  the  present  case,  the  construction  and  opera- 
tion of  a  steam  railroad.  The  corporation  has  taken  and 
holds  the  property  by  virtue  of  its  power  of  eminent  domain, 
and  the  purpose  must  necessarily  be  a  public  purpose;  else 
there  would  be  no  power  under  the  Constitution  to  clothe  the 
corporation  with  such  right.  Adopting  the  language  of  Ran- 
ney,  J.,  in  Giesy  v.  C,  W.  &  Z.  R.  R.  Co.,  4  Ohio  St.  308, 
the  private  owner  has  yielded  ^^the  use  of  his  property  only 
to  the  public,  and  just  so  much,  and  no  more,  as  will  answer 
their  purposes;  the  corporation  being  a  mere  trustee  of  the 
interest  for  their  use,  with  no  power  to  divert  it  to  any  other 
purpose,  or  to  hold  it  one  moment  longer  than  it  is  made  to 
serve  the  uses  for  which  it  was  appropriated."  *It  cannot  be 
assumed  that  it  was  the  purpose  of  the  vendor  in  selling,  or 
of  the  vendee  in  buying,  that  any  estate  different  from 
that  which  the  company  was  by  its  charter  authorized  to 
acquire  and  use,  would  be  conferred  upon  the  company.  No 
reservation  of  a  right  to  a  crossing,  it  is  true,  was  expressed 
in  the  release.  But  none  was  necessary.  From  the  char- 
acter of  the  paper,  and  the  relation  of  the  parties,  and  the 
nature  of  the  transsLction,  such  reservation  springs  out  of  the 
contract  and  is  implied  in  law.  Hence  the  construction  of  a 
crossing  is  not  a  taking  of  the  property  of  another.     It  is  but 
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the  enforcement  of  a  right  not  granted,  but  remaining:  in  the 
vendor.  Nor  does  the  paragraph  of  the  release  releasing 
damages  which  might  arise  by  reason  of  the  location  or  con- 
struction or  repair  of  the  work  qualify,  or  in  any  way  affect* 
this  legal  conclusion.     The  action   is  not  one  for  damages. 

It  is  insisted  in  argument  that  the  case  presented  a  ques- 
tion of  common-law  way  of  necessity,  and  Meredith  v.  Frank, 
56  Ohio  St.  479,  47  N.  E.  656,  is  cited  to  the  proposition  that 
one  cannot  derogate  from  his  grant.  But  the  conveyance 
about  which  the  court  was  speaking  in  the  case  cited  was  a 
deed  in  fee  simple  purporting  to  convey  all  the  grantor's 
interest,  and  to  clothe  the  grantee  with  an  unqualified  and 
absolute  title  to  the  land.  The  general  rule,  as  stated,  is 
recognized  in  the  above  case,  and  is  conceded,  but  we  have 
an  essentially  different  case.  The  claim  of  the  plaintiff  be- 
low does  not  derogate  from  the  release  of  Gabriel  Crane,  bat 
is  entirely  consistent  with  it. 

The  statute  of  limitations  of  21  years  is  pleaded,  and  is 
insisted  upon.  It  is  true  that  more  than  21  years  have 
elapsed  since  the  plaintiff  in  error  went  into  possession,  and 
that  no  demand  for  a  crossing  was  made  until  the  commence- 
ment of  suit  below.  But  there  is,  as  we  think,  a  complete 
answer  to  that  claim  in  the  fact  that  the  possession  of  the 
corporation  was  not  adverse.  It  was,  on  the  other  band, 
enjoyed  for  the  purpose  of  an  easement  only,  and  such  use  is 
entirely  consistent  with  the  continued  ownership  and  right 
of  the  owner  of  the  fee.  It  is  true,  also,  that  a  fence  was 
constructed,  without  gate  or  other  opening  in  it,  some  35 
years  since  on  the  southeast  line  of  the  right  of  way.  This 
was,  however,  after  the  enactment  of  the  fencing  statute  of 
March  25,  i8S9  (Laws  1859,  p.  62),  and  is  clearly  referable  to 
the  compulsory  duty  by  that  statute  enjoined,  and  does  not 
indicate  a  claim  of  adverse  possession.  It  is  manifest  that 
the  plea  of  the  statute,  if  good,  goes  to  every  right  of  the 
owner  of  the  fee.  If  it  can  be  successfully  urged  against  a 
right  to  a  crossing,  it  can  by  the  same  line  of  reasoning  pre- 
vail against  the  right  of  reversion  in  case  of  abandonment. 
It  is  not  good  against  either.  There  was,  therefore,  pre- 
sented to  the  trial  court  the  issue  as  a  question  of  fact 
whether  or  not  the  demand  of  the  plaintiff  for  a  right  to  con- 
struct a  private  crossing  was  a  reasonable  exercise  of  her 
rights  as  owner  of  the  fee.  The  court  necessarily  had  to 
consider  all  the  circumstances,  and  determine  from  a  con- 
sideration of  the  whole  case  whether  the  maintaining  of  her 
claim  would  unreasonably  interfere  with  the  business  of  the 
company  in  operating  its  road.  If  it  did,  a  denial  of  the 
prayer  of  the  petition  would  follow;  if  it  did  not,  a  decree 
granting  the  prayer  would  be  proper.  The  court  reached  the 
latter  conclusion,  and  we  accept  it  as  settling  the  question  of 
fact,  and,  as  a  consequence,  the  rights  of  the  parties. 

The  case  is  here  treated  somewhat  briefly,  and  in  the  form 
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of  Statement,  rather  than  argament  and  extended  citation  of 
authorities,  becaase  it  has  seemed  to  us  that  its  determina- 
tion rests  upon  the  application  of  simple,  elementary  prin- 
ciples, well  settled  in  this  state;  also,  from  the  further  fact 
that  all  the  essential  propositions  were  disposed  of  by  this 
coort  adversely  to  the  claim  of  plaintiff  in  error  in  Railroad 
Co.  V.  Mitchell  &  Rowland  Lumber  Co.,  59  Ohio  St.  607,  54 
N.  E.  1 107,  in  which  case  the  judgment  of  the  circuit  court  of 
Lucas  county,  affirming  that  of  the  common  pleas,  was 
afiBrmed,  without,  however,  passing  on  the  validity  of  the 
statute.  The  original  case  will  be  fouqd  reported  in  Mitchell 
&  Rowland  Lumber  Co.  v.  Railway  Co.,  6  Dec.  135,  3  Ohio 
N.  P.  231. 
The  judgment  cf  the  circuit  court  will  be  affirmed. 

SHAUCK,  CREW,  and  SUMMERS,  JJ.,  concur. 


Central  R.  R.  of  New  Jersey  v.  City  of  Elizabeth  et  al. 

(Supreme  Court  0/  New  Jersey^  Feb,  ^9, 1904.) 

[57  Atl.  Rep.  404.] 

Ordinance— Validity— Regulation  of  Railroads. 

A  mtmicipal  ordioance  passed  July  2,  1903,  imposed  certain  re- 
strictions, under  penalty,  upon  every  steam  railroad  company  that 
* 'failed  to  comply  with  or  observe  the  provisions  of"  a  certain  act  of 
the  Legislature  approved  April  14,  1864  (P.  L.  p.  735).  The  act  thna 
referred  to  at  no  time  prescribed  any  duties  to  be  performed  liy  any 
steam  railway  company :  held^  that  the  ordinance  was  void  for  un- 
certainty. 

Same—Same— Same — Stoppage  of  Trains  at  Street  Railway  Crossings. 
The  power  to  compel  steam  railway  companies  to  bring  their  trains 
to  a  stop  before  crossing  a  street  on  which  a  street  railway  is  operated 
has  not  been  conferred  by  the  Legislature  upon  municipalities  by 
any  general  law,  and  is  not  granted  to  the  city  of  Elizabeth  by  its 
charter  power  *'to  regulate  the  speed  and  running  of  locomotive  en- 
gines and  railroad  cars  through  said  city." 

Same— Same— Same— Signals  at  Crossings.* 

A  municipal  ordinance  requiring  that  the  signal  to  be  given    to  an 
approaching  locomotive  engine  or  train  that  a  street  crossing  is  free 

*As  to  the  power  of  municipalities  to  regulate  the  operations  of 
railroads  in  streets,  see  note,  6  Am.  &  Eng.  R.  Cas.,  N.  8.  510  (right 
to  regulate  speed) ;  note,  7  Am.  &  Kng.  R.  Cas.,  N.  8.,  637  (power  to 
regulate  use  of  streets);  note,  11  Am.  &  Eog.  R.  Cas.,  N.  8.,  806 
(power  to  regulate  operation  of  street  railways) ;  note,  9  Am.  & 
Eng.  R.  Cas.,  N.  8.,  51  (power  to  require  conductors  on  street  cars); 
note,  1  Am.  &.  Eng.  R.  Cas.,  N.  S.,  349  (power  to  impose  conditions  and 
restrictions  on  street  railways) ;  note,  19  Am.  &  Eng.  R.  Cas.,  N.  9*> 
319  (whether  failure  to  comply  with  ordinance  requiring  flagmen 
and  gates  and  regulating  speed  at  crossings  is  negligence  per  se) ; 
note,  16  Am.  A  Eng.  R.  Cas.,  N.  8.,  599  (abolition  of  grade  crossings 
as  an  exercise  of  police  power) ;  note,  1  Am.  &.  Eng.  R.  Cas.,  K.  8., 
221  (ordinances  must  be  reasonable);  note,  5  Am.  &.  Eng.  R.  Cas., 
N.  8.,  287  (frightening  horses  by  violating  ordinances  regulating 
signals) ;  Chicago,  B.  &  Q.  R.  Co.  v.  State  (Neb.),  3  Am.  &  Eng.  R. 
Cas.,  N.  8.,  573  (validity  of  ordinance  requiring  railroad  companies 
to  construct  and  keep  in  repair  viaducts  over  streets  crossed  by  their 
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from  dangei^  must  be  given  by  a  member  of  the  crew  operating  anch 
approaching  locomotive  engine  or  train  is  unreasonable. 

Same — Same — Certiorari — Legal  Interest. 

Where  the  right  of  the  prosecutor  to  litigate  the  validity  of  an 
ordinance  brought  up  by  his  writ  is  not  raised  by  any  motion  touch-^ 
ing  the  improvidence  of  the  allowance  of  such  writ  or  its  vacation,  or 
the  dismissal  of  the  writ  itself,  the  standing  of  the  prosecutor  will  be 
assumed  on  final  hearing  unless  his  lack  of  legal  interest  in  the 
controversy  affirmatively  appears. 

Same — Same — Same — Same. 

In  the  present  case  the  prosecutor's  lack  of  legal  interest  in  the 
controversy  is  not  affirmatively  shown  by  the  mere  fact  that  the  re-^ 
,  turn  brings  up  an  ordinance,  instead  of  a  conviction   under  it. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution  of  the  Central 
Railroad  of  New  Jersey,  against  the  city  of  Elizabeth  and 
others,  to  review  an  ordinance.     Ordinance  set  aside. 

Argued  November  term,  1903,  before  GARRISON  and 
GARRETSON,  JJ. 

George  Holmes,  for  prosecutor. 
C.  Addison  Swift,  for  defendants. 

GARRISON,  J.  Section  1  of  the  ordinance  brought  up  by 
this  writ  is  void  for  uncertainty.  It  is  directed  against  steam 
railway  companies  that  have  failed  to  comply  with  or  ob- 
serve the  provisions  of  the  act  of  April  14,  1864  (P.  L.  p. 
735).  That  statute,  however,  prescribed  no  duty  to  be  per- 
formed by  any  steam  railway  company,  and  contained  no 
provisions  of  any  sort  which  they  were  coniroanded  to  ob- 
serve. On  the  contrary,  its  sole  object  and  efiect  was  to 
grant  to  steam  railway  companies  having  certain  peculiarities 
of  construction  and  operation  immunity  from  municipal  reg- 
ulations. There  can,  therefore,  be  no  steam  railway  com-« 
panies  that  have  failed  to  comply  with  or  observe  the 
provisions  of  that  act.     Municipal  corporations  alone  could 

tracks) ;  Pifctsbursr,  C,  C.  &  St.  L.  Ry.  Co.  v.  Town  of  Crown  Point 
(Ind.),  6  Am.  &  £ng.  R.  Cas.,  N.  6.,  324  (validity  of  ordinance  com* 
pelling  railway  to  keep  watchman  and  gates) ;  Cape  May,  D.  B.  &  S. 
P.  R.  Co.  V.  City  of  Cape  May  (N.  J.),  6  Am.  &  Cng.  R.  Cas.,  N. 
8.,  329  (power  of  city  to  enact  ordinance  to  compel  passenger  cars 
operated  by  trolley  or  electric  power  to  come  to  full  stop  before  cross- 
ing intersecting  street);  State  Consolidated  Traction  Co.  v.  City  of 
Elizabeth  (N.  J.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  614  (reasonableness 
of  ordinance  forbidding  the  putting  of  salt  on  rails  except  at  curves) ; 
City  of  Buffalo  v.  New  York,  h.  E.  A  W.  R.  Co.  (N.  Y.),  7  Am.  A 
Eng.  R.  Cas.,  N.  8.,  503  (ordinance  requiring  trains  to  come  to  full 
stop  before  crossing  certain  streets  is  not,  on  its  face,  unreasonable) ; 
Jackson  v,  Kansas  City,  Ft.  S.  AM.  R.  Co.  (Mo.),  19  Am.  A  Eng.  R. 
Cas.,  N.  S.,  99  (limiting  speed) ;  Des  Moines  City  R.  Co.  v.  City  of  Des 
Moines  (Iowa),  1  Am.  A  Eng.  R.  Cas.,  N.  S.,  215  (ordinances  must 
be  reasonable) ;  Pittsburg,  C,  C.  A  St.  L.  Ry.  Co.  v.  Town  of  Crown 
Point  (Ind.),  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  324  (power  to  require 
watchmen  and  gates  at  crossings) ;  State  v*  City  of  Cape  May  (N. 
J.),  6  Am.  A  Eng.  R.  Cas.  511  (power  to  require  fenders  on  street 
cars);  Pittsburg,  C.,C.  A  St.  L.  Ry.  Co.  v.  Hood  (C.  C.  A.),  15  Am, 
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have  done  so.  It  may  be  surmised  that  the  purpose  of  the 
ordinance  was  to  afiect  all  steam  railway  companies  not  con- 
structed or  operated  in  the  manner  described,  but  not  lequired 
by  the  act  of  1864;  but  the  meaning  of  a  penal  ordinance 
should  arise  by  construction,  and  not  from  conjecture.  If  it 
was  the  purpose  of  the  draftsman  of  this  ordinance  to  make 
use  of  the  descriptive  language  employed  in  the  act  of  1864, 
he  should  have  referred  to  it  in  terms  that  required,  or  at 
least  that  admitted,  of  such  a  construction.  Inasmuch, 
therefore,  as  no  railway  is  required  by  the  act  of  1864  to  com- 
ply with  or  observe  any  of  its  provisions,  no  railway  can  law- 
fully be  exposed  to  the  penalty  imposed  by  this  section  of  the 
ordinance. 

Furthermore,  neither  the  power  to  compel  a  railway  com- 
pany to  stop  running  its  trains,  nor  the  authority  to  give  by 
ordinance  a  paramount  right  at  street  crossings  to  surface 
railways,  has  been  granted  by  the  Legislature  to  the  city  of 
Elizabeth,  both  of  which  powers  are  implied  in  this  section 
of  the  ordinance.  The  charter  right  '4o  regulate  the  speed 
and  running  of  locomotive  engines  and  railroad  cars  through 
said  city"  no  more  gives  to  the  city  of  Elizabeth  the  right  to 
compel  trains  to  stop  than  the  similar  language  in  the  charter 
of  the  city  of  Bridgeton  gave  to  that  municipality  the  power  to 
compel  the  erection  of  gates.  W.  J.  &  S.  R.  R.  Co.  v. 
Bridgeton,  64  N.  J.  Law,  189,  44  Atl.  848. 

The  case  of  Cape  May  R.  R.  v.  Cape  May,  59  N.  J.  Law, 
404,  36  Atl.  678,  36  L.  R.  A.  657,  relied  upon  by  the  defend- 
ants, rests  upon  an  entirely  different  foundation,  namely,  the 
right  of  a  municipality,  under  its  charter  power  to  regulate 
streets,  to  provide  that  a  vehicle  using  such  streets  shall  come 
to  a  stop  at  each  crossing. 

Section  2  of  the  ordinance  is  also  void  for  the  reasons 
given  above,  and,  further,  because  of  its  unreasonableness. 
Its  provisions  that  the  signal  that  shall  avoid  its  penalty  must 

A  Eng.  R.  Cas.,  N.  8.,  648  (municipal  police  regulations  binding  on 
railroads  in  streets);  People  v.  Detroit  Citizens'  St.  Ry.  Co.  (Micb.), 
11  Am.  A  Kng.  R.  Cas.,  N.  8.,  796  (power  to  require  increase  in 
number  of  streetcars) ;  Des  Moines  City  R.  Co.  v.  City  of  Des  Moines 
(Iowa),  1  Am.  A  £ng.  R.  Cas.,  N.  S.,  215  (authority  to  remove 
tracks) ;  State  v.  Mayor,  etc.,  of  Newark  (N.  J.),  1  Am.  A  Kng.  R. 
Cas.,  N.  S.,  176  (authority  to  limit  number  of  tracks);  Appeal  of 
Cherryfield  A  M.  Klec.  R.  Co.  (Me.),  22  Am.  A  Eng.  R.  Cas.,  N.  8., 
906  (location  of  tracks);  State  v,  Sloan  (S.  Car.),  9  Am.  A  Eng^.  R. 
Cas.j  N.  d.,  44  (power  to  require  conductors  on  cars) ;  Conner  v. 
Electric  Traction  Co.  (Pa.),  4  Am.  A  Eng.  R.  Cas.,  N.  S.,  263  (reg- 
ulating right  of  way  at  crossings) ;  Mayor,  etc.,  of  City  of  Balti- 
more V,  Baltimore  Trust  A  Guarantee  Co.  (U.  S.),  7  Am.  A  Eng.  R. 
Cas.,  N.  S.,  624  (limiting  number  of  tracks  in  crowded  street) ;  City 
of  Owensboro  v.  Owensboro  A  N.  R.  Co.  (Ky.),  8  Am.  A  Eng.  R. 
Cas.,  N.  6*9  155  (validity  of  ordinance  requiring  a  change  of  grade 
which  would  render  track  useless) ;  foot-note  appended  to  Smith  v. 
Atlanta  A  C.  Air  Line  R.  Co.  (N.  Car.),  9  R.  R.  R.  218,  32  Am.  A 
Eng.  R.  Cas.,  N.  S.,  218  (whether  violation  of  ordinance  limiting 
speed  is  negligence). 
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be  Riven  to  the  approaching  locomotive  engine  or  train  by 
''a  member  of  the  crew  operating  snch  approaching  locomo- 
tive engine  or  train"  is  wholly  unreasonable.  No  reason  can 
be  suggested  why  such  signal  would  not  be  equally  efficacioas 
if  given  by. a  gateman  or  other  employee  of  the  railroad  com- 
pany who  is  not  engaged  in  the  operation  of  such  approach- 
ing locomotive  engine  or  train.  It  is  impossible  to  escape 
the  conviction  that  an  added  and  totally  unnecessary  element 
of  danger,  both  to  train  hands  and  to  train  passengers,  is  un- 
reasonably introduced  by  this  section  of  the  ordinance. 

The  standing  of  the  prosecutor  to  litigate  the  validity  of 
this  ordinance,  although  argued  on  behalf  of  the  defendants, 
has  not  been  raised  by  any  motion  looking  either  to  the  im- 
providence of  the  allowance  of  the  writ  or  its  vacation  or  to 
the  dismissal  of  the  writ  itself.  The  prosecutor  therefore 
*'has  not  expressly  or  impliedly  been  required  to  maintain  the 
status  that,  under  our  practice,  is  accorded  upon  final  hearing 
by  the  allowance  of  the  writ  of  certiorari."  Avon  v.  Neptune 
City,  57  N.  J.  Law,  701,  32  Atl.  220;  W.  J.  Traction  Com- 
pany V.  Board  of  Public  Works,  etc.;  58  N.  J.  Law,  362,  33 
Atl.  966. 

The  mere  fact  that  the  return  brings  up  an  ordinance  in- 
stead of  a  conviction  under  it,  which  is  the  point  made  by 
the  defendants,  does  not  affirmatively  establish  the  prose- 
cutor's lack  of  legal  interest  in  the  controversy  so  as  to  lead 
to  the  dismissal  of  its  writ.  The  cases  cited  by  the  defend- 
ants, namely,  Pennsylvania  R.  R.  v.  Jersey  City,  47  N.  J. 
Law,  286,  Gaslight  Co.  v.  Rahway,  58  N.  J.  Law,  510,  34 
Atl.  3,  and  Hamblet  v.  Asbury  Park,  61  N.  J.  Law,  502,  39 
Atl.  1022,  were  each  of  them  cases  in  which  a  conviction  of 
the  defendant  under  the  ordinance  was  necessary  to  establish 
the  obnoxious  application  of  the  ordinance  to  the  prosecutor, 
or  of  some  of  its  provisions  to  a  state  of  facts  in  which  be 
was  specially  interested.  This  is  pointed  out  by  the  opinion 
delivered  in  each  of  these  cases  as  the  basis  for  the  decisions 
rendered,  viz.,  that  a  conviction  was  necessary  to  the  estab- 
lishment of  the  standing  of  a  prosecutor  to  attack  in  toto  an 
ordinance  general  in  its  terms  that  might  be  adjudged  rea- 
sonable as  applied  to  one  state  of  facts  and  unreasonable 
when  applied  to  circumstances  of  a  different  character. 
Nicoulin  v.  Lowery,  49  N.  J.  Law,  391,   8  Atl.  513. 

In  Hamblet  v.  Asbury  Park,  supra — the  only  one  of  these 
cases  that  has  been  carried  to  the  Court  of  Errors — the  pros- 
ecutor was  a  citizen  of  the  state  of  New  York,  as  to  whom  it 
was  contended,  under  the  doctrine  of  Robbins  v.  Shelby 
County,  120  U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed.  694,  the 
license  fee  established  by  the  ordinance  could  not  lawfully  be 
imposed.  In  the  opinion  delivered  in  this  court  it  was  said, 
respecting  the  ordinance:  ''Whether  such  a  construction 
will  be  put  upon  it  by  the  municipality  can  be  known  only  by 
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the   iostitution    of    proceediogs     against    the     prosecutor. 
Whether  a  like  constmctioo  will  be  placed  on   it  by  the 
judicial  tribunal  in  which  the  action  is  heard  can  be  known 
only  by  a  conviction  and  judgment  for  the  penalty  prescribed 
by  the  ordinance.     Such  a  conviction  alone  can  furnish  evi- 
dence that  the  ordinance  afiects  the  prosecutor,  and  thus  pre- 
sent in  concrete  form,  and  as  to  the  particular  vocation,  the 
issue  now  sought  to  be  raised  as  a  moot  question  involving 
the  fate  of  the    entire  taxing    scheme.     The    remedy  by 
certiorari  to  annul  this  ordinance  is  not  open   to  the  prose- 
cutor in  advance  of  any  action  taken  against  him   under  its 
provision."     The  judgment  entered  was  unanimously  a£Brmed 
by  the  Court  of  Errors  and  Appeals  on  November  2i,  1898, 
for  the  reasons  given  in  the  opinion  cited,  thereby  authori- 
tatively settling  for  this  court  that,  where  a  conviction  under 
an  ordinance  is  essential  to  the  establishment  of  the  pros- 
ecutor's legal  interest  to  controvert  the  validity  of  such  ordi- 
nance, he  cannot  himself  inaugurate  such  controversy  by  a 
certiorari  of  the  ordinance  itself.     That  opinion,  however, 
and  the  reasoning  upon  which  it  is  founded,  give  no  support 
to  the  proposition  that,  where  an  ordinance  is  claimed  to  be 
inherently  invalid  as  applied  to  any  state  of  facts,  a  prose- 
cutor who  is  unquestionably  affected  by  the  ordinance  if  valid 
may  not  himself  inaugurate  the  proceedings  for  testing  its 
validity.     In  such  case  a  conviction  would  add  nothing  to  the 
establishment  of  the  prosecutor's  legal  interest  in  such  contro- 
versy, while  the  indeterminate  menace  of  such  penal  law  must 
seriously  affect  the  value  of  his  property,  and  compel  him 
either  to  conform  indefinitely  to  an  illicit  interference  with 
his  business,  or  to  pile  up  penalties  to  a  ruinous  extent  while 
awaiting  an  adventitious  opportunity  to  test  its  validity. 
Every  reason  upon  which  the  case  last  cited  was  a£Brmed   is 
absent  from  such  hypothetical  case  and  from  the  case  actually 
before  us,  and,  where  none  of  the  reasons  for  a  rule  exist,  it 
is  reasonable  to  assume  that  the  rule  does  not  exist. 

Obviously,  it  is  not  within  the  province  of  this  opinion  to 
decide  in  what  cases  a  certiorari  will  lie.  It  is,  however, 
necessary  to  the  disposal  of  the  case  before  us  to  determine 
the  narrower  question  whether  the  mere  fact  that  the  return 
brings  up  an  ordinance,  instead  of  conviction  under  it,  estab- 
lishes affirmatively  that  the  prosecutor  is  without  standing  to 
prosecute  the  writ,  and  upon  this  point  our  decision  is  that 
it  does  not. 

The  ordinance  of  July  2,  1903,  is  set  aside,  with  costs. 


1 


478       Vol  11  R  R  R— Vol  34  All  &  Eng  R  Cas.  N  S 
Di  Prisco  v.  Wilmington  City  Ry.  Co. 

{Superior  Court  of  Delaware,  New  Castle,  Feb.  is%  1904,) 

[57  Atl.  Rep.  906.] 

Injury  to  Child  on  Track— Res  Qestae. 

«  A  statement  made  bj  a  child  eight  years  of  age,  who  had  been  ran 
over  by  a  street  car,  to  witness  as  she  was  assisting  in  taking  its 
body  from  under  the  car,  **Oh,  mamma  I  I  saved  this  leg,  and  I  tried  to 
save  this  other  one,  but  I  could  not.  Mamma,  will  I  have  to  die?" 
was  admissible  as   res  gestae  in    an  action  for  his  death. 

Wrongful  Death— Evidence. 

In  an  action  for  death  by  a  boy   eight  years  of  age»  evidence  aa  to 
his  cheerfulness  was  irrelevant. 

Same — Same. 

In  an  action  for  death  of  a  child  by  his  being  run  over  by  a  street 
car  while  playing  in  the  street,  a  question  asked  of  a  witness  as  to 
whether,  prior  to  the  accident,  there  were  a  great  many  small  boys 
that  gathered  in  the  vicinity  of  the  place  where  the  accident  hap- 
pened, was  admissible  for  the  purpose  of  showing  that  it  was  a 
thronged  place. 
Street  Railways^ Right  of  Way.* 

Since  electric  street  cars  are  necessarily  limited  to  those  parts  of 
the  street  covered  by  their  tracks,  their  right  to  use  the  street  within 
those  lines  is  superior  to  the  rights  of  other  users. 

Same— Care  Required  to  Avoid  Collisions  with  Other  Users  of  Street,  t 
A  street  railway  company  is  bound  to  exercise  a  greater  degree  of 
caution  at  street  crossings  and  in  more  thronged  streets  of  the 
densely  populated  portions  of  the  city  than  in  the  less  obatrncted 
streets  in  the  open  or  suburban  parts  thereof. 

Same — Crossing — Care  Required  of  Pedestrian. f 

If  the  vision  of  a  person  approaching  a  stxeet  railway  crossing 
is  obstructed,  he  is  bound  to  look  for  approaching  cars  in  time  to 
avoid  collision  with  them,  and,  if  he  does  not  look,  and  for  this  rea- 
son does  not  see  an  approaching  car  until  it  is  too  late  to  avoid  a 
collision,  he  is  guilty  of  negligence  precluding  a  recovery  for  injuries 
sustained. 

Same— Same— Care  Required  to  Avoid  Collisions  with  Other   Users 
of  Street. 

The  term  ^^ ordinary  care  and  diligence,*'  when  applied  to  the  man- 
agement of  electric  railway  cars  in  motion,  must  be  understood  to 
import  all  the  care  and  discretion  which  the  particular  circumstances 
of  the  place  or  occasion  require  of  the  operators,  which  will  be  in- 
creased or  diminished  as  the  ordinary  liability  to  danger  and  ac- 
cident is  increased  or  diminished  in  the  movement  and  operation  of 
such  cars. 
Same — Accident  on  Track — Concurrent  Negligence. 

If  the  negligence  of  a  street  railway  company  and  the  person  injured 
in  a  collision  was  mutual,  and  the  negligence  of  each  was  operative 
at  the  time  of  the  accident,  no  action  can  be  maintained  for  such 
iniuries. 

Same— Same— Negligence  and    Contributory   Negligence — Proximate 
Cause. 

If  the  negligence  of  a  street  car  company    resulting  in  a  collision 

*See  foot-note  appended  to  Adams  v.  Camden  &  Suburban  Ry.  Co. 
(N.  J.),  8  R.  R.  R.  790,  31  Am.  &  Kng.  R.  Cas.,  N.  S.,  790,  where  all 
the  preceding  authorities  in  this  series  are  collected ;  McFarland  v. 
Consolidated  Traction  Co.  (Pa.),  8  R.  R.  R.  673,  31  Am.  &  Eng.  R. 
Cas.,  N.  S.,  673. 

tSee  generally,  foot-note  appended  to  Rouse  v.  Detroit  Klectric 
Ry.   (Mich.),  10  R.  R.  R.  58,  33  Am.  &  Kng.  R.  Qas.,  N.  8.,  58. 
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was  the  proximate  cause  of  the  accident  and  death  of  plaintiff's  intes- 
tate, plaintiff  is  entitled  to  recover,  though  the  deceased  might  hare 
been  gnilty  of  some  negligence,  since,  if  the  injury  was  proximately 
caused  by  defendant's  failure,  after  becoming  aware  of  the  danger  of 
plaintiff's  intestate,  to  use  ordinary  care  to  avoid  injuring  him, 
plaintiff's  contributory  negligence  is  no  defense. 

Care  Required  of  Children.t 

A  child  eight  years  of  age,  killed  in  a  collision  with  a  street  car, 
was  required  to  exercise  such  care  only  as  children  of  his  age  and 
intelligence  trould  ordinarily  be  expected  to  use  under  similar  cir- 
cumstances. 

Injury  to  Child  on  Street  Railway  Track— Liability. 

Where  plaintiff's  intestate,  a  child  eight  years  old,  was  playing  in 
a  street,  when  he  suddenly  ran  alongside  and  against  a  street  car, 
and  was  struck,  knocked  down,  and  run  .over  before  the  motorman 
could  stop  the  car,  though  he  exercised  every  endeavor  to  do  so,  the 
street  car  company  was  not  liable  for  his  death. 

Same — Negligence — Failure  to  Provide  Conductor. 

Failure  of  a  street  railway  company  to  provide  its  car  with  a  con- 
ductor is  not  alone  sufficient  to  constitute  negligence  justifying  a 
recovery  for  the  death  of  a  child  in  a  collision  with  a  car,  unless  the 
motorman  at  the  time  of  the  accident  was  prevented  from  doing  his 
duty  by  trying  to  perform  the  duties  of  both  motorman  and  con- 
ductor, and  that  by  reason  thereof  his  failure  to  perform  his  duty  as 
a  motorman  entered  into  and  caused  the  injury. 

Action  by  Angelo  Di  Prisco»  as  administrator  of  Alfonzo  Di 
Prisco,  against  the  Wilmington  City  Railway  Company, 
Judgment  for  plaintiff. 

Action  on  the  case  to  recover  damages  for  the  death  of 
Alfonzo  Di  Prisco,  a  minor  eight  years  of  age,  by  being  negli- 
gently struck  and  run  over  by  a  car  of  the  defendant  com- 
pany, as  alleged  in  the  declaration,  on  West  Eighth  street, 
near  Lincoln,  in  the  city  of  Wilmington,  on  the  14th  of 
September,  1903. 

Argued  before  LORE,  C.  J.,  and  PENNEWILL  and 
BOYCE,  JJ. 

Horace  Greeley  Knowles,  for  plaintiff. 

Walter  H.  Hayes  and  George  N.  Davis,  for  defendant. 

At  the  trial  a  witness  (Lizzie  E.  Tazewell)  was  asked  by 
the  plaintiff's  counsel  among  others,  the  following  questions: 
**Q.  Where  was  the  body  of  the  little  boy,  Alfonzo  Di  Prisco, 
when  you  went  around  to  see  it?  A.  Under  the  car.  Q.  Did 
you  assist  in  taking  the  body  from  under  the  car?  A.  Yes, 
sir.  Q.  At  the  time  you  were  helping  to  take  his  body  out, 
did  the  little  fellow  make  any  remark?  A.  Yes,  sir. 
Q.  What  remark  did  he  make  to  you  and  the  other  persons 
there,  as  you  were  lifting  him  from  under  the  car,  and  im- 
mediately after  the  car  had  passed  over  him?'* 

(Objected  to  by  counsel  for  defendant  as  irrelevant  and 

tAs  to  the  degree  of  care  required  of  children  for  their  own  pro- 
tection, see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co. 
(I<a.),  9  R.  R.  R.  240,  32  Am.  A  Eng.  R.  Cas.,  N.  8.,  240,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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inadmissible  under  the  decisions  of  the  superior  court,  being 
after  the  accident  had  happened,  and  not  a  part  of  the  res 
gestae.  Mr.  Knowles  contended  that  the  question  was  ad-- 
missible  as  a  part  of  the  res  gestse,  it  being  an  involuntary 
exclamation,  and  was  a  spontaneous  utterance  of  humanity. 
It  was  not  contended  that  the  exclamation  was  made  in  the 
presence  of  any  of  the  defendant  company's  officers.) 

BOYCE,  J.     This  question  was  raised  once  before  in  this 
trial,  and  we  thought  then  that  it  was  not  admissible,  and  so 
ruled  at  that  time.     The  question  is  presented  to  us  now  in  a 
diiBerent  phase  from  what  it  was  then.     We  find  in  i  Green-^ 
leaf  on  Evidence  (i6th  Ed.)  §  i62g,   that  ''the  willingness   to 
receive  these  statements,  as  an  exception  to  the  hearsay  rale» 
rests  on  the  notion  that  the  circumstances  of  the  occasion  so 
excite  and  control  the  mind   of  the  speaker  that  his  state-- 
ments  are  natural  and  spontaneous,  and  therefore  sincere  and 
trustworthy.     Thus,  Lacombe,   J.,  says,   charging  a  jury  in 
U.  S.  V.  King:     'The  declarations  of  an  individual,  made  at 
the  moment  of  a  particular  occurrence,   when  the  circum- 
stances are  such  that  we  may  assume  that  his  mind  is  con- 
trolled by  the  event,  may  be  received  in  evidence,  because 
they  are  supposed  to  be  expressions  involuntarily  forced  out 
of  him  by  the  particular  event,  and  thus  have  an  element  of 
truthfulness  they  might  otherwise  not  have.     ♦    *    ♦    But 
the  principle  applies  only  to  a  statement  made  at  a  time 
when  it  was  forced  out  as  the  utterance  of  a  truth;  forced  out 
against  his  will  or  without  his  will,  and  at  a  period  of  time  so 
closely  connected  with  the  transaction  that  there  has  been  no 
opportunity  for  subsequent  reflection  or  determination  as  to 
what  it  might  or  might  not  be  wise  for  him  to  say.'     They 
must  be  'spontaneous,'  'impulsive,'  'instinctive,'  'generated 
by  an  excited  feeling  which  extends  without  break  or  let-down 
from  the  moment  of  the  event  they  illustrate.'  "     It  seems  to 
us,  after  having  listened  to  the  arguments  of  counsel,  and 
after  a  careful  consideration  of  the  question  now  before  the 
court,  that  it  is  admissible. 

(The  defendant  excepted.) 

"A.  He  said,  'Oh,  mamma!  I  saved  this  leg,  and  I  tried 
to  save  this  other  one,  but  I  could  not.  Mamma,  will  I  have 
to  die?'  " 

The  witness  was  then  asked  the  following  questions: 
"Q.  Was  he  (Alfonzo  Di  Prisco)  a  cheerful  boy?" 

(Objected  to  by  counsel  for  defendant  as  irrelevant) 

BOYCE,  J.  How  could  his  cheerfulness  have  any  relevancy 
in  this  case?  His  intelligence  might,  or  his  industrious 
habits,  if  he  had  any,  but  not  his  cheerfulness. 

"Q.  You  are  familiar  with  the  locality  there — Eighth  and 
Lincoln  Streets?  A.  Yes  sir.  Q.  Up  to  and  prior  to  this 
accident,  were  there  a  great  many  small  boys  that  gathered 
there  in  that  vicinity?" 

(Objected  to  by  counsel  for  defendant  as  immaterial.) 
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Mr.  Knowles:  This  is  to  show  that  this  was  a  place  where 
children  gathered,  and  that,  therefore,  a  greater  degree  of 
vigilance  was  imposed  by  law  upon  the  company  at  that  place 
than  otherwise  would  have  been. 

BOYCE,  J.     If  the  object  is  to  show  that  this  was  a 
thronged  place,  it  is  admissible.     Yon  may  ask  the  question. 
(The  defendant  excepted.) 

BOYCE,  J.  (charging  the  jury).  Angelo  Di  Prisco,  admin- 
istrator of  Alfonzo  Di  Prisco,  deceased,  seeks  by  this  action  to 
recover  from  the  Wilmington  City  Railway  Company,  the 
defendant,  damages  for  the  death  of  the  said  deceased,  which 
the  plaintiff  alleges  was  caused  on  the  14th  day  of  September 
last  past  by  the  negligent  and  careless  operating  of  one  of  the 
electric  cars  of  the  defendant  company  on  West  Eighth 
street,  at  or  near  Lincoln  street,  in  this  city,  on  said  date,  in 
that  at  the  time  of  the  accident  the  said  car  was  negligently 
and  carelessly  run  along  its  tracks  on  said  West  Eighth 
street,  near  the  place  aforesaid,  (i)  without  proper  warning 
as  to  its  approach  by  bell  or  other  warning;  (2)  without  a 
sufficient  crew;  (3)  without  a  safe  and  proper  fender;  (4)  and 
without  vigilance  and  care  in  keeping  a  proper  lookout 
ahead  for  persons  upon  or  near  to  its  tracks.  The  defend- 
ant company,  however,  denies  that  it  was  guilty  of 
any  negligence  or  wrongdoing  in  the  management  of 
the  said  par  by  which  the  injury  complained  of  was  inflicted, 
resulting  in  the  death  of  the  plaintiff's  intestate;  but, 
on  the  contrary,  the  company  claims  that  it  exercised 
all  reasonable  and  proper  care  in  and  about  the  premises 
at  the  time  of  the  accident  to  avoid  the  same,  and  that 
the  death  of  Alfonzo  Di  Prisco  was  caused  by  his  own 
negligence,  and  not  that  of  the  defendant  company.  It 
is  admitted  that  the  defendant  was  operating  the  road  and 
car  at  the  time  and  place  of  the  accident.  The  defendant 
had  a  right  to  use  the  public  highway,  at  the  time  and  place 
of  the  accident,  in  common  with  other  travelers  and  persons 
who  saw  fit  to  use  it.  The  public,  as  well  as  the  defendant 
company,  were  entitled  to  use  said  highway.  The  electric 
cars  of  necessity  could  use  only  those  parts  of  it  covered  by 
their  tracks,  inasmuch  as  such  cars  move  only  upon  their 
tracks  within  fixed  limits.  Within  those  lines  the  right  of  the 
company  is  superior  to  that  of  other  users,  and  must  not  be 
unnecessarily  interfered  with  or  obstructed.  In  using  the 
highway  all  persons  are  bound  to  the  exercise  of  reasonable 
care  to  prevent  collisions  and  accidents.  Such  care  must 
be  in  proportion  to  the  danger  of  the  peculiar  risks  in  each 
case.  It  is  the  duty  of  the  company  to  provide  competent 
and  careful  motormen  and  servants;  to  see  that  they  use  rea- 
sonable care  in  operating  the  cars;  that  the  cars  move  at  a 
reasonable  rate  of  speed;  that  they  slow  up,  or  stop,  if  need 
be,  where  danger  is  imminent,  and  could,  by  the  exercise  of 
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reasonable  care,  be  seen  or  known  in  time  to  prevent  acci- 
dent ;  and  that  proper  warning  be  given  of  the  approach  of 
the  car  at  a  crossing  on  the  public  highway.     There  is  a  like 
duty  of  exercising  reasonable  care  on  the  part  of  the  traveler. 
The  company  and  the  traveler  are  both  required  to  use  such 
reasonable  care  as  the  circumstances  of  the  case  demand;  an 
increase  of  care  on  the  part  of  both  being  required  where 
there  is  an  increase  of  danger.     The  right  of  each  must   be 
exercised  in  a  reasonable  and  careful  manner,  so  as  not   un- 
reasonably to  abridge  or  iziterfere  with  the  right  of  the  other. 
We  are  not  prepared  to  lay  down  any  absolute  rule  as  to  what 
precise  acts  of  precaution  are  necessary  to  be  done  or  left 
undone  by  persons  who  may  have  need  to  cross  the  tracks  of 
electric  railways.     Nor  will  we  attempt  to  specify  the  acts  of 
precaution  which  are  necessary  to  be  done  or  omitted  by  one 
in  the  management  of  an  electric  car.     Such  acts  necessarily 
must  depend  upon  the  circumstances  of  each  particular  case. 
The  degree  of  care  differs  in  different  cases.     A  railway  com- 
pany is  held  to  greater  caution  at  street  crossings  and  in  the 
more  thronged  streets  of  the  densely  populated  portions  of 
the  city  than  in  the  less  obstructed  streets  in  the  open   or 
suburban  parts.     It  is  difiBcult,  if  not  dangerous,  to  lay  down 
any  inflexible  rules  in  this  regard.     The  general  rule  is  that 
the  person  in  the  management  of  the  car  and  the  person 
approaching  a  car  or  crossing  a  railway  track  are  bound  to 
the  reasonable  use  of  their  senses  of  sight  and  hearing  for  the 
prevention  of  accident;  and  also  to  the  exercise  of  all  such 
reasonable  caution  as  ordinarily  careful  and  prudent  .persons 
would  exercise  in  like  circumstances.     A  person  approaching 
a  railway  crossing  with  which  he  is  familiar  is  bound  to  avail 
himself  of  his  knowledge  of  the  locality,  and  act  accordingly. 
If,  as  he  approaches  the  crossing,  his  line  of  vision   is  ob- 
structed, he  is  bound  to  look  for  approaching  cars  in  time  to 
avoid  collision  with  them;  and,  if  he  does  not  look,  and  for 
this  reason  does  not  see  an  approaching  car  until  it  is  too 
late  to  avoid  a  collision,  he  is  guilty  of  negligence,  and  could 
not  recover    therefor.     Adams  v.  W.  &  N.  C.  E.  Ry.,  3  Pen- 
newill,  512,  52  Atl.  264;  Snyder  v.  People's  Ry.  Co.,  4  Penne- 

will,  145.  53  Atl.  433. 

In  cases  like  this  the  gist  of  the  action  is  negligence;  and, 
if  the  accident  sued  for  is  not  the  result  of  the  negligence  of 
the  defendant,  the  plaintiff  cannot  recover.  Negligence  is 
never  presumed.  It  must  be  proved.  And  the  burden  of 
proving  the  negligence  from  which  the  injuries  or  death  re- 
sults is  upon  the  plaintiff.  Having  charged  the  defendant 
with  negligence,  the  plaintiff  must  establish  it  to  the  satisfac- 
tion of  the  jury  by  a  preponderance  of  the  evidence.  Whether 
negligence  exists  in  a  particular  case  is  a  question  of  fact  to 
be  found  by  the  jury,  if  they  may,  under  the  evidence.  What 
constitutes  negligence  is  a  question  for  the  court.  It  has 
been  variously  defined  in  the  courts  of  this  state,  but,  after  all, 
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the  different  definitions  mean  sabstantially  one  and  the  same 
thins*  It  has  been  termed  the  want  of  ordinary  care;  that 
IS,  the  want  of  such  care  as  a  reasonably  prudent  and  careful 
man  would  exercise  under  similar  circumstances.  It  has 
been  termed  the  failure  to  observe,  for  the  protection  of  the 
interests  of  another,  that  degree  of  care,  precaution,  and  vig- 
ilance which  the  circumstances  justly  demand,  whereby  such 
other  person  suffers  injury.  While  the  obligation  to  exercise 
care  in  the  conduct  of  one's  business  varies  under  different 
circumstances,  there  always  remains  the  duty  to  exercise  such 
reasonable  care  as  should  be  exercised  by  a  person  of  ordi- 
nary prudence  under  like  circumstances.  Applying  these 
general  principles  of  the  law  as  to  what  constitutes  negli- 
gence to  the  facts  in  this  case,  drawn  from  the  evidence  pro- 
duced before  you,  you  are  to  determine  whether  the  defend- 
ant did  exercise  due  care,  such  as  a  reasonably  prudent  man 
would  have  exercised  under  similar  circumstances.  You  will 
observe  that  what  is  due  and  proper  care  must  depend  on  the 
particular  facts  and  circumstances  of  each  case.  The  term 
^'ordinary  care  and  diligence,"  when  applied  to  the  manage- 
ment of  electric  railway  cars  in  motion,  must  be  understood 
to  import  all  the  care,  circumspection,  prudence,  and  discre- 
tion which  the  particular  circumstances  of  the  place  or 
occasion  require  of  the  servants  of  the  defendant  company; 
and  this  will  be  increased  or  diminished  as  the  ordinary  lia- 
bility to  danger  and  accident  and  to  do  injury  to  others  is 
increased  or  diminished  in  the  movement  and  operation  of 
such  cars.  Tully*s  Adm'r  v.  P.,  W.  &  B.  R.  R.,  3  Penne- 
will,  455,  50  Atl.  9S,  and  cases  cited.  You  are  to  determine 
from  the  evidence,  applying  it  to  the  law  as  announced  by 
the  court,  whether  the  death  of  Alfonzo  Di  Prisco  was  caused 
by  the  negligence  of  the  defendant  company,  and,  if  so, 
whether  that  negligence  was  the  proximate  cause  of  the 
accident.  If  the  negligence  of  the  deceased  was  the  proxi- 
mate cause  of  his  death,  then  he  contributed  thereto,  and  his 
administrator  cannot  recover.  And  where  there  has  been 
mutual  negligence,  and  the  negligence  of  each  party  was 
operative  at  the  time  of  the  accident,  no  action  whatevet 
can  be  sustained.  But  if  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  accident  and  death,  in  that  case, 
although  the  deceased  might  have  been  guilty  of  some  neg- 
ligence, it  would  not  be  contributory  negligence,  for  it  is  well 
settled  that  the  plaintiff  may  recover  damages  for  an  injury 
caused  by  the  defendant's  negligence,  notwithstanding  the 
plaintiff's  own  negligence  exposed  him  to  the  risk  of  injury, 
if  such  injury  was  proximately  caused  by  the  defendant's 
failure,  after  becoming  aware  of  the  danger  of  the  plaintiff's 
intestate,  to  use  ordinary  care  for  the  purpose  of  avoiding 
injury  to  him.  TuUy's  Adm'r  v.  P.,  W.  &  B.  R.,  supra. 
Like  as  the  plaintiff,  in  actions  of  this  character  must  sus- 
tain his  allegation  of  negligence  by  satisfactory  proof  before 
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he  can  recover,  the  defendant,  when  he  relies  upon  contribu- 
tory negligence  on  the  part  of  the  plaintiff  to  escape  liability, 
mast  satisfy  the  jury  by  '  a  preponderance  of  evidence  that 
contributory  negligence  on  the  part  of  the  plaintiff  was  the 
proximate  cause  of  the  injury  complained  of. 

It  is  proper  that  we  should  say  to  you  that  the  conduct  of 
children  in  the  matter  of  contributory  negligence  is  not  gov- 
erned by  the  same  rule  that  governs  adults.  For,  while  it  is 
the  duty  of  the  infant  to  exercise  ordinary  care  to  avoid  in-* 
jury,  ordinary  care  for  him  is  that  degree  of  care  which 
children  of  the  same  age,  of  ordinary  care  and  prudence,  are 
accustomed  to  exercise  under  like  circumstances.  But  this 
is  not  an  inflexible  rule,  and  is  to  be  modified  according  to 
the  maturity  and  capacity  of  the  infant,  his  ability  to  under-- 
stand  and  appreciate  the  danger,  and  his  familiarity  with  all 
the  surroundings  and  conditions  in  each  particular  case;  and 
it  is  for  the  jury  to  say  whether,  under  all  the  circumstances, 
the  infant  exercised  reasonable  care.  Weldon  v.  P.,  W.  & 
B.  R.  R.  Co.,  2  Pennewill,  ii,  43  Atl.  156.  With  this 
qualification  of  the  rule  as  to  contributory  negligence  in  favor 
of  an  infant,  the  latter  may,  as  well  as  an  adult,  be  guilty  of 
such  negligence.  If  the  motorman  and  servants  of  an  electric 
railway  company  discover  an  infant  upon  its  tracks,  they 
should  exercise  such  reasonable  care  for  his  protection  from 
injury  as  would  be  reasonable  under  all  the  circumstances^ 
including  the  maturity  and  capacity  of  the  infant  and  his 
familiarity  with  his  surroundings  and  conditions.  TuUy's 
Adm'r  v.  P.,  W.  &  B.  R.  R.,  supra.  If  you  find  under  the 
evidence  that  the  motorman  did  see,  or  by  the  exercise  of  due 
care,  and  looking  out  and  ahead,  could  have  seen,  the  boy  in 
time  to  have  stopped  the  car,  and  thus  have  prevented  the 
accident,  then  the  defendant  would  be  liable.  But  if  you  find 
that  the  boy  suddenly  jumped  alongside  of  and  against,  or  in 
front  of  the  car,  and  was  struck  and  knocked  down  and  run 
over  bv  the  car  without  any  negligent  act  or  omission  on  the 
part  ot  the  motorman,  and  that  the  latter  applied  the  brakes 
of  his  car,  and  did  all  he  could  to  prevent  the  injury  com- 
plained of,  the  plaintiff  cannot  recover. 

As  we  have  already  said  to  you,  it  is  the  duty  of  the  com- 
pany, in  operating  its  cars,  to  provide  competent  and  careful 
motormen  and  servants,  sufiBcient  in  number  to  avoid  acci- 
dent; and,  if  an  accident  should  occur  from  a  failure  of  duty 
in  this  respect,  it  would  constitute  negligence.  But  we  say 
to  you  that  if  you  find  that  the  car  in  question  did  not  have  a 
conductor  on  it  at  the  time  and  place  of  the  accident,  that 
fact  alone  will  not  constitute  negligence  on  the  part  of  the 
company,  unless  you  should  be  satisfied  that  the  motorman 
was  at  the  time  of  the  accident  prevented  from  doing  his  duty 
as  such  in  trying  to  perform  the  duties  of  both  motorman  and 
conductor,  and  that  by  reason  thereof  his  failure  to  perform 
his  duty  as  motorman  entered  into  and  caused  the  injuries 
complained  of. 
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If  you  are  satisfied  by  a  preponderance  and  iiveight  of  the  evi- 
dence, taking  into  consideration  all  the  facts  and  circnm- 
stances  of  the  case,  that  the  death  of  Alfonzo  Di  Frisco  was 
caused  by  the  negligence  and  carelessness  of  the  defendant 
company,  without  fault  on  his  part  (therein  considering  his 
age,  intelligence,  familiarity  with  the  place  and  all  the  sur- 
roundings), then  your  verdict  should  be  for  the  plaintiff,  and 
the  measure  of  damages  would  b^  such  a  sum  as  you  believe 
from  the  evidence  the  deceased  would  probably  have  earned 
in  his  business  during  life,  and  left  as  his  estate  at  the  time 
of  his  death,  and  which  would  have  gone  to  his  next  of  kin, 
taking  into  consideration  the  age  of  the  deceased,  his  ability, 
disposition  to  labor,  and  habits  of  living  and  expenditure. 
If,  however,  you  should  believe  that  the  contributory  negli- 
gence of  Alfonzo  Di  Frisco  was  the  Cause  of  his  death  (bear- 
ing in  mind  what  we  have  said  to  you  relative  to  contributory 
negligence  on  the  part  of  an  infant),  or  if  you  should  not  be 
satisfied  that  the  negligence  of  the  defendant  company  was 
the  proximate  cause  of  his  death,  your  verdict  should  be  for 
the  defendant.     Tully's  Adm'r  v.  P.,  W.  &  B.  R.  R.,  supra. 

Verdict  for  plaintiff  for  $i,ooo. 


Missouri,  Kansas,   &  Texas  Railway  Company  of  Texas, 

Flff.  in  Err.,  v.  Clay  May. 

{SufnnUted  March    17^  1904.    Decided  May  2,  1904,) 

[24  Sup.  Ct.  Rep.  638.] 

Constitutional   Law— Equal   Protection  of  the    Laws— Discrimination 

ag^ainst  Railroad  Companies— Validity  of  Texas  Johnson    Grass 

Statute. 

The  imposition  upon  railway  companies  alone,  by  Tex.  Stat.  1901, 

chap.  117,  of  the  penalty  therein  s^iven  to  contis^uous  landowners  for 

allowing  Johnson  grass  or  Russian  thistle  to  mature  and  go  to  seed, 

does  not  deny  such  railway  companies    the   equal  protection  of    the 

laws. 

In  Error  to  the  County  Court  of  Bell  County  in  the  state  of 
Texas  to  review  a  judgment  enforcing  against  a  railway  com- 
pany the  penalty  given  to  contiguous  landowners  by  the 
Texas  Johnson  grass  statute,  for  permitting  Johnson  grass  to 
mature  and  go  to  seed  upon  its  right  of  way.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Hagerman,  T.  S.  Miller,   and  J.  M.  Bryson 
for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  a  penalty  of  $25,  brought  by 
the  owner  oi  a  farm  contiguous  to  the  railroad  of  the  plaintiff 
in  error,  on  the  ground  that  the  latter  has  allowed  Johnson 
grass  to  mature  and  go  to  seed  upon  its  road.  The  penalty 
is  given  to  contiguous  owners  by  a  Texas  statute  of  i90i» 
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chap.  117,  directed  solely  against  railroad  companies  for 
permitting  such  grass  or  Russian  thistle  to  go  to  seed  upon 
their  right  of  way,  subject,  however,  to  the  condition  that  the 
plaintiff  has  not  done  the  same  thing.  The  case  is  brought 
here  on  the  ground  that  the  statute  is  contrary  to  the  14th 
Amendment  of  the  Constitution  of  the  United  States. 

It  is  admitted  that  Johnson  grass  is  a  menace  to  crops» 
that  it  is  propagated  only  by  seed,  and  that  a  general  regu- 
lation of  it  for  the  protection  of  farming  would  be  valid.  It 
is  admitted  also  that  legislation  may  be  directed  against  a 
class  when  any  fair  ground  for  the  discrimination  exists. 
But  it  is  said  that  this  particular  subjection  of  railroad  com- 
panies to  a  liability  not  imposed  on  other  owners  of  land  on 
which  Johnson  grass  may  grow  is  so  arbitrary  as  to  amount 
to  a  denial  of  the  equal  protection  of  the  laws.  There  is  no 
dispute  about  general  principles.  The  question  is  whether 
this  case  lies  on  one  side  or  the  other  of  a  line  which  has  to 
be  worked  out  between  cases  differing  only  in  degree.  With 
regard  to  the  manner  in  which  such  a  question  should  be 
approached,  it  is  obvious  that  the  legislature  is  the  only 
judge  of  the  policy  of  a  proposed  discrimination.  The  prin- 
ciple is  similar  to  that  which  is  established  with  regard  to  a 
decision  of  Congress  that  certain  means  are  necessary  and 
proper  to  carry  out  one  of  its  express  powers.  M'Culloch  v. 
Maryland,  4  Wheat.  316,  4  L.  Ed.  579.  When  a  state  legis- 
lature has  declared  that,  in  its  opinion,  policy  requires  a  cer- 
tain measure,  its  action  should  not  be  disturbed  by  the  courts 
under  the  14th  Amendment,  unless  they  can  see  clearly  that 
there  is  no  fair  reason  for  the  law  that  would  not  require 
with  equal  force  its  extension  to  others  whom  it  leaves  un- 
touched. 

Approaching  the  question  in  this  way  we  feel  unable  to  say 
that  the  law  before  us  may  not  have  been  justified  by  local 
conditions.  It  would  have  been  more  obviously  fair  to  ex- 
tend the  regulation  at  least  to  highways.  But  it  may  have 
been  found,  for  all  that  we  know,  that  the  seed  of  Johnson 
grass  is  dropped  from  the  cars  in  such  quantities  as  to  cause 
special  trouble.  It  may  be  that  the  neglected  strips  occupied 
by  railroads  afford  a  ground  where  noxious  weeds  especially 
flourish,  and  that  whereas  self-interest  leads  the  owners  of 
farms  to  keep  down  pests,  the  railroad  companies  have  done 
nothing  in  a  matter  which  concerns  their  neighbors  only. 
Other  reasons  may  be  imagined.  Great  constitutional  pro- 
visions must  be  administered  with  caution.  Some  play  must 
be  allowed  for  the  joints  of  the  machine,  and  it  must  be  re- 
membered that  legislatures  are  ultimate  guardians  of  the 
liberties  and  welfare  of  the  people  in  quite  as  great  a  degree 
as  the  courts.     Judgment  affirmed. 

MR.  JUSTICE  BREWER  concurs  in  the  judgment. 

MR.  JUSTICE  BROWN,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the  court  in  this 
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case.  While  fully  conceding  that  the  legislature  is  the  only 
judge  of  the  policy  of  a  proposed  discrimination,  it  is  not  the 
only  judge  of  its  legality.  Doubtless  great  weight  will  be 
given  to  its  judgment  in  that  regard,  and  the  legislation  will 
not  be  held  invalid  if  it  be  founded  upon  a  real  distinction  in 
principle  between  persons  or  corporations  of  the  same 
class.  Upon  this  principle  spark  arresters  may  be  required 
upon  locomotives  when  they  are  not  required  upon  other 
smokestacks,  because  of  their  greater  liability  to  communicate 
fires  to  adjoining  property;  so,  although  other  proprietors  are 
not  bound  to  fence  their  lands,  railway  companies  may  be 
required  to  do  so  to  prevent  the  straying  of  cattle  upon  their 
tracks.  Upon  the  same  principle  gates  and  guards  may  be 
required  at  railway  crossings  when  the  same  would  be  entirely 
unnecessary  at  the  crossing  of  ordinary  highways.  Other  dis- 
criminating regulations  made  necessary  by  the  peculiar 
business  and  danger  incident  to  railway  transportation  may 
be  readily  imagined. 

In  this  case,  however,  the  railway  is  not  pursued  as  such, 
but  merely  as  the  proprietor  of  certain  land  alongside  its 
track,  and  no  reason  can  be  conjectured  why  an  obnoxious 
form  of  weed  growing  upon  its  land,  should  be  more 
detrimental  than  the  same  weed  growing  upon  adjoining 
lands.  The  railway  is  not  made  the  sole  object  of  the  stat- 
utory prohibition  by  reason  of  the  fact  that  it  is  a  railway, 
and  the  discrimination  against  it  seems  to  be  purely  arbitrary. 
The  only  distinction  suggested  in  support  of  the  ordinance 
is  that  the  seed  of  Johnson  grass  may  be  dropped  from  the 
cars  in  such  quantities  as  to  cause  special  trouble;  but  there 
is  not  only  no  evidence  of  such  fact,  but  it  is  highly  improb- 
able that  the  seed  of  a  noxious  grass  of  this  kind  would  be 
carried  upon  the  cars  at  all.  It  is  also  suggested  that  the 
self-interest  of  owners  of  farms  to  keep  down  pests  of  this 
kind  might  be  relied  upon  to  prevent  their  growth.  But  this 
tends  merely  to  show  that  if  the  law  were  made  general,  it 
would  be  more  readily  obeyed  by  private  land  propietors  than 
by  the  railway.  It  may  be  that  railways  are  less  given  to  the 
observance  of  precautions  required  of  them  as  neighborhood 
landowners  than  the  proprietors  of  individual  property,  but 
that  does  not  create  a  distinction  in  principle.  It  merely 
tends  to  show  that  if  the  law  were  made  general  the  railway 
companies  would  be  oftener  prosecuted  than  other  proprietors. 
If  Johnson  grass  growing  upon  railway  tracks  be  a  nuisance,  it 
is  equally  so  when  growing  upon  the  other  side  of  the  line  fence, 
and  I  think  the  law  should  be  made  general,  to  avoid  the 
charge  of  an  arbitrary  discrimination.  If  the  land  owned  by 
every  corporation  were  held  to  this  liability,  while  the  land 
of  individuals  were  exempt,  the  discrimination  would  be  more 
conspicuously  unjust  in  its  appearance,  but  scarcely  more  so 
in  its  reality. 

MR.  JUSTICE  WHITE  and  MR.  JUSTICE  McKENNA 
also  dissented. 
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RUTLEDGE  V.  NeW    ORLEANS  &  N.  E.  R.  Co. 

{Circuit  Court  of  Appeals  ^  Fifth  Circuity  April  s^  1904*) 

[129  Fed.  Rep.  94.  ] 

Carriers— Injuries  to  Passengers — Time  to  Alight.* 

Where  a  train  stopped  for  a  passenger  to  alight,  and  when  he  was 
in  the  act  of  doing  so,  and  without  allowing  a  reasonable  time  for 
that  purpose,  it  was  suddenly  started  with  a  jerk,  whereby  he  was 
thrown  from  the  car  and  injured,  he  was  entitled  to  recover  therefor. 

Same— Contributory  Negligence — Evidence. 

In  an  action  for  injuries  to  a  passenger  while  attempting  to  alight, 
there  being  conflict  in  the  evidence  on  the  issue  as  to  his  alleged  con- 
tributory negligence  in  stepping  off  the  train  while  it  was  moving, 
it  presents  a  question  for  the  jury. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

This  action  iivas  brought  in  the  state  court  by  William  Rut- 
ledge,  a  citizen  of  Mississippi,  against  the  New  Orleans  & 
Northeastern  Railroad  Company,  a  Louisiana  corporation, 
and  was,  on  petition  of  the  defendant  company,  removed  to 
the  court  below.  Plaintiff  claimed  $25,000  damages,  alleging 
that  he  was  a  passenger  on  one  of  the  defendant's  trains,  having 
paid  his  fare  from  Hattiesburg,  Miss.,  to  Ellisville,  Miss.,  and 
that  the  train  was  scheduled  to  stop  at  Ellisville  for  passengers 
to  get  oS,  and  that  it  did  stop,  or  come  practically  to  a  stop, 
and  that  plaintiff  was  alighting  from  the  train,  but  that,  while 
he  was  in  the  act  of  alighting,  the  train,  by  the  negligence 
and  carelessness  of  the  defendant,  through  its  servants,  was 
suddenly  jerked  and  moved  forward,  whereby  the  plaintiff  was 
thrown  down  and  under  the  train,  and  so  injured  as  to  de- 
prive him  of  an  arm  and  a  leg,  and  cause  him  much  suffering. 
Defendant  pleaded  ''Not  guilty,''  and,  for  further  plea, 
alleged  that  the  injuries  complained  of  were  brought  about 
by  the  plaintiff's  own  negligence.  There  is  no  conflict  in  the 
evidence  that  the  plaintiff  was  injured  to  the  extent  of  losing 
his  arm.  When  the  car  first  stopped  at  the  station,  the 
plaintiff  failed  to  get  off.  There  is  conflict  in  the  evidence  as 
to  whether  his  failure  to  alight  was  caused  by  the 
press  of  other  passengers  getting  into  the  train,  and 
the  crowd  that  was  getting  off,  or  whether  he  unnec- 
essarily delayed  alighting.  The  train  left  the  station 
without  his  alighting,  and  the  pivotal  question  in  the 
case  is  whether  he  got  off  the  train  while  it  was  moving 

*As  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Kichmond  Traction  Co.  v.  Williams  (Va.),  9  R.  R.  R.  754,  32  Am.  A 
Eng.  R.  Cas.,  N.  S.,  754,  where  all  the  preceding  authorities  in 
this  series  are  collected. 

Liability  of  carrier  for  injuries  to  passengers  from  jerks  and 
jolts  of  trains  or  cars,  see  foot-note  appended  to  Field  v.  Delaware, 
L,.  A  W.  R.  Co.  (N.  J.),  9  R.  R.  R.  653,  32  Am.  A  Eng.  R.  Cas., 
N.  S.,  653,  where  all  the  preceding  authorities  in  this  series  are  col« 
lected. 
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80  as  to  make  his  act  dangerous  to  him,  or  ^hether  the  cars 
were  stopped  for  the  purpose  oi  letting  him  ofi,  and 
started  again  with  a  sudden  jerk  at  the  instant  that  he 
attempted  to  alight.  On  that  subject  he  testified  as  fol- 
lows: ''Q.  And  by  the  time  you  had  passed  through  coach 
and  got  to  platform,  the  train  had  started?  A.  Yes;  the 
train  had  started,  and  I  couldn't  get  ofi.  I  wouldn't  get  off 
before  the  train  stopped.  Q.  You  wouldn't  get  ofi  till  the 
train  stopped  again?  A.  No,  sir.  Then  the  flagman  or  some 
one  told  me,  ^Old  man,  get  ofi,'  and  I  told  him  I  wonldn't 
get  ofi  till  the  train  stopped ;  and  I  thought  it  had  stopped, 
and  went  to  step  ofi,  and  did  step,  but  they  gave  a  sudden 
jerk,  and  I  fell.  Q.  Jerked  what  ?  The  train  ?  A.  Yes,  sir ; 
just  as  I  went  to  step  ofi,  they  moved  or  jerked  the  train,  and 
I  fell  down.  *  *  *  Q.  And  when  it  came  to  a  stop  again, 
you  stepped  ofi,  and  the  train  gave  a  jerk,  and  you  fell? 
A.  The  train  came  to  a  stop,  and  as  it  came  to  a  stop  I 
stepped  off,  and,  as  I  was  stepping  off,  the  train  gave  a  sudden 
jerk,  which  threw  me  down."  The  plaintiff  was  corrob- 
orated by  J.  E.  Sharbrough,  who  also  got  off  the  train  at 
EUisville.  He  testified  that,  "when  we  had  gotten  out  and 
taken  a  few  steps,  the  train  started — pulled  out — and  then 
the  train  came  to  a  little  stop."  Several  other  witnesses 
testified  that  the  train  did  not  stop  a  second  time,  and  that 
the  plaintiff  got  off  while  the  train  was  moving.  The  trial 
court  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant, and  it  is  assigned  that  the  court  erred  in  directing  the 
verdict. 

A.  J.  McLaurin,  for  plaintiff  in  error. 
Harry  H.  Hall,  John  W.  Fewell,  and  Thomas  G.  Fewell, 
for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above« 
delivered  the  opinion  of  the  court. 

If  the  plaintiff  jumped  or  stepped  off  the  train  while  it  was 
moving  at  such  a  rate  as  to  make  his  act  obviously  dangerous, 
he  was  unquestionably  guilty  of  contributory  negligence,  and 
would  not  be  entitled  to  recover.  2  Wood  on  Railroads 
(Minor's  Ed.  1894)  §  305;  Watkins  v.  Birmingham,  etc., 
Company,  120  Ala.  147,  24  South.  392,  43  L.  R.  A.  297. 
But  if  it  be  true  that  the  train  was  stopped  to  let  him  get  off, 
and  when  he  was  in  the  act  of  getting  off,  and  without  being 
allowed  a  reasonable  time  for  that  purpose,  it  was  suddenly 
started  again  with  a  jerk,  whereby  he  was  injured,  he  would 
be  entitled  to  recover.  Bartholomew  v.  New  York  Central 
Railroad  Company,  102  N.  Y.  716,  7  N.  E.  623;  Jeffersonville 
Railroad  Company  v.  Hendricks  Adm'r,  26  Ind.  228-233. 
We  are  of  the  opinion  that  the  evidence  in  the  record  shows 
that  the  question  of  contributory  negligence  should  have 
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been  submitted  to  the  jury.  Nelson  v.  New  Orleans,  etc.» 
Railroad,  lOO  Fed.  731,  40  C.  C.  A.  673,  and  cases  there 
cited;  Mexican  Central  Railroad  v.  Townsend,  114  Fed.Z737% 
52  C.  C.  A.  369. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

PARDEE,  Circuit  Judge,  dissents. 


Southern  Railway  Company,  Plff.  in  Err.,  v.  James  L. 

Carson. 

{Submitted  April  4^  1904,    Decided  April  18^  /904,) 
[24  Sup.  Ct.  Rep.  609.] 

Removal  of  Cause — Recovery  against  One    of  Several     Defendants. 

Who,  Sued  Alone,  Might  Have  Removed  the  Cause,  Not  a  Denial 

of  Right  to  Remove. 
A  recovery  against  one  only  of  several  defendants  charg^ed  with 
joint  and  concurring  negligence  does  not  deprive  such  defendant  of 
any  Federal  right  because,  if  it  had  been  sued  alone,  the  diversity 
of  citisenship  existing  between  it  and  the  plaintiff  would  have 
authorized  the  removal  of  the  cause  from  the  state  court  to  a  Federal 
circuit  court. 

Due  Process  of  Lsw-- Action  against  Master  and  Servant — Recovery 
against  Master  Alone. 
An  employer  is  not  deprived  of  its  property  without  due  process 
of  law  by  a  recovery  against  it  alone  In  a  suit  in  which  it  and  its 
servants  are  charged  with  joint  and  concurring  negligence,  on  the 
theory  that  it  was  thereby  deprived  of  the  right  of  reimbursement 
from  the  servants. 

Error  to  State  Court— What  Questions  Reviewable. 

A  question  which  the  Federal  Supreme  Court  can  review  on  writ 
of  error  to  a  state  court  does  not  arise  under  the  act  of  March  2, 
1893  (27  Stat,  at  L.  531,  chap.  1%,  U.  S.  Comp.  Stat.  1901,  p.  3174), 
requiring  interstate  carriers  to  equip  their  cars  with  automatic  coup- 
lings, where  no  right  under  such  act,  or  dependent  upon  its  construc- 
tion, was  specially  set  up  or  claimed,  and  denied  by  the    state  court. 

In  Error  to  the  Supreme  Court  of  the  State  of  South  Car- 
olina, to  review  a  judgment  which  affirmed  a  judgment  of  the 
Court 'of  Common  Pleas  of  Greenville  County,  in  that  state, 
entered  on  a  verdict  against  the  railway  company  in  a  suit 
against  it  and  its  employees  to  recover  damages  for  personal 
injuries  alleged  to  be  due  to  their  joint  and  concurrent  negli- 
gence.    On  motion  to  dismiss  or  affirm.     Affirmed. 

Sec  same  case  below  (S.  C.)  46  S.  £.  52$. 

Statement  by  MR.  CHIEF  JUSTICE  FULLER: 

Carson,  a  resident  of  Greenville  county.  South  Carolina, 
brought  this  suit  in  the  court  of  common  pleas  of  that  county 
against  the  Southern  Railway  Company,  a  corporation 
chartered  under  the  laws  of  the  state  of  Virginia,  and  engaged 
in  running  trains  through  several  states  as  a  common  carrier, 
and  J.  C.  Arwood  and  J.  D.  Miller,  residents  of  Greenville 
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county,  to  recover  damages  for  personal  injuries,  which,  he 
charged  in  his  complaint,  ''were  due  to  the  joint  and  con- 
current negligence,  carelessness,  and  fault  of  the  defendants, 
and  to  their  joint  and  concurrent  recklessness,  carelessness, 
wilfulness,  and  wanton  disregard  of  the  plaintiff's  rights  and 
safety,  in  the  following  manner,  to  wit:" — setting  forth  the 
circumstances  of  his  cause  of  action.  Among  other  things, 
plaintiff  alleged  that  he  was  a  flagman  in  the-  employment  of 
the  Southern  Railway  Company,  and  on  the  day  of  the  acci- 
dent was  ordered  by  Arwood,  the  conductor  in  charge  of  a 
certain  freight  train,  on  which  Miller  was  engineer,  to  do  the 
work  of  brakeman,  and  to  couple  some  of  the  cars  in  the 
train;  that  these  cars  were  provided  with  automatic  couplers, 
but  one  of  them  was  not  in  proper  condition,  which  rendered 
it  necessary  for  plaintiff  to  go  between  the  cars  to  effect  the 
coupling;  and  that  the  accident  thereupon  happened  by  rea- 
son of  defendants'  "joint  and  concurrent  carelessness,  negli- 
gence, recklessness,"  etc.,  in  particulars  detailed. 

Defendants  severally  demurred,  the  demurrers  were  over- 
ruled, and  defendants  excepted.  Defendants  then  answered 
severally,  in  identical  terms,  denying  all  negligence  on  the 
part  of  defendant,  and  asserting  "that  the  plaintiff's  alleged 
injury  was  the  result  of  his  own  negligence."  Trial  was  bad 
and  the  jury  found  for  plaintiff,  against  the  railway  com- 
pany, judgment  was  entered,  and  the  railway  company 
appealed  to  the  supreme  court  of  the  state.  That  court 
affirmed  the  judgment  (46  S.  E.  525),  and  thereupon  this  writ 
of  error  was  allowed. 

Messrs.  W.  A.  Henderson  and  T.  P.  Cothran  for  plaintiff 
in  error. 
Mr.  J.  Altheus  Johnson  for  defendant  in  error. 

MR.  CHIEF  JUSTICE  FULLER  delivered  the  opinion  of 
the  court : 

This  case  comes  before  us  on  motions  to  dismiss  or  affirm. 
There  was  certainly  color  for  the  motion  to  dismiss,  as 
we  retain  jurisdiction  with  hesitation,  and  we  will  dispose  of 
the  case  on  the  motion  to  affirm. 

By  some  of  the  many  exceptions  preserved  on  the  trial, 
and  disposed  of  by  the  state  supreme  court,  it  was  sought  to 
raise  Federal  questions  in  respect  of  the  acts  of  Congress 
(i)  providing  for  the  removal  of  cases  from  a  state  court  to  a 
court  of  the  United  States,  and  (2)  providing  that  railroad 
companies  engaged  in  interstate  commerce  shall  equip  their 
cars  with  automatic  couplers. 

I.  The  railway  company  did  not  at  any  time  apply  for  the 
removal  of  the  case  to  the  circuit  court.  Plaintiff  below  and 
the  company's  two  codefendants  were  citizens  of  the  same 
state,  and  the  railway  company  did  not  make  application  to 
remove  before  trial  on  the  ground  of  separable  controversy  or 
want  of  good  faith  in  the  joinder.     Nor  did  it  make  such 
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application  when  plaintiff's  evidence  was  in,  nor  on 
the  whole  evidence.  There  was  no  suggestion  throaghout  the 
trial  that  the  joinder  was  in  itself  improperly  made,  but  the 
contention,  as  exhibited  by  the  exceptions,  was  that  a  verdict 
could  not  be  rendered  against  the  company  alone,  because, 
if  it  had  been  sued  alone,  it  would  have  bad  the  right  of  re- 
moval. The  trial  court  charged  the  jury  that  if  the  proof 
failed  to  show  joint  and  concurrent  negligence  on  the  part  of 
all  the  defendants,  yet  showed  negligence  on  the  part  of  one 
or  more  of  them,  resulting  in  injury  to  plaintiff,  as  the  sole 
and  proximate  cause  thereof,  the  jury  might  find  a  verdict 
against  such  defendant  or  defendants  as  the  proof  showed 
were  guilty  of  such  negligence;  and  to  this  instruction  the 
railway  company  preserved  an  exception. 

The  railway  company  also  excepted  to  the  refusal  of  the 
court  to  give  several  instructions  asked  on  its  behalf,  to  the 
effect  that,  as  by  the  allegation  of  a  joint  and  concurrent 
tort,  the  company  had  been  deprived  of  the  right  to  remove 
the  cause,  joint  and  concurrent  tort  must  be  made  out  against 
the  company  and  at  least  one  of  the  other  defendants;  that 
to  allow  plaintiff  to  recover  without  proof  of  joint  and 
concurrent  tort  would  deprive  the  company  of  the  right 
of  removal  guaranteed  by  the  Constitution  and  laws ;  and  of 
its  property  without  due  process  of  law,  in  contravention  of 
the  14th  Amendment,  in  that  the  company  would  be  deprived 
of  the  right  of  reimbursement  which  would  otherwise  exist. 
But  these  are  matters  upon  the  merits,  and  recovery  against 
one  of  several  defendants  does  not  depend  on  whether,  if 
sued  alone,  that  defendant  might  have  removed  the  case. 
The  right  of  removal  depends  on  the  act  of  Congress,  and 
the  company  not  only,  on  the  face  of  the  pleadings,  did  not 
come  within  the  act,  but  it  made  no  effort  to  assert  the  right. 
The  rule  is  well  settled,  as  stated  by  Mr.  Justice  Gray  in 
Powers  V.  Chesapeake  &  O.  R.  Co.,  169  U.  S.  92,  42  L.  £d. 
673,  18  Sup.  Ct.  Rep.  264,  '^that  an  action  of  tort,  which 
might  have  been  brought  against  many  persons,  or  against 
any  one  or  more  of  them,  and  which  is  brought  in  a  state 
court,  against  all  jointly,  contains  no  separate  controversy 
which  will  authorize  its  removal  by  some  of  the  defendants 
into  the  circuit  court  of  the  United  States,  even  if  they  file 
separate  answers,  and  set  up  different  defenses  from  the 
other  defendants,  and  allege  that  they  are  not  jointly  liable 
with  them,  and  that  their  own  controversy  with  the  plaintiff 
is  a  separate  one;  for,  as  this  court  has  often  said,  'a  defend- 
ant has  no  right  to  say  that  an  action  shall  be  several  which 
the  plaintiff  seeks  to  make  joint.  A  separate  defense  may 
defeat  a  joint  recovery,  but  it  cannot  deprive  a  plaintiff  of 
his  right  to  prosecnte  bis  suit  to  final  decision  in  his  own 
way.  The  cause  of  action  is  the  subject-matter  of  the  con- 
troversy, and  that  is,  for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  it  to  be  in  his  pleadings.'  " 
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The  view  thus  expressed  was  reiterated  io  Chesapeake  &  O. 
R.  Co.  v.  Dixon,  179  U.  S.  131,  45  L.  Ed.  121,  21  Sup.  Ct, 
Rep.  67^  where  the  subject  was  much  considered,  and  cases 
cited.  Reference  was  there  made  to  the  fact  that  many  courts 
have  held  the  identification  of  master  and  servant  to  be  so 
complete  that  the  liability  of  both  may  be  enforced  in  the  same 
action.  And  such  is  the  law  in  South  Carolina.  Schumpert 
V.  Southern  R.  Co. ,  65  S.  C.  332, 95  Am.  St.  Rep.  802,  43  S.  K. 
813.  In  that  case  it  was  held  that  under  the  state  Code  of 
Civil  Procedure,  in  actions  ex  delicto,  acts  of  negligence  and 
wilful  tort  might  be  commingled  in  one  statement  as  causes  of 
injury;  that  master  and  servant  are  jointly  liable  as  joint  tort 
feasors  for  the  tort  of  the  servant,  committed  within  the 
scope  of  his  employment,  and  while  in  the  master's  service; 
that  the  objection  that  if  master  and  servant  were  made 
jointly  liable  for  the  negligence  of  the  latter  the  master  could 
not  call  on  the  servant  for  contribution  was  without  merit,  as 
the  rnle  was,  as  laid  down  by  Mr.  Cooley  (Torts,  page  145), 
that:  ''As  between  the  company  and  its  servants  the  latter 
alone  is  the  wrongdoer,  and  in  calling  upon  him  for  in- 
demnity, the  company  bases  no  claim  upon  its  own  mis- 
feasance or  default,  but  upon  that  of  the  servant  himself." 
And  see  Gardner  v.  Southern  R.  Co.,  65  S.  C.  341,  43  S.  E. 
816.  In  Rucker  v.  Smoke,  37  S.  C.  380,  34  Am.  St.  Rep. 
758,  16  S.  E.  40,  and  Skipper  v.  Clifton  Mfg.  Co.,  58  S.  C. 
I43f  36  S.  E.  509,  it  was  decided  that  in  actions  such  as  thfs 
exemplary  damages  may  be  recovered.  The  suggestion  ihat 
the  state  deprived  the  company  of  its  property  by  the  rulings 
of  the  supreme  court  calls  for  no  remark. 

2.  The  act  of  March  2,  1893  (27  Stat  at  L.  531,  chap.  196, 
U.  S.  Comp.  Stat.  1901,  p.  3174),  provided,  in  respect  of 
common  carriers  engaged  in  interstate  commerce,  ''that  on 
and  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-eight,  it  shall  be  unlawful  for  any  such  common  car- 
rier to  haul  or  permit  to  be  hauled  or  used  on  its  line  any  car 
used  in  moving  interstate  trafiBc  not  equipped  with  couplers 
and  coupling  automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the  ends 
of  the  cars."  The  trial  court,  in  one  of  its  instructions,  set 
forth  this  provision,  and  told  the  jury  that  if  they  found  the 
railway  company  was  engaged,  and  these  cars  were  being 
used,  in  interstate  traffic,  and  that  they  were  not  equipped  with 
the  automatic  couplers  required,  such  failure  was  negligence; 
and  it  was  further  charged  that  railroads  were  required  to 
keep  their  appliances  in  safe  and  suitable  order.  It  is  ob- 
jected that  the  instructions  assumed  that  if  the  automatic 
coupler  was  out  of  repair,  the  company  failed  to  comply  with 
the  act  of  Congress;  but  we  do  not  think  so,  and  the  supreme 
court  of  the  state  held  that  there  was  no  error,  as  Congress 
must  have  intended  that  the  couplers  should  be  kept  in 
proper  repair  for  use,  and  moreover,  as  such  was  the  law  of 
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the  state,  even  if  the  act  of  Congress  had  not  specifically  im- 
posed this  duty.  By  this  ruling  no  right  specifically  set  up 
or  claimed  under  the  act  of  Congress  by  defendant  below  was 
decided  against.  There  was  no  pretence  that  the  act  of  Con- 
gress provided  that  the  automatic  couplers  need  not  be  kept 
in  order,  and  whether  the  cars  in  question  were  used  in  mov- 
ing interstate  traffic  and  whether  the  coupling  appliances 
were  defective  or  not,  were  facts  left  to  the  jury,  and  de- 
termined by  their  verdict.  The  recovery  was  not  sought  on 
the  single  ground  of  want  of  safe  appliances.  That  was  im- 
portant in  its  connection  with  Carson's  being  ordered  to  go 
between  the  cars,  and  it  was  negligence  while  he  was  obey- 
ing that  order,  which  was  chiefly  relied  on.  At  all  events, 
the  company  did  not  specially  set  up  or  claim  any  right  under 
the  act  of  Congress  or  dependent  on  its  construction  which 
was  denied  by  the  state  courts,  and  the  questions  raised  on 
these  instructions,  and  numerous,  others  on  various  aspects 
of  the  case,  were  not  Federal  questions,  and  need  not  be 
considered. 
Judgment  affirmed.        

Southern  Ry.  Co.  in  Kentucky  v,  Railey  Bros. 

{Court  of  Appeals  of  Kentucky  ^  May  lo,  1904.) 

[80  S.  W.  Rep.  786.] 

Injury    to    Live    Stock— Negligence  of   Carrier — Conclusiveness  of 
Finding. 

In  an  action  against  a  carrier  for  injuries  to  live  stock,  where 
various  theories  of  the  cause  of  the  sickness  of  the  animals  were 
submitted  to  the  jury,  there  beingf  evidence  sufficient  to  establish 
that  the  efficient  cause  was  the  negligence  of  the  carrier,  a  findinff 
that  such  was  the  cause  of  injury  was  decisive,  although  the  evi- 
dence d^d  not  establish  beyond  a  reasonable  doubt,  and  to  the  exclu- 
sion of  any  other  of  the  suggested  causes,  that  such  negligence  was 
the  cause  of  the  injury. 
Carriers  of  Live  Stock— Duty  to  Deliver— Reasonable  Time.* 

Where  a  written  contract  for  the  shipment  of  live  stock,  as  ex- 
pressed in  the  bill  of  lading,  contains  no  stipulation  as  to  the  time 
within  which  the  stock  is  to  be  delivered,  the  law  implies  a  reason- 
able time,  and  the  undertaking  is  broken  if  unusual  delays  occur, 
unless  the  carrier  shows  that  the  delay  was  caused  by  something  be- 
yond its  control,  or  was  unavoidable,  or  was  a  necessary  incident  to 
the  prudent  and  proper  management  of  its  business. 

Same — Same — Same — Evidence — Admissions  of  Agent. 

Where  a  written  contract  for  the  shipment  of  live  stock,  as  ex- 
pressed in  the  bill  of  lading,  contained  no  stipulation  as  to  the  time 
within  which  the  stock  was  to  be  delivered,  a  statement  of  the  depot 
agent  as  to  the  time  within  which  the  stock  would  be  delivered  was 
competent  as  an  admission  of  the  carrier's  agent  having  the  matter 
in  charge,  at  least  to  show  what  was  the  ordinary  and  reasonable 
time  for  the  shipment. 

*As  to  what  delays  will  render  a  carrier  liabU  for  loss  or  injury 
to  freight,  see  foot-note  appended  to  Choctaw  8l  M.  Ry.  Co.  v.  Walker 
(Ark.),  9  R.  R.  R.  784,  32  Am.  &  Kng.  R.  Cas.,  N.  S.,  784,  where  ail 
the  preceding  authorities  in  this  series  are  collected. 
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Appeal  from  Circuit  Court,  Woodford  County. 
"Not  to  be  officially  reported." 

Action  by  Railey  Bros,  against  the  Southern  Railway  Com- 
pany in  Kentucky.  From  a  judgment  for  plaintifis,  defend- 
ant appeals.    Affirmed. 

Wallace  &  Harris,  for  appellant. 
D.  L.  Thornton,  for  appellees. 

O'REAR,  J.     In  this  action  judgment  was  tendered  upon 
the  verdict  of  a  jury  awarding  appellees  $1,920  in  damages 
on  account  of  the  alleged  negligent  delay  in  the  shipment  of 
17  head  of  horses  from  Railey  station,  in   Woodford  county, 
Ky.,  to  Chicago,  111.,  it  being  alleged  that  the  horses,  by  rea- 
son of  the  delay  and  negligent  exposure  by  appellant,  con- 
tracted colds,  and  were  diminished  in  value  to  that  extent. 
The  shipment  was  made  in  the  latter  part  of  Apiil,  1901. 
The  horses  had   been  prepared  with  much  care  and  pains 
for  sale  at  Chicago.    They  had  been  trained  and  carefully 
groomed  and  put  in  condition  through  the  winter  months. 
They  were  saddle  or  combined  horses.     The  bill  of  lading  or 
contract  of  shipment  provided  for  the  carrying  of  the  car  of 
stock  from  Railey  station  to  Louisville  by  appellant,  there  to 
be  delivered  to  a  connecting  carrier.     On  account  ot  the 
delay,  which  is  unexplained,  or,  at  least,  not  satisfactorily 
explained,  the  car  of  stock  did  not  reach  Louisville  in  time  to 
make  connection  with  the  regular  outgoing  train,   which 
should  have  taken  it  out  had  it  arrived  at  the  time  scheduled. 
Owing  to  a  drawhead  in  the  car  being  out  of  repair,  it  had 
to  be  replaced  at  Louisville.    This  further  delayed   the  de- 
livery of  the  car  to  the  connecting  carrier.     Although  the 
parties  had  agreed  for  a  reasonable  delay  within  which  this 
drawhead  might  be  repaired  at  Louisville,  appellees  having 
selected  this  particular  car,   an  Arms  palace  horse  car,  not 
owned  by  appellant,  yet  there  was  proof  to  show  that  the  re- 
pairing was  not  done  within  a  reasonable  time,  and  that  the 
car  was  thereby  unnecessarily  further  delayed.     There  was 
also  evidence  tending  to  show  that  in  doing  the  work  appel- 
lant's car  repairers  left  the  doors  open  an  unnecessary  length 
of  time,  so  that  the  horses  were  chilled.     It  was  proven  that 
on  that  day  the  weather  was  freezing  at  Louisville,   being 
cloudy,  windy,  and  snowing.     The  person  in  charge  of  the 
horses  testified  that  on  the  following  morning  they  developed 
symptoms  of  cold  and  influenza,  refusing  to  eat  or  drink — 
indeed,  being  so  swollen  about  the  throat  that  many  of  them 
were  not  able  to.     They  continued  to  grow  worse  until  they 
reached  Chicago.     Their  condition  was  such  that  the  sale  was 
postponed  for  quite  a  while,  and  some  of  the  horses  were  so 
reduced  in  value  as  to  entail  considerable  loss  upon  the 
owners. 

Appellant  contends  that  it  was  not  shown  where  or  how  the 
horses  contracted  the  colds;  that  they  had  been  blanketed  and 
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kept  in  warm  stables  all  tbe  winter ;  that  they  were  walked  over 
frozen  ground  from  the  stables  to  the  car  the  day  they  were 
shipped,  and  that  they  might  have .  caught  the  cold  in  that 
way,  or  that  they  might  have  contracted  cold   because  of  the 
sudden  and  radical  change  in  the  weather,  and  especially  as 
they  went  north  after  leaving  appellant's  line  of  road,  and 
not  at  all  because    of  any  negligence  or  fault  of  appellant. 
These  matters,  however,  were  all  for  the  jury  to  determine. 
The  facts  were  elaborately  testified  to  by  witnesses.    Various 
theories  as  to  the  cause  of  the  sickness  were  submitted  to  the 
jury.     It  was  for  them  to  determine  under  the  facts  whether 
it  was  caused  by  appellant's  neglect  in  delaying  the  shipment 
and  leaving  the  car  doors  open  as  stated.     That  such  might 
have  been  the  cause  is  not  seriously  denied.     Appellant  con- 
tents itself  with  claiming  that  either  of  the  other  theories 
suggested  might  also  have  been  the  cause,  and  that  the  ver- 
dict of  the  jury  must  have  been  speculative.     Whether  one 
cause  or  another,  both  or  all  of  which  have  been  proven  as 
existing,  led  to  a  given  result,  is  a  question  of  fact  to  be  de- 
termined under  all  the  evidence.     The  cases  of  Hurt  v.  L.  & 
N.  R.  R.  Co.,  25  Ky.  Law  Rep.  755,  76  S.  W.  502;  Louisville 
Gas  Co.  V.  Kaufman,  Straus  &  Co.,  20  Ky.  Law  Rep.  1069, 
48  S.  W.  434;  Id.,  105  Ky.  131,  48  S.  W.  434— are  relied  on, 
with  other  cases  of  the  same  import.     In  the  Hurt  Case  it 
was  said:    '4t  is  not  enough  to  show  merely  that  the  plain- 
tiff sustained  his  injury  while  in  the  service  of  the  master. 
Where  the  circumstances  attending  the  injury  show  nothing 
as  to  the  real  cause,  but  leave  it  to  conjecture  whether  it  was 
the  negligence  of  the  master,   the  fault  of  the  injured  serv- 
ant, or  unaccountable  accident,  there  is  a  failure  of  proof. 
The  cause  of  the  injury  must  be  proved.     Unless  it  is  shown 
affirmatively,  there  can  be  no  recovery."    And  so  say  we  yet. 
There  is  a  marked  distinction  between  failure  of  proof  and 
conflict  in  proof.     Here  there  was  a  showing  as  to  the  canse 
of  the  injury.     Like  every  other  disputed  fact,  it  must  be  de-^ 
termined  by  the  jury  under  all  the  evidence.    This  court  has 
never  said,  nor  are  we  aware  that  any  authority  is  to  be 
found,  that,  before  a  carrier  can  be  held  liable  for  injury  be-^ 
cause  of  its  alleged  negligence,   such  negligence  mast  be 
proved  to  be  the  cause  of  the  injury  to  the  exclusion  of  a  rea- 
sonable doubt.     But    the  rule  is  that  if,  from  the  prepon- 
derance or  weight  of  the  evidence,  the  jury  can  find  that  the 
efficient  cause  of  the  injury  is  the  carrier's  negligence,  in- 
stead of  the  negligence  of  some  one  else,  or  instead  of  a  mere 
accident,  then  the  plaintiff's  case  for  recovery  is  made  out. 

Appellant  contends  that  as  the  written  contract,  the  bill  of 
lading,  did  not  provide  within  what  time  the  stock  was  to  be 
carried,  it  was  improper  to  admit  evidence  to  the  jary 
proving  statements  by  appellant's  depot  agent  at  Railey- 
station  assuring  appellees  that  the  car  would  be  delivered 
at  Chicago,   or  could  be  delivered  there,   within  so  many 
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hoars.  It  is  argaed  that  this  evidence  was  in  effect  the 
enlarging  of  a  written  contract  by  parol  testimony.  It  is  not 
claimed  that  the  writing  contained  anything  on  this  point. 
It  was  therefore  implied  that  appellant  would  at  least  use 
ordinary  diligence  in  transporting  the  stock.  The  statement 
of  the  depot  agent  was  at  least  competent  to  show  what  was 
the  ordinary  and  reasonable  time  within  which  the  shipment 
could  be  made.  It  was  a  statement  made  by  appellant's 
agent  having  the  transaction  in  charge,  and  in  the  course  of 
the  transaction,  and  operates  as  appellant's  admission  of 
such  fact.  Where  an  extraordinary  and  unusual  delay  occurs 
in  the  shipment  under  such  contract,  the  implied  undertak- 
ing in  the  writing  is  broken,  unless  the  carrier  shows  that 
the  delay  was  caused  by  something  beyond  -its  control,  that 
it  was  unavoidable,  or  that  it  was  a  necessary  incident  to  the 
prudent  and  proper  management  of  its  business  as  carrier  of 
passengers  and  live  stock.  We  are  of  opinion  that  the  evi- 
dence was  relevant.  The  instructions  fairly  present  the 
matters  at  issue  to  the  jury.  There  was  evidence  to  support 
the  verdict  upon  all  points. 

Perceiving  no  prejudicial  error,  the  judgment  is  affirmed^ 
with  damages. 

Wallace  v.  Boston  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire ^  Belknap,  April  ^^  1904.) 

[57  Atl.  Rep.  913.] 

Dispatching  Trains— Order— Messages. 

Where  train  rulea  promulgated  by  a  railroad  company  required 
order  messagee  to  be  transmitted  to  the  operator,  then  repeated  back 
by  the  operator  to  the  dispatcher,  followed  by  the  response  of 
''O.  K."  by  the  dispatcher,  acknowledgment  of  the  response  by  the 
operator,  signing  by  the  trainmen,  the  transmission  of  signatures 
to  the  train  dispatcher,  and  response  of '  'Complete"  by  the  dispatcher,, 
accompanied  with  the  superintendent's  name,  and  then  delivery 
of  the  mesaages  to  the  trainmen,  orders  did  not  become  effective  on 
their  being  signed  by  the  trainmen,  but  only  on  their  delivery  after 
having  been  '^completed"  by  the  dispatcher. 

Sanne — Sanna- Rules. 

A  rule  of  a  railroad  company  that,  after  orders  have  been  signed 
by  the  trainmen,  the  signatures  shall  be  telegraphed  to  the  dispatchers, 
after  which  the  dispatcher  shall  telegraph  back  the  word  * 'Complete," 
and  that  each  operator  receiving  such  response  will  ''then  write  on 
each  copy  (of  the  message)  the  word  'Complete,'  the  time,  and  his 
name  in  full,  and  will  then  deliver  a  copy  to  each  person  included  in 
the  address,"  is  not  ambiguous,  but  prescribes  the  time  when  such 
messages  shall  be  treated  as  becoming  effective. 

Same — Same — Same. 

Where  a  rule  of  a  railway  company  provided  that,  if  a  train  order 
previously  given,  which  is  to  be  annulled,  has  not  been  delivered  to 
the  train,  the  annulling  order  will  be  addressed  to  an  operator,  who 
will  destrov  all  copies  of  the  order  annulled  but  his  own,  and  write  on 

that,  "*    *    *    annuUed^y  order  No. ,"  another  rule,  requiring 

that  each  order   must  be  given  in  the  same    words  to    all    persons  or 
trains  directly  affected  by  it,  so  that  each  should   have  a  duplicate  of 

11  R  R  R— 32 
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what  is  given  to  the  others,  did  not  require  that  an  order  appointing 
a  meeting  place  for  two  trains,  which  had  been  given  to  the  opera- 
tives of  one  of  the  trains  before  it  was  ^annulled,'  shonld  be  given  to 
the   operatives  of  the  other  train  after  its  annulment. 

Same —  Same — Same. 

Where  the  rules  of  a  railway  company  provided  a  simple,  direct, 
positive,  and  special  method  for  the  annulment  of  a  train  order, 
such  rules  could  not  be  construed  as  intending  that  a  superseding 
order  should  be  used  for  the  mere  purpose  of  annulling  a  previous 
order  or  rendering  it  void. 

Same — Same— Failure  to  Transmit— Violation  of  Rulo— Cause  of 
Injury  to  Bralceman—Question  for  Jury. 
Where  the  failure  of  a  train  dispatcher  to  properly  transmit  orders 
for  the  meeting  of  trains  resulting  in  a  collision,  by  which  plaintiff, 
a  brakeman,  was  injured,  and  the  trainmen  also  violated  the  rules  in 
acting  while  in  doubt,  and  in  not  requiring  an  explanation  from  the 
dispatcher  before  accepting  the  order — whether  the  injuries  were  at- 
tributable to  the  dispatcher's  error,  or  solely  to  the  trainmen's  fault, 
or  to  both  concurrently,  were  questions  for  the  jury. 

Same — Rules. 

Where  a  railroad  promulgated  a  rule  providing  that  there  should  be 
at  least  one  telegraph  ofiBce  between  those  at  which  opposing  trains 
received  meeting  orders,  the  railroad  could  not  assert  that  such  rule 
was  not  reasonably  necessary  for  the  safety  of  their  employees,  and 
that  a  disregard  thereof  might  not  constitute  negligence. 
Same— Fellow  Servants  * 

Where  a  railroad  freight  brakeman  was  injured  in  a  collision 
caused  by  the  negligence  of  a  train  dispatcher  in  transmitting  meet- 
ing orders  for  two  trains,  the  train  dispatcher,  in  the  exercise  of  his 
duties  as  such,  represented  the  railroad  company,  and  was  not  a  fel- 
low servant  of  the  brakeman. 

Same— Orders— Rules— Interpretation— Evidence — Res  Qestae. 

In  an  action  for  injuries  to  a  trainman,  resulting  from  a  miscon- 
struction of  orders,  the  trainmen's  interpretation  of  the  orders  was 
not  admissible  on  the  question  of  the  interpretation  of  the  railroad 
company's  rules  nor  on  the  question  whether  or  not  such  rules  were 
ambiguous,  but  was  admissible  as  res  gestae  for  the  purpose  of  show- 
ing why  they  moved  their  trains  as  they  did. 

Same — Same — Waiver — Evidence — Custom. 

In  an  action  for  injuries  to  a  trainman  by  reason  of  misconstnic- 
tion  of  orders,  evidence  that  a  number  of  times  before  the  accident 
the  conductor  and  engineer  of  the  train,  who  misconstrued  the  orders, 
had  asked  the  operator  for  orders,  and  had  been  told  that  they  were 
annulled,  and  the  red  light  had  thereupon  been  taken  in,  and  the 
train  proceeded,  which  was  in  violation  of  rules,  was  inadmissible, 
there  being  no  claim  that  such  practice  had  occurred  frequently 
enough  to  amount  to  a  custom,  or  that  the  railrosd  company  knew 
of  such  occurrences. 

Transferred  from  Superior  Court. 

Case  for  negligence  by  Samuel  Wallace  against  the  Boston 
&  Maine  Railroad.  A  nonsuit  was  ordered  at  the  close  of 
plaintiff's  evidence,  subject  to  plaintiff's  exception,  and  the 
case  was  transferred  to  the  Supreme  Court.  Exceptions  sus- 
tained. 

The    plaintiff    was    head  brakeman  on  the  defendants' 

*As  to  whether  train  dispatchers  and  telegraph  operators  are  fel- 
low servants  of  other  railroad  employees,  see  foot-note  appended  to 
Brommer  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  8  R.  R.  R.  529,  31  Am. 
&  l^ng.  R.  Cas.,  N.  8.,  529. 
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north-boand  regular  freight  train  known  as  "No.  265/* 
on  September  14-15,  icxx),  and  was  injared  in  a  head-on 
collision  between  it  and  a  south-bound  extra  freight  train, 
imown  as  "Freight  Extra  460/'  about  half  a  mile  north  of 
the  Weirs  Station.  The  following  orders  were  sent  to  each 
train  by  the  train  dispatcher  from  his  o£Bce  at  Woodsville: 
Order  No.  56:  "No.  26$,  two  sixty-five,  and  freight  extra 
460,  four  sixty,  will  meet  at  Lakeport."*  Order  No.  59: 
"No.  265,  two  sixty-five,  and  freight  extra  460,  four  sixty, 
will  meet  at  Weirs  instead  of  Lakeport."  Order  No.  61: 
"Order  No.  59  is  annulled.''  The  orders  for  train  No.  265 
were  all  addressed  to  the  conductor  and  engineer  of  the  train, 
and  were  sent  to  Lakeport.  Order  No.  56  was  marked  O.  K. 
at  10:10  p.  m.  on  September  14,  No.  59  at  11 :46,  and  No.  61  at 
1 1 :48.  The  train  was  stopped  at  Lakeport  by  a  red  signal,  and 
the  conductor  and  engineer  read  and  signed  the  orders.  Their 
signatures  were  telegraphed  to  the  train  dispatcher,  who 
made  the  orders  "complete'' — No.  56  at  11:55  P-  hIm  &nd 
Nos.  59  and  61  at  11:56 — by  one  message  applying  to  both. 
Shortly  after  this  the  conductor  and  engineer  took  the  three 
orders,  and  started  their  train,  intending  to  run  to  Plymouth 
without  a  stop.  The  orders  for  freight  extra  460  were 
addressed  to  the  conductor  and  engineer;  No.  56  being  sent 
to  Plymouth,  aod  Nos.  59  and  61  to  Meredith.  No.  59  was 
marked  O.  K.  at  11 :37  P-  m*.  and  No.  61  at  11 :45.  The  train 
was  stopped  at  Meredith  by  a  red  signal,  and  the  conductor 
and  engineer  found  order  No.  59  awaiting  them.  They 
signed  it,  and  their  signatures  were  telegraphed  to  the  train 
dispatcher.  When  order  No.  61  arrived,  they  signed  it,  and 
their  signatures  were  telegraphed  to  the  train  dispatcher, 
who  made  Nos.  59  and  61  "complete"  by  one  message  apply- 
ing to  both.  Shortly  after  this  the  telegraph  operator  gave 
them  order  No.  61,  and  a  few  minutes  later  order  No.  59,  the 
latter  having  upon  its  face  the  words,  "Annulled  by  order 
No.  61,"  written  thereon  after  the  orders  were  signed.  The 
conductor  and  engineer  took  the  orders,  and,  the  red  signal 
having  been  taken  in,  they  started  with  the  intention  of  run- 
ning to  Lakeport  without  a  stop.  The  collision  occurred 
shortly  afterward.  The  negligence  alleged  was  (i)  that  the 
train  dispatcher  blundered  in  sending  the  orders;  (2)  that  the 
rules  relating  to  the  running  of  trains  were  ambiguous  and 
confusing,  and  consequently  unreasonable;  and  (3)  that  there 
was  no  telegraph  o£Bce  open  between  Lakeport  and  Meredith 
when  the  orders  were  given. 
The  following  rules  of  the  defendants  were  in  evidence: 
"i.  (b)  Employees  must  be  conversant  with  and  obey  the 
rules  and  special  instructions.  If  in  doubt  as  to  their  mean- 
ing, they  must  apply  to  proper  authority  for  an  explana- 
tion." 

"26.  (b)  A  red  flag  or  a    red  light  shown  at  telegraph 
stations  signifies  that  orders  are  awaiting  the  train.     Con- 
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ductors  and  engineers  must  repair  to  the  telegraph  ofiSce  be- 
fore doing  other  work.  *  *  *  Under  no  considerations 
must  a  train  or  engine  pass  these  signals  without  getting  a 
train  order  or  a  clearance  showing  for  what  the  signal  is  dis- 
played. *  * 

"io6.  In  all  cases  of  doubt  and  uncertainty,  take  the  safe 
course  and  run  no  risks.*' 

^'201.  Special  orders  directing  movements  [of  trains]  vary- 
ing from  or  additional  to  the  time-table  will  be  issued  by  the 
authority  and  over  the  signature  of  the  superintendent,  train 
dispatchers  adding  their  own  initials.  *  *  *  They  must 
be  brief  and  clear,  and  the  prescribed  forms  must  be  used 
when  applicable. 

''202.  .Each  order  must  be  given  in  the  same  words  to 
all  persons  or  trains  directly  affected  by  it,  so  that  each  shall 
have  a  duplicate  oi  what  is  given  to  the  others. 

^'203.  Orders  shall  be  numbered  consecutively  for  each  day 
as  issued,  beginning  with  No.  i  at  midnight. 

^'(a)  Orders  must  be  plain  and  explicit,  and  if  not  fully 
understood,  an  explanation  must  be  required  before  accept- 
ing the  same.  After  the  reception  of  an  order,  it  must  be 
obeyed  fully. 

^'204.  Orders  must  be  addressed  to  those  who  are  to  exe- 
cute them,  naming  the  place  at  which  each  is  to  receive  his 
copy.  Those  foi  a  train  must  be  addressed  to  the  conductor 
and  engineman.  *  *  *  A  copy  for  «ach  person  addressed 
must  be  supplied  by  the  operator.'' 

^'208.  Meeting  orders  must  not  be  sent  for  delivery  to  trains 
at  the  meeting  point,  if  it  can  be  avoided.  When  it  cannot 
be  avoided,  special  precautions  must  be  taken  by  the  train 
dispatchers  and  operators  to  insure  safety.  There  should  be 
at  least  one  telegraph  office  between  those  at  which  opposing 
trains  receive  meeting  orders. 

''After 'O.  K.'  has  been  given  and  acknowledged,  and  be- 
fore 'complete'  has  been  given,  the  order  must  be  treated  as 
a  holding  order  for  the  train  addressed,  but  must  not  be 
otherwise  acted  on  until  'complete'  has  been  given." 

"210.  When  an  order  has  been  transmitted,  precedent  by 
the  signal  '31,'  operators  receiving  it  (unless  otherwise 
directed)  repeat  it  back  at  once  from  the  manifold  copy,  and 
in  the  succession  in  which  their  several  o£Bces  have  been 
addressed.  Each  operator  repeating  must  observe  whether 
the  others  repeat  correctly.  After  the  order  has  been  re- 
peated correctly  by  the  operators  required  at  the  time  to  re- 
peat it,  the  response  'O.  K.,'  authorized  by  the  train 
dispatcher,  will  be  sent  simultaneously  to  as  many  as  prac- 
ticable, naming  each  office.  Each  operator  must  write  this 
on  the  order,  with  the  time,  and  then  reply  'i  i  O.  K.,'  with 
his  office  signal.  Those  to  whom  the  order  is  addressed  must 
sign  their  names  to  the  order,  the  lowest  copy  to  be  retained 
by  the  operator,  and  he  will  send  their  signatures  to  the 
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superintendent  The  response  ^complete/  with  the  superin- 
tendent's name,  will  then  be  given,  when  authorized  by  the 
train  dispatcher.  Each  operator  receiving  this  response  will 
then  write  on  each  copy  the  word  ^complete,'  the  time,  and 
his  name  in  full,  and  will  then  deliver  a  copy  to  each  person 
included  in  the  address;  and  each  must  read  his  copy  aloud 
to  the  operator.  Conductors  will  read  the  order  to  their  bag- 
gage masters  and  brakemen,  and  enginemen  to  their  firemen, 
and  know  that  they  understand  them." 

"217.  (a)  A  train  must  be  governed  strictly  by  the  terms  of 
orders  addressed  to  it,  and  must  not  assume  rights  not  con- 
ferred by  such  orders.  In  all  other  respects  it  must  be  gov- 
erned by  the  train  rules  and  time-tables." 

"220.  Orders  once  in  effect  continue  so  until  fulfilled, 
superseded,  or  annulled. 

^'22 1.  A  signal  must  be  used  at  each  train-order  office, 
which  shall  display  red  when  trains  are  to  be  stopped  for 

orders.     When  an  operator  receives  a  signal  *3i  for ,' 

he  must  immediately  display  red  and  then  reply  'red  dis- 
played for ,'  and  sign  his  name.    The  signal  must  not 

be  removed  until  the  object  for  which  red  is  displayed  is 
accomplished.  When  red  is  displayed,  all  trains  must  come 
to  a  full  stop,  and  must  not  proceed  without  receiving  an 
order  addressed  to  such  train,  or  a  clearance  card  on  a  spec- 
ified form,  stating  over  the  operator's  signature  for  what 
the  signal  is  displayed." 

''Form  A.  Fixing  meeting  point  for  opposing  trains: 
* and will  meet  at '      »    •    ♦ 

"Trains  receiving  this  order  will,  with  respect  to  each 
other,  run  to  the  designated  point,  and  having  arrived  there 
will  pass  in  the  manner  provided  by  the  rules." 

"Form  L.  Annulling  or  superseding  an  order:    'Order  No. 

is  annulled.'    This  will  be  numbered,  transmitted,  and 

signed  for  as  other  orders.  If  an  order  which  is  to  be 
annulled  has  not  been  delivered  to  a  train,  the  annulling  order 
will  be  addressed  to  the  operator,  who  will  destroy  all  copies 

of  the  order  annulled  but  his  own,  and  write  on  that,  ' 

annulled  by  order  No. .  * 

"An  order  superseding  another  may  be  given,  adding  'This 

supersedes  order  No. ,*  or  adding 'Instead  of .* 

An  order  that  has  been  annulled  or  superseded  must  not  be 
again  restored  by  special  order  under  its  original  number." 

Evidence  offered  by  the  plaintiff  upon  the  following  points 
was  excluded,  subject  to  exception:  (i)  That  the  conductor 
and  engineer  of  the  downtrain  put  a  construction  upon  the 
rules  relating  to  the  running  of  trains  different  from  that  put 
upon  them  by  the  conductor  and  engineer  of  the  uptrain; 
(2)  that  the  operator  at  Lakeport,  after  a  discussion  as  to  the 
effect  of  the  orders,  asked  the  train  dispatcher  whether  any 
orders  were  outstanding  against  No.  265,  and  the  train  dis- 
patcher replied  "No";  (3)  that  a  number  of  times  before  the 
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accident  the  conductor  and  engineer  of  freight  extra  460,  after 
signing  orders,  had  asked  the  operator  for  them,  and  had 
been  told  that  they  were  annulled,  and  the  red  light  was 
thereupon  taken  in,  and  they  went  on,  but  there  was  no  claim 
that  this  had  occurred  frequently  enough  to  amount  to  a 
custom,  nor  that  the  defendants  knew  of  the  occurrences. 

The  telegraph  o£Bce  at  Weirs  was  the  only  one  between 
Lakeport  and  Meredith,  and  it  was  not  kept  open  nights  after 
September.  After  freight  extra  460  was  reported  to  the 
train  dispatcher  as  having  left  Meredith,  he  tried  to  get  the 
Weirs  office,  hoping  that  the  operator  might  chance  to  be 
within  hearing.  The  accident  might  have  been  avoided  if 
the  office  had  been  open.  It  was  marked  as  a  night  office  oo 
the  time-table  then  in  force. 

Shannon  &  Young  and  Charles  B.  Hibbard,  for  plaintiff. 
Jewett  &  Plummer  and  Streeter  &  Hollis,  for  defendant. 

CHASE,  J.  The  train  dispatcher's  final  decision  was  to 
have  train  No.  265  and  freight  extra  460  meet  at  Meredith. 
He  must  have  arrived  at  this  decision  some  time  before 
11:45  P*  ni.  of  the  clock,  for  the  order  (No.  61)  which  he 
issued  to  carry  the  decision  into  effect  was  marked  ''O.  K.** 
at  that  time,  showing  that  it  had  then  been  transmitted  and 
repeated  back  to  him.  Rule  210.  Apparently  train  No.  26s 
had  not  arrived  at  Lakeport,  for  the  orders  addressed  to  its 
conductor  and  engineer  were  not  completed  until  11:55  aod 
11:56.  Freight  extra  460  was  at  Meredith.  Order  No.  56 
had  been  completed  and  delivered  to  the  trainmen  at  Ply- 
mouth, and  the  train  had  been  run  to  Meredith  upon  it.  It 
had  not  been  completed  and  delivered  to  the  other  train. 
Order  No.  59  had  not  been  completed  and  delivered  to 
either  train.  This  appears  from  the  fact  that  orders  Nos.  59 
and  61  were  completed  by  a  single  message  for  both  trains. 
The  dispatcher's  decision  required  that  orders  Nos.  56  and  59 
should  both  be  made  void,  so  far  as  they  were  then  executory. 

The  defendants'  rules  contain  forms  for  annulling  and 
superseding  orders,  and  prescribe  with  great  detail  how  they 
shall  be  addressed,  transmitted,  and  delivered.  One  pro- 
vision is  that,  ''if  an  order  which  is  to  be  annulled  has  not 
been  delivered  to  a  train,  the  annulling  order  will  be 
addressed  to  the  operator,  who  will  destroy  all  copies  of  the 

order  annulled  but  his    own,   and  write  on  that,   * 

annulled,'  "  etc.  As  order  No.  59  had  not  been  delivered  to 
either  train,  this  rule  applied  to  the  situation  in  respect  to 
that  order.  If  the  rule  had  been  complied  with,  copies  of 
the  order  would  not  have  been  delivered  to  the  conductors 
and  engineers  of  the  trains,  and  the  order  could  have  had  no 
effect  upon  their  action,  except  the  incidental  effect  of  require 
ing  them  to  stop  their  trains  at  the  stations  where  they  were 
to  receive  the  order  (rule  26b),  and  to  hold  them  there  for  the 
time  being.     Rule  208.     This  effect  would  arise,  not  from 
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the  terms  of  the  order,  bat  from  the  provisions  of  the  rales. 
The  result  would  be  that  the  only  order  the  conductor  and 
engineer  would  have  would  be  order  No.  56.  The  only  effect 
order  No.  59  would  have  upon  order  No.  56  would  be  to  sus- 
pend the  latter's  operation  temporarily.  It  would  not  super- 
sede that  order,  for  the  reason  that  it  would  not  be  a 
completed,  forceful  order.  It  would  be  canceled  while  in  a 
formative,  incomplete  state,  and  in  the  course  of  transmis- 
sion from  the  dispatcher  to  the  trainmen. 

The  defendants'  position  that  an  order  is  delivered  to  the 
trainmen,  within  the  meaning  of  the  rules,  when  they  sign  it, 
cannot  be  sustained  without  doing  violence  to  the  meaning  of 
common  and  unambiguous  words.  An  order  is  not  made  by  a 
single  act.  There  are  eight  distinct  steps  in  the  process  oi 
its  formation  and  deliverv:  (i)  Transmission  by  the  dis- 
patcher to  the  operator ;  (2)  repetition  back  by  the  operator 
to  the  dispatcher;  (3)  response  of  '^O.  K."  by  the  dispatcher; 

(4)  acknowledgment    of    the    response    by    the    operator; 

(5)  signing  by  the  trainmen;  (6)  transmission  of  signatures 
to  the  train  dispatcher;  (7)  response  of  Complete"  by  the 
dispatcher,  accompanied  with  the  superintendent's  rame; 
and  (8)  delivery  to  the  trainmen.  Rule  210.  The  terms  of 
the  rale  relating  to  the  eighth  step  are:  ''Those  to  whom  the 
order  is  addressed  must  sign  their  names  to  the  order, 
the  lowest  copy  to  be  retained  by  the  operator,  and  he  will 
send  their  signatures  to  the  superintendent."  Nothing  is 
here  said  directly  or  indirectly  tending  to  show  that  the  sign- 
ing is  regarded  as  delivery  in  any  sense,  or  for  any  purpgse. 
The  evident  object  of  the  provision  is  to  make  it  certain  that 
the  dispatcher  is  in  direct  communicatfon  with  the  trainmen. 
The  order  does  not  have  the  signature  of  the  superintendent 
until  the  seventh  step  is  taken.  Until  then  it  carries  no 
authority,  and  is  not  ready  for  delivery.  Rule  210.  Then 
comes  the  eighth  step:  ''Each  operator  receiving  the  re- 
sponse will  M^»  write  on  each  copy  the  word  'complete,^ 
the  time,  and  his  name  in  full,  and  will  then  deliver  a  copy 
to  each  person  included  in  the  address."  The  words  here 
italicized  cannot  be  ignored.  The  terms  interpret  them- 
selves. There  is  no  ambiguity  to  be  removed.  When  an 
order  is  thus  delivered,  and  not  before,  it  becomes  operative, 
or  goes  into  effect.  Until  then  it  does  not  reach  the  train- 
men as  an  order,  although  they  may  know  it  has  been 
started  on  the  way  to  them.  The  words  "delivered  to  a 
train,"  in  the  rule  which  applied  to  the  situation  of  order  No. 
59,  are  equally  unambiguous.  There  is  nothing  in  them  or 
their  connection  tending  to  show  that  "delivered"  was  here 
used  in  a  different  sense  from  that  of  the  word  in  rule  210. 
It  is  suggested  that  trainmen  learn  of  an  order  when  they 
sign  it;  and,  if  an  annulling  order  is  subsequently  issued,  it 
should  be  addressed  and  delivered  to  them  for  the  purpose  of 
removing  from  their  minds  the  impressions  thus  gained.     If 
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this  were  so,  it  would  not  justify  the  substitution  by  interpre- 
tation of  the  word ''signed"  for  the  words  ''delivered  tea 
train''  in  reading  the  rule.  But  such  necessity  does  not  exist. 
The  rules  make  ample  provision  against  the  rise  of  evil  con- 
sequences from  such  impressions.  The  trainmen  are  pro- 
hibited from  acting  upon  an  order  otherwise  than  to  hold 
their  train  at  the  station  until  the  order  has  been  completed, 
and  then,  before  acting,  they  are  required  to  read  the  order 
aloud  to  the  operator  and  their  subordinates,  and  know  that  the 
latter  understand  the  order.  Rule  210.  It  is  inconceivable 
that  trainmen  conversant  with  and  governed  by  the  rules 
would  act  upon  impressions  gained  by  reading  an  order  be- 
fore its  completion  and  delivery  to  them,  unless  guilty  of 
gross  disobedience  or  negligence.  What  is  meant  by  '^a 
train"  is  shown  by  rule  204,  which  provides  that  "orders 
must  be  addressed  to  those  who  are  to  execute  them,"  and 
"those  for  a  train  must  be  addressed  to  the  conductor  and 
engineer,"  etc.  "Delivered  to  a  train"  means  delivered  to 
the  conductor  and  engineer  of  the  train — the  persons  who  are 
to  execute  the  order. 

If  the  dispatcher  had  addressed  order  No.  61  to  the 
operator,  in  accordance  with  the  requirement  of  the  rule, 
order  No.  56  would  have  been  left  outstanding,  as  stated 
above;  and  it  would  be  necessary  for  him  to  send 
another  order  annulling  that  order  to  carry  his  decision 
into  efiect.  As  order  No.  56  had  been  delivered  to  freight 
extra  460,  and  had  been  acted  on,  the  new  order  should  be 
addressed  and  delivered  to  the  conductor  and  engineer  of 
that  train.  It  should  be  addressed  to  the  operator  at  Lake^ 
port,  since  order  No.  56  had  not  been  delivered  to  the  other 
train.  Rule  202,  requiring  that  "each  order  must  begjven  in 
the  same  words  to  all  persons  or  trains  directly  affected  by  it,  so 
that  each  shall  have  a  duplicate  of  what  is  given  to  the 
others,"  does  not  require  that  the  order  shall  be  given  to  the 
conductor  and  engineer  of  both  trains  if  given  to  those  of 
one,  or  to  both  operators  if  to  one,  but  leaves  this  matter  to 
be  governed  by  the  circumstance  whether  the  order  to  be 
annulled  has  been  delivered  to  the  train.  The  rules  leave 
nothing  to  the  discretion  of  the  dispatcher  with  respect  to 
any  of  these  matters.  They  are  specific  and  peremptory. 
Such  compliance  with  the  provisions  of  the  rules  would  leave 
train  No.  265  without  special  orders,  and  freight  extra  460 
without  any  orders  for  running  from  Meredith ;  and,  if  the 
rules  were  observed  by  the  trainmen  of  both  trains,  the  train 
dispatcher's  decision  would  be  executed.  The  rule  was  suffi- 
cient to  cover  the  situation,  and  was  so  unambiguous  in 
terms  as  not  to  allow  of  interpretation  in  the  usual  sense  of 
that  word,  and  as  to  be  readily  understood  by  the  average 
man.  It  would  be  hardly  possible  for  a  person  of  average 
prudence,  conversant  with  it  and  the  other  rules  (rule  ib),  to 
be  misled  by  orders  issued  in  accordance  with  it. 
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The  defendants  say  that  the  course  adopted  by  the  dis- 
patcher was  designed  to  have,,  and  in  fact  did  have,  the  same 
effect  as  the  orders  above  mentioned  would  have,  and  that 
the  rules  authorized  this  course;  in  other  nvords,  they  say 
that  order  No.  59  superseded  order  No.  56,  and  order  No.  61 
annulled  No.  59,  leaving  no  order  outstanding.  It  is  true 
that  the  terms  of  the  later  order  are  sufficient  in  form  and 
substance  to  supersede  the  earlier  order.  The  only  question 
is  whether  it  had  sufficient  existence  to  have  the  force  of  an 
order.  The  position  that  it  had  such  force  after  it  was  signed 
by  the  trainmen,  and  before  it  was  delivered,  has  already 
been  considered  and  found  to  be  untenable.  As  it  and  the 
annulling  order  (No.  61)  were  completed  and  delivered 
simultaneously,  it  in  fact  did  not  have  the  force  of  an  order 
for  any  appreciable  length  of  time.  When  it  was  completed 
and  delivered,  it  was  not  the  dispatcher's  intention  that  the 
trains  should  meet  at  ''Weirs  instead  of  Lakeport."  He  had 
previously  decided  that  the  trains  should  not  meet  at  that 
point.  The  only  effect  he  intended  the  order  should  have, 
and  the  only  effect  now  attributed  to  it,  is  a  superseding  or 
annulling  effect  upon  order  No.  56.  To  give  it  this  effect,  it 
is  necessary  to  hold,  contrary  to  the  fact,  that  it  was  in  force 
for  an  appreciable  length  of  time,  and  consequently  that  it 
was  effective  for  this  purpose,  and  this  purpose  only.  It  is 
apparent  that  the  rules  relating  to  superseding  orders  were 
not  intended  to  be  used  for  such  purpose.  If  they  were,  it 
might  be  found  that  rules  which  required  such  refinement  of 
reasoning  in  their  administration  were  not  reasonable  and 
sufficient  for  the  government  of  employees  in  the  dangerous 
business  of  operating  a  railroad.  The  fact  that  the  rules 
provide  a  special  method  for  annulling  an  order—a  method 
that  is  simple,  direct,  and  positive — is  Conclusive  evidence 
that  the  framers  of  the  rules  did  not  intend  that  a  superseding 
order  should  be  used  for  the  mere  purpose  of  annulling  an 
order  or  rendering  it  void. 

The  defendants  further  say  that,  if  the  dispatcher  addresses 
an  annulling  order  to  the  conductor  and  engineer  when  he 
should  have  addressed  it  to  the  operator,  the  error  is  a 
matter  of  no  concern  to  the  trainmen;  that  their  duty  is  to 
obey  the  order  without  questioning  its  correctness.  It  is  true 
that  it  is  the  duty  of  the  trainmen  to  obey  the  orders  xe- 
ceived;  but  the  dispatcher's  error  in  such  case  may  convey 
to  them  a  wrong  impression  as  to  his  intention,  and  cause 
error  in  the  act  of  obedience,  especially  if  the  order  sent  is 
not  clearly  authorized,  under  the  circumstances,  by  the  rules. 
The  trainmen  and  the  dispatcher  are  governed  by  the  rules, 
one  as  much  as  the  other.  The  trainmen  interpret  the  dis- 
patcher's orders  in  the  light  of  the  rules.  In  this  case  they 
were  called  upon  to  determine  what  the  dispatcher  intended 
by  orders  Nos.  59  and  61.  When  the  orders  are  read  in  the 
light  of  the  rules  and  of  the  fact  that  they  were  completed 
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and  delivered  simultaneously,  their  meaning  is  equivocal. 
The  conductor  and  engineer  of  one  train  may  have  under- 
stood his  intention  to  be  to  annul  No.  59  solely,  while  the 
conductor  and  engineer  of  the  other  train  may  have  under- 
stood it  to  be  to  annul  No.  56  also,  through  the  superseding 
effect  of  No.  59  upon  that  order.  If  the  trainmen  were  in 
fault  for  acting  while  in  doubt  (rule  105),  or  for  not  requiring: 
an  explanation  from  the  dispatcher  before  accepting  his  order 
(rule  203a),  this  fact  would  not  necessarily  relieve  the  defend- 
ants from  responsibility  for  injuries  arising  from  the  orders 
and  their  execution,  if  the  defendants  are  responsible  for  the 
dispatcher's  fault.  It  would  be  a  question  of  fact  whether 
the  injuries  were  attributable  solely  to  the  dispatcher's  error, 
or  solely  to  the  trainmen's  fault,  or  to  both  concurrently; 
and  the  defendants'  liability  wotild  depend  upon  the  fact 
found.     Matthews  v.  Clough,  70  N.  H.  600,  49  Atl.  637. 

The  plaintiff  further  says  that  the  train  dispatcher,  by  send- 
ing order  No.  $9  to  Meredith  for  a  meeting  of  the  trains  at 
Weirs,  violated  rule  208,  by  which  it  is  provided  that  '4here 
should  be  at  least  one  telegraph  office  between  those  at  which 
opposing  trains  receive  meeting  orders."  The  opposing 
trains  received  the  meeting  order  at  Meredith  and  Lakeport, 
respectively,  and  there  was  no  telegraph  office  between  these 
stations  that  was  open  at  night.  The  defendants  are  not  in  a 
position  to  assert  that  a  rule  of  this  kind  is  not  reasonably 
necessary  for  the  safety  of  its  employees  and  patrons,  and 
that  a  disregard  of  it  may  not  be  negligence  under  some  cir- 
cumstances. Louisville,  etc.,  Ry.  v.  Heck,  151  Ind.  292,  302, 
50  N.  E.  988;  Baltimore,  etc.,  R.  R.  v.  Camp.,  31  U.  S.  App. 
213,  65  Fed.  9S2,  13  C.  C.  A.  233.  It  will  be  observed  that 
the  terms  of  the  rule  are  '4here  should  be"  one  telegraph 
office,  etc.;  not ''there  must  be."  It  is  a  reasonable  infer- 
ence from  the  adoption  of  this  form  of  expression  that  while, 
under  ordinary  circumstances,  there  should  be  an  intervening 
office,  yet  the  circumstances  may  be  such  at  times  as  to  justify 
the  sending  of  a  meeting  order  to  stations  between  which 
there  is  no  telegraph  office.  In  fact,  the  first  part  of  the  rule 
shows  that  it  was  in  mind  that  there  might  be  emergencies 
when  it  would  be  necessary  to  send  meeting  orders  to  the 
meeting  station.  But  occasions  for  a  departure  from  the 
safer  course  of  having  an  intervening  telegraph  office  are  evi- 
dently regarded  by  the  rule  as  exceptional,  and  a  departure 
from  it  will  not  be  justifiable  unless  there  is  a  reasonable 
cause  for  it.  There  was  no  evidence  of  any  unusual  circum- 
stances on  this  occasion  that  made  it  necessary  or  expedient 
to  depart  from  the  ordinary  course  prescribed  by  the  rule. 
So  far  as  appears,  the  order  might  have  been  sent  to  the 
south-bound  train  at  the  next  station  northerly  of  Meredith 
having  an  open  telegraph  office,  or  it  might  have  been  with- 
held from  both  trains,  leaving  them  to  meet  at  Lakeport  in 
accordance  with  order  No.  56,   without  endangering  other 
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trains,  or  causing  unreasonable  delay  or  inconvenience  in  the 
defendants'  business.  As  the  case  stood  when  the  nonsuit 
was  ordered,  the  jury  mighc  properly  have  found  that  the 
rule  under  consideration  was  departed  from  without  sufiBcient 
cause,  and  that  there  was  negligence  on  the  part  of  the  train 
dispatcher  in  so  doing.  It  should  be  remarked  also,  in  this 
connection,  that  if,  in  the  transaction  of  the  defendants' 
ordinary  business,  it  was  necessary  frequently  to  send  meet- 
ing orders  to  trains  at  Meredith  and  Lakeport  in  the  night- 
time, this  would  be  a  reason  why  the  defendants  should  keep 
the  telegraph  ofiSce  at  Weirs  open  nights.  A  failure  to  do 
so  would  render  compliance  with  the  rule  impossible  in  such 
cases,  and  would  be  evidence  of  negligence. 

There  was  no  error  in  the  order  of  nonsuit  so  far  as  it  was 
based  on  the  holding  that  the  defendants'  rules  were  not 
ambiguous  and  confusing,  and  consequently  unreasonable. 
But  if  the  defendants  are  responsible  to  the  plaintiff  for  the 
negligence  of  the  train  dispatcher,  the  evidence  bearing  on 
the  question  of  negligence  and  its  consequences  was  not  so 
conclusive  in  favor  of  the  defendants  as  to  warrant  the  order, 
and  the  nonsuit  must  be  set  aside. 

If  the  dispatcher  and  the  i:laintifl  were  fellow-servants, 
engaged  in  the  defendants'  common  undertaking,  the  plain- 
tiff, by  the  contract  of  employment,  impliedly,  if  not  ex- 
pressly, assumed  the  risk  of  injury  from  the  dispatcher's 
negligence,  and  the  defendants  are  not  liable  in  this  action. 
On  the  other  hand,  they  are  liable  if  the  dispatcher  repre- 
sented them  in  performing  the  acts  under  consideration. 
Whether  he  was  a  fellow  servant  or  a  representative  of  the 
defendants  does  not  depend  upon  his  rank  or  the  grade  of 
his  service,  but  upon  the  inherent  nature  of  the  acts  he  was 
delegated  to  do.  It  is  well-settled  law  that  the  master  owes 
his  employees  generally  the  duty  of  providing  them  with  a 
reasonably  suitable  place  to  work  in  and  reasonably  suitable 
machinery  and  tools  to  work  with,  and  of  maintaining  all 
these  in  a  reasonably  suitable  condition  and  state  of  repair 
for  such  uses.  Fifield  v.  Railroad,  42  N.  H.  225;  Jaques  v. 
Company,  66  N.  H.  482,  22  Atl.  552,  13  L.  R.  A.  824;  Mc- 
Laine  v.  Company,  71  N.  H.  294,  52  Atl.  545,  58  L.  R.  A. 
462,  93  Am.  St.  Rep.  522 ;  Galvin  v.  Pierce,  72  N.  H.  79,  S4 
Atl.  1014.  The  provision  of  these  things  is  absolutely  essen- 
tial to  the  inauguration  and  prosecution  of  the  business. 
Without  a  suitable  place  in  which  to  work  and  suitable 
machinery  and  tools  to  work  with,  the  business  could 
not  be  carried  on.  The  author  or  prosecutor  of  the 
business  must,  of  necessity,  provide  them.  If  he  intrusts  the 
making  of  the  provision  to  others,  it  is  nevertheless  dis- 
tinctively his  act — the  act  of  providing  instrumentalities  for 
carrying  on  the  business,  as  distinguished  from  acts  done  in 
the  use  of  the  instrumentalities;  a  supreme  or  masterful  act, 
as  distinguished  from  a  subordinate  or  servile  act.     The  gen- 
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eral  rule  of  law  applies,  and  the  doer  of  the  act  owes  to  his 
employees  the  duty  of  exercising  ordinary  care  to  avoid  in- 
juring them  by  the  act.  Story  v.  Railroad,  70  N.  H.  364, 
38S,  48  Atl.  288.  The  duty,  like  the  act,  is  personal  to  the 
master.  It  is  the  master's  duty.  It  remains  with  him  not- 
withstanding he  delegates  its  performance  to  another.  It  is 
positive  and  nondelegable;  a  '^direct,  personal,  absolute 
obligation  from  which  nothing  but  performance  can  relieve" 
the  master.  2  Labatt,  M.  &  S.  g  550  et  seq.;  Jaques  v. 
Company,  66  N.  H.  482.  22  Atl.  552,  13  L.  R.  A.  824;  Story 
V.  Railroad,  70  N.  H.  364,  368,  48  Atl.  228.  It  is  doubtful  if 
the  servant  could  assume  the  risk  of  injury  from  the  master's 
negligence  in  the  performance  of  the  duty  by  an  express  con- 
tract. Darrigan  v.  Railroad,  52  Conn.  285,  52  Am.  Rep. 
590.     It  certainly  cannot  be  implied  that  he  assumes  it 

It  is  also  well  settled  that,  when  the  business  is  sufficiently 
extended  and  complicated  to  require  it,  the  master  owes  his 
servants  the  duty  of  framing  and  promulgating  reasonable 
rules  and  regulations,  to  the  end  that  the  servants  may  not 
injure  themselves  or  each  other  in  the  service.  This  duty, 
like  that  before  mentioned,  is  positive,  and  personal  to  the 
master.  The  servants  could  not  make  such  rules  if  they 
would,  without  usurping  the  functions  of  the  master.  If  they 
do  it  by  his  authority,  they  represent  him.  For  these  rea- 
sons the  law  imposed  upon  the  defendants,  as  the  operators 
of  a  single-track  railroad,  a  duty  of  like  character  with  refer- 
ence to  the  passage  of  locomotive  and  trains  to  and  fro  over 
the  railroad.  Darrigan  v.  Railroad,  52  Conn.  285,  52  Am. 
Rep.  590.  They  have  absolute  control  of  the  road,  and  run 
locomotives  and  trains  over  it  as  they  see  fit,  having  due  re- 
gard for  the  public  accommodation.  They  know,  or  ought  to 
know,  to  what  use  each  portion  of  the  road  is  devoted  at  a 
given  time.  Their  employees  do  not  have  this  knowledge, 
except  as  informed  by  them.  The  running  of  a  train  over 
the  road  is  their  act,  whether  it  is  run  by  the  direct  order  of 
their  stockholders  or  by  the  order  of  their  directors,  superin- 
tendent, or  train  dispatcher.  The  arranging  for  the  running 
of  trains  generally  is  essentially  a  master's  function.  It  re- 
quires the  exercise  of  the  master's  authority  and  discretion. 
It  differs  from  the  act  of  a  conductor  in  taking  his  particular 
train  over  the  road,  as  the  act  of  the  author  of  a  business  in 
instituting  and  directing  it  differs  from  the  act  of  a  servant  in 
executing  its  details.  It  is  a  supreme  act,  as  distinguished 
from  a  subordinate  act.  It  resembles  in  this  regard  the  act 
of  providing  a  work  place  for  the  servant.  It  also  resembles 
the  formation  of  general  rules  and  regulations  for  the  con- 
duct of  business.  In  fact,  a  time-table  specifying  the  times 
for  the  passage  of  regular  trains  may  well  be  regarded  as  a 
general  regulation  of  this  kind,  while  an  order  for  the  pas- 
sage of  a  particular  train  may  be  regarded  as  a  special  reg- 
ulation of  a  temporary  nature.     See   51   L.  R.  A.  note  546 
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et  seq. ;  Baltimore,  etc.,  R.  R.  v.  Camp,  31  U.  S.  App.  213, 
240,  65  Fed.  952,  13  C.  C.  A.  233.  ''If  there  are  any  duties 
devolviDG:  apoo  a  railroad  employee,  servant,  or  agent,  from 
the  president  down,  more  sacredly  and  imperatively  due  from 
employer  to  employees  than  others,  we  can  think  of  none 
more  imperative  or  more  sacred  than  the  duty  to  so  order 
the  running  of  trains  in  a  complicated  system  of  freight  and 
passenger  transportation  both  ways  over  a  single-track  rail* 
road,  *  *  *  ^ith  numerous  extra  trains,  as  that  collisions 
between  opposing  trains  *  *  *  may  be  avoided." 
Louisville,  etc.,  Ry.  v.  Heck,  151  Ind.  292,  313,  50  N.  E. 
988.  The  train  dispatcher's  duty  in  this  case  was  not  to 
assist  his  co-workers  in  the  operation  of  the  railroad  and 
equipment  furnished  and  maintained  by  the  defendants,  as 
was  asserted  of  a  train  dispatcher's  duty  in  the  dissenting 
opinion  in  Missouri,  etc.,  Ry.  v.  Elliott,  102  Fed.  96,  109,  42 
C.  C.  A.  188,  but  was  to  ass'st  the  defendants  in  furnishing 
proper  rules  and  orders  for  moving  trains  over  their  road. 
Should  it  be  said  that  the  duty  is  performed  with  respect 
to  special  or  temporary  orders  when,  as  in  this  case,  suitable 
general  rules  are  made  and  promulgated  for  the  purpose,  and 
a  person  is  appointed  to  execute  them,  the  answer  is  that 
the  duty  cannot  be  discharged  in  that  way,  any  more  than 
the  duty  of  furnishing  the  servant  with  reasonably  suitable 
tools  for  use  in  his  service  can  be  discharged  by  formulating 
and  promulgating  rules  that  would  accomplish  the  object  if 
they  were  obeyed.  A  short  answer  is  that  the  duty  is  per- 
sonal to  the  master,  and  nondelegable  by  him  to  others. 
Hankins  v.  Railroad,  142  N.  Y.  416,  37  N.  E.  466,  25  L.  R. 
A.  396,  40  Am.  St.  Rep.  616;  Missouri,  etc.,  Ry.  v.  McElyea, 
71  Tex.  386,  9  S.  W.  313,  I  L.  R.  A.  411,  10  Am.  St.  Rep.  749. 
In  a  recent  work  upon  the  law  of  master  and  servant  it  is 
said:  '^ All  regulations,  it  is  manifest,  may  be  divided  into 
two  categories.  In  one  we  have  a  statement  of  the  method 
by  which  the  employer  proposes  to  discharge  some  non- 
delegable obligation.  The  other  relates  to  matters  of  detail 
with  which  servants  may  be  left  to  deal,  except  where  the 
usual  complexity  of  the  business  organism  creates  a  duty  on 
the  master's  part  to  inform  them  in  what  manner  they  should 
perform  their  respective  functions,  to  the  end  that  they  may 
avoid  injuring  themselves  and  their  c6-^orkers.  The  pro- 
priety of  applying  a  different  standard  of  responsibility  to 
each  of  these  categories  is  sufficiently  obvious.  It  cannot  be 
contended  with  any  show  of  logic  that  the  obligation  of  the 
master  in  respect  to  the  supervision  of  mere  details  is  reor- 
dered more  extensive  by  the  mere  fact  that  under  the  cir- 
cumstances he  was  bound  to  systematize  the  execution  of 
those  details  by  issuing  general  orders  for  the  guidance  of 
his  servants.  Such  general  orders  do  not  alter  the  char- 
acter of  the  acts  to  which  they  may  relate."  2  Labatt,  M.  & 
S.  §  576.     The  regulations  under  consideration  belong  to  the 
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category  first  mentioned;  while  those  referred  to  in  McLaine 
V.  Company,  71  N.  H.  294,  297,  52  Atl.  545,  58  L.  R.  A.  462, 
93  Am.  St.  Rep.  52:^,  belonged  to  the  other  category,  and  the 
language  there  used  has  no  application  to  this  case.  In  that 
case,  and  also  in  Galvin  v.  Pierce,  72  N.  H.  79,  54  Atl.  ioi4« 
the  injury  was  caused  by  the  negligence  of  another  servant  of 
the  common  master  in  the  performance  of  a  servant's  daty, 
not  in  the  performance  of  the  master's  duty.  The  negligent 
servant  was  a  fellow  servant,  not  a  representative  of  the 
master. 

The  defendants'  train  dispatcher,  in  giving  the  orders 
under  consideration,  acted  By  the  authority  and  in  the  name 
of  the  superintendent.  Rules  201,  210.  The  defendants'  dis- 
cretion relative  to  these  matters  was  lodged  with  him.  They 
exercised  their  will  concerning  the  movement  of  these  trains, 
and  made  it  known  through  the  agency  of  his  will  and  hand. 
Hunn  v.  Railway,  78  Mich.  513,  -522,  44  N.  W.  502,  7  L. 
R.  A.  500;  Johnson  v.  Railroad,  81  N.  C.  452.  He  repre- 
sented the  defendants  in  making  the  orders,  not  in  the  sense 
that  the  plaintiff  represented  them  in  setting  the  brake  upon 
a  car,  but  in  the  sense  that  their  directors  represent  them  in 
the  exercise  of  discretionary  power  conferred  upon  the  cor- 
poration; not  because  of  superior  rank  or  grade  of  service, 
but  because  of  the  masterful  nature  of  his  acts.  In  Deverson 
V.  Railroad,  58  N.  H.  129,  it  seems  to  have  been  assumed 
that  the  train  dispatcher  performed  the  master's  duty.  The 
question  was  not  considered,  although  it  fairly  arose  upon 
the  facts  before  the  court.  While  the  case  is  not  authority 
on  the  point,  it  has  a  tendency  to  show  what  the  under- 
standing of  the  profession  upon  it  was  at  that  time.  It  is 
very  generally  held  elsewhere  that  a  train  dispatcher,  in  per- 
forming the  duties  performed  by  the  dispatcher  in  this  case, 
represents  the  master,  and  that  the  master  is  responsible  for 
his  acts  and  negligence.  Laskey  v.  Railroad,  83  Me.  461,  22 
Atl.  367;  Darrigan  V.  Railroad,  52  Conn.  285,  52  Am.  Rep. 
S90;  Hankins  v.  Railroad,  142  N.  Y.  416,  37  N.  E.  466,  25  L. 
R.  A.  396,  40  Am.  St.  Rep.  616;  Lewis  v.  Seifert,  116  Pa. 
628,  II  Atl.  514,  2  Am.  St.  Rep.  631;  Flannegan  v.  Railway, 
40  W.  Va.  436,  21  S.  E.  1028,  52  Am.  St.  Rep.  896;  Johnson  v. 
Railroad,  81  N.  C.  452;  Galveston,  etc.,  Ry.  v.  Arispe,  5  Tex. 
Civ.  App.  611,  23  S.  W.  928,  24  S.  W.  33;  Galveston,  etc., 
Ry.  v.  Smith,  76  Tex.  6u,  13  S.  W.  562,  18  Am.  St.  Rep.  78; 
Railway  Co.  v.  Henderson,  37  Ohio  St.  549;  Louisville, 
etc.,  Ry.  V.  Heck,  151  Ind.  292,  50  N.  E.  988;  Louisville,  etc., 
Ry.  V.  Domke,  152  Ind.  696,  so  N.  E.  1124;  Chicago,  etc., 
Ry.  V.  McLallen,  84  III.  109;  Chicago,  etc.,  Ry.  v.  Young,  26 
111.  App.  us;  Hunn  v.  Railway,  78  Mich.  SI3.  44  N.  W.  502, 
7  L.  R.  A.  500;  Smith  v.  Railway,  92  Mo.  3S9.  4  S.  W.  129, 
I  Am.  St.  Rep.  720;  Dayharsh  v.  Railroad,  103  Mo.  S70,  S7S» 
IS  S.  W.  S54i  23  Am.  St.  Rep.  900;  Railroad  Co.  v.  Barry,  58 
Ark.  198,  23  S.  W.  I097»  2S   L.  R.  A.  386;  McKune  v.   Rail- 
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way»  66  Cal.  302,  5  Pac.  482;  Baltimore,  etc.,  R.  R.  v.  Camp, 
31  U.  S.  App.  213,  65  Fed.  952,  13  C.  C.  A.  233;  Oregon  Ry. 
V.  Frost,  74  Fed.  965,  21  C.  C.  A.  186;  Missouri,  etc.,  Ry.  v. 
£lliott,  102  Fed.  96,  42  C  C.  A.  188;  2  Labatt,  M.  &  S.  § 
577.  These  decisions  are  generally  put  on  the  ground  that 
the  duty  which  the  train  dispatcher  performs  is  the  master's 
duty,  not  on  the  ground  of  th^  superiority  of  the  dispatcher's 
rank  or  grade  of  service,  or  other  doctrine  peculiar  to  the 
jurisdiction  and  not  recognized  in  this  state.  In  some  of  the 
jurisdictions,  certainly,  the  law  relating  to  the  master's  lia- 
bility is  the  same  as  in  this  state — New  York,  for  example. 
Flike  V.  Company,  53  N.  Y.  549,  ^51,  13  Am.  Rep.  $45.  In 
Missouri,  while  all  the  servants  of  a  common  master  are  re- 
garded prima  facie  as  fellow  servants  (McGowan  v.  Railroad, 
61  Mo.  528;  Blessing  v.  Railway,  77  Mo.  410,  413),  it  seems 
from  the  case  above  cited  from  that  state  that  when  a  serv- 
ant performs  the  master's  duty  he  represents  the  master,  and 
the  latter  is  responsible  for  his  acts.  There  are  a  few  jurisdic- 
tions in  which  it  is  held  that  a  train  dispatcher  is  a  fellow 
servant  with  trainmen.  It  was  so  held  in  Mississippi,  in 
Millsapsv.  Company,  69  Miss.  423,  13  South.  696;  but  there 
is  no  discussion  of  the  point  in  the  opinion,  and  it  seems 
that  all  servants,  whatever  their  grade  or  the  nature  of  their 
service,  are  regarded  as  fellow  servants  in  that  state.  Louis- 
ville, etc.,  Ry.  V.  Petty,  67  Miss.  255,  7  South.  351,  19  Am. 
St.  Rep.  304.  The  same  is  true  in  Maryland,  where  the 
decisions  tend  toward  the  same  holding.  Norfolk  R.  R.  v. 
Hoover,  79  Md.  253,  29  Atl.  994,  25  L.  R.  A.  710,  47  Am.  St. 
Rep.  392;  Wonder  V.  Railroad,  32  Md.  411,  417,  3  Am.  Rep. 
143.  But  the  great  weight  of  authority,  as  well  as  of  reason, 
establishes  the  plaintiff's  position  that  the  defendants  .are 
responsible  for  the  train  dispatcher's  negligence  in  sending 
.  the  orders  under  consideration. 

The  trainmen's  interpretation  of  the  dispatcher's  orders 
was  not  competent  on  the  question  of  the  interpretation  of 
the  defendants'  rules,  nor  on  the  incidental  question 
whether  or  not  the  rules  are  ambiguous.  But  it  was 
competent  for  the  purpose  of  showing  why  they  moved 
their  trains  as  they  did.  It  was  a  part  of  the  res  gestae, 
in  moving  the  trains.  Deverson  v.  Railroad,  58  N.  H.  130, 
131.  Exceptions  numbered  i,  2,  and  3  to  the  exclusion  of 
evidence  are  sustained  for  this  reason.  No  ground  has  been 
suggested  or  is  found  on  which  exception  numbered  4  can  be 
sustained,  and  it  is  overruled. 

Exceptions  sustained;  nonsuit  set  aside. 

WALKER,  J.,  concurred  in  the  result.  The  others  con- 
curred. 
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{Supreme  Judicial  Court  of  Massachuseiis,  Suffolk,  May  ig,  1904.) 

[71  N.  E.  Rep.  90.] 

Street  Railways— Care  Required  of  Drivers  of  Other  Vehicles.* 

One  driving  along  a  street  is  bonnd,  on  turning  onto  a  parallel 
street  railroad  track,  to  look  to  ascertain  whether  a  car  is  approach* 
ing  him  from  behind. 

Same — Same.* 

Where  one  drove  on  a  street  railway  track  to  avoid  an  obstacle,  it 
was  not  his  duty  to  turn  off  the  track  in  order  to  avoid  a  car  coming 
from  behind,  until  he  had  passed  the  obstacle,  and  was  aware  of  the 
approach  of  the  car. 

Same — Same— Collision — Contributory  Negligence— Question  for 
Jury. 
In  an  action  against  a  street  railway  for  injuries  sustained  bj 
plaintiff  owing  to  a  collision  between  a  car  and  plaintiff's  wagon, 
ield^  that  it  was  a  question  for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligence  in  driving  on  the  track,  and  whether  de- 
fendant was  guilty  of  negligence  in  the  operation  of  the  'car. 

Same— Same — Same — Same— Same. 

Where  in  an  action  against  a  street  railroad  for  injuries  sustained 
by  one  riding  on  a  wa^on,  owing  to  a  collision  between  the  wagon 
and  a  car,  plaintiff  testified  that  he  did  not  interfere  with  the  driv- 
ing, but  trusted  himself  entirely  to  the  driver,  he  bad  a  right  to  have 
the  question  whether  the  driver  exercised  due  care  submitted  to  the 
jury,  the  evidence  warranting  that  course. 
Cause  of  injuries— Medical  Testimony. 

In  an  action  for  injuries  claimed  to  have  caused  appendicitis,  a 
physician  testified  that  he  had  practiced  six  years,  that  he  had  per- 
formed operations  for  appendicitis  from  100  to  200  times,  and  that  hia. 
practice  was  mostly  surgical :  held,  that  he  was  qualified  to  testify 
as  an  expert  as  to  whether,  in  his  opinion,  plaintiff's  injuries  could 
have  caused  appendicitis. 
Same— Sufficiency  of  Evidence. 

In  an  action  against  a  street  railway  for  injuries,  evidence  held  to 
warrant  a  finding  that  the  injuries  caused  appendicitis. 

Exceptions  from  Superior  Court,  Suffolk  County;  Cbas.  U. 
Bell,  Judge. 

Actions  by  one  Sullivan  and  by  one  Knox  against  the 
Boston  Elevated  Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  exceptions.  Exceptions  over- 
ruled. 

Dr.  Bottomley,  a  witness  for  plaintiff,  testified,  among 
other  things,  that  he  had  practiced  six  years,  that  his  prac- 
tice was  chiefly  surgical,  and  that  he  had  performed  from  100 
to  200  operations  for  appendicitis. 

Gargan,  Keating  &  Brackett,  for  plaintiff  Sullivan. 

John  H.  Hurley,  for  plaintiff  Knox. 

M.  F.    Dickinson   and  Walter  Bates   Farr,  for  defendant. 


*^A8  to  the  care  required  of  those  driving  other  vehicles  on  streets 
upon  which  street  cars  are  operated,  see  fodt-note  appended  to  Mont- 
gomery St.  Ry.  V.  Hastings  (Ala.),  10  R.  R.  R.  2,  33  Am.  A  Eng. 
R.  Cas.,  N.'S.,  2,  where  all  the  preening  authorities  in  this  series, 
are  collected. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       513 

Sullivan  v.  Boston  Elevated  Ry.  Co.    Knox  v.  Same 

LORING,  J.  At  the  argument  the  defendant  waived  the 
contention  made  by  it  in  its  brief  that  the  evidence  did  not 
warrant  a  finding  that  it  was  guilty  of  negligence,  and  in- 
sisted only  that  there  was  no  evidence  of  due  care  on  the  part 
of  the  plaintiffs,  and  that  the  presiding  judge  should  not  have 
let  the  jury  find  that  Sullivan's  attack  of  appendicitis  was 
caused  by  the  collision. 

The  accident  happened  under  these  circumstances: 
Sullivan  was  driving  a  large  brewery  wagon,  half  filled  with 
empty  beer  barrels,  on  the  right  side  of  Main  street,  in 
Charlestown,  going  toward  Boston.  The  center  of  the  street 
was  covered  overhead  by  the  elevated  structure  of  the  defend- 
ant, and  on  the  surface  by  its  tracks.  The  rows  of  iron  posts 
supporting  the  elevated  structure  were  13  feet  from  the  curb- 
stone, and  the  westerly  rail  of  the  westerly  track  was  3  feet 
east  of  the  posts.  The  brewery  wagon  in  question  had  wings 
or  outriggers  over  the  wheels,  and  at  the  wings  was  7  feet 
wide.  A  team  which  was  ahead  of  the  brewery  wagon,  and 
which  was  going  in  the  same  direction,  was  drawn  up  against 
the  curbstone,  and  between  the  curbstone  and  one  of  the  posts 
of  the  elevated  structure,  as  we  understand  the  bill  of  excep- 
tions. The  space  between  this  team  and  the  post  of  the 
elevated  structure  not  being  su£Bcient  to  allow  him  to  drive 
the  brewery  wagon  between  them,  Sullivan  ''turned  his  team 
to  the  left,  and  upon  the  track,  in  order  to  pass  by  the  posts.'* 
When  his  horses'  heads  got  to  and  beyond  the  post  in  ques- 
tion, one  of  the  defendant's  cars  going  from  Charlestown  to 
Boston  ran  into  the  wagon  from  behind,  threw  it  against  the 
post  in  question,  threw  one  of  the  horses  down,  and  threw 
both  plaintiffs  from  the  seat  of  the  wagon  to  the  ground,  a 
height  of  8  or  9  feet.  Sullivan  testified  that  ''just  as  I  was 
swinging  out  I  looked  behind  me,  and  I  didn't  see  anything 
behind  me,  so  I  went  right  along,  and  the  first  thing  I  knew 
I  was  going  toward  this  post."  He  further  testified  that 
^'from  the  time  he  swung  into  the  track  until  the  car  struck 
his  wagon  the  horses  went  about  forty  feet,  and  were  walk- 
ing right  along,  straight  ahead,  the  way  the  track  runs." 
The  nigh  wheels  were  between  the  rails  of  the  right-hand 
track  and  his  off  wheels  about  a  foot  and  a  half  outside  the 
right  rail  of  that  track.  On  cross-examination  he  testified 
that  he  turned  onto  the  track  about  30  feet  east  of  the  post, 
and  that  when  he  was  struck  his  forward  wheel  was  about  5 
feet  behind  the  post.  It  was  admitted  that  from  the  noses 
of  his  horses  to  the  tailboard  of  his  wagon  was  30  feet.  There 
was  evidence  that  the  gong  was  not  sounded.  It  did  not 
kppear  from  the  plaintiff's  witnesses  how  far  off  the  car  was 
when  Sullivan  turned  the  wagon  in  front  of  it.  One  of  their 
witnesses  testified  that  when  he  "first  saw  the  brewery  wagon 
it  was  coming  right  down  the  track,  and  the  car  was  back 
about  ♦  ♦  •  fifty  feet  or  so,"  and  that  "he  did  not  see 
the  team  until  it  was  on  the  track,  and  did  not  know  where  it 

11 R  R  R— 33 
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came  from."  Another  witness  testified  that  he ''saw  the 
brewery  wagon  on  the  track  in  front  of  the  car,  going  straight 
ahead,  and  the  car  struck  it  and  knocked  it  to  one  side. 
When  he  saw  the  wagon  the  car  was  25  or  30  feet  from  it." 
The  defendant's  motorman,  on  the  contirary,  testified  that 
the  wagon  was  turned  onto  the  tracks  when  10  or  15  feet  tie- 
hind  the  post,  and  not  over  20  to  30  feet  ahead  of  the  car; 
that  he  immediately  sounded  the  gong,  set  the  brakes,  and, 
finding  that  they  would  not  stop  the  car  in  time  to  avoid  a 
collision,  released  them  and  reversed  the  car;  and  that,  when 
the  car  struck  the  wagon,  it  (the  wagon)  had  not  finished 
turning  in,  but  was  ''in  a  slanting  position  with  reference  to 
the  rails." 

The  defendant's  argument  is  that  if  Sullivan  had  looked, 
as  he  said  he  did,  he  would  have  seen  the  car.  The  plain- 
tiffs' argument  is  that  the  car  was  so  far  behind  the  wagon 
when  Sullivan  drove  onto  the  tracks  that  it  was  not  then  in 
sight.  When  it  is  said  that  it  was  not  then  in  sight,  it  is  not 
meant  that  it  could  not  have  been  seen  by  a  person  facing 
north  in  place  of  south,  the  direction  in  which  Sullivan  was 
driving,  but  that  it  was  not  in  the  sight  of  a  person  driving 
south  who  looks  over  his  shoulder  to  ascertain  whether  he 
has  an  opportunity  to  drive  onto  the  track,  so  far  as  a  car 
coming  up  behind  him  is  concerned.  So  far  as  a  car  coming 
up  behind  him  was  concerned,  Sullivan  was  bound  to  look 
and  see  that  he  had  an  opportunity  to  get  onto  the  track. 
When  on  the  track  he  had  a  right  to  drive  by  the  post,  and 
it  was  not  his  duty  to  turn  off  the  tracks  until  he  was  by  the 
post,  and  became  aware  of  the  approach  of  the  car  from  be- 
hind. See,  in  this  connection,  Vincent  v.  Norton  &  Taunton 
Street  Railway,  180  Mass.  104,  61  N.  E.  822;  Le  Blanc  v. 
Lowell,  Lawrence  &  Haverhill  Street  Railway,  170  Mass. 
564,  49  N.  E.  927.  See,  also,  Robbins  v.  Springfield  Street 
Railway,  165  Mass.  30,  42  N.  E.  334. 

It  was  for  the  jury  to  decide  whether  Sullivan  turned  in 
onto  the  track  when  the  car  was  so  near  to  him  that  a  col- 
lision could  not  be  avoided  by  the  exercise  of  due  care  on  the 
part  of  the  defendant,  or  whether  he  had  an  opportunity  to 
turn  in,  succeeded  in  turning  in,  and  then  was  run  down 
through  the  negligence  of  the  defendant.  We  are  therefore 
of  opinion  that  there  was  evidence  of  due  care  on  the  part 
of  Sullivan,  and  that  the  presiding  judge  was  right  in  sub- 
mitting his  action  against  the  defendant  to  the  jury. 

We  are  also  of  opinion  that  he  was  right  in  letting  the  jury 
find  a  verdict  in  favor  of  Knox.  Knox  testified  that  "he  did 
not  interfere  at  all  with  the  driving,  but  trusted  himself 
entirely  to  Sullivan."  It  was  laid  down  in  Allyn  v.  Boston  & 
Albany  Railroad,  105  Mass.  77,  79,  that  "if  the  plaintiff  failed 
to  use  the  care  which  prudence  required,  relying  upon  the 
vigilance  of  his  companion,  he  must  prove  that  Haskell  was 
in  the  exercise  of  due  care,  not  only  in  the  management  of 
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bis  horse,  but  in  asing  the  necessary  precaution  to  guard 
against  danger  from  passing  trains."  Under  this  rule,  the 
plaintiff  Knox  had  a  right  to  go  to  the  jury  on  the  question 
whether  Sullivan  exercised  due  care.  See,  also,  in  this  con- 
nection, Randolph  V.  O'Riordon,  155  Mass.  331,  29  N.  E.  583; 
Murray  v.  Boston  Ice  Co.,  180  Mass.  165,  61  N.  E.  looi. 

Dr.  Bottomiey's  testimony  warranted  the  jury  in  finding  that 
the  inflammation  of  the  appendix  was  caused  by  the  collision. 
He  was  properly  found  qualified  to  testify  as  an  expert,  and 
testified  ^^that  such  a  fall  as  Sullivan  testified  to  receiving 
could  be  an  adequate  cause  of  the  appendicitis.''  That  was 
sufBcient,  taken  in  connection  with  the  plaintiff's  testimony 
that  his  health  was  good  before  the  accident.  See,  in  this 
connection,  McGarrahan  v.  New  York,  New  Haven  & 
Hartford  Railroad,  171  Mass.  211,  50  N.  £.  610;  Houston  v. 
Traphagan,  47  N.  J.  Law,  23. 

Exceptions  overruled.     

Chicago,  M.  &  St.  P.   Rv.  Co.  v.  Voelker. 

{Circuit  Court  of  Appeals^  Eighth  Circuity  March  ^6, 1904.) 

[129  Fed.  Rep.  522.] 

Railroads — Automatic  Couplers— Statutes— Construction. 

Act  March  2,  1893,  c.  196,  27  Stat.  531  [3  U.  S.  Comp.  St.  1901,  p. 
3174],  provides  that  after  January  1, 1896,  it  shall  be  unlawful  for  any 
common  carrier,  engaged  in  interstate  commerce  by  railroad,  to  haul 
or  permit  to  be  hauled  or  used  on  its  line  any  car  used  in  moving  inter- 
state trafBc  not  equipped  with  couplers,  ^'coupling  automatically  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  ends  of  the  cars."  Code  Iowa  1897,  §g  2097,  2080, 
declares  that  after  the  same  date  no  corporation  operating  a  railroad 
shall  have  upon  such  railroad  in  that  state  any  car  that  is  not  equipped 
with  ''automatic  couplers  so  constructed  as  to  enable  any  person  to 
couple  or  uncouple  them  without  going  between  them"  :  hela^  that  the 
test  to  be  applied  by  both  of  said  acts,  viz. ,  whether  the  person  operat- 
ing the  coupler  is  required  to  go  between  the  ends  of  the  cars,  ap- 
plies to  the  act  of  coupling  as  well  as  that  of  uncoupling,  and  that 
the  ilct  of  Congress  forbids  the  use  of  a  coupler  which  requires  the 
operator  to  go  between  the  ends  of  the  cars  to  prepare  the  coupler 
for  the  impact. 

Act  of  Coupling  Cars. 

The  preparation  of  the  coupler  for  the  impact  is  not  distinct  from 
the  act  of  coupling.  The  preparation  and  the  impact  are  connected 
and  indispensable  parts  of  the  larger  act,  which  is  regulated  by  the 
statute,  and  the  performance  of  which  is  intended  to  be  relieved 
from  unnecessary  risk  and  danger. 

Statutes — Construction. 

Statutes,  the  purpose  of  which  is  the  protection  of  the  lives  and 
limbs  of  men,  are  so  construed  as  to  prevent  the  mischief  and  ad- 
vance the  remedy,  so  far  as  the  words  fairly  permit. 

Statutes— i  nterpretation. 

Punctuation  is  a  minor,  and  not  a  controlling,  element  in  the  inter- 
pretation, and  courts  will  disregard  the  punctuation  of  a  statute,  or 
repunctuate  it,  if  need  be,  to  give  effect  to  what  otherwise  appears  to 
be  its  purpose  and  true  meaning. 

Defective  Car  Couplers — Actionable  Negligence. 

Where  an  automatic  car  coupler  had  been  permitted  to 
become     and     remain     defective     so     that     the     lever    would   not 
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lift  the  pin  from  the  socket  and  the  knuckle  conld  not  be  drawn 
open  by  leaning  toward  the  coupler  and  nsing  one  hand,  bat 
required  the  presence  of  the  operator's  entire  body  between  the  ends 
of  the  cars  and  between  the  drawbars,  and  the  use  of  both  of  his 
hands,  such  coupler  did  not  satisfy  Act  March  2,  1893,  c.  196,  27 
Stat.  531  [3  U.  8.  Comp.  St.  1901,  p.  3174],  or  Code  Iowa  1897,  §§  2097, 
2060,  requiring  the  use  of  automatic  car  couplers  not  requiring  the 
presence  of  any  person  between  the  ends  of  the  cars  in  order  to 
operate  the  same ;  and  the  use  of  such  defective  coupler  constituted 
actionable  negligence. 

Interstate  Traffic— Temporary  Suspension  of  Transit. 

A  shipment,  originating  in  one  state  and  being  moved  to  a  point 
in  another  state,  is  impressed  with  the  character  of  interstate  trafiSc, 
which  will  follow  the  shipment  until  the  actual  transit  ceases. 
A  car  used  in  moving  such  shipment  remains  subject  to  Act  March 
2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  until 
its  use  in  moving  the  shipment  is  ended,  notwithstanding  the 
.  transit  may  be  temporarily,  but  not  indefinitely,  suspended ;  and 
'  this,  whether  the  ultimate  destination  of  the  shipment  be  near  to 
or  remote  from  the  point  of  suspension. 

Petition— Objections  at  Trial— Variance— Appeal. 

Where,  in  an  action  for  wrongful  death  of  a  switchman  by  reason 
of  an  alleged  defective  coupler  attached  to  a  car  used  in  moving 
traffic,  defendant  offered  no  objection  to  evidence  which,  without 
conflict,  established  the  interstate  character  of  the  commerce  in  which 
the  defendant  was  engaged  and  of  the  traffic  being  moved  by  the  car 
in  question,  and  in  excepting  to  the  instructions  applying  Act 
March  2,  1893^  c.  196,  27  Stat.  531  [U.  8.  Comp.  St.  1901,  p.  3174],  to  the 
case,  defendant  did  not  place  its  ejLcepdona  on  the  ground  that  the 
petition  did  not  state  a  case  arising  within  interstate  commerce* 
such  objection  was  not  available  on  appeal. 

Automatic  Couplers— Where  Defective  No  Assumption  of  Risk.* 

Under  Act  Cong.  March  2,  1893,  c.  186,  §  8,  27  Stat.  532  [3  U.  S. 
Comp.  St.  1901,  p.  1376]  providing  that  any  employee  of  an  inter* 
state  carrier  who  may  be  injured  by  any  car  in  use  contrary  to  the 
provisions  requiring  the  use  of  automatic  couplers  shall  not  t>e 
deemed  thereby  to  have  assumed  the  risk,  though  he  continue  in  the 
employment  of  such  carrier  after  the  unlawful  use  of  such  car,  etc., 
has  been  brought  to  his  knowledge,  a  switchman  engaged  in  hand- 
ling a  freight  car  having  a  defective  coupler,  on  a  track  principally 
used  for  handling  freight  trains,  though  sometimes  used  to  handle 
cars  in  need  of  repairs,  did  not  assume  the  risk  arising  from  the 
defect  in  the  coupler ;  the  car  not  having  been  marked  or  isolated  as 
one  in  bad  repair,  and  its  movement  at  the  time  not  being  with  a 
view  to  its  isolation  or  repair. 

Concurring  Acts  of  Negligence — Instructions. 

Where  a  right  of  recovery  was  rested  upon  each  of  two  separate 
and  concurring  acts  of  negligence,  it  was  the  right  of  each  party  to 
have  the  jury  correctly  instructed  respecting  each  act  of  negligence, 
the  same  as  if  the  right  of  recovery  rested  upon  it  alone;  and,  if 
there  was  material  error  in  the  instructions  given  or  refused  respecting 
either  charge  of  negligence,  the  verdict,  where  general,  cannot  stand  . 

Custom  to    Kick  Cars   without  Notice  to    Fieldman— Assumption  of 

Risk. 
Where  it  was  the  general  and  uniform  custom  in  a  railroad  yard 
to  kick  cars  down  to  a  fieldman  without  giving  him  notice  or  warning, 
a  fieldman  who  was  aware  of  such  custom  and  remained  in  that 
service  assumed  the  risk  of  injury  arising  from  the  observance  of 
the  custom. 

*See  generally,  foot-note,  appended  to  Philadelphia  St  R.  Ry.  Co. 
V.  Winkler  (Del.),  10  R.  R.  R.  323,  33  Am.  A  Bng.  R.  Cas.,  N.  S.» 
323. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa. 

For  opinion  below,  see  ii6  Fed.  867. 

This  was  an  action  to  recover  damages  for  the  death  of 
£mil  Voelker,  occurring  while  he  was  engaged  in  coupling 
cars  at  Dubuque,  Iowa,  in  the  service  of  the  railway  com* 
pany.  After  describing  defendant  company  as  a  Wisconsin 
corporation  ''engaged  in  operating  a  line  of  railway  through 
the  state  of  Iowa,"  and  having  upon  one  of  its  yard  tracks  at 
Dubuque  ''a  loaded  car,  which  was  to  form  a  part  of  a  train 
then  being  made  up  *  *  *  for  early  movement,"  and 
after  describing  Voelker  as  a  car  coupler  and  fieldman  in  the 
switching  crew  which  was  making  up  this  train,  the  peti- 
tion charged  two  acts  of  negligence  on  the  part  of  the  com- 
pany as  proximate  causes  of  Voelker's  death :  (i)  ''Defendant 
negligently  permitted  the  coupler  on  the  northerly  end  of 
said  car  to  become  and  remain  inoperative  and  defective  in 
that  the  link  connecting  the  lever  and  the  pin  was  loose, 
broken,  and  dfsconnected,  so  that  the  pin  and  coupler  could 
not  be  operated  by  means  of  the  lever,  and  the  said  coupler 
was  so  old,  worn,  and  rickety  that  the  pin  could  not  be 
raised  because  of  the  tumbler  pressing  and  resting  against  the 
frame  of  the  coupler,  thus  making  it  necessary,  in  order  to 
operate  the  coupler,  to  go  between  the  cars,  insert  the  hand 
in  the  coupler,  push  the  tumbler  away  from  the  frame,  and 
then  raise  the  tumbler  and  pull  the  knuckle  open.  »  *  * 
Defendant  knew,  or  by  the  exercise  of  ordinary  diligence 
could  and  should  have  known,  of  the  defective  and  inopera- 
tive condition  of  the  coupler  aforesaid,  before  the  death  of 
said  Voelker,  and  in  time  to  have  remedied  the  same." 
(2)  "The  general  practice  recognized  and  known  by  defend- 
ant, then  and  many  years  prior  thereto  in  force,  was  for  car 
couplers  to  go  between  the  cars  and  open  the  knuckles  wHen- 
ever  the  same  could  not  be  operated  by  means  of  the  lever." 
Voelker  accordingly  went  between  this  and  another  car, 
which  were  separated  a  few  feet,  "to  open  the  knuckle,  in 
order  that  the  coupling  might  be  made  by  impact;  and  while 
thus  engaged,  and  unaware  of  the  danger  to  which  he  was 
exposed,  said  switching  crew,  while  acting  within  the  scope 
of  their  employment,  and  knowing  that  said  Emil  Voelker 
went  between  said  cars  to  couple  the  same,  negligently 
caused  two  or  more  other  cars  to  be  kicked  with  great  force 
^  *  *  against  the  cars  between  which  said  Emil  Voelker 
was  thus  occupied,  *  *  *  without  signal  from  him, 
although  the  general  practice  then  and  long  prior  thereto  re- 
quired that  said  cars  be  not  moved  while  he  was  thus  occupied 
between  the  cars,  without  signal  from  him." 

Defendant's  answer  denied  the  statements  of  the  petition 
other  than  those  relating  to  the  citizenship  of  the  parties, 
charged  that  Voelker's  death  was  the  result  of  his  own  con- 
tributory negligence,  and  alleged  that  the  track  where  he 
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was  injured  was  prior  to  and  all  during  his  service  used  to  set 
out  and  handle  thereon  cars  having  some  defect  in  them  and 
needing  repairs,  as  well  as  other  cars  not  defective;  that  this 
was  known  to  him,  or  could  have  been  ascertained  by  ttie 
exercise  of  ordinary  care;  that  with  this  knowledge  or  means 
of  knowledge  he  remained  in  the  company's  service,  and  con- 
tinued to  work  on  that  track  without  objection  or  complaint^ 
and  therefore  assumed  the  risk  of  meeting  and  working  with 
defective  cars  at  that  place. 

At  the  trial  these  facts  were  established :  The  car  in  ques- 
tion was  loaded  with  coal,  and  was  brought  by  defendant 
over  its  line  of  railroad  from  a  station  thereon  in  the  state  of 
Illinois,  and  reached  defendant's  yards  at  Dubuque,  Iowa, 
about  5  o'clock  in  the  afternoon.  About  8  o'clock  the  next 
morning,  when  the  injury  to  Voelker  occurred,  the  car  was 
on  a  freight  track  principally  or  largely  used  in  receiving  in- 
coming freight  trains  and  making  up  outgoing ,  freight  trains. 
A  switching  crew,  is  which  Voelker  was  acting  as  car  coupler 
and  fieldman,  was  then  engaged  in  shifting  about  and  coup- 
ling this  coal  car  and  several  other  loaded  cars.  While 
Voelker  was  between  the  coal  car  and  another  car  separated 
by  a  distance  of  about  lo  feet,  and  was  engaged  in  adjusting 
the  coupler  on  the  coal  car  so  that  it  would  couple  auto- 
matically upon  impact,  the  two  cars  came  together,  catch- 
ing him  between  the  drawbars,  and  crushed  him  to  death. 
He  was  29  years  old,  and' had  been  in  defendant's  service  as 
brakeman  and  switchman  8  years.  In  respect  of  several 
other  matters  the  evidence  was  conflicting.  The  jury  re- 
turned a  verdict  for  plaintiff,  on  which  judgment  was  ren- 
dered, to  reverse  which  the  railroad  company  prosecutes  this 
writ  of  error. 

W.  J.  Knight  and  H.  H.  Field,  for  plaintiff  in  error. 
H.  C.  Kenline  and  J.  J;  McCarthy  (R.  P.  Roedell,  on  the 
brief),  for  defendant  in  error. 
George  Crane,  Asst.  U.  S.  Atty.,  amicus  curiae. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER, 
Circuit  Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

It  is  entirely  clear  that  the  trial  proceeded  upon  the  theory 
that  plaintiff's  petition  charged  two  acts  of  negligence  on  the 
part  of  the  railway  company  as  proximate  causes  of  Voelker's 
death:  First,  permitting  the  coupler  upon  the  coal  car  to 
become  inoperative  and  defective;  and,  second,  kicking  or 
sending  other  cars  against  the  cars  between  which  Voelker 
was  engaged  without  a  signal  from  him,  and  contrary  to  a 
general  and  established  practice.  Each  party,  without  objec- 
tion from  the  other,  introduced  evidence  bearing  directly 
upon  each  charge  of  negligence,  and  not  otherwise  relevant 
to  the  issues.    The  court  also  instructed  the  jury  upon  this 
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theory.  The  contention  on  behalf  of  the  railway  company 
that  the  case  was  tried  upon  the  theory  that  the  petition 
charged  the  negligent  kicking  or  sending  of  other  cars 
against  those  between  which  Voelker  was  engaged  as  the  sole 
proximate  cause  of  the  injury  is  not  supported  by  the  record^ 
but  is  refuted  by  it.  The  evidence  relating  to  the  condition 
of  the  coupler  on  the  coal  car  was  conflicting,  but  substantial 
evidence  was  produced  by  plaintifi  to  the  efiect  that  it  was 
equipped  with  a  coupler  known  as  ''Hein  No.  i,"  which 
originally,  and  when  in  good  condition,  could  be  prepared  for 
coupling  and  would  couple  automatically  by  impact,  without 
the  necessity  of  any  one  going  between  the  ends  of  the  cars 
in  the  sense  of  putting  the  body  entirely  between  them,  but 
that  at  the  time  of  the  injury  to  Voelker  this  coupler  had  be- 
come so  defective  and  inoperative  that  when  the  knuckle 
thereof  was  closed  it  was  necessary  for  some  one  to  go  com- 
pletely between  the  cars  to  open  it,  and  thereby  prepare  the 
coupler  for  the  impact;  that  this  condition  of  the  coupler  had 
existed  for  such  a  length  of  time  as  to  charge  the  railway 
company  with  notice;  and  that  at  the  time  of  the  injury  the 
knuckle  was  closed,  and,  in  the  discharge  of  his  duty  as  a 
switchman,  Voelker  was  entirely  between  the  ends  of  the 
cars  engaged  in  preparing  the  coupler  for  the  impact  by 
opening  the  knuckle,  a  task  made  difficult  by  the  defective 
and  inoperative  condition  of  the  coupler.  In  view  of  this 
evidence,  and  the  established  facts  shown  in  the  statement 
before  made,  the  court,  in  substance,  said  to  the  jury  that  it 
would  be  assumed  that  they  would  find  from  the  evidence 
that  defendant  was  a  common  carrier  engaged  in  interstate 
commerce  by  railroad,  and  that  the  coal  car  was  being  used 
by  defendant  on  its  line  of  railroad  in  moving  interstate 
traffic,  and  then  instructed  them  that  the  branch  of  the  case 
resting  upon  the  condition  of  the  coupler  was  controlled  by 
the  act  of  Congress  of  March  2,  1893,  c.  196,  27  Stat.  531,  3 
U.  S.  Comp.  St.  1901,  p.  3174,  relating  to  safety  appliances 
to  be  provided  and  maintained  by  such  common  carriers. 
This  is  assigned  as  error,  and  in  support  of  the  assignment  it 
is  urged:  First.  That  the  act  of  Congress  does  not  forbid  the 
use  of  a  car  having  an  automatic  coupler  ''to  prepare  which 
for  the  impact"  it  is  necessary  to  go  between  the  ends  of  the 
cars,  but  is  satisfied  with  a  coupler  which,  when  so  prepared, 
wHl  couple  automatically  by  impact;  that  the  terms  of  the 
congressional  act  are  such  ''that  the  test  of  a  man  going  be- 
tween the  ends  of  the  cars  is  applied  to  uncoupling  only,  and 
that  no  such  test  is  applied  to  coupling";  and  that  plaintiff's 
petition  and  the  evidence  show  Voelker  "was  not  attempting 
to  make  a  coupling,"  but  was  simply  opening  the  knuckle  of 
the  coupler,  the  defect  in  which,  if  it  were  defective,  did  not 
prevent  it  from  coupling  automatically  by  impact  when  open, 
but  merely  rendered  it  more  difficult  to  open  the  knuckle  or 
prepare  the  coupler  for  the  impact.     Second.     That  there  is 
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no  evidence  bat  that  the  car  had  reached  its  destination,  or 
that  it  was  intended  to  be  thereafter  nsed  in  moving  inter- 
state traffic.  And,  third,  that  plaintiff's  petition  does  not 
allege  that  defendant  was  a  common  carrier  engaged  in  inter* 
state  commerce  by  railroad,  or  that  the  coal  car  was  being 
used  on  defendant's  line  of  railroad  in  moving  interstate 
traffic,  and  therefore  does  not  state  a  case  controlled  by  the 
act  of  Congress. 

The  first  section  of  the  safety  appliance  act  of  Congress  of 
March  2,  1893,  requires  ''every  common  carrier  engaged  in 
interstate  commerce  by  railroad'' to  equip  its  engines  and 
trains  used  in  moving  interstate  traffic  with  a  system  of  train 
brakes  which  will  enable  the  engineer  to  control  the  speed  of 
the  traiin.    The  second  section  declares: 

''That  on  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-eight,  it  shall  be  unlawful  for  any  such 
common  carrier  to  haul  or  permit  to  be  hauled  or  used  on  its 
line  any  car  used  in  moving  interstate  traffic  not  equipped 
with  couplers  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  the  necessity  of  men  goiug  between 
the  ends  of  the  cars." 

A  statute  of  Iowa  enacted  April  6,  1892  (sections  2097,  2080, 
Code  1897),  declares: 

"After  January  i,  1898,  no  corporation,  company  or  per- 
son, operating  a  railroad,  or  any  transportation  company 
using  or  leasing  cars,  shall  have  upon  such  railroad  in  this 
state  any  car  that  is  not  equipped  with  such  safety  automatic 
coupler,"  namely:  "with  automatic  couplers  so  constructed 
as  to  enable  any  person  to  couple  or  uncouple  them  without 
going  between  them." 

While  there  is  some  difference  in  the  words  by  which  these 
statutes  describe  the  type  of  coupler  with  which  each  requires 
cars  coming  within  its  operation  to  be  equipped,  we  think 
both  apply  the  test  of  whether  the  person  operating  the 
coupler  is  required  to  go  between  the  ends  of  the  cars  to  the 
act  of  coupling  as  well  as  to  that  of  uncoupling.  The  risks 
and  dangers  which  attended  the  old  link  and  pin  system 
when  couplings  and  uncouplings  were  effected  by  going  be- 
tween the  cars  were  such  a  menace  to  the  lives  and  limbs  of 
those  employed  in  that  branch  of  the  railroad  service,  and 
these  risks  and  dangers  inhered  so  largely  in  the  act  of  going 
between  the  cars,  whether  in  the  act  of  coupling  or  un- 
coupling, that  there  can  be  no  doubt  of  the  purpose  of  the 
congressional  enactment  as  well  as  of  that  of  the  state  to 
obviate  and  prevent  this  act  of  exposure,  which  the  inven- 
tion and  use  of  automatic  couplers  bad  demonstrated  to  be 
wholly,  or  at  least  largely,  unnecessary.  The  state  statute 
plainly  and  without  uncertainty  calls  for  "automatic  couplers 
so  constructed  as  to  enable  any  person  to  couple  or  uncouple 
them  without  going  between  them."  If  there  be  uncertainty 
in  the  congressional  act,  it  is  obviated  by  merely  inserting  a 
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comma  after  the  word  ''uDCoapIed"  in  that  portion  of  the  act 
which  calls  for  ''couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  necessity  of  men 
i^oing  between  the  ends  of  the  cars."  The  concluding  phrase 
then  literally  applies  to  both  the  coupling  and  uncoupling. 
Punctuation  is  a  minor,  and  not  a  controlling,  element 
in  interpretation,  and  courts  will  disregard  the  punctua- 
tion of  a  statute,  or  re-punctuate  it,  if  need  be,  to  give  effect 
to  what  otherwise  appears  to  be  its  purpose  and  true  mean- 
ing. Hammock  v.  Loan  &  Trust  Co.,  105  U.  S.  JT^  84,  26  L. 
Ed.  iiii;  United  States  v.  Lacher,  134  U.  S.  624,  628,  10 
Sup.  Ct.  625,  33  L.  E.  1080;  United  States  v.  Oregon,  etc.. 
Railroad,  164  U.  S.  526,  541,  17  Sup.  Ct.  165,  41  L.  Ed.  541; 
Ford  V.  Delta,  etc.,  Co.,  164  U.  S.  662,  674,  17  Sup.  Ct.  230, 
41  L.  Ed.  590;  Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
480,  19  Sup.  Ct.  722,  43  L.  Ed.  104 1 ;  Sutherland,  Statutory 
Construction,  §  232.  Obviously,  the  purpose  of  this  statute 
is  the  protection  of  the  lives  and  limbs  of  men,  and  such  stat- 
utes, when  the  words  fairly  permit,  are  so  construed  as  to 
prevent  the  mischief  and  advance  the  remedy.  The  mischief 
to  be  prevented  rested  quite  as  much  in  the  act  of  coupling 
as  in  the  act  of  uncoupling.  Science  had  offered,  and  prac- 
tical use  had  approved,  a  remedy  applicable  not  alone  to  the 
act  of  uncoupling,  but  also  to  that  of  coupling.  The  two 
statutes,  federal  and  state,  seem  to  have  been  enacted  in  pur- 
suance of  a  common  purpose  to  afford  a  remedy  as  broad  aa 
the  mischief,  and  to  remove  the  source  or  cause  of  the  latter 
through  the  compulsory  adoption  and  use  of  a  new  system  of 
coupling  and  uncoupling  which  dispensed  with  the  necessity 
of  any  one  going  between,  or  at  least  entirely  between,  the 
cars. 

The  contention  that  the  preparation  of  the  coupler  for  the 
impact  is  distinct  from  the  act  of  coupling  is  a  mistaken 
attempt  to  separate  a  part  of  an  act  from  the  whole.  The 
preparation  of  the  coupler  and  the  impact  are  not  isolated 
acts,  but  connected  and  indispensable  parts  of  the  larger  act, 
which  is  regulated  by  these  statutes,  and  the  performance  of 
which  is  intended  to  be  relieved  of  unnecessary  risk  and  dan- 
ger. 

Counsel  for  the  railroad  company  deny,  and  opposing 
counsel  affirm,  the  existence  at  the  time  of  the  enactment  of 
this  legislation  of  any  automatic  coupler  which  could  be  pre- 
pared for  the  impact  or  coupling  by  manipulating  a  lever  or 
otherwise,  without  placing  any  portion  of  the  body  between 
the  ends  of  the  cars.  The  real  situation  then  existing,  is 
shown  by  evidence  produced  at  the  trial,  or  by  something  of 
which  judicial  notice  could  be  taken,  might  have  an  impor- 
tant bearing  upon  the  true  meaning  of  these  statutes  in  re« 
spect  of  the  extent  to  which  it  was  intended  to  dispense  with 
the  necessity  of  going  between  the  cars;  but  no  evidence 
upon  this  point  was  presented  by  either  party,  and  counsel 
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have  not  attempted  to  call  our  attention  to  anything  which 
sustains  either  of  their  opposing  assertions.  An  examination 
of  public  documents,  possibly  within  the  range  of  judicial 
notice,  tends  to  confirm  the  assertion  of  counsel  for  plaintiff 
that  sue  h  couplers  were  in  existence  and  in  actual  use  at  that 
time,  but  we  think  a  determination  of  this  question  is  not 
necessary  to  a  decision  of  this  case.  There  .is  no  doubt 
under  the  evidence  but  that  this  ''Hein  No.  i"  coupler,  when 
in  reasonably  good  condition,  is  operated  in  this  manner: 
The  switchman,  by  depressing  with  one  hand  a  lever  at  the 
corner  of  the  car,  lifts  the  pin  from  the  socket  in  the  coupler, 
and,  leaning  toward  the  coupler,  readily  draws  the  knuckle 
open  with  the  other  hand,  an  act  which  is  performed  in  a 
brief  space  of  time,  with  slight  exertion,  and  without  placing 
the  body  completely  between  the  ends  of  the  cars.  Plaintifi[s 
petition  complains,  not  of  the  type  of  coupler  with  which  this 
car  was  equipped,  but  that  defendant  negligently  permitted 
it  to  become  and  remain  so  defective  and  out  of  repair  that 
it  could  not  be  operated  in  the  usual  manner;  that  the  pin 
could  not  be  lifted  by  means  of  the  lever;  and  that  it  was 
necessary  ''to  go  between  the  cars,  insert  the  hand  in  the 
coupler,  push  the  tumbler  away  from  the  frame,  and  then  raise 
the  tumbler  and  pull  the  knuckle  open."  In  their  brief,  coun- 
sel for  plaintiff  concede  that,  if  the  coupler  is  operative  and 
in  good  condition,  ''this  is  a  reasonably  safe  method  of  mak- 
ing the  coupling,"  and  that  whether  this  coupler,  when  in 
such  condition,  fully  conforms  to  the  congressional  or  state 
statute  "is  not  a  vital  question  in  this  case."  For  the 
present  purposes  it  will  therefore  be  assumed — a  decision 
upon  the  question  being  unnecessary — that  this  coupler,  if  in 
reasonably  good  condition,  satisfied  both  statutes.  But  the 
evidence  produced  by  plaintiff  tended  to  show  that  the  coupler 
was  not  in  reasonably  good  condition;  that  it  had  been  per- 
mitted to  become  and  remain  defective  and  inoperative;  that 
the  lever  would  not  lift  the  pin  from  the  socket;  that 
the  knuckle  could  not  be  drawn  open  by  leaning  toward  the 
coupler  and  using  one  hand,  but  to  open  it  required  the 
presence  between  the  ends  of  the  cars,  and  between  the  draw- 
bars, of  the  entire  body  of  the  person  attempting  it,  and  also 
the  use  of  both  hands,  considerable  strength,  and  more  than 
the  usual  time;  all  of  which  greatly  increased  the  risk  and 
added  to  the  danger  of  the  undertaking.  If  this  was  the  true 
condition  of  the  coupler  at  the  time  of  the  injury,  it  did  not 
satisfy  either  statute,  and  its  use  was  violative  of  one  or  the 
other  of  them,  and  constituted  actionable  negligence. 

Whether  the  violation  was  of  the  congressional  act  or  of 
the  state  statute  depended  upon  whether  defendant  was  a 
common  carrier  engaged  in  interstate  commerce  by  railroad, 
and  was  using  the  car  in  question  on  its  line  of  railroad  in 
moving  interstate  traffic.  We  think  there  was  evidence  that 
the  carriage  or  movement  of  the  coal  with  which  the  car  in 
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qaestion  was  loaded  had  not  terminated,  and  that  the  coal 
was  still  actually  in  transit.  The  evidence  contains  no  sug- 
gestion that  the  car  had  reached  the  end  of  its  journey,  or 
that  it  was  to  remain  indefinitely  or  for  any  considerable 
time  on  the  track  where  it  was  at  the  time  of  the  injury,  or 
that  the  coal  was  to  be  unloaded  there.  The  inference  to  be 
reasonably  drawn  from  the  evidence  is  that  the  car  was  then 
about  to  actively  continue  the  journey  toward  the  ultimate 
destination  of  the  coal  which  it  was  carrying.  Whether  that 
was  near  by  or  remote  is  not  material,  because  the  shipment 
had  originated  in  another  state,  and  was  already  impressed 
with  the  character  of  interstate  traffic,  which  would  follow  it 
at  least  until  the  actual  transit  ceased.  Defendant  was 
clearly  shown  to  be  a  common  carrier  engaged  in  interstate 
commerce  by  railroad,  and  to  be  using  the  car  mentioned  on 
its  line  of  railroad  in  moving  interstate  traffic,  and  therefore 
the  branch  of  the  case  relating  to  the  condition  of  the  coupler 
is  controlled  by  the  act  of  Congress,  and  not  by  the  state 
statute.  Plaintiff's  petition  states  clearly  enough  that  de- 
fendant was  a  common  carrier  engaged  in  commerce  by  rail- 
road, and  that  it  was  using  this  car  on  its  line  of  railroad  in 
moving  traffic.  As  stated,  the  case  falls  short  of  coming 
within  the  act  of  Congress  only  in  that  the  petition  does  not 
allege  the  interstate  character  of  the  commerce  in  which  de- 
fendant was  engaged,  or  of  the  traffic  which  the  car  was  mov- 
ing. But,  whether  the  case  stated  is  controlled  by  the  act  of 
Congress  or  the  state  statute,  it  is  one  of  actionable  negli- 
gence, the  right  and  measure  of  recovery  for  which  are  the 
same  in  either  event,  and  are  to  be  ascertained  and  enforced 
by  the  same  rules.  Other  allegations  bring  the  case  equally 
within  the  jurisdiction  of  the  Circuit  Court,  whether  the  vio- 
lation was  of  one  statute  or  of  the  other.  Defendant  offered 
no  objection  to  the  evidence,  which  without  conflict  estab- 
lished, as  before  shown,  the  interstate  character  of  the  com- 
merce in  which  defendant  was  engaged,  and  of  the  traffic 
being  moved  by  the  car  mentioned ;  nor  does  it  appear  that 
in  excepting  to  the  instructions  by  which  the  court  applied 
the  act  of  Congress  to  this  branch  of  the  case,  defendant  put 
its  exception  upon  the  ground  that  the  petition  did  not  state 
a  case  arising  in  interstate  commerce.  Plaintiff  was  entitled 
to  be  seasonably  apprised  of  the  objection  if  it  were  intended 
to  be  relied  upon,  and  doubtless  the  court  would  have  per- 
mitted an  amendment  of  the  petition,  as  it  is  manifest  the 
defendant  was  not  misled  or  surprised  by  the  variance.  Under 
the  circumstances  the  petition  may  well  be  considered  as 
having  been  amended  to  conform  to  the  facts  proved.  Code 
Iowa  1897,  §§  3597,  3600;  Rev.  St.  U.  S.  §  954  [U.  S.  Comp.  St. 
1901,  p.  696];  Roberts  v.  Graham,  6  Wall.  578,  581,  18 L.  Ed. 
791;  Nashua  Savings  Bank  v.  Anglo-American,  etc.,  Co.,  189 
U.  S.  221,  231,  23  Sup.  Ct.  517,  47  L.  Ed.  782;  Haley  v.  Kil- 
patricky  44  C.  C.  A.  102,  104,  104  Fed.  647.     We  are  of  opin- 
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ion  that  do  error  was  committed  \n  instructing  the  jury  that 
the  branch  of  the  case  resting  upon  the  condition  of  the 
coupler  was  controlled  by  the  act  of  Congress. 

It  is  assigned  as  error  that  the  court,  in  effect,  instructed 
the  jury  to  disregard  the  defense  of  assumption  of  risk  based 
upon  the  allegation,  in  defendant's  answer,  that  the  track  on 
which  the  coal  car  was  standing  was  used  ''to  set  out  and 
handle  thereon  *  *  *  cars  having  some  defect  in  them 
and  needing  repairs,  as  well  as  other  cars  not  defective,*'  and 
that  this  was  known  to  Voelker,  or  could  have  been  ascer- 
tained by  him  by  the  exercise  of  ordinary  care.  The  allega- 
tion is  not  that  this  was  a  hospital  track,  specially  designed 
or  used  for  isolating  or  holding  cars  in  need  of  repair  or  for 
repairing  them,  or  that  the  car  in  question  was  being  moved 
with  a  view  to  its  isolation  or  repair.  Section  8  of  the  con- 
trolling act  of  Congress  declares: 

''That  any  employee  of  any  such  common  carrier  who  may 
be  injured  by  any  locomotive,  car,  or  train  in  use  contrary  to 
the  provision  of  this  act  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  although  continuing 
in  the  employment  of  such  carrier  after  the  unlawful  use  of 
such  locomotive,  car,  or  train  had  been  brought  to  his 
knowledge." 

The  evidence,  without  any  substantial  conflict,  showed  that 
this  track  was  principally  used  in  actively  handling  freight 
trains  and  freight  cars;  that  incoming  trains  were  received 
thereon  and  the  cars  distributed  therefrom;  that  outgoing 
trains  were  made  up  thereon  and  dispatched  therefrom;  that 
incoming  trains  sometimes  brought  thereon  cars  in  need  of 
repair,  and  in  some  instances  such  cars  were  temporarily 
transferred  thereto  from  other  tracks ;  that  there  was  in  the 
yards  at  Dubuque  a  hospital  track  specially  designed  and  used 
for  isolating  and  holding  cars  in  need  of  repair;  that  the 
practice  was  to  inspect  the  cars  of  incoming  trains,  and  to 
mark  those  found  in  need  of  repair,  commonly  termed  "bad 
order"  cars,  in  such  manner  as  to  indicate  their  condition, 
preparatory  to  their  proper  disposition,  and  as  a  warning  to 
those  handling  them;  and  that  at  the  time  of  the  injury  this 
car  had  not  been  marked  or  isolated  as  in  bad  order.  There 
was  no  evidence  that  Voelker  was  engaged  in  moving  the  car 
as  one  in  bad  order,  with  a  view  to  its  isolation  or  repair. 
Of  this  evidence  it  is  sufiicient  to  say  that,  working  under 
such  circumstances  with  a  car  in  use  contrary  to  the  con- 
gressional act  does  not,  in  the  presence  of  section  8,  amount 
to  an  assumption  of  the  risk  arising  therefrom,  and  the  court 
very  properly  instructed  the  jury  to  that  effect. 

As  shown  in  the  statement  before  made,  plaintiff's  peti- 
tion rested  the  right  of  recovery  upon  two  acts  of  negligence 
on  the  part  of  defendant,  and,  as  stated  in  the  brief  of  coun- 
sel for  plaintiff:  "The  case  was  tried  to  the  jury  upon  the 
theory  that  the  injury  was  the  result  of  two  concurring  or 
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proximate  causes:  (i)  The  defective  and  nonautomatic 
coupler;  and  (2)  the  negligent  kicking  down  of  the  second 
cnt  of  cars."  It  was  therefore  the  right  of  each  party  to  have 
the  jury  correctly  instructed  respecting  each  of  the  claimed 
acts  of  negligence  the  same  as  if  the  right  of  recovery  rested 
upon  it  alone;  and,  if  there  was  material  error  in  the  instruc- 
tions given  or  refused  respecting  either  charge  of  negligence, 
the  verdict,  being  general,  cannot  stand. 

The  principal  allegations  constituting  plaintiff's  second 
charge  of  negligence  were :  First,  the  existence  of  a  practice 
in  defendant's  yards  at  Dubuque,  long  recognized  by  defend- 
ant, and  amounting  to  a  general  custom,  requiring,  when  a 
car  coupler,  also  called  ^'fieldman,"  is  engaged  between  two 
cars  in  preparing  them  for  coupling,  that  other  cars  be  not 
moved  against  those  between  which  be  is  engaged  without 
a  signal  from  him;  and,  second,  the  kicking  or  sending  of 
other  cars  forcibly  against  those  between  which  Voelker  was 
engaged,  without  a  signal  from  him,  and  with  knowledge  of 
his  exposed  position  between  the  cars.  The  evidence 
shows  that  the  coal  car  before  mentioned  was  standing  on  a 
freight  track  distant  about  800  feet  from  a  switch  which 
connected  it  with  the  main  track;  that  the  switching  crew, 
with  an  engine  and  12  or  13  cars,  approached  the  switch 
from  along  the  main  track,  and  there  kicked  8  or  9  of  the  cars 
onto  the  freight  track  with  su£Bcient  force  to  send  them  along 
that  track  to  or  near  the  coal  car ;  that  Voelker  accompanied 
the  moving  cars,  riding  thereon,  for  the  purpose  of  controll- 
ing their  speed  and  of  effecting  a  coupling  between  them 
and  the  coal  car;  that  the  switching  crew  then  kicked  2  of 
the  remaining  cars  down  the  main  track,  then  kicked  the 
other  2  cars  onto  the  freight  track  with  8u£Bcient  force  to  send 
them  along  that  track  to  or  near  the  cars  first  kicked  thereon, 
and  then  followed  the  two  cars  sent  down  the  main  track.  It 
was  the  theory  of  plaintiff's  evidence  that  the  cars  last  kicked 
onto  the  freight  track  moved  along  that  track  to  the  point 
reached  by  the  cars  first  kicked  thereon,  and  struck  them 
with  such  force  as  to  move  them  against  the  standing  cars 
and  cause  the  injury  to  Voelker,  who  was  then  between  the 
cars,  and  engaged  in  opening  the  knuckle  of  the  coupler  on 
the  coal  car,  as  before  stated.  Whether  the  second  set  of  cars 
actually  reached  those  first  sent  along  the  freight  track  was, 
however,  the  subject  of  conflicting  evidence,  as  was  also 
Voelker's  knowledge  of  the  intention  to  send  a  second  set  of 
cars  along  that  track.  The  switching  crew  did  not  know  of 
Voelker's  position  between  the  cars,  or  that  there  was 
occasion  for  him  to  go  between  them.  He  gave  no  signal  to 
the  switching  crew  indicating  that  there  was  occasion  for  him 
to  go  between  the  cars,  and  no  effort  was  made  by  them  to 
apprise  him  of  the  approach  of  the  second  set  of  cars,  ex- 
cepting as  it  was  claimed  that  he  was  informed,  before  leav- 
ing the  switch,  of  the  intended  sending  of  a  second  set  of  cars 
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along  the  freight  track.  While  the  switch  and  standing  cars 
were  widely  separated,  the  view  between  them  was  anob- 
stracted,  so  that  Voelker  and  the  switching  crew  could  each 
have  ascertained  the  movements  of  the  other  with  little 
effort.  It  was  important,  therefore,  to  know  whether  it  was 
Voelker's  duty  to  take  the  precaution  necessary  to  avoid  in- 
jury from  an  exposed  position  between  the  cars  and  the 
movement  of  other  cars,  or  whether  it  was  the  duty  of  the 
switching  crew  to  take  this  precaution.  While  the  evidence 
respecting  the  practice  in  switching  cars  and  the  duties  to  be 
performed  by  those  engaged  therein  was  conflicting,  that 
produced  by  defendant,  including  the  testimony  of  the  yard- 
mastei  and  of  the  foreman  of  the  switching  crew  under  whom 
Voelker  was  employed,  tended  to  show  that  the  practice  long 
established,  generally  followed,  and  effective  during  Voelker's 
employment,  was  that  this  duty  rested  upon  the  car  coupler, 
and  not  upon  the  switching  crew.  The  custom  is  stated  by 
one  of  the  witnesses  in  this  manner : 

''Where  the  cars  are  kicked  onto  a  track,  and  a  man  rides 
down  the  first  cut,  and  goes  into  the  field,  and  other  cars  are 
kicked  in  on  the  same  track,  it  is  not  customary  or  a  usual 
thing  for  the  men  who  are  kicking  the  cars  in  to  wait  before 
kicking  in  a  second  cut,  to  see  where  the  man  is  who  rode 
the  first  cut  down.  It  is  not  customary  for  persons  kicking 
in  cars  in  that  way  to  hold  up  or  refrain  from  kicking  them  in, 
after  one  set  of  cars  is  kicked  in,  until  they  can  see  the  man 
in  the  front,  unless  they  get  a  signal  from  him  or  something. 
The  man  who  rides  down  the  first  string  is  called  the  'field- 
man,'  and  he  is  understood  to  take  care  of  himself — look  out 
for  himself.  These  were  automatic  couplers  on  these  cars. 
The  fieldman  sets  the  couplers  so  if  they  come  together  they 
will  catch.  When  he  goes  in,  and  finds  he  can't  couple,  and 
he  understands  other  cars  may  come  down  the  track,  his  duty 
is  to  step  out.  He  don't  need  to  give  any  signal — step  out  of 
the  way.  He  would  give  no  signal  to  the  men  who  were 
kicking  in  the  cars  on  the  other  end,  because  it  wouldn't  be 
necessary.  You  couldn't  stop  the  cars,  kicking  them  in 
there.  It  don't  make  any  difference  for  that  coupling  he  would 
let  it  go.     It  would  be  coupled  up  afterwards." 

Another  witness  put  it  this  way: 

"Q.  It  wouldn't  be  customary  to  be  looking  for  that  [posi- 
tion of  fieldman]?  A.  No,  sir.  When  we  switch  cars  we 
always  kick  one  cut  in,  and  the  fieldman  looks  out  for  them, 
and  keeps  on  kicking  until  you  Ret  the  track  filled  up.  Q.  And 
then  you  would  kick  in  cut  after  cut  without  looking  to  the 
fieldman  at  all?  A.  Yes,  sir.  *  *  *  Q.  The  fieldman,  as 
I  understand  it,  is  supposed  to  look  out  for  himself?  A.  Yes, 
sir.  Q.  By  the  Court:  Is  there  a  difference  between  the 
action  when  a  switchman  or  fieldman  is  in  for  the  purpose  of 
coupling  up  the  cars?    A.  If  the  fieldman  ain't  got  all  the 
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couplings  made,  yoa  get  hold  with  your  engine,  and  couple 
them  all  up." 

;  As  applicable  to  this  state  of  the  evidence  bearing  upon  the 
second  charge  of  negligence,  defendant  requested  the  court  to 
charge  the  jury  as  follows: 

'4f,  while  Voelker  was  working  in  the  yards,  it  was  the 
general  and  uniform  custom  to  kick  cars  down  to  the  fieldman 
without  giving  him  any  notice  or  warning,  and  Voelker  con- 
tinued in  the  service,  such  custom  being  practiced  or  acted 
on,  he  took  the  risk  arising  from  this  manner  of  kicking  cars, 
and  no  recovery  can  be  had  because  of  injury  to  him  caused 
thereby." 

'4f,  while  Voelker  was  working  in  the  yard,  it  was  the  gen- 
eral and  uniform  custom  to  kick  cars  down  to  a  fieldman,  so 
called,  without  giving  him  any  notice  or  warning,  and 
Voelker  was  acting  as  fieldman,  and  cars  weie  kicked  down 
to  him  without  giving  him  notice  or  warning,  and  he  re- 
mained working  in  the  yard  while  this  custom  or  practice  was 
observed,  there  can  be  no  recovery  for  any  injury  done  him 
because  of  the  kicking  of  cars  to  him  without  giving  notice  or 
warning  that  it  was  to  be  done." 

The  court  refused  to  so  instruct  the  jury,  and  gave  no  other 
instruction  upon  the  subject.  We  regard  these  requests  as 
substantially  the  same,  and  think  one  of  them  should  have 
been  granted.  The  rejection  of  both  was  error.  Each  is  in 
terms  carefully  confined  to  the  charge  of  negligence  in  kick- 
ing or  sending  down  the  second  set  of  cars,  and  each  requires 
that  the  custom  should  have  been  general  and  uniform,  and 
that  Voelker  should  have  continued  in  the  service  while  the 
custom  was  being  observed.  If  it  was  general  and  uniform, 
and  was  observed  during  his  continuance  in  the  service,  it 
was  manifestly  within  not  merely  his  n?eans  of  knowl- 
edge, but  his  actual  knowledge.  He  was  an  experi- 
enced railroad  employee,  and  was  familiar  with  this 
branch  of  that  service,  having  been  in  defendant's  em- 
ploy as  a  brakeman  and  switchman  for  a.  period  of  eight 
years.  He  therefore  understood  the  dangers  incident  to  the 
observance  of  such  a  custom.  There  can  be  no  claim,  under 
the  evidence,  that  the  injury  was  willfully  or  wantonly  in- 
flicted. Nor  was  the  custom  an  unreasonable  one.  Whether 
or  not  there  was  occasion  to  go  between  the  cars,  and  thus 
assume  a  position  of  exposure  to  injury  from  the  movement 
of  other  cars,  would  be  known  to  the  fieldman,  but  not  to  the 
switching  crew.  His  position  would  also  enable  him  to 
judge  of  the  character  and  probable  duration  of  the  exposure 
better  than  could  be  done  by  others.  He  would  be  primarily 
in  a  place  of  safety,  would  know  that  the  work  in  which  he 
was  engaged  was,  in  a  larger  sense,  that  of  moving  cars  and 
making  up  trains,  and,  being  in  control  of  his  movements, 
would  not  assume  a  position  of  danger  without  some  volition 
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of  his  own.  If,  ia  the  presence  and  during  the  observance  of 
a  general  and  uniform  custom  of  the  character  stated, 
Voelker  continued  in  the  service  of  defendant,  he  assumed 
the  risk  of  injury  arising  from  its  observance. 

The  judgment  is  reversed,  with  a  direction  to  grant  a  new 
trial. 

Storms  et  al.  v.  Manhattan  Ry.  Co.  et  aL 

{Court  of  Appeals  of  New  York^  May  si  ^  1904.) 

[71  N.  B.  Rep.  3.] 

Elevated  Railroads— Rights  of  Abutting  Lessee— Damages  to  Lease*^ 
hold  Interest. 
The  city  of  New  York  leased  land  tinder  an  agreement  which  waa 
practically  perpetual,  with  periods  for  renewal  and  readjustment  of 
rentals.  Before  it  consented  to  the  construction  of  an  elevated  road  in 
front  of  the  premises,  a  building  had  been  erected  on  the  lot  by  the 
lessee.  The  building  and  the  lease  were  sold  after  the  commence- 
ment of  the  operation  of  the  road  to  plaintiffs,  and  the  lease  there^ 
after  renewed :  held^  that  the  plaintiffs  were  entitled  to  damages  for 
the  impairment  of  their  leasehold  interest,  though,  when  the  re- 
newal was  made,  defendant's  road  was  built  and  in  operation. 

Same— Sanne— Sanne. 

The  city  of  New  7ork  leased  certain  premises,  giving  a  right  to 
renewal,  and  the  lessee  erected  buildings  thereon.  Thereafter  an 
elevated  road  was  built  on  the  street  on  which  the  lands  abutted. 
The  lease,  after  such  construction  of  the  elevated  road,  was  renewed ; 
Jkeld,  that  there  was  no  presumption  that  the  rents  reserved  in  the 
renewal  lease  were  fixed  with  reference  to  the  presence  of  the 
elevated  road,  so  that  the  lessees  suffered  no  damage  by  such 
erection. 

Parker,  C.  J.,  and  Gray  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Term,  First  De^ 
partment. 

Action  by  Frances  J.  Storms  and  another  against  the  Man- 
hattan Railway  Company  and  others.  From  a  judgment  of 
the  Appellate  Division  (79  N.  Y.  Supp.  60)  modifying,  and 
affirming  as  modified,  a  judgment  for  plaintiffs,  defendants 
appeal.     Affirmed. 

Alien  T.  Davies,  Theodore  L.  Waugh,  and  Charles  A. 
Gardiner,  for  appellants. 

Eugene  G.  Hawkins  and  Edward  W.  S.  Johnson,  for  re-^ 
spondents. 

MARTIN,  J.  Appeal  from  a  judgment  of  the  Appellate 
Division,  in  the  First  Department,  modifying  the  judgment 
of  the  Trial  Term  by  requiring  the  plaintiffs  to  release  to  the 
defendants  not  only  any  rights  they  may  have  under  the 
present  lease,  but  also  any  rights  they  may  acquire  by  reason 
of  a  renewal  thereof,  and,  as  thus  modified,  affirming  the 
judgment  entered  upon  a  decision  of  the  Special  Term. 

The  plaintiff  Frances  J.  Storms,  as  the  owner  of  the  building 
situated  upon  the  premises  in  question,  and  her  husband  as. 
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subtenant,  brought  this  action  to  restrain  the  operation  of 
the  defendants'  road  in  front  of  such  building,  and  to  recover 
damages  therefor.  The  city  of  New  York  owns  the  land 
upon  which  the  plaintiffs'  building  stands.  On  May  i,  1872,  it 
leased  the  lot  in  question  to  Francis  A.  Leggett  for  the 
period  of  21  years.  This  lease  contained  covenants  by  which 
the  city  was  bound  to  renew  the  lease  for  the  further  period 
of  21  years,  with  a  like  covenant  for  future  renewals  upon 
such  rent  as  should  be  agreed  upon  by  the  parties,  or  as 
should  be  determined  by  appraisers,  or  an  umpire  to  be 
chosen  by  the  appraisers,  unless  the  land  should  be  actually 
required  for  public  purposes  by  the  city  of  New  York.  In 
April,  1878,  the  executors  of  Leggett  assigned  the  lease  to 
one  Place,  who,  a  day  or  two  subsequent,  assigned  it  to  one 
Woodworth.  In  January,  1882,  the  latter  assigned  it  to  the 
plaintiff  Frances  J.  Storms.  All  these  assignments  were 
with  the  consent  of  the  city.  At  the  expiration  of  the  lease 
on  May  i,  1893,  the  city,  under  the  provisions  in  the  lease, 
renewed  it  for  the  period  of  21  years  from  that  date,  execut- 
ing to  the  plaintiff  Frances  J.  Storms  a  renewal  lease  con- 
taining a  covenant  for  future  renewals,  under  which  the  title 
to  the  building  upon  the  premises  and  to  the  use  of  the  land 
was  continued.  In  1875  the  proper  local  authorities  of  the 
city  of  New  York  having  control  of  its  streets  gave  consent  to 
the  defendants  to  construct  their  road  in  certain  streets  in  the 
city,  among  which  was  the  street  upon  which  the  lot  in 
question  abutted.  The  defendants'  road  was  not  completed 
until  the  early  part  of  1879.  Prior  to  that  time  a  buildinir 
had  been  erected  upon  the  lot  in  question  by  Leggett,  and 
since  its  erection  it  has  been  continuously  used  as  a  hotel. 
Under  the  provisions  of  the  various  assignments  of  the  lease, 
the  ownership  of  the  building  and  of  all  the  appurtenances 
thereto  was,  in  terms,  conveyed  to  the  several  assignees  of 
the  lease,  and  ultimately  vested  in  the  plaintiff  Frances  J. 
Storms.  Therefore,  at  the  time  of  the  consent  by  the  city  to 
the  building  of  the  defendants'  road,  the  city  owned  the  fee  of 
the  land,  but  Leggett,  to  whose  title  the  plaintiff  Frances  J. 
Storms  succeeded,  was  the  owner  of  the  building. 

Upon  these  facts,  together  with  proof  of  the  injury  to  such 
building  sustained  by  Frances  J.  Storms,  the  Special  Term 
found  that  the  plaintiffs  were  entitled  to  recover  $4,153.31  for 
the  trespass  upon  such  easements,  and  for  future  damages 
$2,750.  Upon  appeal  to  the  Appellate  Division  the  judgment 
of  the  Special  Term  was  modified  in  the  manner  heretofore 
stated,  and,  as  modified,  afiBrmed.  The  learned  Appellate 
Division  has  held  that  the  evidence  was  sufficient  to  support 
the  amounts  awarded,  and  that  the  conclusions  of  the  learned 
trial  judge  were  justified  by  the  evidence.  In  that  we  con- 
cur. 

The  only  question  which  was  regarded  as  at  all  serious  by 
the  court  below,  and  practically  the  only  question  presented 
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for  determination  by  us,  is  whether  the  plaintiffs  were 
entitled  to  any  relief  of  the  character  awarded  in  this  case. 
In  discussing  that  question  the  court  below  referred  to  its 
decision  in  Herzog  v.  N.  Y.  Elevated  R.  R.  Co.,  76  Hun»  486, 
27  N.  Y.  Supp.  1034,  which  was  a£Brmed  by  this  court  upon 
the  opinion  below  (151  N.  Y.  665,  46  N.  £.  1148),  but  dis- 
tinguished that  case  from  the  case  at  bar,  and  held  that  it 
had  no  application  here.  The  distinction  relied  upon  by  that 
court  was  that  in  the  Herzog  Case  the  city  had  parted  with 
its  right  to  such  easements  anterior  to  the  making  of  the 
lease  under  which  the  plaintiff  in  that  action  claimed,  while 
in  the  case  at  bar  the  original  lease  from  the  city  was  given 
prior  to  the  time  of  the  city's  consent,  and  the  present  lease 
was  a  renewal  given  pursuant  to  the  covenant  of  the 
city  to  renew  upon  the  determination  of  the  rent  in 
the  manner  specified  in  the  lease.  The  doctrine  of 
the  Herzog  Case  may  be  doubted,  if  in  that  case  the 
consent  referred  to  was  merely  the  consent  given  by 
the  local  authorities  having  control  of  the  street,  as 
required  by  the  Constitution  and  statutes.  If  that  was  the 
character  of  the  consent  relied  upon,  can  it  be  properly  held 
that  such  a  consent  transferred  any  right  to  the  railroad  com- 
pany to  invade  or  interfere  with  the  rights  of  the  city  as  the 
owner  of  premises  abutting  upon  the  street  where  such  railroad 
was  constructed?  The  act  of  the  local  authorities  in  consent- 
ing to  the  construction  of  the  defendants'  railroad  in  the 
street  was  a  mere  governmental  act  of  the  city,  and  not  an 
act  in  relation  to  its  property,  or  to  any  special  property,  the 
ownership  of  which  was  in  the  city,  and  bounded  upon  the 
street.  But,  however,  it  is  unneces^ry  to  decide  that  ques- 
tion at  this  time,  for,  if  we  assume  \hat  such  would  be  the 
effect  of  the  general  consent  as  to  the  city,  if  given  before 
its  lease  to  the  plaintiffs  or  their  assignors,  it  certainly  could 
not  affect  the  rights  of  the  latter,  who  had  acquired  a  prior 
and  independent  right  to  the  use  of  the  lot  under  a  perpetual 
lease,  and  an  absolute  title  to  the  buildings  which  had  been 
erected  thereon.  When,  in  1872,  the  lease  from  the  city  to 
Leggett  was  given,  no  consent  of  the  city  to  the  erection  of 
the  defendants'  road  had  been  obtained ;  and  as  the  plain- 
tiffs' present  lease  is  a  mere  renewal  or  continuation  of  that 
lease,  given  in  pursuance  of  the  covenant  of  the  city  to  re- 
new, the  plaintiffs  have  succeeded  to  all  the  rights  of  the 
original  lessee,  which  include  the  right  to  the  easements  of 
light,  air,  and  access  appurtenant  to  the  premises  when  the 
original  lease  was  given.  That  the  original  lessee  obtained, 
by  virtue  of  his  lease,  a  right  to  such  easements,  there  can  be 
no  doubt.  That  lease,  together  with  the  building  on  the 
premises,  was  sold  and  assigned  by  mesne  conveyances  to  the 
plaintiffs  by  instruments  which  specially  transferred  to  each 
assignee,  all  and  singular,  the  premises  mentioned  and  the 
buildings  thereon,  with    the  appurtenances  thereto.     Thus 
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there  were  conveyed  to  the  plaintiffs  the  buildings  upon 
the  premises,  with  the  right  to  the  use  and  enjoyment  of  the 
same,  and  all  their  appurtenances.  By  these  transfers  the 
plaintiffs  became  the  owners  and  possessed  all  the  rights  to 
the  premises  and  the  easements  therein  which  were  vested  in 
the  original  lessee  at  the  time  the  first  lease  was  made. 
But  it  is  contended  by  the  appellants  that  when  the  lease 
of  1893  was  made  by  the  city  to  the  plaintiffs,  which  was 
after  the  defendants'  road  was  built  and  in  operation,  they 
acquired  no  right  to  subsequent  damages  or  to  equitable 
relief,  but  that  the  effect  of  such  renewal  was  the  same  as 
it  would  have  been  if  the  original  lease  had  been  taken  at  that 
time,  and  there  had  been  no  buildings  thereon.  We  do  not 
see  how  this  position  can  be  maintained.  It  entirely  ignores 
the  fact  that  the  plaintiffs'  title  originally  accrued  in  1872, 
before  the  construction  of  the  road,  and  that  the  lease  of 
1893  was  not  a  new  or  voluntary  arrangement  for  the  contin- 
uation of  the  former  lease,  as  the  plaintiffs  were  obliged  to 
enter  into  it  in  order  to  preserve  their  existing  rights.  The 
plaintiffs  had  taken  a  conveyance  of  the  building  which  had 
been  erected  thereon,  in  which  a  business  had  been  estab- 
lished and  carried  on  for  many  years,  so  that  in  order  to 
preserve  the  good  will  of  the  business,  and  their  rights  under 
the  lease  and  conveyance,  Mrs.  Storms  was  in  effect  com- 
pelled to  renew  the  lease.  The  plaintiffs'  rights  under  the 
lease  of  1893  ^^re  but  a  continuation  of  the  rights  which 
were  acquired  under  the  lease  of  1872.  The  plaintiff  Mrs. 
Storms,  for  all  the  purposes  of  this  case,  was  the  absolute 
owner  of  the  building,  and  she  and  her  assignors  had  been 
such  owners  since  1872.  By  that  lease  and  its  assignments 
they  and  each  of  them  acquired  the  right  to  the  use  of  the 
property  which  was  the  subject  of  the  lease,  and  as  to  the 
title  to  the  buildings  erected  thereon  including  the  right  to 
enjoy  the  easements  appertaining  thereto  as  they  existed 
when  the  original  lease  was  given.  This  is  not  a  case  of  a 
tenant  under  a  lease  made  after  the  road  was  built  suing 
for  an  injury  to  the  possession,  but  of  an  owner  under  a  title 
acquired  before  the  road  was  built  seeking  to  recover  for  a 
loss  or  injury  to  the  building  erected  thereon.  As  such 
owner,  Mrs.  Storms  could  recover  for  such  permanent  injury 
as  she  sustained  in  consequence  of  an  appropriation  by  the 
defendants  of  such  easements  as  were  taken,  and  were  ap- 
purtenant to  the  house  and  a  part  of  the  premises.  This 
principle  was  expressly  held  in  Kearney  v.  Metr.  E.  R.  Co., 
129  N.  Y.  76,  29  N.  E.  70.  In  Kernochan  v.  N.  Y.  E.  R.  R. 
Co.,  128  N.  Y.  559,  29  N.  E.  65,  the  same  principle 
was  recognized,  and  it  was  there  said  that,  where 
a  lease  was  executed  prior  to  the  construction  of  the 
road,  the  lessee  was  the  party  entitled  to  maintain 
the  action.  Again,  in  Witmark  v.  N.  Y.  Elevated  R. 
R.   Co.,    149    N.    Y.   393,   44  N.   E.   78,   where  the  estate 
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in  abutting:  premises  of  the  plaintiff  originated  in  a  lease  with 
covenants  for  renewals  executed  before  the  construction  of 
the  road,  it  was  held  thut  the  fact  that  the  plaintiff  had  taken 
a  new  lease  after  the  construction  of  the  road  did  not  de- 
prive him  of  the  right  to  relief,  where  it  appeared  that,  by 
the  intention  of  the  parties,  the  new  lease  was  a  continuation 
of  the  original,  and  secured  to  him  all  the  rights  conferred 
thereby.  See,  also.  Fries  v.  N.  Y.  &  Harlem  R.  R.  Co.,  169 
N.  Y.  270,  280,  62  N.  E.  358. 

The  appellants  also  claim  that  the  plaintiffs  have  suffered 
no  damage,  as  the  rents  reserved  in  the  lease  of  1893  must 
have  been  fixed  with  reference  to  the  presence  of  the  elevated 
road  in  front  of  the  premises.  This  contention  is  not  new, 
but  has  been  several  times  raised  against  purchasers  of  the 
fee  of  the  property  after  the  road  was  constructed.  In  Pap- 
penheim  v.  Metr.  E.  R.  Co.,  128  N.  Y.  436,  28  N.  E.  518,  13 
L.  R.  A.  401,  26  Am.  St.  Rep.  486,  this  court  held  that, 
where  the  owner  of  property  affected  by  such  illegal  structure 
sells  and  conveys  the  absolute  fee,  the  vendee  takes  it  with 
all  the  easements  appurtenant  to  the  premises,  and  all  the 
rights  of  a  general  owner,  and  these  may  not  be  interfered 
with  without  compensation,  and  so  he  may  maintain  an 
action  to  recover  damages  accruing  after  his  purchase,  or  to 
restrain  the  continuance  of  the  trespass.  The  principle  of 
that  case  was  expressly  recognized  and  affirmed  in  Kerne- 
chan  V.  N.  Y.  E.  R.  R.  Co.,  128  N.  Y.  559,  568,  29  N.  E.  65; 
and  the  same  doctrine  was  held  in  Sterry  v.  N.  Y.  Elevated 
R.  R.  Co.,  129  N.  Y.  619,  29  N.  E.  68,  where  the  Pappen- 
heim  Case  was  expressly  recognized,  and  the  decision  in  that 
case  and  in  the  Kernochan  Case  in  the  same  volume  was 
reaffirmed.  See,  also,  Korn  v.  N.  Y.  El.  R.  R.  Co.  (Sup.) 
15  N.  Y.  Supp.  10,  and  Wehrman  v.  Manhattan  Ry.  Co.  (Com. 
PI.)  n  N.  Y.  Supp.  66. 

In  Crimmins  v.  Met.  Elevated  R.  R.  Co.,  87  Hun,  i87f  33 
N.  Y.  Supp.  984,  the  precise  question  involved  in  this  case 
was  under  consideration,  and  it  was  held  that  under  a  re- 
newal lease,  made  after,  but  in  pursuance  of,  a  lease  given 
before  the  erection  of  the  elevated  road,  and  by  which  the 
parties  are  constrained  in  fixing  the  rent,  terms,  and  con- 
ditions of  the  renewal  lease,  the  right  of  action  is  in  the 
lessee,  because  the  two  terms  are  treated  as  the  outcome, 
in  effect,  of  one  continuous  lease  commencing  before  the 
erection  of  the  road,  and  this  conclusion  is  based  upon  the 
principle  of  the  Kernochan,  Kearney,  and  Witmark  Cases. 
The  same  doctrine  was  held  in  Day  v.  N.  Y.  E.  R.  R.  Co.,  3 
Misc.  Rep.  616,  23  N.  Y.  Supp.  179,  and  followed  in  the  case 
at  bar. 

The  appellants,  however,  seem  to  rely  with  great  confi- 
dence upon  the  decision  of  this  court  in  Kernochan  v.  Man- 
hattan Railway  Co.,  161  N.  Y.  339,  345,  55  N.  E.  906.  The 
headnote  in  that  case  is  as  follows:    ''The  owner  of  a  rever- 
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sion,  subject  to  an  unexpired  g:ronnd  lease,  may  recover  for 
damage  to  rental  value  from  an  elevated  railroad,  constructed 
after  the  commencement  of  the  term,  for  the  interval 
between  a  subsequent  readjustment  of  rent  by  arbitrators, 
pursuant  to  a  provision  of  the  lease  which  required  them  to 
fix  a  reasonable  yearly  rent  for  an  ensuing  portion  of  the 
term,  and  the  date  of  the  trial,  in  the  absence  of  any  evi- 
dence to  overcome  the  presumption  that  the  arbitrators  con- 
sidered the  existence  and  probable  continuance  of  the  road 
in  fixing  the  rent."  In  that  case  the  provision  as  to  annual 
rent  to  be  reserved  under  the  new  period  was  required  to  be 
established  as  to  the  ground  rent  alone,  without  any  addition 
or  account  with  respect  to  the  title  to  any  buildings  which 
may  have  been  erected  thereon,  the  title  to  which  was  in  the 
lessee.  There  the  contention  of  the  appellant  was  that  the 
tenants  or  lessees  were  the  only  persons  entitled  to  recover 
any  damages  occasioned  by  its  trespass  during  the  continu- 
ance of  the  lease,  and  hence  that  the  award  of  damages  to 
the  plaintiff  was  erroneous.  The  lease  was  for  a  period  of 
57  years,  with  a  provision  for  ascertaining  future  rentals. 
The  discussion  by  Judge  Gray  in  that  case  took  a  somewhat 
broad  range,  and  was  doubtless  intended  to  state  many  of 
the  general  principles  applicable  to  a  case  of  this  kind.  It  is 
there  said:  ''There  is  no  principle  of  law  that  limits  the 
number  of  actions  which  may  be  brought  against  a  wrong- 
doer by  those  who  have  suffered  from  his  acts.  If  the  wrong 
is  one  committed  upon  the  rights  of  the  lessor  of  property  by 
an  injury  done  to  the  reversion,  he  may  have  his  remedy. 
*  *  *  As  it  was  said  in  the  Hines  Case,  128  N.  Y.  571,  29 
N.  E.  69:  'In  either  case,  it  is  a  matter  of  proof  as  to  the 
damage  sustained  by  the  particular  complainant,  and  neither 
litigant  is  the  representative  of  the  other  in  an  action  of  tres- 
pass.' It  was  held  in  the  Kernochan  Case,  supra,  that  the 
same  wrongful  act  may  affect  different  interests  in  the  same 
property,  and  give  a  separate  action  to  the  several  owners. 
Lessee  and  reversioner  may  each  have  an  action  for  an  in- 
jury resulting  from  the  same  wrong — each  with  respect  to  his 
particular  estate. "  After  reviewing  the  Kearney  and  Wit- 
mark  Cases,  the  judge  adds:  "The  urban  easements  belong- 
ing to  property  abutting  upon  streets  are  the  rights  that 
one's  windows  should  not  be  darkened,  that  the  free  enjoy- 
ment of  pure  air  should  not  be  substantially  interfered  with, 
and  that  the  free  and  usual  access  thereto  should  not  be 
impaired.  The  value  of  property  is  affected  as  these  rights 
are  taken  or  substantially  impaired.  As  between  lessor  and 
lessee,  the  injury  from  this  technical  trespass  is  not  the 
same.  The  former  has  his  remedy  for  any  injury  sustained 
to  his  reversionary  right,  and,  as  well,  in  a  case  where  the 
rent  to  him  is  presumably  lessened  from  what  it  would  have 
been  in  a  normal  condition  of  things.  He  may  recover  for 
any  loss  occasioned  to  him  from  the  value  of  the  use  being 
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incumbered  by  the  elevated  railroad  in  the  street.  The  lessee 
or  tenant  has  his  remedy  ior  any  injury  occasioned  to  him» 
according:  to  the  circumstances  oi  his  hiring.  If  the  hiring 
preceded  the  construction  of  the  elevated  railroad  in  the 
street,  and  is  for  a  term  of  years,  at  a  fixed  rental,  he  is  en- 
titled to  recover  for  any  injury  occasioned  thereby,  to  the 
extent  that  his  enjoyment  and  use  of  the  property  are 
affected,  and  the  rental  value  thereof  to  him  is  diminished. 
If  he  leases  after  the  construction  of  the  elevated  railroad, 
the  presumption  is  that  the  rent  reserved  in  the  lease  was 
governed  by  the  actual  situation  of  the  property,  and  the 
right  to  recover  damages  is  vested  exclusively  in  the  lessor. 
Kernochan  v.  R.  R.  Co.,  supra.  The  lessee  or  tenant  may 
also,  conceivably,  have  a  cause  of  action  against  the  elevated 
railroad  company  which  is  not  based  upon  the  rental  value 
of  the  property,  as  for  a  temporary  or  casual  trespass.  If 
he  is  able  to  show  that,  aside  from  any  question  of  the 
rental  value  of  the  property,  he  suffers  in  his  enjoyment 
of  his  possession,  from  the  operation  of  the  railroad,  in 
some  appreciable  manner,  his  case  is  quite  different  from 
the  landlord's.  *  *  *  if  the  lessor  is  entitled  to  recover 
damages  for  a  diminished  rental  value  of  the  premises,  the 
lessee's  or  tenant's  right,  also,  to  recover  damages,  must 
naturally  rest  upon  a  different  ground,  and  the  case  must 
be  one  where  he  is  able  to  show  that  he  has  suffered  an 
injury  to  his  use  which  is  distinct  in  its  nature  from  that 
from  which  the  lessor  suffers."  The  learned  judge  then  sup- 
poses practically  the  case  at  bar,  and  says  that,  as  the  lessees 
were  constrained  by  the  lease  to  remain,  it  might  be  that, 
while  they  would  have  no  right  to  recover  damages  as  for  the 
diminished  rental  value  oi  the  demised  premises,  they  would 
have  a  right  of  action  for  any  injury  to  the  use  and  enjoy- 
ment of  their  building  in  the  impaired  condition  of  its  inci- 
dental right  to  the  easements  appurtenant  to  property 
abutting  upon  a  street.  He  then  proceeds  to  demonstrate 
that  in  that  particular  case  the  readjustment  of  the  rents  to 
be  paid  was  based  upon  the  condition  of  the  property  at  the 
time  of  such  readjustment,  and  hence  that  the  owner  was 
entitled  to  recover  for  the  injury  to  the  easements  appertain- 
ing to  the  land,  and  not  the  lessee  or  tenant.  With  this  last 
conclusion,  which  was  practically  the  only  question  in  that 
case  we  have  in  this  nothing  whatever  to  do.  The  question 
here  is  not  as  to  the  injury  to  the  rental  value  of  the  fee  of 
the  mere  naked  land,  but  relates  to  the  building,  the  title  to 
which  rests  in  the  plaintiffs,  and  the  action  is  to  recover  for 
their  injury  to  the  possession  and  enjoyment  of  such  building 
under  their  title  and  right  to  maintain  it  under  the  lease. 
This  claim  is  quite  different  and  entirely  independent  of  that 
of  a  landlord  who  merely  claims  for  an  injury  to  his  rever- 
sion, or  for  diminution  in  the  rental  value  of  the  land  itself. 
In  the  case  at  bar  the  original  lessee  procured  a  lease  of  the 
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premises  before  the  erection  of  the  defendants*  road,  and 
erected  a  building  thereon,  in  which  a  continuous  business 
was  established,  and  has  been  maintained  until  the  present 
time.  Subsequently  this  lease  was  transferred  to  the  plain- 
tiffs, under  and  by  virtue  of  which  Mrs.  Storms  acquired  an 
absolute  title  to  the  building  and  lease,  which  contained 
a  covenant  of  perpetual  renewal,  subject  only  to  the  excep- 
tion or  condition  that  the  premises,  or  some  part  thereof, 
were  required  for  public  purposes.  If  that  event  occurred, 
no  renewal  could  be  required.^  But  no  such  condition  has 
arisen,  as  no  part  of  the  premises  has  ever  been  required  for 
such  purposes.  Therefore  the  existence  of  that  condition  in 
the  lease  has  no  bearing  upon  the  question  involved  in  this 
case.  The  covenant  for  renewal  must  be  considered  as  per- 
petual— absolutely  binding  the  city  until  some  portion  of  the 
land  upon  which  the  plaintiffs'  building  stands  shall  be 
actually  required  for  public  purposes  by  the  city  of  New 
York.  The  plaintiffs,  under  the  transfer  of  the  original 
lease  and  the  renewals  thereof,  became  and  continue  to  be 
the  owners  of  the  building  erected  upon  the  lot  in  question. 
As  such  lessees  and  owners  they  are  entitled  to  recover  such 
damages  as  they  have  sustained  by  reason  of  their  loss  of 
the  easements  of  light,  air,  and  access  appertaining  thereto, 
without  regard  to  any  right  which  the  city,  as  the  owner  of 
the  fee  in  the  lot,  may  possess  for  any  injury  to  its  reversion 
in. the  land.  The  city  never  had  any  title  to  or  interest  in 
the  building.  In  readjusting  the  rent  to  be  reserved  for  the 
bare  land,  the  building  certainly  played  no  part.  If  the 
existence  of  the  defendants'  railroad  reduced  the  value  of 
the  use  of  the  building,  or  the  value  of  the  building  itself, 
what  had  the  city  to  do  with  that?  Absolutely  nothing. 
All  the  city  had  to  deal  with  was  the  adjustment  of  the  rent 
for  the  mere  naked  lot,  and  it  had  no  interest  whatever  in 
the  question  of  the  reduction  in  value  of,  or  injury  to,  the 
building  owned  by  the  plaintiffs.  Under  such  circumstances, 
how  can  it  be  properly  said  or  presumed  that  the  city  reduced 
the  rental  of  its  property  by  an  amount  equal  to  the  depre- 
ciation of  the  plaintiffs'  building  or  its  use,  to  which  the  city 
had  no  title,  and  in  which  it  had  no  interest?  It  may  be — 
as  to  which  we  have  no  information— that  the  rent  of  the 
bare  lot  was  affected  by  the  defendants'  road,  and  that  that 
fact  may  have  been  considered  in  readjusting  the  rent.  But 
if  so,  how  does  it  bear  upon  the  independent  rights  of  the 
plaintiffs  as  the  owners  of  the  building?  The  city  could  not, 
and  did  not  attempt  to,  rent  Ihe  building  to  the  plaintiffs; 
nor  could  it  affect  their  rights  to  recover  for  the  injury  they 
sustained  as  owners  with  the  right  to  maintain  it  at  that 
place.  It  seems  perfectly  clear  that  the  question  of  the  read- 
justment of  the  rent  to  be  paid  by  the  plaintiffs  for  the  use  of 
the  bare  land  has  practically  no  bearing  upon  or  connection 
with  their  right  to  maintain  an  action  for  the  injury  they 
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have  sustained  to  the  use  of  the  building,  to  which  they  have 
an  absolute  ^itle,  and  which  they  have  the  right  to  maintain 
where  it  is  located.  This  case  seems  to  fall  clearly  within 
the  general  principles  enunciated  by  Judge  Gray  in  the  last 
Kernochan  Case.  There  is  no  claim  or  pretense  that 
the  plaintiffs  are  entitled  to  recover  for  the  injury  to  the 
owners'  reversion.  But  the  recovery  was  based  upon  the 
diminution  of  the  enjoyment  by  the  lessees  of  a  building 
owned  by  them,  in  which  the  city  had  no  interest,  and  as  to 
which  they  were  deprived  of  the  easements  to  which  they 
were  entitled,  and  which  were  transferred  to  them  by  mesne 
conveyances  from  the  original  lessee,  to  whose  rights  they 
succeeded.  These  considerations  lead  to  the  conclusion  that 
the  judgment  appealed  from  was  right,  and  that  it  should  be 
affirmed. 

Several  other  questions  were  raised  upon  the  argument, 
but  there  are  none  which  seem  to  require  any  special  con- 
sideration. Hence  I  recommend  an  affirmance  of  the 
judgment,  with  costs. 


Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Miles. 

{Supreme  Court  of  Indiana^  May  /j,  1904,) 
[70  N.  B.  Rep.  985.] 

Accident  at  Crossing — Negligence— Speed  and  Absence  of  Signals. 

A  railroad  com  pan  j  which,  in  a  popaloua  city,  mna  a  locomotive 
and  car  along  a  track  across  a  street  at  30  miles  an  hour  without 
warninc:  signal,  while  at  the  same  time  a  long  train  of  freight  cars  is 
running  on  a  parallel  track  in  the  opposite  direction,  obstructing  the 
view  and  drowning  the  noise  of  the  locomotive  and  car  for  a  pedes- 
trian waiting  to  cross,  and  who,  crossing  behind  the  freight  traiUt 
is  struck  by  the  locomotive,  is  guilty  of  negligence. 

Same — Injury  to  Infant— Contributory  Negligence.* 

A  complaint  for  the  wrongful  death  of  an  infant  by  a  locomotive 
at  a  street  crossing,  which    alleges   that   decedent    was   waiting   to 

*See  Cooper  v.  Charleston  &  W.  C.  Ry.  Co.  (8.  Car.),  7  R.  R.  R. 
112,  30  Am.  8l  Kng.  R.  Cas.,  N.  S.,  112  (independently  of  statute, 
it  is  the  duty  of  those  in  cnarge  of  a  train  to  give  notice  of  its  ap- 
proach at  all  points  of  known  or  reasonably  apprehended  danger) ; 
foot-note  appended  to  Ortolano  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
(I/a.),  7  R.  R.  R.  103,  30  Am.  &  Kng.  R.  Cas.,  N.  S.,  103  (whether 
statutory  requirements  the  sole  measure  of  duty  with  respect  to 
crossing  signals) ;  foot-note  appended  to  Kinyon  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  6  R.  R.  R.  569,  29  Am.  A  Kng.  R.  Cas.,  N.  S.,  569; 
Philadelphia  &  R.  R.  Co.  v.  State  (N.  J.),  9  Am.  8l  Kng.  R.  Cas.,  N. 
8.,  241  (a  railroad  can  be  required  to  give  such  signals  only  as  the 
legislature  has  prescribed,  unless  the  crossing  has  some  peculiarly 
dangerous  feature,  occasioned  by  the  act  of  the  company  itself  in 
constructing  its  road  or  buildings) ;  English  v.  Southern  Pac.  Co. 
(Utah),  4  Am  &.  Kng.  R.  Cas.,  N.  8.,  63  (compliance  with  statute 
In  regard  to  signals  does  not  excuse  neglii^rence) ;  Coulter  v.  Great 
Northern  R.  Co.  (N.  Dak.),  4  Am.  &  Kng.  R.  Cas.,  N.  8.,  336;  Down- 
ing V.  Morgan  I^.  &  T.  Ry.  &  8.  8.  Co.  (La.),  20  Am.  &  Kng.  R. 
Cas.,  N.  8.,  412  (statutory  provisions  as  to  signals  is  not  the  sole 
measure  of  ducy). 
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cross  tfae  railroad  tracks  as  soon  as  a  freight  train  movincf  in  the 
opposite  direction  from  the  locomotive,  and  obscuring  the  view  and 
drowning  the  noise  thereof,  should  move  off  of  the  erasing,  and  that 
as  soon  as  this  happened  decedent  started  to  cross  the  track,  without 
notice  or  warning  of  the  approach  of  the  locomotive,  and  without 
fault  or  carelessness  on  his  part,  when  he  was  injured,  etc.,  does  not 
exhibit  contributory  negligence  rendering  it  demurrable. 
Death  of  Infant— Actions  by  Parent— Damages— Loss  of  Srvicss 
Amendment  of  ComplainL 
In  an  action  by  a  parent  for  the  wrongful  death  of  his  infant  son, 
in  which  the  complaint  alleges  the  relationship,  that  the  child  was 
11  years  old,  healthy  and  strong,  that  plaintiff  was  entitled  to  his 
services,  care,  and  custody,  and  that  he  was  killed  by  the  defend- 
ant's negligence,  to  the  damage  of  plaintiff  in  the  sum  of  SlO.OOOj 
it  is  not  an  abuse  of  the  discretion  (under  Bums'  Ann.  St.  1901, 
397,  providing  that  amendments  after  answer  shall  be  by  leave  oi 
court,  and  section  399,  providing  that  the  court  may  at  any  time, 
in  its  discretion,  direct  any  material  allegation  to  be  inserted  to 
conform  the  pleadings  to  the  facts  proved,  when  the  amendment 
does  not  substantially  change  the  claim)  to  permit  an  amendment, 
after  argument  begun,  alleging  that,  by  reason  of  the  death  of  the 
child,  plaintiff  was  deprived  of  its  services  from  the  time  of  its 
death  until  it  would  have  arrived  at  21  years,  which  would  have  been 
of  the  value  of  1^0,000 ;  the  evidence  fully  authorizing  the  averment, 
and  no  further  evidence  being  given  under  it. 

Amendment  of  Complaint— Refiling, 

The  refusal  to  require  plaintiff  to  refile  his  complaint  after  amend- 
ment is  not  ground  for  reversal,  where  defendant  is  permitted  to  file  a 
demurrer  to  the  amended  pleading. 

Contributory  Negligence— Burden  of  Proof— Statute. 

Under  Bums*  Ann.  St.  1901,  §  359a,  providing  that  in  personal  injury 
actions  it  shall  not  be  necessary  for  plaintiff  to  allege  and  prove  the 
want  of  contributory  negligence,  but  that  it  shall  be  a  matter  of  defense, 
it  is  not  error  to  instruct  that  the  burden  of  proving  contributory  negli- 
gence is  on  defendant,  and  that  he  must  prove  the  fact  by  a  fair  prepon- 
derance of  the  evidence,  where  the  court  adds  that  the  fact  need  not  be 
established  by  defendant's  evidence,  but  it  is  sufficient  if  it  is  made  to 
appear  by  a  preponderance  of  all  the  evidence  in  the  case. 

Crossing's— Signsis — Duty  to  Pedestrians. 

A  railroad  company  owes  the  duty  to  a  pedestrian  at  a  street  crossing 
to  give  timely  warning  of  the  approach  of  a  train,  though  there  is  no 
statute  or  ordinance  requiring  signals  to  be  given  at  street  crossings. 

Death  of  Child— Damages— Loss  of  Services. 

In  an  action  by  a  parent  for  the  wrongful  death  of  his  infant  son,  it  is 
proper  to  instruct  that  he  could  not  recover  the  value  of  the  child's  serv- 
ices independent  of  the  expense  of  caring  for  and  maintaining  him 
during  minority. 

Care  Required  of  Childran.t 

In  an  action  against  a  railroad  company  for  negligently  killing  plain- 
tiff's infant  son  at  a  street  crossing,  it  is  proper  to  instruct  that  the  care 
which  the  law  requires  a  child  to  exercise  is  according  to  his  maturity, 
experience,  and  capacity,  and  is  to  be  determined  by  the  jury  on  all  the 
facts  of  the  particular  case. 

Appeal  from  Sapsrior  Court,  Marion  County;  Jas.  M. 
Leathers,  Judge. 

Action   by  James  H.  Miles  against  the  Cleveland,   Cin- 

tAs  to  the  degree  of  care  required  of  children  for  their  own  pro- 
tection, see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co. 
(I^a.),  9  R.  R.  R.  240,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  240,  where 
all  the  preceding  authorities  in  this  series  axe  collected. 
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cinoati,  Chicago  &  St.  Louis  Railway  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Affirmed.  Transferred 
from  Appellate  Court  under  section  1337^1,  Burns'  Ann.  St. 
1901. 

Elliott,  Elliott  &  Littleton,  for  appellant. 
Kealing  &  Hugg,  for  appellee. 

DOWLING,  J.  The  infant  son  of  the  appellee  was  run 
over  and  killed  April  10,  1901,  at  a  street  crossing  in  the  city 
of  Indianapolis,  on  the  east  track  of  the  Indianapolis  Union 
Railway  Company,  by  a  locomotive  and  car  owned  by  the 
appellant,  and  then  and  there  being  run  by  it  on  said  track. 
This  action  was  brought  by  the  father  against  both  com- 
panies to  recover  damages  for  the  injury  to  and  death  of  his 
child.  On  the  trial,  upon  a  peremptory  instruction  by  the 
court,  the  jury  returned  a  verdict  in  favor  of  the  Indianapolis 
Union  Railway  Company,  and  thereafter  the  cause  proceeded 
against  the  appellant  alone. 

The  complaint  was  in  two  paragraphs,  and  the  first  alleged 
that  the  negligence  of  the  appellant  consisted  in  running  its 
locomotive,  drawing  a  caboose,  over  and  along  one  of  two 
parallel  tracks  nine  feet  distant  from  each  other,  and  over 
and  across  their  intersection  with  Morris  street,  one  of  the 
public  streets  of  said  city,  at  a  reckless  and  dangerous  rate 
of  speed,  to  wit,  30  miles  per  hour,  while  a  long  train  of 
freight  cars  was  running  in  the  opposite  direction  on  the 
other  track,  completely  shutting  out  of  view  said  locomotive 
and  car,  and  drowning  the  noise  thereof;  that  the  appellant 
failed'to  give  to  the  decedent  notice  of  the  approach  of  said 
locomotive  and  car  by  ringing  the  bell  or  sounding  the 
whistle  on  said  locomotive,  and  that  the  watchman  at  said 
intersection,  employed  and  kept  there  by  the  Indianapolis 
Union  Railway  Company,  did  not  warn  the  decedent  of  the 
approach  of  the  said  locomotive  and  car,  as  it  was  his  duty 
under  his  employment  to  do;  that  appellant's  son,  with  other 
persons,  was  waiting  on  the  sidewalk  on  Morris  street,  just 
west  of  the  west  track,  to  cross  over  said  tracks  to  a  point 
immediately  east  of  the  east  track  so  soon  as  said  train  on 
the  west  track  should  move  off  of  said  crossing;  that  the  said 
moving  freight  train  on  said  west  track,  going  south,  pre-- 
vented  appellant's  son  from  seeing  the  approaching  locomo- 
tive and  car  coming  north  on  the  east  track,  and  that  the 
noise  made  by  it  prevented  him  from  hearing  the  approach 
of  said  locomotive  and  car;  that,  as  soon  as  the  north  end  of 
the  said  freight  train  had  moved  far  enough  south  to  enable 
appellant's  son  to  cross  the  west  track,  he  started  to  do  so, 
without  notice  or  warning  of  the  approach  of  the  said  loco- 
motive and  car  on  the  east  track,  and  without  fault  or  care-- 
lessness  on  his  part,  when  the  appellant  carelessly  and 
negligently  ran  its  said  locomotive  and  car  at  a  dangerous 
rate  of  speed*  to  wit,  30  miles  per  hour,  and  without  any 
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signal  of  its  approach,  against  and  upon  appellant's  son, 
wounding  and  injuring  him  so  that  in  one  hour  he  died.  It 
was  also  alleged,  in  connection  with  the  charge  of  negligence 
on  the  part  of  the  appellant,  that  the  said  railroad  crossing 
was  in  a  thickly  settled  part  of  the  city  of  Indianapolis,  and  was 
much  used  by  travelers  on  foot  and  in  vehicles.  The  second 
paragraph  of  the  complaint  was  similar  to  the  first,  but  con- 
tained the  additional  averment  that  the  train  which  struck 
and  killed  the  child  was  being  run  at  a  high  rate  of  speed,  to 
wit,  30  miles  per  hour,  in  violation  of  an  ordinance  of  the 
city  of  Indianapolis  of  March  12,  1866,  limiting  the  speed  of 
trains  within  the  city  to  four  miles  per  hour.  No  question  is 
made  as  to  the  other  and  merely  formal  averments  of  the 
complaint,  and  it  is  not  necessary  to  set  them  out.  A  de- 
murrer to  each  paragraph  of  the  complaint  for  want  of  su£G- 
cient  facts  was  overiuled,  the  appellant  filed  its  answer  in 
denial,  and  the  cause  was  submitted  to  the  jury  for  trial. 
After  all  the  evidence  was  given,  written  requests  for  instruc- 
tions filed,  and  a  part  of  the  argument  heard,  the  court,  on 
motion  of  the  appellee,  and  over  the  objection  and  excep- 
tion of  the  appellant,  permitted  the  appellee  to  amend  each 
paragraph  of  his  complaint  by  inserting  these  words:  ''That 
by  reason  cf  the  death  of  said  Harry  Walden  Miles,  caused 
by  the  negligent  acts  of  the  defendant  as  aforesaid,  he,  the 
plaintiff,  was  deprived  of  the  services  of  his  said  son  from  the 
time  of  his  death,  as  aforesaid,  to  the  time  he  would  have 
arrived  at  the  age  of  twenty-one  years,  which  services  the 
plaintiff  alleges  were,  and  would  have  been,  of  the  value  of 
ten  thousand  ($10,000)  dollars  to  him.''  The  appellant  then 
moved  that  the  appellee  be  required  to  file  his  complaint  as 
an  amended  complaint,  which  motion  was  overruled.  Appel- 
lant next  demurred  to  each  paragraph  of  the  complaint  as 
amended.  These  demurrers  were  overruled.  A  verdict  was 
returned  for  the  appellee,  and,  over  a  motion  by  appellant 
for  a  new  trial,  judgment  was  rendered  on  the  verdict.  All 
these  rulings  of  the  court  on  the  demurrers  and  motions  are 
assigned  for  error. 

Does  the  complaint  contain  a  sufficient  charge  of  actiona- 
ble negligence  on  the  part  of  the  appellant?  If  so,  was  the 
child  of  the  appellee  guilty  of  contributory  fault?  It  is  well 
settled  that,  where  one  or  more  railroad  tracks  cross  a  pub- 
lic street  of  a  city  in  a  populous  neighborhood,  greater 
vigilance  and  care  on  the  part  of  the  company  to  avoid  injuring 
persons  using  the  street  are  required  than  at  ordinary  high- 
way crossings  in  the  country,  or  in  sparsely  settled  and  un- 
frequented places.  In  this,  as  in  other  cases,  the  degree  of 
care  to  be  exercised  by  the  company  must  be  commensurate 
with  the  dangers  of  the  particular  situation  created  by  its 
use  of  the  street.  It  may  have  the  right  to  occupy  the  street 
with  its  tracks,  and  to  use  them  for  the  purpose  of  moving 
its  locomotives,  cars,  and  trains,  but  it  has  no  exclusive  right 
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to  the  use  of  the  street,  and  the  law  imposes  upon  it,  as  upon 
all  other  persons,  the  duty  of  using  its  property  in  such  man- 
ner as  not  to  injure  others  who  are  themselves  lawfully  using 
the  street  and  crossing.  The  running  of  locomotives  and 
trains  at  a  high  rate  of  speed  over  street  crossings  in  a  city, 
even  where  the  ordinary  signals  or  the  statutory  warnings 
are  given,  may  constitute  negligence,  and  render  the  com- 
pany liable  for  injuries  occasioned  thereby.  And,  where  no 
signals  are  required  by  statute,  a  failure  to  give  reasonable 
notice  and  warning  of  the  approach  of  a  locomotive  by  ring- 
ing the  bell  or  sounding  the  whistle  may  subject  the  com- 
pany to  liability,  where  a  traveler  at  the  crossing  is  injured 
without  contributoty  fault  on  his  part.  If  the  dangers  of  the 
situation  require  it,  extraordinary  precautions  must  be  taken 
by  the  company  to  protect  the  public  from  injuries  likely  to 
occur  at  such  crossing.  Neither  the  ringing  of  the  locomo- 
tive bell,  nor  the  sounding  of  the  whistle,  nor  the  maintenance 
of  a  flagman  at  a  street  crossing  is  sufficient  of  itself  to  exon- 
erate the  railroad  company  from  responsibility  for  an  acci- 
dent and  injury  resulting  from  the  high  and  dangerous  speed 
of  the  train,  if  these  precautions  were  inadequate  to  render 
the  public  I'easonably  safe  and  secure  in  the  lawful  and  care- 
ful use  of  the  street.  In  such  cases,  if  grade  crossings  are 
maintained,  a  material  reduction  of  the  speed  of  the  train,^  or 
the  erection  and  maintenance  of  safety  gates,  or  other  like 
measures,  may  be  the  only  means,  or  the  most  reasonable  and 
available  means,  by  which  the  persons  lawfully  and  carefully 
using  the  street  may  be  sufficiently  protected  against  acci- 
dent. At  such  crossings,  where  there  are  two  or  more  tracks 
parallel  with  each  other  and  only  a  few  feet  apart,  the  risk  of 
accident  is  greatly  increased,  and  it  is  necessarily  dangerous 
to  a  very  high  degree  to  run  two  trains  in  opposite  directions 
on  the  parallel  tracks  at  the  same  time,  the  one  entirely  hid- 
ing the  other  from  the  view  of  passengers  waiting  to  cross 
the  tracks  and  drowning  the  noise  of  the  farther  train. 

The  Chicago,  etc.,  R.  Co.  v.  Boggs,  loi  Ind.  522,  si  Am. 
Rep.  761,  is  a  strong  case,  and  is  very  much  in  point.  There 
one  train  followed  another  so  closely  on  the  same  track  that 
the  noise  of  the  first  train  drowned  the  signals  of  the  train 
following  it,  and  a  traveler  was  struck  and  seriously  injured 
by  the  second  train.  Upon  this  branch  of  the  case  the  court 
said:  ''It  may  be  laid  down  as  settled  law  that  the  omission 
to  give  the  signals  required  by  the  statute  constitutes  culpa- 
ble negligence,  and  that  such  signals  are  intended  to  warn 
travelers  in  lawful  use  of  the  highway  of  approaching  trains. 
As  this  is  settled  law,  positively  declared  by  statute,  the  rail- 
road company  cannot  disobey  it  without  incurring  liability  to 
a  traveler  who  is  injured  without  fault  on  his  part  contribut- 
ing to  the  injury.  Nor  can  the  company  by  its  own  wrong 
render  unavailing  the  signals  required  by  law.  If  it  runs  one 
train  so  close  upon  another  that  there  is  no  time  to  give  the 
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warning  in  the  manner  prescribed  by  law,  it  is  guilty  of  neg- 
ligence. It  is  obvious  that  the  object  of  the  statute  would  be 
defeated  if  one  train  could  be  run  so  close  upon  another  as 
that  the  noise  and  rumble  of  the  leading  train  would  drown 
the  signals  of  the  train  following  ^  it.  Railroad  companies 
have  no  greater  rights  to  the  crossing  than  the  traveler,  ex* 
cept  the  right  to  priority  in  passing,  and  they  have  no  right 
to  do  any  act  that  will  mislead  a  traveler  and  expose  him  to 
needless  danger.  *  *  *  There  are  many  cases  holding 
that  if  a  railroad  company  creates  an  appearance  of  safety, 
and  a  traveler,  influenced  by  the  appearance,  enters  upon  the 
track  and  is  injured,  he  may  maintain  an  action  for  injuries 
resulting  from  the  negligence.  *  *  *  This  principle 
applies  here,  and  is,  indeed,  essentially  ^he  same  as  that  de-^ 
clared  in  the  cases  we  have  referred  to.  It  certainly  is  neg- 
ligence to  create  an  appearance  of  safety  where  there  is,  in 
fact,  danger,  and  such  a  false  appearance  is  created  when 
one  train  follows  another  so  closely  as  not  to  allow  time  for 
giving  the  signals  prescribed  by  statute.  *  *  *  if  t^^e 
traveler  can,  by  the  exercise  of  ordinary  prudence,  discern 
and  avoid  the  danger,  he  must,  of  course,  do  so,  but  this  by 
no  means  proves  that  the  wrongful  act  of  the  railroad  com- 
pany does  not  constitute  negligence.  *  *  *  We  think  the 
court  did  right  in  this  case  in  instructing  the  jury  that  if  the 
view  of  the  track  from  the  highway  was  obstructed  so  that 
a  train  could  not  be  seen,  and  the  appellant  ran  a  train  so 
close  behind  another  as  not  to  allow  time  for  the  statutory 
signals  to  be  given,  the  railroad  company  was  guilty  of  neg- 
ligence." 

Indianapolis  Union  Railway  Company  v.  Neubaucher,  i6 
Ind.  App.  21,  43  N.  E.  576,  44  N.  E.  669,  is  still  more  closely 
analogous  to  the  present  case,  the  accident  having  occurred 
in  precisely  the  same  manner  on  the  parallel  tracks  of  the 
same  company.  The  law  was  thus  stated  by  the  court:  ''A 
feature  of  the  negligence  charged,  or,  perhaps,  more  correctly 
speaking,  a  reason  for  the  requirement  of  special  precau- 
tionary measures,  was  the  running  of  trains  so  <:losely 
together  on  the  tracks  as* to  cause  the  noises  made  by  such 
running  to  prevent  a  person  attempting  to  cross  from  hear- 
ing the  distinct  sound  of  the  approaching  train,  or  its  signals. 
To  permit  such  noises  and  the  passing  of  trains  at  such  short 
intervals  was  not  necessarily  negligence,  but  it  necessarily 
created  additional  danger  to  the  pedestrian  who  might  de- 
sire to  cross,  and  brought  with  it  the  necessary  requirement 
of  providing  such  signals  of  warning  as  would  be  sure  to 
apprise  travelers  over  the  crossing  of  the  approach  of 
trains." 

Louisville,  etc.,  Ry.  Co.  v.  Rush,  127  Ind.  545,  26  N.  E. 
loio,  has  many  features  in  common  with  the  case  before  us. 

These  decisions  seem  to  be  well  supported  by  the  author- 
ities.    Broom's  Leg.  Max.  36s;  Heaven  v.  Pender,  11   Q.  B. 
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D.  S03;  Hill  V.  Portland,  etc.,  R.  Co.,  SS  ^^-  438f  92  Am. 
Dec.  601;  Louisville,  etc.,  Ry.  Co.  v.  Rush,  127  Ind.  545,  26 
N.  E.  loio;  Chicago,  etc.,  R.  R.  Co.  v.  Spilker,  134 Ind.  380. 
33  N.  E.  280,  34  N.  E.  218;  7  A.  &  E.  Ency.  Law  (2d  Ed.) 
405,  and  notes;  Indianapolis,  etc.,  Ry.  Co.  v.  Wilson,  134 
Ind.  95,  33  N.  E.  793;  Louisville,  etc.,  Ry.  Co.  v.  Sears,  11 
Ind.  App.  6S4,  38  N.  E.  837;  Pennsylvania  Co.  v.  McCaffrey, 
139  Ind.  430,  38  N.  E.  67,  29  L.  R.  A.  104. 

In  the  case  before  us  the  crossing  was>  in  a  city,  and  the 
statute  requiring  a  whistle  to  be  blown  when  the  train  was  80 
rods  from  the  crossing  did  not  apply.  But  it  was  no  less  the 
duty  of  the  appellant  to  give  to  travelers  approaching  its 
traclcs  reasonable  warning  of  the  coming  of  the  train  on  the 
east  track.  As  it  was  hidden  from  sight  by  the  train  on  the 
west  track,  and  as  that  train  completely  drowned  the  noise 
made  by  it,  the  appellant  was  negligent  in  running  the  train 
on  the  east  track  so  close  to  the  train  on  the  west  track  that 
these  results  followed. 

The  complaint  alleges  that  appellant's  child  was  11  years 
of  age.  The  only  care  which  could  be  required  from  him 
was  such  as  he  could  reasonably  be  expected  to  exercise,  bis 
age,  intelligence,  and  experience  being  considered.  Nothing 
in  the  complaint  authorizes  the  inference  that  he  failed  to  use 
such  care.  Under  the  allegations  of  the  complaint  it  was  a 
question  for  the  jury  whether  he  did  so.  Atchison,  etc.,  R. 
Co.  V.  Hardy,  94  Fed.  294,  37  C.  C.  A.  359;  Steele  v. 
Northern,  etc.,  R.  Co.,  21  Wash.  287,  57  Pac.  820;  Davidson 
V.  Lake  Shore,  etc.,  R.  Co.,  179  Pa.  227,  36  Atl.  291.  We 
are  of  the  opinion  that  the  complaint  was  sufficient  to  with- 
stand a  demurrer,  and  that  the  court  did  not  err  in  so  decid- 
ing. 

At  the  close  of  the  evidence,  and  after  the  case  had  been 
argued  by  the  attorneys  for  the  Indianapolis  Union  Railway 
Company,  the  court  permitted  the  appellee  to  amend  each 
paragraph  of  the  complaint  by  inserting  an  allegation  that 
by  the  death  of  his  son  the  appellee  was  deprived  of  his  serv- 
ices, which  were  of  the  value  of  $10,000.  The  complaint 
would  probably  have  been  su£Bcient  without  this  averment. 
It  already  contained  allegations  of  the  relationship  of  the 
appellee  to  the  child,  that  the  latter  resided  with  the  appel- 
lee, that  he  was  1 1  years  old,  healthy  and  strong,  that  the 
appellee  was  entitled  to  his  services,  care,  and  custody,  and 
that  he  was  killed  by  the  negligence  of  the  appellant,  to  the 
damage  of  the  appellee  $10,000.  Although  the  allegation 
'4hat  the  plaintiff  thereby  lost  and  was  deprived  of  the  serv- 
ices and  assistance  of"  the  child  or  wife  injured  was  generally 
inserted  in  declarations  at  common  law  in  actions  by  the 
father,  master,  or  husband,  yet  it  seems  to  be  rather  a  con- 
clusion from  the  other  facts  pleaded  than  a  material  aver- 
ment of  an  independent  fact,  and  we  have  found  no  case 
where  a  declaration  was  held  bad  on  general  demurrer  be- 
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cause  of  its  omission.  2Chitty»  PI.  855,  8s6.  In  the  present 
case  the  evidence  already  before  the  jury  fully  authorized  the 
addition  of  the  averment,  and  no  further  evidence  was  given 
under  it.  Such  amendments  are  very  much  under  the  con- 
trol of  the  court,  and  we  think  there  was  no  abuse  of  judicial 
discretion  in  permitting  the  amendment  to  be  made.  Sec- 
tions 397,  399,  Burns'  Ann.  St.  1901;  Citizens'  Bank  v. 
Adams,  91  Ind.  280;  City  of  Huntington  v.  Folk,  154  Ind. 
91,  54  N.  E.  759.  The  appellant  did  not  show  by  affidavit 
that  it  was  in  any  way  prejudiced  by  the  amendment,  nor  ask 
for  a  continuance  because  of  it  Section  397,  Burns'  Ann. 
St.  1901;  The  Toledo,  etc.,  R.  R.  Co.  v.  Stephenson,  Trus- 
tee, etc.,  131  Ind.  203,  30  N.  E.  1082.  The  refusal  of  the 
court  to  require  the  appellee  to  file  his  complaint  after  the 
addition  of  the  averment  of  the  loss  of  the  services  of  his  son 
did  not  constitute  reversible  error.  The  court  permitted 
the  appellant  to  file  a  demurrer  to  each  paragraph  after  the 
amendment,  so  that  the  question  of  the  sufficiency  of  the 
pleading  was  again  raised,  and  the  benefit  of  exceptions  to 
the  rulings  thereon  was  fully  saved  to  appellant.  The 
amendment  did  not  in  any  way  impair  the  complaint,  and, 
as  we  have  held  that  the  pleading  was  sufficient  before  the 
amendment,  it  is  not  necessary  to  add  anything  to  our  pre- 
vious statement  of  our  reasons  for  so  regarding  it.  The 
demurrers  to  the  paragraphs  as  amended  were  properly  over- 
ruled. 

The  last  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  There  is  little  or  no  controversy  concerning  the 
facts.  Whether  the  appellant  was  or  was  not  negligent  in 
running  its  trains  on  the  parallel  tracks,  and  whether  it 
adopted  reasonable  precautions  to  prevent  accidents  to 
travelers  who  were  using  the  street  at  the  crossing,  were 
questions  of  fact  for  the  jury.  So,  also,  was  the  question  in 
regard  to  the  care  to  be  exercised  by  a  child  11  years  of  age 
suddenly  placed  in  such  a  situation  of  danger  and  confusion 
by  the  negligent  and  wrongful  conduct  of  the  railroad  com- 
pany. The  evidence  as  to  the  negligence  of  the  appellant 
and  the  absence  of  contributory  fault  on  the  part  of  the  child 
was  sufficient  to  sustain  the  verdict  in  these  particulars,  and 
we  do  not  feel  authorized  to  set  it  aside.  This  case  is  readily 
distinguishable  from  Oleson  v.  Lake  Shore,  etc.,  R.  Co.,  143 
Ind.  405,  42  N.  E.  736,  32  L.  R.  A.  149,  and  the  cases  therein 
cited,  both  as  to  the  particular  circumstances  and  conditions 
under  which  the  injury  occurred,  and  the  fact  that  in  this  case 
the  person  injured  was  a  child  and  not  an  adult. 

Objection  is  made  by  counsel  for  appellant  to  the  4th,  8th, 
i8th,  and  19th  instructions  given  by  the  court,  and  to  the  re- 
fusal of  the  court  to  give  the  2d,  3d,  6th,  7th,  loth,  nth,  and 
14th  instructions  asked  for  by  appellant.  The  supposed  error 
in  the  fourth  instruction  was  that  it  stated  that  the  burden  of 
proving  that  the  appellee's  son  was  guilty  of  contributory 
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negligence,  if  there  was  such  negligence,  was  upon  the  appel- 
lant, and  that  the  appellant  must  prove  that  fact  by  a  fair 
preponderance  of  the  evidence.  Had  this  been  all  that  was 
said  upon  the  subject,  the  instruction  would  have  been  incor- 
rect. But  it  was  not  all.  The  jury  were  fully  and  clearly  in- 
structed that  such  fact  need  not  be  established  by  the 
evidence  introduced  by  the  appellant,  but  that  it  would  be 
sufiBcient  if  it  was  made  to  appear  by  a  preponderance  of  the 
evidence  given  in  the  case,  whether  by  the  appellant  or  by 
the  appellee.  The  direction  of  the  court  upon  this  branch  of 
the  case  was  so  plain,  emphatic,  and  unmistakable  in  its 
meaning  that  we  cannot  believe  that  it  was  misunderstood 
by  the  jury,  or  that  they  were  misled  by  it  to  the  injury  of 
the  appellant.  It  was  strictly  correct  to  inform  the  jury  that 
contributory  negligence  was  a  matter  of  defense,  and  that  it 
might  be  proved  under  the  answer  of  general  denial.  The 
statement  that  the  appellant  must  prove  that  fact  by  a  fair 
preponderance  of  the  evidence  was,  in  other  parts  of  the  in- 
structions, so  modified  and  explained  that  it  could  not  mis- 
lead the  jury,  and  was  therefore  harmless.  Acts  1899,  p.  58; 
section  359a,  Burns'  Ann.  St.  1901;  Indianapolis  St.  R.  Co. 
V.  Taylor,  158  Ind.'  274,  279,  280,  63  N.  E.  456,  It  may  be 
added  that  the  whole  of  the  evidence,  taken  together, 
authorized  the  jury  to  find,  as  already  observed,  that  the 
appellee's  son  was  not  guilty  of  contributory  negligence,  but 
that  he  exercised  such  care  as  could  be  required  from  him, 
his  age,  intelligence,  and  experience  considered. 

The  eighth  instruction  properly  stated  that  it  was  the  duty 
of  the  appellant  ''to  give  timely  warning  of  the  approach  of 
a  train."  This  it  was  found  to  do,  whether  there  was  a  stat- 
ute or  ordinance  requiring  signals  to  be  given  at  the  street 
crossing,  or  otherwise.  It  was  a  measure  of  care  which  the 
law  exacted,  and  failure  to  exercise  it  at  such  a  crossing  as 
was  shown  to  exist  in  this  case  would  have  been  negligence 
on  the  part  of  the  railroad  company.  The  Chicago,  etc.,  R. 
Co.  V.  Boggs,  loi  Ind.  522,  supra;  Indianapolis  Union  Ry. 
Co.  V.  Neubaucher,  16  Ind.  App.  21,  supra;  Louisville,  etc., 
Ry.  Co.  V.  Rusk,  127  Ind.  545,  supra. 

The  eighteenth  instruction,  in  regard  to  the  measure  of 
damages  in  this  case,  was  not  materially  defective  or  mis- 
leading. The  jury  were  informed  by  it  that  the  appellee 
could  not  recover  ''the  value  of  such  services  independent  of 
the  expense  of  caring  for  and  maintaining  the  son  durins: 
minority." 

The  nineteenth  instruction  contains  an  accurate  statement 
of  the  law  regarding  the  care  to  be  exercised  by  children  of 
tender  years  in  situations  of  peril.  The  court  very  properly 
told  the  jury  that  the  care  which  the  law  requires  a  child  to 
exercise  is  according  to  his  maturity,  experience,  and 
capacity,  and  that  it  is  to  be  determined  by  the  jury  upon  the 
proof  of  all  the  facts  of  the  particular  case.     The  court  did 
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not  assume  that  the  appellee's  son  was  of  any  particular  age» 
althoagh  tbe  undispated  evidence  would  have  justified  it  in 
stating  that  he  was  an  infant  aged  ii  years.  If  the  language 
used  concerning  the  degree  of  care  to  be  exercised  by  an  in- 
fant was  not  technically  exact,  there  is  not  the  slightest  prob- 
ability that  the  jury  were  misled  by  any  failure  of  the  court 
to  observe  the  nice  distinction  pointed  out  by  counsel  be- 
tween degree  of  care  and  quantum  of  care. 

The  instructions  asked  by  the  appellant  and  refused  by  the 
court  need  not  be  set  out  or  considered  in  detail.  Some  of 
them  were  entirely  at  variance  with  the  views  expressed  in 
this  opinion;  the  others  related  to  subjects  on  which  the  jury 
had  been  properly  and  sufficiently  advised  by  the  court. 

We  do  not  find  in  the  amount  of  damages  assessed  for  the 
loss  of  the  services  of  appellee's  son  any  indication  of  unfair- 
ness, prejudice,  or  passion.  There  is  no  exact  standard  by 
which  the  value  of  the  services  of  a  minor  son  from  the  age 
of  II  years  to  the  age  of  21  years  can  be  measured,  and,  as  this 
boy  was  already  earning  money,  we  cannot  say  that  it  was 
improbable  that  he  would  have  continued  to  do  so,  and  that 
his  earnings  would  have  been  increased  from  year  to  year 
until  he  attained  his  majority. 

Our  conclusion  is  that  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial.  We  find  no  error  in  the  record. 
Judgment  affirmed. 

Batchelder  v.  Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire^  Merrimack^  April  S,  1904.) 

[57  Atl.  Rep.  926.] 

Accident  on  Track— Crossing  Signals.* 

Pab.  St.  1091,  p.  517,  c.  159,  §  6,  requiring  a  locomotive  approach-- 
ing  within  80  rods  of  a  grade  crossing  over  a  highway  to  give  two 
long  and  two  short  whistles  immediately  following  each  other,  and 
requiring  the  bell  to  be  rung,  etc.,  is  for  the  benetit  of  travelers  on 
the  highway,  and  not  for  the  benefit  of  persons  traveling  as  licenseea 
on  the  railway's  right  of  way. 
Same— Licensee— Contributory  Negligence. 

Where,  in  an  action  for  injuries  to  a  licensee  while  walking  on  a 
railroad  track,  plaintiff  by  the  exercise  of  ordinary  care  could  have 
seen  the  train  in  time  to  have  escaped  injury,  and  there  was  no 
proof  that  defendant's  servants  actually  knew  that  plaintiff  was. 
on  the  track  before  the  accident  or  that  their  knowledge  of  the  situa- 
tion was  in  any  respect  superior  to  that  of  plaintiff,  or  that  they 
intentionally  did  anything  to  put  her  off  her  guard,  and  she  had  full 
capacity  to  take  care  of  herself,  she  was  guilty  of  such  contributory 
negligence  as  precluded  a  recovery. 

Transferred  from  Superior  Court. 

Case  for  injuries  by  Hattie  B.  Batchelder  against 
the  Boston  &  Maine  Railroad.     A  nonsuit  was  ordered  at  the 

*See  foot-note  appended  to  Mitchell  v.  Union  Terminal  Sy.  Co. 
(Iowa),  10  R.  R.  R.  75,  33  Am.  &  EJng.  R.  Cas.,  N.  S.,  75,. 
where  all  the  preceding  authorities  in  this  series  arf  collected. 

11  R  R  R— 35 


1 


546       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Batchelder  v,  Boston  ft  M.  R.  R 

close  of  plaiotill's  evidence,  sabject  to  exception,  and  the 
case  was  transferred  to  the  Supreme  Court.  Exception  over- 
ruled. 

The  evidence  tended  to  prove  the  following  facts:  The 
plaintiff  was  struck  by  the  defendants'  train,  while  walking 
on  the  track  between  West  AndoVer  and  Potter  Place,  at 
about  5  o'clock  in  the  morning  of  December  6,  1901.  The 
country  is  sparsely  settled,  but  the  railroad  track  is  habitually 
used  for  such  travel  as  there  is  between  the  two  places  men- 
tioned. The  plaintiff  had  for  some  time  been  accustomed  to 
walk  over  the  track  at  about  the  same  time  in  the  morning, 
and  knew  that  a  train  which  ran  at  a  high  rate  of  speed  was 
due  at  that  time.  She  was  in  the  habit  of  relying  upon 
the  whistle  for  the  West  Andover  crossing  and  the  roar  of  the 
train  to  warn  her  of  its  approach;  but  on  the  morning  of  the 
accident  the  whistle  was  not  sounded,  and  she  neither  saw 
nor  heard  the  train  until  her  attention  was  attracted  by  the 
locomotive  headlight,  when  she  made  an  unsuccessful  attempt 
to  get  off  the  track.  She  was  about  2,600  feet  from  West 
Andover  when  struck,  and  could  have  seen  the  train  when  it 
was  3,900  feet  away.  She  looked  for  it  when  she  stepped 
upon  the  track,  and  two  or  three  times  afterward. 

Charles  F.   Flanders  and  Thomas  H.   Madigan,  Jr.,  for 
plaintiff. 
Streeter  &  HoUis,  for  defendants. 

YOUNG,  J.  The  plaintiff  cannot  complain  of  the  defend- 
ants' failure  to  perform  the  duties  imposed  on  them  by  sec- 
tion 6,  c.  159,  p.  517,  Pub.  St.  1901,  for  they  were  imposed 
on  the  defendants  for  the  benefit  of  travelers  on  the  highway, 
and  not  for  the  benefit  of  persons  traveling  on  their  right  of 
way.  Hill  v.  Railroad,  67  N.  H.  449,  32  Atl.  766;  Casista  v. 
Railroad,  69  N.  H.  649,  45  Atl.  712;  Smith  v.  Railroad,  70  N. 
H.  53,  83,  47  Atl.  290,  85  Am.  St.  Rep.  S96;  Gahagan  v. 
Raihroad,  70  N.  H.  441,  50  Atl.  146,  55  L.  R«  A.  426;  Roden 
V.  Railroad,  133  111.  72,  24  N.  E.  425,  23  Am.  St.  Rep.  585. 
When  the  plaintiff  was  injured  she  was  either  a  licensee  or  a 
trespasser;  that  is,  she  was  either  rightfully  or  wrongfully 
using  the  defendants'  right  of  way  for  her  private  business. 
Assuming  that  she  was  rightfully  there  (the  view  most  favor- 
able for  her),  and  that  the  defendants  ought  to  have  known 
of  her  presence,  she  cannot  recover. 

It  is  the  duty  of  every  one  to  use  ordinary  care  to  avoid 
injuring  not  only  those  with  whom  he  knows,  but  also  those 
with  whom  he  ought  to  know,  his  business  will  bring  him  in 
contact.  Nashua  Iron  &  Steel  Co.  v.  Railroad,  62  N.  .H.  159, 
161.  So,  upon  the  foregoing  assumption,  it  was  the  duty  of 
both  the  plaintiff  and  the  defendants  to  use  such  care  to  avoid 
injuring  each  other.  If  it  might  be  found  from  the  evidence 
that  the  defendants  would  have  discovered  the  plaintiff  in 
time  to  prevent  the  accident  if  they  had  used  ordinary  care» 
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it  cannot  be  found  that  she  wonld  not  have  seen  the  train  in 
time  to  escape  injary  if  she  had  used  the  same  care.  It  fol«- 
lows  that  she  cannot  recover  unless  circumstances  exist  which 
make  her  case  an  exception  to  the  rule  that  '^a  person  injured 
by  reason  of  his  want  of  ordinary  care,  or  (since  the  law 
makes  no  apportionment  between  actual  wrongdoers)  by  the 
joint  operation  of  his  own  and  another's  negh'gence,  is 
remediless."  Nashua  Iron  &  Steel  Co.  v.  Railroad,  62  N.  H. 
161.  The  circumstances  which  have  sometimes  been  held  to 
create  exceptions  to  this  rule  are  incapacity  on  the  part  of 
the  plaintiff,  superior  knowledge  on  the  part  of  the  defend- 
ant, and  the  intention  which  governed  the  action.  It  will 
not  be  necessary  to  consider  the  validity  of  these  exceptions, 
for  there  is  no  evidence  that  the  defendants  actually  knew  the 
plaintiff  was  on  the  track  before  the  accident,  that  their 
knowledge  of  the  situation  and  its  dangers  was  in  any  respect 
superior  to  hers,  that  they  intentionally  did  anything  to  put 
her  off  her  guard,  or  that  she  was  in  any  way  incapacitated 
for  taking  care  of  herself.  So  the  plaintiff's  failure  to  use 
ordinary  care  to  discover  the  approach  of  the  train  was,  in 
any  view  of  the  case,  a  part  of  the  cause  of  her  injury;  for 
her  fault  would  not  cease  to  be  the  cause  and  become  merely 
the  occasion  of  her  injury,  unless,  in  the  series  of  events  that 
resulted  in  the  accident,  a  wrongful  act  of  the  defendants 
was  subsequent  in  point  of  causation  to  her  failure  to  use 
ordinary  care  to  discover  the  train.  The  only  complaint  she 
makes  is  that  the  defendants  failed  to  use  such  care  to  dis- 
cover her  in  time  to  avoid  the  accident.  It  is  clear  that  their 
failure  to  perform  this  duty  concurred  both  in  point  of  time 
and  causation  with  her  failure  to  use  the  same  care  to  dis- 
cover the  train.  There  was  no  time  when  they  could  have 
discovered  her,  in  season  to  avoid  injuring  her,  within  which 
she  could  not  have  discovered  the  train  in  time  to  avoid  being 
injured/ 
Exception  overruled.    All  concurred. 


Ederle  v.  Vicksburg,  S.  &  P.  R.  Co.  et  al. 

{Supreme  Court  of  Louisiana,  April  2s ^  1904,) 

[36  So.  Rep.  664.] 

Switching  at  Intersection  for   Both  Companies  Done  by  Employees 
of  One  of  Them — Injury  to  Member  of  Switching  Crew  Thrown 
from  Car  of  Hit  Company  on  Track  of  Other  Company — Lia- 
bility of  Other  Company— Proximate  Cause— Privity  of  Relation. 
The  lines  of  the  Vicksburg,  Shreveport  Si  Pacific  Railroad  Company 
and  of  the  Arkansas  Southern  Railroad  Company  cross   at   right  an- 
gles at  Ruston.     The  business  of  the  companies  at  that  point  not  re- 
tjuiring  two  switching  engines  and  crews,  an  arrangement  was  made 
by  which  the  switching  required    for   its   purposes  by  the  Arkansas 
Southern   was  to  be  done  by  a  switch  engine  and  crew  of   the   other 
company;  the   latter  receiving  pay  for  the  work    according    to   the 
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number  of  cars 'switched.  A  coal  car  with  which  the  Arkansas 
had  no  connection  haviof?  been  placed  in  its  yards  by  the  mistake 
of  the  agents  of  the  Vicksburg,  Shreveport  Sl  Pacific  Railroad 
Company,  a  switching  engine  and  crew  of  the  latter  company  was 
sent  to  withdraw  it,  and,  in  the  act  of  doing  so,  one  of  the  switching 
crew  was,  while  the  engine  was  on  the  tracks  of  the  Arkansas 
Southern  Railroad  Company,  thrown  from  the  car  and  killed,  as  it 
was  alleged,  by  the  reckless  operation  of  the  same  over  a  bad  track : 
held,  that  the  Arkansas  Southern  Company  was  not  responsible  to 
the  employees  of  the  Vicksburg,  Shreveport  ft  Pacific  Railroad  Com- 
pany for  the  faulty  operation  of  the  switching  engine  by  those  in 
charge  of  it.  The  bad  condition  of  the  track  was  not  the  proximate 
cause  of  the  accident,  and  there  was  no  privity  between  the  Arkan- 
sas Southern  Railroad  Company  and  the  employees  of  the  other  com- 
pany. 
Liability  for  Death  of  Employee-yPontributory  Negligence. 

The  Vicksburg,  Shreveport  ^'Pacific  Railroad  Company  is  held  not 
responsible  for  the  death  of  the  switchman,  it  appearing  he  was 
thrown  or  fell  from  the  car  as  the  direct  result  of  his  own  reckless- 
ness or  imprudence. 

(Syllabus  by  the  Court.) 

Appeal  {rem  Fourth  Judicial  District  Court,  Parish  of 
Lincoln;  R.  B.  Dawkins,  Judge. 

Action  by  Mrs.  Amelia  Ederle  against  the  Vicksburg, 
Shreveport  &  Pacific  Railroad  Company  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Barksdale  &  Barksdale,  for  appellant. 
Stubbs  &  Russell,   for  appellee  Vicksburg,  S.  &  P.  R.  Co. 
Rose,  Hemingway  &  Rose,  for  appellee  Arkansas  Southern 
R.  Co. 

Statement  of  the  Case. 

NICHOLLS,  J.  The  plaintiff  prayed  for  a  judgment 
against  the  two  defendants  in  solido  for  the  sum  of  $25,000, 
and  interest.  The  district  court  rejected  her  demand,  and 
she  appealed. 

She  brought  suit  as  the  surviving  mother  of  George  D. 
Ederle.  In  support  of  her  demand  she  averred  that  her  son 
sustained  injuries  while  in  the  employment  of  the  Vicksburg^ 
Shreveport  &  Pacific  Railroad  Company  (referred  to  as  the 
v.,  S.  &  P.  R.  Co.),  on  the  premises  of  the  other  defendant 
company,  at  Ruston,  in  Lincoln,  from  the  effects  of  which 
he  died. 

That  before  and  up  to  said  date  he  was  employed  by  the 
v.,  S.  &  P.  R.  Co.  as  a  member  of  the  switching  crew  on 
duty  at  Ruston,  attached  to  engine  No.  313;  said  engine 
being  at  the  time  in  charge  of  one  R.  Blunt,  engineer.  That 
the  junction  of  the  Arkansas  Southern  Railroad  and  the 
v.,  S.  &  P.  R.  Co.  was  in  the  town  of  Ruston,  La.,  and  that 
at  the  time  of  his  injuries,  the  employees  of  the  V.,  S.  &  P. 
R.  Co.  were  doing  the  switching  for  the  Arkansas  Southern 
Railroad  Company;  said  engine  No.  313,  in  charge  of  R. 
Blunt,  engineer,  being  run  and  operated  by  the  employees  of 
the  v.,  S.  &  P.  R.  Co.  in  the  switchyards  and  on  the 
premises  both  of  the  V.,  S.  &   P.  R.  Co.  and  the  Arkansas 
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Southern  Railroad  Compaoy  by  contract  between  the  said 
corporations.  That  while  said  engine  No.  313  was  thus  being 
operated  under  the  control  of  the  V.,  S.  &  P.  employees  in 
the  yards  of  the  Arkansas  Southern  Railroad  Company, 
about  the  distance  of  two  blocks  or  squares  of  the  junction  of 
the  two  railroads,  and  while  there  in  the  process  of  switch- 
ing, a  certain  coal  car  belonging  to  the  Southern  Railroad 
Company  (No.  70,160),  and  while  loaded  with  coal,  was  pushed 
or  kicked  with  great  speed  by  the  said  engine  No.  313  from  a 
point  near  Louisiana  avenue,  in  the  town  of  Ruston,  La., 
along  the  main  line  of  the  track  of  the  Arkansas  Southern, 
southward,  and  said  Ederle,  in  his  capacity  as  switchman^ 
was  ordered  by  W.  T.  Welsh  at  the  time,  who  was  yardmaster 
in  the  employ  of  the  Arkansas  Southern  Railroad  Company, 
to  board  said  car  and  apply  the  brakes  thereto  and  stop  the 
same,  notwithstanding  the  extreme,  unusual,  and  dangerous 
rate  of  speed  at  which  said  car  was  at  the  time  running,  and. 
in  obedience  to  orders  of  the  yardmaster,  under  whose  direc- 
tion and  supervision  he  was  working,  her  son  did  board  said 
car  with  difficulty,  and  made  every  possible  effort  to  stop 
same,  but,  because  of  the  extreme  speed  of  said  loose  car, 
running  over  the  unfinished,  dilapidated,  unstable  track  of 
the  Arkansas  Southern  Railroad  Company,  he  was  thrown 
from  the  narrow  and  dangerous  position  in  which  he  was 
placed  in  the  front  end  of  said  car.  That  he  fell  from 
said  car  across  the  main  track  of  the  Arkansas  Southern  Rail- 
road Company.  That  his  body  was  run  over  by  the  wheels 
of  the  said  car,  and  his  right  leg  broken  and  lacerated  at  or 
about  the  knee. 

That  the  injury  to  her  son  was  caused  by  the  gross  negli- 
gence and  carelessness  of  the  railroad  companies  and  of  the 
employees  of  the  companies. 

That  the  said  R.  Blunt,  engineer  in  charge  of  said  engine 
No.  313,  was  incompetent  and  reckless  in  the  operation  of 
said  engine,  and  had  been  previous  to  the  accident  convicted 
and  several  times  tried  before  the  mayor's  court  of  the  town 
of  Ruston  for  the  reckless  and  dangerous  operation  of  said 
engine,  to  the  knowledge  of  said  railroad  companies.  That 
the  said  car  was,  at  the  time  the  injuries  were  received  by 
her  son,  running  loose,  without  any  engine  being  attached,  at 
a  rate  of  speed  which  was  at  the  time  prohibited  by  ordinance 
of  the  town  of  Ruston,  and  at  such  rate  of  speed  that  the 
boarding  and  stopping  of  the  car  was  in  the  highest  degree 
dangerous  and  impossible.  That  the  accident  occurred  after 
a  lengthy  season  of  rain,  and  during  a  heavy  downpour  of 
rain,  which  rendered  the  track  of  the  Arkansas  Southern  Rail- 
road, where  said  accident  occurred,  unstable  and  boggy,  and 
unusually  dangerous,  and  which  rendered  the  ground  and  the 
top  of  the  car  slick  and  difficult  to  stand  upon,  and  more  diffi- 
cult to  board  and  stop  the  said  car.  That  all  of  said  condi- 
tions were  disregarded  by  the  railroad  companies  and  their 
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employees,  and  especially  by  said  yardmaster  and  said  engi- 
neer. 

That  said  Southern  coal  car  was  extremely  dangerous  by 
reason  of  its  construction.  That  no  footing  was  provided  on 
said  car  for  a  man  to  stand  while  applying  the  brake,  and  no 
means  of  reaching  the  brake  was  provided.  That,  notwith- 
standing said  defects,  said  car  was  received  by  the  Arkansas 
Southern  Railroad  Company,  and  accepted,  and  negligently 
and  carelessly  classified  by  it  as  being  in  good  condition. 
That,  after  her  said  son  was  run  over  and  injured  as  afore- 
said, and  while  in  the  discharge  of  his  duty,  he  was  permitted 
by  said  companies  to  lie  in  the  rain  on  the  ground  where  he 
was  hurt  for  several  hours  without  medical  attention,  or  any 
effort  being  made  to  save  his  life.  That  the  said  railroad 
companies  failed  and  refused  to  summon  or  permit  to  be 
called  to  his  relief  either  of  their  physicians  or  surgeons. 

That  said  accident  to  her  son  was  due  wholly  and  solely  to 
the  wanton  negligence  and  gross  carelessness  of  the  said  rail- 
road companies,  and  the  employees  thereof ,  without  any  fault 
whatever  on  the  part  of  her  said  son. 

That  her  said  son  left  no  widow  or  minor  children  or 
father,  and  that  the  cause  of  action  of  the  said  Ederle  for  the 
injuries  and  suffering  aforesaid  survived,  by  his  death,  in 
favor  of  petitioner  alone.  That  after  said  accident  was  in- 
flicted, and  before  his  death,  he  suffered  great  pain,  anguish, 
and  agony  for  more  than  24  hours.  That  petitioner  was  not 
financially  independent.  That  she  had  no  means,  scarcely, 
and  her  said  son  contributed  largely  to  her  support  and 
maintenance.  That  by  his  death  she  was  deprived  of  said 
support,  and  had  been  damaged  in  the  sum  of  $5,000.  That 
in  the  death  of  her  said  son  she  had  been  deprived  of  his 
love,  affection,  and  companionship,  and  was  thereby  injured, 
to  the  extent  and  in  the  sum  of  $10,000.  That  for  his  pain, 
suffering,  and  agony  she  was  entitled  to  recover  damages  in 
the  sum  of  $10,000. 

She  prayed  for  judgment  accordingly. 

The  Arkansas  Southern  Railroad  Company  excepted  that 
there  was  no  priority  of  contract  alleged  by  plaintiff  between 
defendant  and  the  V.,  S.  &  P.  R.  Co.,  and  no  allegation  suffi- 
cient to  connect  the  two  defendants  so  as  to  legally  bind 
them  both  for  any  damage  in  this  case.  It  pleaded  a  mis- 
joinder of  parties  defendant.  It  subsequently  filed  an  excep- 
tion that  no  cause  of  action  had  been  alleged.  Thereafter, 
under  reservation,  it  filed  an  answer.  After  pleading  the 
general  issue,  it  admitted  that  plaintiff's  son  was  injured 
on  its  track  while  working  with  the  switch-engine  crew.  But 
it  alleged  that  it  had  no  control  over  the  said  switching  crew, 
and  none  of  the  said  switching  crew  were  under  the  control 
or  employ  of  this  defendant,  and  this  defendant  was  ia  no 
way  responsible  for  that  of  that  crew.  But  in  the  alterna- 
tive, should  the  court  hold  otherwise,  and  hold  that  this  de- 
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fendaot  was  in  any  way  responsible  for  the  acts  of  the 
switching  crew«  then  and  in  that  event  this  defendant  alleged 
that  the  plaintiff's  son  was  an  expert  switchman  of  expe- 
rience, and  accepted  the  position  as  switchman  under  the  em- 
ploy of  the  v.,  S.  &  P.  R.  Co.,  and  took  all  the  risks 
necessary  attending  that  position,  and  it  was  not  responsible 
for  any  voluntary  risk  he  may  have  taken,  and  of  which  he 
was  aware. 

It  pleaded  contributory  negligence  on  the  part  of  the  de- 
ceased, George  D.  Ederle,  and  averred  that  he  was  about  the 
age  of  21  years,  mature,  and  of  long  experience  as  brakeman 
in  railroading  and  switching  cars,  and  that  plaintiff  had  no 
legal  cause  of  action  against  this  defendant,  and  no  legal 
right  to  recover  in  this  case. 

In  view  of  the  premises,  defendant  prayed  that  plaintiff's 
demands  be  rejected,  with  costs,  and  for  general  relief. 

The  v.,  S.  &  P.  R.  Co.  answered.  After  pleading  the  gen- 
eral issue,  it  averred  that  the  deceased  was  well  aware  of  the 
hazardous  occupation  in  which  he  was  engaged,  knew  the 
character  of  the  weather  prevailing  at  the  time  of  the  acci- 
dent, and  knew  the  condition  of  the  track,  which  respondent 
specially  denied  was  bad,  and  averred  to  be  in  safe  condition; 
averred  that  he  took  all  the  risks  incident  to  his  said  employ- 
ment, and  that  he  knew  it  was  customary  for  railroads  to 
make  switches  by  kicking  cars,  as  was  averred  by  plaintiff's 
petition,  and  that  he  had  himself  made  switches  in  like  man- 
ner with  the  same  kind  of  car,  at  the  same  locality,  on 
numerous  occasions;  averred  that  the  accident  was  due  solely 
and  entirely  to  the  negligence  and  carelessness  of  the  de- 
ceased, and  to  his  physical  condition,  resulting  from  an  over- 
indulgence in  intoxicants  several  hours  previous  to  the  acci- 
dent, which,  although  on  the  same  day,  and  just  preceding 
the  accident,  was  unknown  to  it,  as  he  claimed  and  appeared 
to  company's  employees  to  be  sober. 

In  view  of  the  premises,  it  prayed  that  plaintiff's  demands 
be  rejected,  and  her  suit  dismissed. 

Opinion. 

Ruston,  the  town  in  which  the  injury  to  plaintiff's  son  took 
place  through  the  fault,  as  she  alleged,  of  both  of  the  defend- 
ant railroad  corporations,  is  the  junction  of  the  lines  of  those 
companies;  the  tracks  of  the  Vicksburg,  Shreveport  &  Pacific 
Railroad  Company,  running  east  and  west,  and  those  of  the 
Arkansas  Southern  running  north  and  south. 

The  switching  work  of  the  two  companies  being  insu£Bcient 
to  require  the  employment  of  two  switching  crews,  an 
arrangement  was  made  between  the  two  companies  by  which 
the  switching  needed  by  the  Arkansas  Southern  for  its  own 
purposes  on  its  own  tracks  was  performed  by  the  use  of  a 
switch  engine  belonging  to  the  V.,  S.  &  P.  R.  Co.,  operated 
by  a  switching  crew  employed  by,  and  under  the  exclusive 
control  of,  that  company;  as  to  the  performance  of  the  work, 
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the  former  company,  however,  paying  the  latter  for  the  work 
done  for  it,  according  to  the  number  of  cars  which  it  switched 
for  and  in  its  behalf.  The  yards  of  the  two  companies  were 
distinct,  though  connected  with  each  other,  the  yard  of  the 
Vicksburg  Road  being  to  the  south  of  the  other.     It  appears 

that  on  or  about  the day  of a  coal  car,   with 

which  the  Arkansas  Southern  Company  had  no  connection 
whatever,  had  been  placed  in  its  yard  by  the  mistake  of  the 
officials  of  the  other  road,  and  on  that  day  its  agents  sent  its 
switching  crew  and  engine  upon  the  tracks  of  the  Arkansas 
Southern  to  transfer  the  car  to  its  own  yard.  The  switching 
crew  and  engine  went  to  the  side  track  upon  which  this  car 
was  standing,  attached  it  to  the  switching  engine,  and  took  it 
upon  the  main  track  of  the  Arkansas  Southern.  After  back- 
ing the  engine  about  a  car  length  on  that  track,  it  detached 
the  car  from  the  engine  and  sent  it  down  the  track,  south- 
ward, under  the  force  which  had  been  applied  to  it  by  the 
moving  engine.  The  switching  crew  consisted  of  Walsh,  the 
yardmaster.  Blunt,  the  engineer,  a  negro  fireman,  and  two 
switchmen — one  a  negro,  and  the  other  George  Ederle,  the 
plaintiff's  son. 

After  the  engine,  with  the  car  attached,  had  passed  from 
the  side  to  the  main  track,  and  was  backing  down  the  niain 
track,  but  before  the  coal  car  was  detached  from  the  engine, 
Ederle,  who  was  standing  alongside  of  the  track,  jumped 
upon  the  coal  car  at  its  southern  end  as  it  was  passing  him ; 
the  backing  apparatus  of  the  car  being  at  that  end.  He  got 
upon  the  car  without  difficulty  or  trouble,  and  set  about  at 
once  to  hold  the  car  in  check  by  means  of  the  brake;  but, 
after  proceeding  down  the  track  for  some  distance,  he  fell 
from  the  car,  and  was  so  badly  crushed  by  it  as  to  require  the 
amputation  of  his  leg,  carrying  with  it  his  death,  as  the  re- 
sult. It  is  specially  charged  against  the  Arkansas  Southern 
Railroad  Company  that  its  track  between  the  point  at  which 
Ederle  boarded  the  car,  up  to  and  including  that  at  which  he 
fell  from  it,  was  in  a  wretchedly  bad  condition;  that  Blunt, 
the  engineer,  backed  the  engine,  with  the  car  attached  down 
the  main  track  with  reckless  force,  and  sent  the  detached  car 
down  the  track  with  such  a  dangerous  rate  of  speed,  and  such 
jerking  and  rocking  movements  upon  uneven  and  moving 
unstable  rails  and  ties,  as  to  fiing  Ederle  from  it  to  the 
ground,  in  spite  of  his  exertions.  The  evidence  establishes 
as  a  fact  that  the  track  of  the  Arkansas  Southern  was  in  bad 
condition,  but  the  track  in  question  was  its  main  track,  and 
the  company  was  in  full  operation  as  a  going  railroad  cor- 
poration, with  no  injurious  consequences  shown  to  have  re- 
sulted to  the  public  or  to  its  own  employees  from  its  defective 
condition,  so  far  as  the  record  shows.  It  cannot  be  said  to 
have  been  dangerous  per  se.  It  would  only  become  so  by  the 
operation  of  cars  upon  it  without  proper  and  due  care.  The 
grade  of  the  track  between  the  points  at  which  Ederle  got 
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upon,  and  that  at  which  he  fell  from,  the  car,  the  evidence 
establishes,  was  what  is  termed  a ''water  grade,"  which  is 
defined  by  the  witnesses  as  a  gentle  grade — one  such  as  was 
only  sufiBciently  inclined  to  cause  ''water  to  fiow  down  it." 
If  the  injury  received  by  plaintiff's  son  was  occasioned  by  the 
faulty  operation  of  the  cars  upon  which  and  while  he  was 
working  as  the  employee  of  the  Vicksburg,  Shreveport  & 
Pacific  Railroad  Company,  in  the  execution  of  its  own  work, 
plaintifi  must  look  to  his  employers,  and  not  to  the  Arkansas 
Southern  Railroad  Company.  Counsel  of  that  company 
forcibly  urge  that  it  was  under  no  contractual  obligation  to 
the  deceased.  It  had  not,  and  could  not  have,  discharged 
him.  It  had  not  employed  and  could  not  have  employed  any 
of  his  cc-workers.  It  had  no  control  over  the  persons  who 
would  be  sent  to  do  the  work.  It  had  employed  the  V.,  S.  & 
P.  R.  Co.  to  do  its  switching,  but  who  it  would  have  to  do 
it,  and  how  they  should  do  it,  was  a  matter  within  its  exclu- 
sive control.  It  could  demand  that  the  switching  be  done, 
but  the  v.,  S.  &  P.  R.  Co.  alone  directed  the  method  of 
doing  it.  The  Arkansas  Southern  furnished  the  switchyard 
where  the  work  was  to  be  done,  but  the  other  company  did 
the  switching.  Whatever  defects  the  yard  contained  were  on 
the  surface,  and  obvious  to  the  deceased.  If  the  track  was 
dangerous,  he  should  not  have  proceeded  with  the  work.  If 
it  was  safe  when  carefully  used,  the  accident  was  attributable 
to  no  fault  of  the  Arkansas  Southern. 

In  this  particular  case  the  switching  crew  and  engine  were 
not  engaged  in  switching  for  or  on  behalf  of  the  Arkansas 
Southern  Company.  Its  only  connection  with  the  transac- 
tion was  the  fact  that  the  crew  and  engine,  in  doing  that 
particular  work,  had  of  necessity  to  pass  over  its  tracks  to 
withdraw  the  car  which  had  been  placed  in  its  yard  without 
its  knowledge  or  consent.  Miller  v.  Ry.  (Iowa)  39  N.  W.  188, 
14  Am.  St.  Rep.  258;  Wood  v.  Locke  (Mass.)  18  N.  £.  578; 
Bibb's  Adm'r  V.  Norfolk  Railroad  (Va.)  14  S.  E.  163.  Wc 
thinkthe  judgment  in  favor  of  the  Arkansas  Southern  Railroad 
Company  is  correct.     Peyton  v.   Richards,  11  La.  Ann.  63. 

We  now  direct  our  attention  to  the  demand  made  against 
the  Vicksburg,  Shreveport  &  Pacific  Railroad  Company. 

We  premise  by  saying  that  Ederle  had  been  for  several 
months  in  the  employ  of  that  company,  engaged  with  this 
same  crew  at  the  same  place,  and  under  conditions  substan- 
tially alike,  which  were  known  to  him,  and  those  of  a  physical 
character  being  apparent  to  every  one.  The  track  had  been 
for  several  weeks  in  the  same  condition  as  it  was  on  the  day 
of  the  accident,  and  the  particular  character  of  switching 
known  as  a  "kicking  switch"  had  been  frequently  resorted  to, 
Ederle  taking  part  therein. 

The  car  from  which  Ederle  fell  was  of  the  usual  type.  It 
had  been  inspected  before,  and  was  inspected  again  imme- 
diately after,  the  accident,  and  everything  found  right  about 
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it.  Ederle  boarded  it  in  safety  and  without  any  difficulty, 
thoug^h  he  had  to  do  so  while  it  was  moving,  and,  as  it  is 
now  asserted,  moving  with  dangerons  speed.  He  was  on  the 
end  of  the  car  for  some  time  before  he  fell  or  was  thrown 
from  it.  He  had  switched  before,  without  injury  to  himself, 
cars  of  the  same  kind,  and  some  cause  of  injury  must  be 
sought  for,  other  than  defect  in  the  car  and  its  appliances. 

We  think  plaintiff  exaggerates  the  speed  at  which  the  coal 
car  was  sent  down  the  main  track.  As  we  appreciate  the 
testimony,  the  engine,  with  the  car  attached,  had  come  to  a 
stop  before  the  backing  commenced,  the  force  of  which  was 
to  impel  the  car  forward.  Under  the  testimony,  the  engine 
had  not  backed  more  than  a  car's  length  before  it  was  de- 
tached, and,  as  we  have  said,  Ederle  sprung  upon  the  mov- 
ing car  without  any  trouble.  While  he  was  upon  the  car  the 
grade  was  slight.  After  Ederle  fell,  Grayson,  an  employee 
of  the  Vicksburg  Company,  ran  along  aside  of  it  for  some  dis- 
tance, and  got  upon  and  stopped  it.  He  says  the  speed  had 
been  considerably  checked  before  he  got  upon  it,  by  reason 
of  Ederle's  having  partially  applied  the  brake.  He  placed 
the  speed  when  he  got  upon  it  as  five  or  six  miles  an  hour. 
There  is  conflict  of  testimony  as  to  the  speed  at  which  the 
car  started  when  it  was  cut  off,  defendants'  witnesses  fixing 
it  at  three  or  four  miles  an  hour.  We  may  accept  as  true 
that  the  car  was  pushed  forward  with  too  much  speed,  in 
view  of  the  condition  of  the  track  over  which  it  was  about  to 
move,  without  that  fact  carrying  with  it,  as  a  consequence, 
liability  by  the  defendant  for  the  accident.  It  is  shown 
that  Ederle  had  been  drinking  the  morning  of  the  accident  to 
such  a  degree  as  to  have  caused  him  to  be  relieved 
temporarily  from  duty;  that  he  returned  after  dinner,  just 
before  the  engine  and  car  entered  on  the  main  track;  that  he 
sprung  upon  the  car  as  it  passed  him,  not  in  obedience  to  any 
direct  order  given  to  him  at  that  time  to  do  so,  but  because 
it  was  his  duty  to  board  every  car  as  it  was  being  switched. 
Walsh,  the  yardmaster,  who  appears  to  have  had  general 
charge  of  the  switching,  says  that  when  Ederle  returned  he 
was  not  as  bad  as  he  had  been  in  the  morning;  a  person 
would  have  had  to  talk  with  him  to  have  noticed  that  be  had 
been  drinking;  that  the  only  thing  he  said  to  him  at  the  time 
was,  he  ''asked  him  if  he  was  fixed,"  and  he  answered.  ''All 
right."  One  or  more  witnesses  declared  that  when  he  was 
at  dinner  he  was  not  under  the  influence  of  liquor.  He  says 
that,  had  not  Ederle  made  his  appearance,  he  intended  doing 
the  switching  himself.  Whatever  may  have  been  the  cause, 
it  is  unquestionable  that  for  some  reason  Ederle's  conduct 
after  he  got  upon  the  car  was  in  the  highest  degree  im- 
prudent, and  that  it  was  the  direct  occasion  of  his  falling 
from  the  car. 

Conceding  that  the  track  was  in  bad  condition,  and  the 
coal  car  was  sent  over  it  with  too  great  speed,   there  was 
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nothing  in  the  existing  conditions,  in  our  opinion,  to  have 
caused  a  switchman,  acting  with  ordinary  care  and  prudence, 
to  have  fallen  or  been  thrown  from  it.  In  reference  to  this 
particular  branch  of  the  case,  counsel  for  the  defense  say : 
''The  negligence  of  the  deceased  directly  contributed  to  his 
injury,  and  bars  the  recovery  of  the  plaintiff.  The  evidence 
discloses  that  he  was  an  ezperiisnced  switchman,  but  that  'he 
was  upon  this  occasion  under  the  influence  of  intoxicants 
sufficient  to  overcome  that  care  and  caution  which  the 
hazards  of  his  position  exacted.  According  to  the  testimony 
of  J.  W.  Brown,  he  occupied  a  position  in  attempting  to  stop 
the  car  which  was  dangerous  in  the  extreme,  when  he  might 
have  taken  a  position  much  less  dangerous.  The  evidence 
shows  that  the  proper  way  to  stop  the  car  is  to  stand  either 
with  both  feet  upon  the  end  sill,  or  with  the  right  foot  on  the 
end  sill  and  the  left  upon  the  bufier.  In  either  position  the 
switchman  is  upon  a  firm  footing,  and  has  the  brake  rod  to 
hold  to.  The  deceased  had  his  right  foot  upon  the  bufier  and 
his  left  foot  upon  the  end  sill,  with  the  brake  rod  between 
him  and  the  end  sill,  in  such  a  position  that  he  was  bound  to 
swing  out  from  the  car,  and  could  not  have  stood  at  all,  ex- 
cept by  holding  to  the  brake  rod.  If  the  court  will  look  at 
the  picture,  it  will  see  that  in  that  position  he  could  not  use 
his  left  foot  to  place  the  dog  in  the  ratchet  without  elevating 
the  heel  and  depressing  the  toe.  The  head  of  the  ratchet 
bolt  is  between  the  end  of  the  car  and  the  dog,  and  is  so  high 
that,  with  the  body  of  the  foot  placed  upon  the  end  sill,  in 
such  position  as  to  support  the  weight  of  the  switchman,  the 
toe  rises  above  the  dog.  In  lowering  the  toe  so  as  to  control 
the  dog,  the  switchman  loses  the  support  of  that  leg,  and  is 
supported  only  by  his  right  foot  and  his  hold  upon  the  brake 
rod.  This  was  a  wholly  unnecessary  position  to  take,  and, 
as  the  deceased  voluntarily  took  it,  when  a  safer  position 
was  possible,  his  injury  is  attributable  to  his  own  negli- 
gence."    Dandie  v.  Railroad  Co.,  42  La.  Ann.  689,  7  South. 

792. 

We  think  this  is  a  correct  statement  of  the  situation.  We 
find  no  ground  for  complaint  in  the  treatment  of  Ederle  after 
meeting  with  his  injury.  There  is  nothing  to  show  that  the 
treatment  of  his  case  was  other  than  what  it  should  have 
been,  or  that  the  removal  to  Shreveport  was  not  a  judicious 
act. 

We  think  the  judgment  is  correct,  and  it  is  hereby 
affirmed.  ______ 

Huntzicker  v.  Illinois  Cent.  R.  Co. 

(Circuit  Court  of  Appeals,  Sixth  Circuity  May  9, 1904,) 

[129  Fed.  Rep.    548.] 

Matter  and  Servant^Fellow  Servant— Employment. 

Deceased,  a  yonng   man,  desiring    railroad    employment,    applied 
to  defendant's  trainmaster,  with  whom  it  was  agreed    that   deceased 
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should  fifo  on  the  road,  and  learn  by  observation  and  practice  the 
duties  of  a  flaf^man,  to  which  end  the  trainmaster  grave  him  a  per- 
mit, directed  to  defendant's  freight  conductors,  to  allow  him  to  ride 
on  freight  trains  in  the  district,  and  acquire  familiarity  with  the 
business.  Deceased  was  instructed  in  the  duties  of  a  flagman 
and  performed  such  duties  under  the  direction  and  control  of  the  con- 
ductors of  the  trains  until  on  the  day  of  his  death,  as  he  was  travel- 
ing on  a  freight  train  to  his  trainmaster's  station  to  be  examined^ 
he  Was  killed,  while  asleep  (with  the  conductor's  assent)  in  the  ca- 
boose, by  a  rear  end  collision :  held,  that  deceased,  while  engaged  in 
such  work,  was  a  servant  of  defendant,  and  a  fellow  servant  of  those 
by  whose  negligence  he  was  killed. 

In  Eiror  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

Bell,  Terry  &  Bell,  for  plaintifi  in  error. 
Fentress  &  Cooper  and  Cooper,  Hirsh  &  Cooper,  for  de- 
fendant in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiff's  intestate, 
Fred  Fereday,  a  young  man  desiring  employment  in  the 
train  service  of  the  defendant,  applied  to  the  trainmaster  on 
one  of  its  divisions  therefor,  and,  it  appearing  that  be  had 
not  had  su£Bcient  experience  to  qualify  him  for  the  service, 
it  was  agreed  that  he  should  go  upon  the  road  and  learn  by 
observation  and  practice  what  the  duties  of  a  flagman  were, 
and  gain  the  necessary  experience  to  qualify  him.  To  this 
end  the  trainmaster  gave  him  the  following  permit: 

''Fulton,  Ky.,  May  14,  1902. 
''Freight  Conductors,  Fulton  District: 

"Allow  the  bearer,  Fred  Fereday,  to  learn  the  duties  of 
flagman  on  Fulton  District.     Good  thirty  days. 

O.  M.  Sewall,  Trainmaster.*' 

Thereupon  Fereday,  using  the  permit,  went  upon  various 
freight  trains  moving  over  the  road,  seeking  to  acquire 
familiarity  with  the  business.  He  observed  and  inquired 
about  the  methods  of  the  business,  and  was  instructed 
therein,  and  participated  in  the  performance  of  the  duties  of 
flagman  under  the  direction  and  control  of  the  conductor  of 
the  train.  On  June  3,  1902,  Fereday  having  expressed  a  de- 
sire to  be  examined  in  respect  to  his  proficiency,  the  train* 
master  indicated  that  if  he  would  come  to  his  ofiBce  he  would 
examine  him.  A  message  to  that  efiect  was  delivered  to 
Fereday,  who  thereupon  left  the  train  on  which  he  then  was, 
and  took  another  freight  train  moving  to  the  destination 
where  the  trainmaster's  office  was  located.  On  this  train  he 
used  his  permit,  and  continued  his  pursuit  of  information, 
and  to  some  extent  his  practice  of  executing  a  flagman's 
duties.  While  on  the  way,  being  tired,  he  obtained  the  con- 
ductor's consent  that  he  lie  down  in  the  caboose  and  sleep 
awhile.    This  he  did,  and  while  he  was  asleep  a  train  coming 
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Dp  from  behind  negligently  ran  into  the  caboose,  crashing  it, 
and  killing  him  instantly.  Upon  proof  of  these  facts  by  the 
plaintiff,  and  of  which  there  was  no  dispute,  counsel  for  the 
defendant  moved  for  a  peremptory  instruction  by  the  court 
that  the  jury  should  find  for  the  defendant,  upon  the  ground, 
as  we  gather,  that  Fereday  was  a  fellow  servant  with  those 
by  whose  negligence  he  was  killed.  The  request  was 
granted,  and  a  verdict  was  rendered  for  the  defendant,  and 
judgment  accordingly. 

The  decisive  question  in  the  case  is  whether  Fereday  was 
a  servant  of  the  defendant  at  the  time  be  was  killed.  If  he 
was,  be  was  a  fellow  servant  with  those  whose  negligence 
caused  bis  death,  and  the  defendant  would  not  be  liable. 
Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345*  4i  L.  Ed. 
746;  New  England  R.  R.  Co.  v.  Conroy,  175  U.  S.  323,  20 
Sup.  Ct.  85,  44  L.  Ed.  181.  If  he  was  a  mere  licensee,  in  the 
enjoyment  of  a  privilege  accorded  him  by  the  defendant,  he 
was  not  a  fellow  servant,  and  the  plaintiff  was  entitled  to 
recover.  As  there  was  no  controversy  over  the  facts,  the 
question  became  one  of  law,  and  the  court  performed  a  duty 
of  its  own  in  deciding  it.  The  agreement  between  the  par- 
ties, reduced  to  its  elements,  was  that  the  defendant  was  to 
furnish  the  plaintiff  the  facilities  for  qualifying  himself  for 
the  duties  of  a  flagman;  that  is  to  say,  it  was  to  give  him  in- 
struction and  transportation  over  its  road;  not  such  trans- 
portation as  is  due  to  a  passenger,  but  such  as  is  ordinarily 
incident  to  the  operation  of  freight  trains  by  men  in  that 
service.  In  consideration  of  this,  Fereday  was  to  perform 
such  elementary  and  simple  service  as  he  was  capable  of 
under  the  direction  of  the  conductors  of  trains.  If  this  were 
doubtful^  the  subsequent  conduct  of  the  parties  confirms  the 
construction  of  the  contract  above  stated.  As  there  was  no 
contract  for  bis  ultimate  employment  as  a  flagman,  the  de- 
fendant would  receive  and  did  receive  no  other  consideration 
for  the  privileges  granted  to  Fereday  than  such  services  as 
he  would  render  while  in  the  enjoyment  of  them.  It  is  quite 
true  that  be  was  not  obliged  to  continue  his  relation  to  the 
company  for  any  definite  length  of  time  or  continuously  dur- 
ing the  time  for  which  the  privileges  were  granted;  but 
while  be  did  avail  himself  of  them  and  was  receiving  the 
benefit  he  was  under  a  duty  to  perform  the  service  expected 
of  him.  Probably  the  service  was  not  of  much  value,  but, 
such  as  it  was,  it  necessarily  brought  him  into  association  and 
co-operation  with  the  other  servants  employed  in  moving  the 
trains.  The  rule  applicable  to  the  relation  of  fellow  servants 
rests  upon  the  idea  of  such  voluntary  association  and  co- 
operation and  the  assumption  of  the  risk  arising  therefrom. 
He  was  enjoying  the  privilege  and  rendering  the  service  at 
the  time  when  he  lost  bis  life.  We  have  no  doubt  of  the  cor- 
rectness of  the  proposition  contended  for  by  counsel  for  the 
plaintiff  that  one  who,  for  his  own  purposes,  and  by  consent 
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of  another,  assists  that  other  in  facilitating  the  discbarge  of  a 
duty  owed  to  himself,  cannot  be  regarded  as  a  servant  of  the 
other.     Holmes  v.  N.   £.    Ry.  Co.,  Law  Rep.  4  Exch.  254; 
Wright  V.  London  &  N.   W.  Ry.  Co.,   L.  R.  2  B.  252.    The 
Wright  Case,  which  is  especially  relied  on  for  the  plaintiff, 
has  always  been  regarded  as  an  authority  of  great  weight, 
having  been  decided  in  the  Court  of  Appeal,  consisting  of 
Lord  Coleridge,  C.  J.,  James,  Mellish,  and   Baggally,  L.  J  J., 
and.Cleasby,  B.,  who  also  participated  in  the  Holmes  Case. 
In  that  case  the  consignee  of  a  heifer,  with  the  consent  of 
the  company,  and  for  the  purpose  of  saving  delay,  assisted 
the  company's  servants  in  shunting  the  car  in  which  the 
heifer  was  shipped  upon  a  side  track  for  delivery,  and  while 
doing  this  was  injured  by  the  negligence  of  the  company's 
servants.     It  was  held  that  he  was  not  a  servant  of  the  com- 
pany, and  was  not  affected  by  the  rule  applicable  to  fellow 
servants.     The  decision  turned  upon  the  fact  that  the  plain- 
tiff was  engaged  in  furthering  his  own  interest  by  hastening 
the  unloading  of  the  animal.     This  was  also  the  ground  on 
which  the  Holmes  Case  was  decided.     That  doctrine  rests 
upon  the  ground  of  the  interest  of  the  party  in  the  ultimate 
object  and  result  of  that  which  the  party  does,  and  not  an 
interest  which  he  has  in  the  mere  doing  of  it.     In  all  cases  of 
service  done  for  hire  the  workman  has  an  interest  in  doing 
his  work,  because  his  wages  depend  upon  it ;  but  he  has  no 
interest  in  the  result  of  his  work.     On  the  other  hand,  the 
party  who,  in  his  own  interest,  assists  in,  or  even  himself 
wholly  performs,  a  duty  of  the  other,  takes  no  account  of  his 
own  endeavor  as  one  of  service,  and  expects  no  reward  from 
the  other  party  for  it.     He  regards  only  his  own  advantage 
in  having  it  accomplished.     This  distinction,  though  some- 
times said  to  be  acute,  is  yet  clear  enough,  and  runs  through 
all  the  cases  which  have  traced  to  its  origin  the  line  of 
demarcation  between  a  service  rendered  to  another  in  an 
employment,  and  one  which,  theugh  helpful  to  another,  is 
performed  for  the  purpose  of  promoting  one's  own  interests. 
There  are  cases  which  hold  that  it  is  not  even  necessary  that 
one  volunteering  to  assist  the  servants  of  their  employer 
should  have  the  expectation  of  reward,  if  he  has  no  interest 
in  having  the  thing  done,  in  order  to  constitute  him  a  fellow 
servant.     These  cases  go  upon  the  ground  that  the  party  joined 
the  servants,  and  was  doing  what  be  did  in  the  assumed  rela- 
tion of  a  servant,  and  consequently  took  the  risk  of  the  neg- 
ligence of  his  fellow  servants.     Degg  v.  Midland  Ry.  Co.,  i 
Hurls.  &  Norm.  773,  is  a  leading  case  of  this  class,  where  a 
bystander  volunteered  to  assist  the  company's  servants  in 
moving  a  turntable,  and  was  injured  by  their  negligence.     It 
was  held  he  could  not  recover.     A  similar  case  is  Potter  v. 
Faulkner,  3  B.  &  S.  800.     But  that  class  of  cases  is  not  quite 
pertinent  here,  except  that  they  mark  the  distinction  on 
which  the  Holmes  and  Wright  Cases,  supra,   were  decided. 
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Applying  the  controlliag  principles  which  we  have  indi- 
cated to  the  present  case,  it  seems  clear  that  Fereday  at  the 
tim^  of  his  death  was  a  servant  of  the  defendant.  He  was 
enjoying  the  privilege  for  which  he  served.  He  was  under 
the  control  of  the  defendant,  and  the  company  woald  an- 
doabtedly  have  been  responsible  for  the  manner  in  which  he 
performed  his  service;  and,  what  is  more  important,  under 
the  test  above  stated  he  had  no  interest  whatever,  other  than 
that  which  any  servant  has  in  the  result  of  his  service,  in  the 
consequences  of  the  discharge  of  his  duties.  We  are  there- 
fore of  opinion  that  the  court  did  not  err  in  its  direction  to 
the  jury. 

The  judgment  must  be  affirmed,  with  costs. 


MuLLiN  ».  Boston  Elevated  Ry.  Co.  (two  cases). 

{Supreme  Judicial  Court  of  Massachusetts^  Suffolk^  dfay  i8^  1904,) 

'    [70  N.  E5.  Rep.  1021.] 

Injury  to  Street  Railway  Passanger— Collision  between  Cars— Slip* 
pery  Tracks — Absence  of  Negligence— Admission  of  IVIotorman 
That  Hei"Tooic  the  Risic." 
In  an  action  by  a  street  car  passenger  for  injuries  received  in  a 
collision,  the  court,  sittin^^  without  a  jury,  found  on  sufficient  eyi- 
dence  that  the  tracks  were  wet  and  slippery,  by  reason  of  which,  and 
notwithstanding  all  reasonable  and  proper  efforts  by  the  motorman 
of  the  colliding  car,  in  applying  brakes,  etc.,  the  car  slid  on  the 
rails,  and  the  fender  came  in  contact  with  that  of  the  car  in  which 
plaintiff  was;  and  that  the  force  of  the  impact  did  not  injure  the 
fender  or  woodwork  of  either  car,  nor  were  other  passengers  affected 
beyond  the  sensation  of  a  jar:  held^  that  a  judgment  for  defendant, 
based  on  absence  of  negligence,  was  proper,  notwithstanding  the 
motorman  on  cross-examination  had  testified  that  he  '*took  the 
risk"  ;  it  being  for  the  court  to  say  what  the  motorman  meant  by 
that  statement,  and  whether,  under  the  circumstances  it  was  neg- 
ligence for  him  to  take  the  risk. 

Personal  injuries — Extent — Evidence. 

In  an  action  for  personal  injuries,  which  plaintiff  testified  had   re- 
sulted in  fainting  fits,    which  she  had    never    before    bad,  evidence, 
for  defendant  that  three  years  before  the  accident    she  was   subject 
to  fainting  spells,  was  competent. 

Evidence— Injury  to  Other  Passengers. 

In  an  action  by  a  street  car  passenger  for  injuries  in  a  collision, 
evidence  as  to  whether  other  passengers  were  injured  was  competent, 
as  tending  to  establish  the  force  of  the  impact,  which  bore  on  the 
question  of  the  motorman 's    negligence. 

Same — Harmless  Error. 

In  an  action  for  personal  injuries  engendering  nervous  troubles, 
allowing  questions  to  be  put  to  plaintiff's  attending  physician  as  to 
whether  he  had  got  from  her  or  others  any  of  her  family  history  as 
to  nervous  disorders,  was  not  ground  for  reversal  where  the  witness 
answered  that  he  never  did. 

Exceptions  from  Superior  Court,  Suffolk  County;  Henry 
K.  Braley,  Judge. 

Action  by  Winifred   Mnllin  against  the  Boston  Elevated 
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Railway  Company  and  by  her  husband,  Michael  Mollin» 
against  the  same  defendant.  The  actions  were  tried 
together,  judgment  rendered  for  defendant  in  each,  and  plain* 
tifis  except.    Exceptions  overruled. 

E.  B.  Callender  and  E.  M.  Shanley,  for  plaintiffs. 
Geo.  H.  Mellen,  for  defendant. 

bMORTON,  J.  These  two  actions  were  tried  and  argued 
together.  The  first  is  an  action  by  the  female  plaintiff, 
whom  we  shall  speak  of  as  the  "plaintiff,''  for  injuries  alleged 
to  have  been  sustained  while  a  passenger  on  one  of  the  de- 
fendant's open  cars  in  July,  1900.  The  second  is  by  the 
hnsband  for  the  loss  of  services.  The  cases  were  tried  by  the 
court  without' a  jury,  and  the  court  found  for  the  defendant 
in  each  case.  It  was  admitted  that  the  plaintiff  was  in  the 
exercise  of  due  care.  The  cases  are  here  on  exceptions  by 
the  plaintiffs  to  certain  rulings  in  regard  to  the  admission  of 
evidence,  and  to  the  lefusal  to  adopt  certain  instructions  that 
were  requested. 

We  think  that  the  rulings  were  right.    The  plaintiff  was 
seated  in  the  car  so  that  she  faced  towards  the  rear.    There 
bad  been  a  rain,  and  the  tracks  were  somewhat  wet  and 
slippery.     Another  car  approached  on  the  same  tracks  from 
the  rear,   and  "by  reason,''   as    the  court  found,   "of  the 
moisture  on  the  rails,   notwithstanding  all  reasonable  and 
proper  efforts  used  by  the  motorman  in  applying  the  brakes 
and  using  the  power,  the  car  slid  on   the  rails,  and    *    *    * 
the  fender    *    *    *    came  in  contact  with  the  fender  of  the 
car  in  which  the  plaintiff  was  seated."    The  court  further 
found  as  follows :    "The  force  of  the  impact  did  not  cause 
any  injury  to  the  fender  or  woodwork  of  either  car;  neither 
were  any  other  passengers,  so  far  as  the  evidence  showed^ 
affected  by  such  impact  beyoud  the  sensation  of  a  jar  on  the 
part  of  those  who  were  seated  in  the  car  with  the  plaintiff. 
The  plaintiff,  a  person  whose  health  had  been  somewhat  im-^ 
paired  by  previous  nervous  difficulties,  disclosed  by  the  evi^ 
dence,  seeing  the  car  approaching,  and  anticipating  that 
there  would  be  a  collision,     *    *    *    reached  out  her  right 
hand,  took  hold  of  the  stanchion    at  the  end  of  the  seat, 
swooned,  and  fell  to  the  floor.     Such  fall  was  not  caused  by 
the  impact  of  the  cars,  but  was  the  result  of  the  fainting  at 
the  anticipated  collision,  the  fainting  fit  being  caused  by 
fright."    The  court  also  found  that,  as  a  result  of  the  fall, 
she  sustained   certain  bruises  of  a  superficial  nature,   and 
thereafter  suffered  serious  nervous  prostration,  caused  by  the 
shock  and  the  nervous  fright.     In  view  of  these  findings, 
which  were  warranted  by  the  evidence,  we  do  not  see  how  it 
can  be  said  that  there  was  negligence  on  the  part  of  the  defend- 
ant.    Whether,  if  there  was,  it  could  be  said  that  the  plain- 
tiff's injuries  were  due  to  it,  need  not  be  considered.     See 

arren  v.  Boston  &  Maine  R.  R.,  163  Mass.   484,  40  N.  £, 
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89s;  Spade  V.  Lyan  &  Boston  R.  R.,  168  Mass.  28s,  47  N.  £» 
88,  38  L.  R.  A.  5i2»  60  Am.  St.  Rep.  393;  Gannon  v.  N.  Y., 
N.  H.  &  H.  R.  R.,  173  Mass.  40,  52  N.  E.  1075.  43  L-  R-  A. 
833;  Berrard  v.  B.  &  A.  R.  R.»  177  Mass.  179,  58  N.  E.  586^ 
The  plaintiff  relies  on  a  statement  by  the  motorman  made 
durins:  the  course  of  his  cross-examination  that  he  took  the 
risk.  But  it  was  for  the  court  to  say  what  he  meant  by  that 
statement,  and  whether,  under  the  circumstances,  it  was  neg- 
ligence for  him  to  take  the  risk,  and  it  must  be  held  that  the 
court  has  found  that  it  was  not. 

The  evidence  that  three  years  before  the  accident  the  plain- 
tiff was  subject  to  fainting  spells  was  competent  to  contradict 
her  statement  that  she  had  never  been  subject  to  fainting  fits 
before  the  accident,  and  as  furnishing  some  ground  for  ques- 
tioning the  truth  of  her  claim  that  the  fainting  fits  to  which 
she  testified  that  she  was  subject  were  caused  by  the  accident* 

Quite  a  number  of  the  passengers  on  the  car  with  the 
plaintiff  were  called  as  witnesses  by  the  plaintiff  and  defend- 
ant, and  against  the  objection  of  the  plaintiff  the  defendant 
was  allowed  to  show  by  them  that  none  of  them  received  any 
injury  as  a  result  of  the  collision,  and  it  did  not  appear  that 
any  person  besides  the  plaintiff  was  injured.  The  force  with 
which  the  cars  came  together  had  a  bearing  upon  the  ques- 
tion of  the  alleged  negligence  of  the  motorman.  One  way  of 
judging  of  the  force  was  by  its  effect  upon  the  cars  and  pas- 
sengers, and  it  was  competent  for  the  defendant  to  show  not 
only  that  no  injury  was  done  to  the  cars,  but  to  inquire  of 
the  passengers  who  were  witnesses  whether  any  of  them  re- 
ceived any  injury.  If  none  of  them  did,  that  fact  would 
have  an  important  bearing  on  the  force  with  which  the  cars 
came  together  and  on  the  motorman's  alleged  negligence. 

If  the  questions  that  were  allowed  to  be  put  to  the  witness 
who  had  been  the  attending  physician  of  the  plaintiff  whether 
he  got  from  the  plaintiff,  or  from  any  one  else  in  her  pres- 
ence, any  of  her  family  history  concerning  her  mother's 
physical  condition  or  mental  or  nervous  condition,  and  her 
sister's,  were  improperly  admitted,  on  which  we  express  no 
opinion,  nevertheless  no  harm  was  done  as  the  witness 
answered  that  he  never  did. 

We  hdve  considered  the  exceptions  so  far  as  relied  on  by 
the  plaintiffs  in  their  brief,  and  we  treat  the  others  as  waived. 
The  result  is  that  the  exceptions  must  be  overruled. 

So  ordered. 

11  R  R  R— 36 
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Jacobs  v.  Central  R.  Co.  of  New  Jersey. 

{Supreme  Court  of  Pennsylvania^  March  98^  1904.) 

[57  AU.  Rep.   962.] 

Carriers  of  Passengers— Loss  of  Baggage— Limiting  Liability.* 

Amount  of  recovery  that  may  be  had  for  the  loss  of  a  paaaenger'a 
^9,gg^gef  carried  as  an  incident  to  his  transportation,  may  be  Un- 
ited by  the  carrier,  where  the  passenger  does  not  disclose  and  pay 
for  a  greater  value. 

Same— Same — Same.* 

The  limitation  of  a  carrier's  liability  for  loss  of  a  passenger's 
baggage  to  150  pounds  of  baggage,  at  $1  a  pound,  in  the  absence  of 
special  agreement,  is  not  unreasonable. 

Same— Same — Same — Conditions  in  Excursion  Ticlcet.* 

Where  a  passenger  accepts  an  excursion  ticlcet  in  the  form  of  a 
paper  of  some  size,  setting  forth  on  its  face  clearly,  prominently, 
and  legibly  a  limitation  of  the  carrier's  liability  as  to  baggage  un- 
less special  agreement  t>e  made,  and  such  limitation  is  reasonable, 
the  passenger  is  presumed  to  have  read  the  ticket,  and  will  be  bound 
by  the  limitation. 

Appeal  from  Saperior  Court. 

Action  by  Carrie  Jacobs  agaiast  the  Central  Railroad 
Company  of  New  Jersey.  From  a  judgment  of  the  superior 
court  affirming  a  judgment  of  the  common  pleas,  plaintiff 
appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  BROWN, 
MESTREZAT,  POTTER,  and  THOMPSON,  JJ. 

Joseph  L.  Greenwald  and  Clinton  O.  Mayer,  for  appellant. 
Arthur  G.  Dickson  and  Richard  C.  Dale,  for  appellee. 

BROWN,  J.  On  the  face  of  the  ticket  purchased  by  the 
appellant  the  following  words  were  clearly  and  legibly 
printed:  ''In  consideration  of  the  reduced  rate  at  which  this 
ticket  is  sold,  it  will  be  good  for  six  (6)  days  including  date 
of  issue  as  stamped  on  back,  and  will  be  void  if  not  used  in 
that  period.  Is  not  good  to  stop  off.  This  ticket  is  void  un-^ 
less  officially  stamped  and  dated.  In  selling  this  ticket  for 
passage  over  other  lines,  this  company  acts  only  as  agent, 
and  assumes  no  responsibility  beyond  its  own  road.  Only 
150  lbs.  of  baggage  allowed  each  passenger.  Company's  re- 
sponsibility for  baggage  limited  to  $1  per  lb.  unless  special 
ag^reement  be  made.  The  coupons  belonging  to  this  ticket 
will  be  void  if  detached."  This  is  not  an  attempt  on  the 
part  of  the  common  carrier  to  relieve  itself  from  the  conse- 

*8ee  note,  2  Am.  A  Bng.  R.  Caa.,  N.  8.,  ii  (limitation  of  com- 
mon-law reaponaibility  by  contract  and  by  notice) ;  note,  5  Am.  A  Eng. 
R.  Caa.,  N.  8.,  66;  Wiegand  v.  Central  R.  Co.  of  New  Jersey  (Pa.), 
5  Am.  A  Dng.  R.  Caa.,  N.  8.,  61  (provision  limiting  responsibility 
for  baggage  is  ineffectual  in  the  absence  of  evidence  that  plaintiff's 
attention  was  specially  called  to  it) ;  Merrill  v.  Pacific  Transfer  Co. 
(Cal.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  143  (obligation  to  read  receipt 
for  trunk  limiting  liability) ;  Ranchaa  v.  Rutland  R.  Co.  (Vt.),  14 
Am.  A  Eng.  R.  Caa.,  N.  8.,  416  (recovery  for  entire  loss  may  be  had 
where  carrier  was  subject  to  common -law  liability). 
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qpences  of  its  negligence,  as  it  cannot,  but  is  a  limitation,  by 
express  contract,  of  its  liability  for  the  passenger's  baggage, 
which  it  carries  without  extra  pay; 

The  appellant  does  not  question  the  right  of  the  railroad 
company  to  limit  its  liability  for  loss  of  a  passenger's  baggage 
by  a  distinct  notice  to  him  of  a  reasonable  limitation  adopted 
by  it  as  to  the  quantity  and  value  of  the  baggage  it  will  carry 
for  him  on  his  ticket  without  additional  compensation.  It 
seems  to  be  conceded  that  the  rule  as  to  this  is  well  settled, 
and  we  need  not  again  call  attention  to  the  cases  supporting 
it,  which  are  cited  in  the  opinion  of  the  Superior  Court:  19 
Pa.  Super.  Ct.  13. 

It  seems  also  to  be  conceded  that  the  limitation  of  liability 
to  150  pounds  of  baggage,  at  $1  per  pound,  unless  special 
agreement  was  made,  was  not  an  unreasonable  one. 

The  real  complaint  made  before  us  does  not  appear  in  the 
reasons  upon  which  the  application  for  the  allowance  of  this 
appeal  was  based.  It  is  that  the  notice  of  the  limitation 
which  the  appellee  had  fixed  to  its  liability  for  the  loss  of  the 
appellant's  baggage  had  not  been  given  and  assented  to  by 
her.  That  this  is  her  real  contention  appears  from  the  fol- 
lowing, taken  from  the  printed  argument  of  her  counsel: 
^'Moreover,  the  law  is  equally  well  settled  that,  while  a  com- 
mon carrier  may  restrict  its  common-law  liability  in  cases 
other  than  those  occasioned  by  its  own  negligence,  yet  it  can 
only  do  so  in  such  cases  by  special  contract  with  the  pas- 
senger, or  by  a  notice  brought  to  the  passenger's  notice,  and 
assented  to  by  him.  *  *  *  The  rule  is  relaxed  in  the  case 
of  baggage  only  to  the  extent  that  reasonable  limitations  of 
liability  for  lost  baggage  are  permitted,  when  fairly  made, 
properly  brought  to  the  passenger's  notice,  and  assented  to 
by  him."  The  ticket  purchased  by  the  appellant  was  an 
excursion  one,  good  for  six  days,  between  New  York  and 
Philadelphia,  and  was  sold  to  her  at  a  reduced  rate.  There 
is  no  evidence  that  she  was  unable  to  read,  and  it  would  be  a 
violent  presumption  that,  when  she  paid  for  and  received  the 
ticket,  she  did  not  look  at  it  to  see  that  the  agent  had  handed 
her  what  she  wanted.  It  was  not  a  small  piece  of  paste- 
board, such  as  is  ordinarily  used  for  tickets  between  stations 
on  the  same  line,  but  a  paper  of  some  size,  setting  forth  on  its 
face — not  in  small  type,  unlikely  to  attract  attention,  but 
clearly,  prominently,  and  legibly — the  terms  on  which  it  had 
been  issued.  The  carrier  had  entered  into  a  contract  of  car- 
riage with  the  appellant,  and,  so  far  as  the  terms  of  the  con- 
tract appeared  on  the  face  of  her  ticket  and  were  reasonable, 
she  was  bound  by  them.  Dietrich  v.  Pa.  R.  R.  Co.,  71  Pa. 
432,  10  Am.  Rep.  711;  Oil  Creek  &  Allegheny  River  Ry.  Co. 
V.  Clark,  72  Pa.  231;  Lake  Shore  &  Michigan  Southern  Ry. 
Co.  V.  Rosenzweig,  113  Pa.  519,  6  Atl.  545. 

Whether  one  who  accepts  a  contract  of  carriage  is  con- 
clusively presumed  to  have  assented  to  its  terms,  and  is 
bound  by  them,  whether  he  reads  them  or  not,  as  has  been 
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held  by  courts  of  high  authority,  is  not  the  question  now  be- 
fore us.  It  will  be  found  discussed  in  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553,  27  N.  E.  665,  12  L.  R.  A.  340, 
25  Am.  St.  Rep.  660,  and  the  cases  there  cited.  In  the  ab- 
sence of  proof  to  the  contrary,  the  presumption  is  that  the 
appellant  read  the  ticket,  to  the  character  of  which  attention 
has  been  called.  While  in  no  one  of  our  own  cases  brought 
to  our  attention  by  counsel  for  appellee,  or  which  we  have 
been  able  to  find,  has  the  question  of  this  presumption  been 
passed  upon,  yet  that  it  does  arise  seems  to  have  been  recog- 
nized in  Pa.  Central  R.  R.  Co.  v.  Schwarzenberger,  45  Pa. 
208,  84  Am.  Dec.  490.  In  that  case  the  passenger  purchased 
a  ticket  from  Philadelphia  to  Cincinnati.  On  the  face  of  it 
there  was  printed:  ^*In  selling  this  ticket  for  passage  over 
road  west  of  Pittsburgh,  the  Pennsylvania  Railroad  Company 
acts  only  as  agent  for  the  western  lines,  and  assumes  no  re- 
sponsibility west  of  Pittsburgh. "  The  passenger's  baggage 
was  lost  beyond  Pittsburgh.  There  was  no  evidence  that 
Schwarzenberger  had  read  his  ticket.  The  court,  through 
Strong  J.,  in  speaking  of  the  contract  between  him  and  the 
railroad  company,  said:  ''But  contemporaneously  with  the 
receipt  of  the  fare,  and  as  evidence  of  the  contract  into 
which  they  entered,  they  gave  to  the  plaintiff  a  ticket  inform- 
ing him  that  they  assumed  no  responsibility  for  his  carriage, 
and,  of  course,  for  the  carriage  of  his  baggage,  beyond  Pitts- 
burgh. They  notified  him  that  they  acted  only  as  agents  for 
the  carriers  whose  route  extended  westward  from  Pittsburgh, 
and  not  at  all  for  themselves.  With  this  express  disclaimer 
of  personal  liability,  there  is  no  possibility  of  implying  an 
engagement." 

If,  then,  the  appellant  read,  as  she  is  presumed  to  have 
done,  what  was  printed  on  the  face  of  her  ticket,  she  knew 
the  terms  upon  which  she  purchased  it.  She  was  distinctly 
notified  that  the  baggage  which  the  appellee  would  carry  for 
her  was  limited  to  150  pounds  in  weight,  and  in  value  to  $1 
per  pound;  but  she  was  notified  still  further,  that,  by  special 
agreement  with  the  company  its  liability  would  not  be  so 
limited,  for  the  limitation  is  followed  by  the  words  ''unless 
special  agreement  be  made."  Without  additional  compensa- 
tion, her  baggage,  limited  in  amount  and  value,  would  be 
carried.  For  additional  compensation,  by  "special  agree- 
ment," she  could  have  it  carried  without  the  limitation  im- 
posed which  had  been  brought  to  her  notice,  and  assented  to 
by  her  by  her  acceptance  of  the  ticket.  Crary  v.  Lehigh 
Valley  R.  R.  Co.,  203  Pa.  525,  59  L.  R.  A.  815,  93  Am.  St. 
Rep.  778.  She  did  not  avail  herself  of  her  right  to  make  a 
special  agreement  by  which  her  baggage,  at  its  full  value, 
would  have  been  carried  by  the  railroad  company,  and  she  is 
therefore  bound  by  the  reasonable  limitation  placed  upon  its 
liability,  for  it  contravenes  no  statute,  violates  no  duty  to 
the  public,  and  was  brought  distinctly  to  her  notice. 

Judgment  affirmed. 
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{Court  of  Appeals  of  Kentucky^  May  i6, 1904.) 

[80  S.  W.  Rep.  1133.] 

Switches  in  Streets— Grant— RiRht  Not  Revocable. 

Where,  after  a  city  addition  had  been  platted,  but  before  the 
streets  therein  had  been  accepted,  a  railroad  company  was 
permitted  by  plaintiff's  predecessors  in  title  to  lay  a  switch  track  on 
what  subsequently  became  a  street  in  such  addition  by  acceptance 
by  the  city,  which  track  was  authorized  by  an  act  of  the  Legislature, 
and  subsequently  by  a  city  ordinance,  the  railroad's  right  to  main- 
tain the  switch  was  not  a  mere  license,  revocable  at  the  will  of  the 
licensor. 

Sanne — Damages— Rights  of  Abutting  Owners. 

Where  an  owner  of  property  permitted  a  railroad  to  lay  a  track 
along  land  which  subsequently  became  a  city  street,  but  neither 
such  landowner  nor  her  successors  in  title  misled  the  company  as 
to  the  true  situation,  or  induced  them  to  believe  that,  if  they  at- 
tempted to  make  the  siding  a  permanent  one,  compensation 
could  not  be  claimed  for  damages  to  abutting  property,  the  fact  that 
such  owners  permitted  the  track  to  be  built  did  not  estop  them  from 
thereafter  claiming  compensation  for  such  damages. 

Same — Same — Same — Statute. 

Where  a  railroad  company  was  permitted  to  lay  a  switch  track 
on  land  which  had  been  platted  as  a  city  addition,,  and  which  subse- 
quently became  a  city  street  by  acceptance  of  the  dedication,  and  at 
the  time  of  such  acceptance  Ky.  St.  1903,  §  768,  was  in  force,  provid- 
ing that,  when  a  railroad  is  constructed  on  any  public  street  or 
alley,  compensation  must  be  made  to  the  owners  of  adjoining  prop- 
erty, the  railroad  was  entitled  to  continue  the  maintenance  of  such 
switch  only  on  payment  of  such  damages. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common 
Fleas  Division. 

''Not  to  be  ofiBcially  reported." 

Action  by  Alma  F.  Kocb  and  others  against  the  Kentucky 
&  Indiana  Railroad  &  Bridge  Company  and  another.  From  a 
judgment  in  favor  of  defendants,  plaintiffs  appeal.  Re* 
versed. 

Pendleton  C.  Beckley  and  G.  Garner  Clark,  for  appellants. 
McDermott  &  Ray,  for  appellee  Third  Nat.  Bank. 
Humphrey,  Burnett  &  Humphrey,  for  appellee  Kentucky  & 
I.  R.  &  Bridge  Co. 

O'REAR,  J.  Appellants,  who  own  lots  on  Twenty-Ninth 
street,  in  Louisville,  have  brought  this  suit  against  the  Ken- 
tucky &  Indiana  Railroad  &  Bridge  Company,  and  against 
the  owner  of  a  manufacturing  plant,  formerly  William  Ben- 
nett, now  the  Third  National  Bank,  and  the  Gimmick  Furni- 
ture Manufacturing  Company,  to  enjoin  the  operation  of  a 
switch  or  railroad  siding  extending  along  Twenty-Ninth 
street,  and  in  front  of  appellants'  property;  also  to  compel 
the  removal  of  the  track  from  the  street.  By  an  amendment 
filed  some  while  after  the  beginning  of  the  case,  appellants 
also  prayed  for  $4,000  damages,  which  they  claim  their  lota 
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have  suffered  by  reason  of  the  construction  of  the  track  and 
the  operation  of  trains  upon  it.  The  suit  is  based  upon  the 
idea  that  the  placing  and  maintenance  of  the  track  upon  the 
street  is  a  purpresture  and  a  nuisance,  by  reason  of  which 
appellants  have  suffered  special  damage.  The  facts  are  that 
Bennett  and  the  railroad  company  built  this  siding  to  con- 
nect with  the  main  line  of  appellee  railroad  company's  road 
about  1890.  At  that  time  the  territory  traversed  by  the  sid- 
ing in  question  was  not  within  the  corporate  limits  of  the 
city  of  Louisville,  nor  any  other  town  or  village.  In  fact» 
the  lots  were  an  uninclosed  common,  although  its  former 
owner,  Dr.  Elliott,  had,  by  the  plat  which  he  had  caused  to 
be  recorded  in  the  Jefferson  county  court,  subdivided  the 
original  tract  into  lots,  public  streets,  and  alleys,  which  latter 
he  had  expressly  dedicated  to  the  public  use.  These  streets 
and  alleys,  however,  had  not  been  accepted  either  by  or  on 
behalf  of  the  public  in  any  manner.  Bennett  applied  to  Mrs. 
Elliott,  the  then  owner  of  the  property,  for  permission  to 
build  the  siding  over  the  strip  known  as  Twenty-Ninth  street, 
and  fronting  her  other  property,  which  she  granted.  The 
terms  of  the  grant  or  license,  whichever  it  may  have  been, 
are  not  clearly  shown,  although  they  were  set  forth  in  letters 
which  passed  between  the  parties,  but  which  are  now  lost. 
It  is  conceded  that  there  was  no  consideration  for  this  per- 
mission by  Mrs.  Elliott.  She  claims  that  it  was  upon  the  un- 
derstanding that  it  was  to  be  temporary  only,  and  that  the 
track  was  to  be  removed  upon  her  demand.  The  contrary 
contention  is  that  it  was  to  be  permanent,  and  that  the  cost 
of  building  the  switch,  and  of  certain  extensive  improve- 
ments in  the  enlargement  of  their  plant  done  by  Bennett's 
company  upon  the  faith  of  its  permanency,  all  indicate  that 
they  understood  it  was  to  be  permanent,  and  that  Mrs.  Elliott 
herself  likewise  so  understood  it.  In  1898,  and  about  that 
time,  Mrs.  Elliott  sold  and  conveyed  the  abutting  property  to 
some  of  the  appellants,  but  with  the  understanding  between 
her  and  them  that  the  railway  track  was  only  a  temporary 
obstruction,  and  that  it  was  to  be  removed  at  her  request. 
Therefrom  appellants  argue  that  the  railway  company  and 
the  furniture  company,  in  building  this  siding,  were  mere 
licensees,  whose  right  was  permissive  only — dependent  upon 
the  will  of  the  licensor — and  that  the  fact  alone  of  Mrs. 
Elliott's  conveyance  of  the  property  to  others  was  itself  a 
revocation  of  the  license. 

We  think  it  is  sufficiently  shown  that  appellee  railroad  and 
bridge  company  was  authorized  by  the  Legislature  to  con- 
struct the  siding,  but,  of  course,  subject  to  the  rights  of  the 
property  owners  whom  it  particularly  affected.  In  1895,  by 
an  ordinance  duly  adopted,  the  city  of  Louisville  extended 
its  boundary  so  as  to  include  the  territory  where  this  road 
and  Twenty-Ninth  street  are  located,  and  by  other  ordinances 
the  city  generously  granted  to  the  bridge  company  and  its 
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vendors  tbe  right  to  build  sncb  spurs,  sidings,  and  switches 
as  to  have  justified  its  building  tbe  one  now  in  suit.  Prior 
to  tbe  adoption  of  tbe  present  Constitution,  and  of  certain 
legislation  bad  thereunder,  which  will  be  presently  noticed,  it 
was  formerly  held  by  this  court  that  a  legislative  grant  coupled 
with  a  municipal  grant  to  a  railroad  company  to  lay  its  tracks 
upon  a  highway  or  street  within  the  municipality  was  not  an 
additional  servitude  upon  the  dominant  estate,  and  therefore 
did  not  entitle  the  owners  of  the  abutting  property  to  claim 
compensation  therefor;  that  it  was  only  in  tbe  event  that 
such  road  was  built  so  negligently  or  so  near  the  property  as 
to  actually  impede  the  ingress  and  egress  to  and  from  the  lots 
that  they  had  a  special  right  of  action  therefor.  Those 
decisions  are  relied  on  as  conclusive  of  this  case.  They  can- 
not apply,  because  of  a  radical  change  in  legislation  on  that 
subject  since  the  cases  cited  became  authority.  The  statute 
alluded  to  is  quoted  further  along. 

A  plea  in  estoppel  is  also  interposed  by  appellees,  based 
upon  the  fact  that  appellants  and  their  vendors  bad  stood  by 
and  suffered  appellees  to  incur  the  extraordinary  expense  in 
building  the  switch,  and  erecting  certain  lasting  and  costly 
improvements  near  to  it,  to  be  used  in  connection  with  it, 
and  which  would  not  have  been  done  but  for  the  express  or 
implied  consent  of  appellants  and  their  vendors  to  the  act. 
There  is  not  enough  in  the  record  to  show  that  there  was 
ever  a  grant  of  a  right  of  way  to  the  railroad  company  or  to 
Bennett  by  Mrs.  Elliott;  nor  is  it  seriously  claimed  that  there 
was  a  grant,  or  even  an  express  license,  by  tbe  other  appel- 
lants. So  far  as  Mrs.  Elliott's  agreement  and  conduct  are 
concerned,  we  are  of  opinion  that  it  amounted  only  to  a 
license  to  the  railroad  company  and  to  Bennett  to  build  the 
siding.  But  we  are  of  opinion  that  it  was  not  a  license  revoca- 
ble at  the  pleasure  alone  of  the  licensor.  Nor  can  we  concur 
that  appellants'  and  Mrs.  Elliott's  standing  by  and  per- 
mitting the  track  to  be  built  operates  as  an  estoppel  against 
them  from  claiming  compensation  for  the  damages  done  their 
property.  It  is  not  asserted,  nor  is  it  shown,  that  appellants 
did  anything  to  mislead  Bennett  or  the  railroad  company  as 
to  the  true  situation,  or  to  believe  that,  if  they  attempted  to 
make  the  siding  a  permanent  one,  appellants  or  their  vendor 
would  not  claim  compensation  therefor.  The  act  of  the  city 
council  of  Louisville  in  granting  the  right  of  way  over  cer- 
tain streets  to  appellee  railroad  company  and  its  predecessor 
could  not  change  the  status  of  the  parties  with  relation  to 
this  track,  nor  could  it  be  effective  for  any  purpose  before  the 
incorporation  of  the  new  territory  within  the  city  limits, 
which  was  some  five  years  after  the  track  was  built.  Until 
the  city  limits  were  extended,  and  the  dedication  of  Twenty- 
Ninth  street  accepted,  the  railroad  track  was  laid  upon  the 
private  property  of  Mrs.  Elliott  and  the  appellants  other 
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than  her  vendees.  At  most,  its  existence  was  then  alone  per- 
missive. When  the  dedication  of  the  street  was  accepted  by 
the  city,  it  was  then  within  the  province  of  the  municipality 
to  grant  to  the  railroad  company  a  right  of  way  over  its  pub- 
lic thoroaghfare,  including  the  right  to  confirm  as  legal  its 
previously  unauthorized  or  merely  permissive  presence  upon 
such  thoroughfare.  At  the  time  this  occurred,  however,  sec- 
tion 768,  Ky.  St  1903,  enacted  in  1893,  concerning  the 
powers,  liabilities,  and  restrictions  of  railroad  companies* 
was  in  force,  and  is  yet  in  force,  a  part  of  the  fifth  subsection 
of  which  reads  as  follows:  ''In  case  the  road  is  constructed 
upon  any  public  street  or  alley,  the  same  shall  be  upon  such 
terms  and  conditions  as  shall  be  agreed  upon  between  the 
corporation  and  the  authorities  of  any  city  in  which  the 
same  may  be,  but  such  road  shall  not  be  constructed  upon 
any  public  street  or  alley  until  compensation  shall  be  made 
by  the  corporation  therefor  to  the  owner  of  property  adjoin- 
ing such  street  or  alley,  and  opposite  where  such  road  is  to 
be  constructed,  either  by  agreement  or  in  the  manner  pro- 
vided by  law.*'  By  section  769,  Ky.  St.  1903,  a  railroad  com- 
pany's powers  to  build  switches  and  branches  are  subject  to 
the  same  restrictions  and  liabilities  as  are  conferred  upon  it 
for  the  construction  of  its  main  line.  So  that,  when  the 
territory  upon  which  the  track  is  became  incorporated  within 
the  city,  the  situation  was  this:  The  switch  was  in  existence 
upon  the  strip  of  land  which  had  been  previously  dedicated 
to,  but  had  not  been  accepted  by  or  on  behalf  of,  the  public. 
The  switch  having  been  made  since  the  dedication,  its  pres- 
ence was  subject  to  the  acceptance  of  the  street,  whenever 
accepted.  Until  such  acceptance  it  was  at  the  permission  of 
the  owner  of  the  fee.  When  the  street  was  accepted,  and 
when  the  city  consented  to  the  presence  of  the  switch  upon 
that  street  by  ordinances  granting  it  certain  rights  of  way,  it 
made  its  presence  there  lawful  for  every  purpose,  so  far  as 
the  state  and  municipality  were  concerned.  But  this  was 
expressly  subject  to  the  rights  of  the  abutting  lot  owners. 
As  the  railroad  company  has  now  made  the  switch  a  per- 
manent construction,  and  purposes  to  maintain  it  as  such — a 
matter  over  which  the  abutting  property  owner  has  absolutely 
no  control — he  became  entitled,  under  the  statute  and  under 
the  Constitution,  to  be  compensated  for  the  damage  done  to 
his  abutting  property.  Within  five  years  from  the  accrual  of 
such  right  this  action  was  begun  by  appellants.  In  every 
practical  sense  it  is  as  if  the  railroad  company,  under  proper 
legislative  and  municipal  grant,  were  now  attempting  for  the 
first  time  to  enter  upon  the  street.  Though  we  were  to  hold 
that  the  railroad  company  got  no  right  at  all  so  far  as  the 
abutting  property  holders  were  concerned,  and  as  to  some  of 
them  it  is  doubtful  if  it  had,  yet  a  court  of  equity  would  not, 
under  the  circumstances,  be  warranted  in  compelling  the  dis- 
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continuance  of  the  use  of  the  siding,  and  compelling  its  re- 
moval. To  do  so  would  be  a  problematical  advantage  to 
appellants,  while  it  would  be  very  damaging  to  appellees. 
At  tbe  same  time,  appellee  railroad  company  would  have  the 
right,  under  its  grants  from  the  municipality  and  the  state,  to 
immediately  rebuild  the  siding  along  this  street  for  the  uses 
of  the  manufacturing  plants  now  served  by  it.  The  only 
question  under  the  statute  would  be  that  of  condemnation,  or 
ag^reement  with  appellants  as  to  the  extent  of  damage  done 
to  their  abutting  property,  and  to  pay  for  it.  The  same  end 
can  be  reached  in  this  case  by  not  interfering  with  the  use  of 
the  road,  but  by  allowing  appellants  their  compensation  for 
damages  done  to  their  abutting  lots.  E.  L.  &  B.  S.  R.  R. 
Co.  V.  Combs,  10  Bush,  382,  19  Am.  Rep.  67;  J.  M.  &  I.  R. 
R.  V.  Esterle,  13  Bush,  667;  Stickley  v.  C.  &  O.  Ry.  Co.,  93 
Ky.  323*  20  S.  W.  261;  Klosterman  v.  C.  &  O.  Ry.  Co.,  71 
S.  W.  6,  24  Ky.  Law  Rep.  1234. 

The  evidence  is  very  conflicting  on  the  subject  of  appel- 
lants' damages.  The  witnesses  for  appellants  place  the 
damage  at  practically  one-half  the  value  of  the  lots,  while  the 
witnesses  for  appellees  give  it  as  their  opinion,  and  state 
facts  which  show  the  opinion  to  be  not  unreasonable  and  not 
improbable,  that  the  lots  have  been  enhanced  in  value,  in- 
stead of  damaged,  by  the  building  of  the  road.  As  the  cir- 
cuit court  did  not  undertake  to  pass  upon  this  question  of 
compensation,  and  as  it  is  left  in  such  an  uncertain  state  by 
the  evidence,  we  refrain  from  deciding  it;  anticipating  that 
tbe  parties  may  prefer  to  have  a  jury  determine  it.  Another 
reason  why  we  refrain  from  passing  upon  it  is  that  Twenty- 
Ninth  street  has  not  yet  been  graded  and  paved  or  improved 
permanently.  Appellee  railroad  company,  in  its  pleading, 
ofiered  to  change  the  location  of  the  switch  to  a  point  near 
the  center  of  the  street,  so  as  not  to  interfere  with  tbe  side- 
walk, or  the  place  where  the  sidewalk  will  have  to  be,  as  it 
now  does.  This  would  in  all  probability  very  materially 
diminish  appellants'  damages,  as  well  as  be  otherwise  an 
advisable  arrangement.  Upon  the  return  of  the  case,  if 
appellee  railroad  company  sees  proper  to  make  such  change, 
and  it  is  done  before  the  damages  are  assessed,  it  ought  to  be 
permitted  to  do  so.  Then  the  sole  question  will  be  the  fix- 
ing of  the  amount  of  compensation  to  be  paid  to  appellants 
for  the  diminution  of  the  value  of  their  lots  caused  by  the 
maintenance  and  proper  operation  of  the  switch. 

For  the  reasons  and  to  the  extent  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  a  new  trial  under  pro- 
ceedings not  inconsistent  herewith. 
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(Supreme  Court  of  Iowa,  May  lo,  1904,) 
[99  N.  W.  Rep.  697.] 


Injuries  to  Live  Stock — Duty  to  Fence — Qates— Negligence — Variance. 
In  an  action  against  a  railroad  to  recover  for  the  death  of  stock, 
where  the  petition  alleged  generally  the  negligent  construction  and 
maintenance  of  a  gate  at  a  private  crossing  on  plaintiff's  land,  and 
specified  particulars  in  which  the  gate  was  insufficient,  but  did  not 
allege  any  negligence  in  so  constructing  the  gate  that  it  opened 
toward  the  right  of  way  instead  of  toward  the  field,  while  testimony 
was  admissible  to  show  the  general  construction  of  the  gate,  and  the 
manner  in  which  it  opened,  whether  defendant  was  negligent  in 
such  construction,  and  whether  such  negligence  was  the,  proximate 
cause  of  the  injury,  yet  the  court  should  have  limited  the  jury's 
inquiry  to  the  exact  charges  of  negligence,  and  should  not  have 
submitted  the  manner  of  the  opening  of  the  gate  to  the  jury  as  a 
basis  for  a  finding  of  negligence. 

Same — Construction  of  Gates— Degree  of  Care. 

In  an  action  against  a  railroad  for  the  death  of  stock  owing  to  the 
negligent  construction  of  a  gate  at  a  private  crossing  it  was  error 
to  charge  that  defendant  was  required  to  construct  and  maintain  a 
sufficient  gate,  without  any  qualification  as  to  the  standard  of  care 
required  of  defendant. 

Same — Same — Same. 

A  railroad  must  exercise  ordinary  care  and  prudence  in  the  con- 
struction of  gates  at  private  crossings,  and  provide  such  as  are  rea* 
sonably  sufficient  to  prevent  live  stock  from  going  on  the  tracks. 

Same — Private  Crossings— Qates— Duty  to  Repair — Notice. 

A  railroad  is  not  liable  for  the  death  of  live  stock  owing  to  the 
fact  that  gates  at  a  private  crossing  have  become  defective  by  decay, 
unless  it  has  had  actual  notice  of  the  defects,  or  ought,  in  the  exer- 
cise of  reasonable  care,  to  have  had  such  notice,  and  a  sufficient 
time  has  elapsed  to  repair. 

Same— Same — Same — Same. 

Notice  to  a  railroad  of  the  defective  condition  of  gates  at  a  private 
crossing  may  be  inferred  from  lapse  of  time. 

Same — Same — Same — Same. 

The  question  whether  a  railroad  has  had  notice  of  decay  in  gates 
at  a  private  crossing,  and  has  had  a  reasonable  time  to  repair  or 
reconstruct  such  gates,  is  for  the  jury. 

Appeal  from  District  Court,  Lion  County;  W.  N.  Treicbler, 
Judge. 

Action  at  law  to  recover  damage  for  stock  killed  by  de* 
fendant  company,  due,  as  is  alleged,  to  defendant's  negligence 
in  failing  to  construct  and  maintain  a  sufficient  gate  in  its 
fence  at  a  private  crossing  on  plaintiff's  land.  Defendant 
interposed  a  general  denial,  and  on  the  issues  thus  joined  the 
case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judgment 
for  plaintiff,  and  defendant  appeals.     Reversed. 

J.  C.  Cook  and  H.  Loomis,  for  appellant. 
Redmond  &  Stewart,  for  appellee. 

DEEMER,  C.  J.  The  alleged  grounds  of  negligence  were 
as  follows:  ''That  said  gate  in  said  line  fence  on  the  south 
side  of  said  crossing  and  right  of  way  was  carelessly  and 
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negligently  constructed  and  maintained;  that  the  same  was 
old  and  rickety,  the  nails  in  the  cross-pieces  thereof  had 
become  loosened  and  extracted  by  the  shaking  thereof;  that 
there  was  no  cross-piece  nailed  on  ^he  supporting  posts  on 
either  side  of  said  gate;  that  the  only  fastening  of  said  gate, 
as  originally  constructed,  consisted  of  a  notch  cut  in  the 
lower  side  of  an  inch  board,  which  projected  beyond  the  end 
of  the  gate,  designed  to  pass  between  the  gatepost  and  its 
stayer,  and  thereby  being  held  in  position  by  the  weight  of 
the  gate,  and  preventing  the  same  from  sliding  back  by  rea- 
son of  the  action  of  winds  or  of  stock  rubbing  against  it; 
that  at  the  time  alleged  and  prior  thereto,  to  wit,  for  four 
months,  that  part  of  said  extended  board  beyond  where  the 
notch  had  been  cut  had  been  split  and  broken  off  even  with 
the  depth  of  said  notch,  entirely  destroying  the  same  as  a 
fastener;  that  the  bearing  surface  of  said  extended  board  had 
become  worn  smooth  by  constant  friction  on  said  cross-piece 
in  opening  and  shutting  said  gate,  rendering  said  gate  liable 
to  be  slid  back  from  its  position  and  ajar  by  the  action  of 
the  winds  and  of  stock  rubbing  against  it;  that  said  condi- 
tion of  said  gate  was  well  known  to  the  defendant,  its  agents, 
servants,  and  employees,  and  that  in  the  exercise  of  ordinary 
care  on  the  part  of  said  defendanc,  its  agents,  servants,  and 
employees,  said  condition  would  have  been  discovered;  that 
the  defendant  was  guilty  of  negligence  in  failing  to  repair 
and  keep  said  gate  in  a  good  and  sufficient  condition  to  the 
plaintiff's  damage  as  alleged  in  his  original  petition  herein — 
all  without  any  contributory  negligence  or  fault  on  the  part 
of  the  plaintiff."  There  is  no  doubt  that  three  cows  and  one 
colt  belonging  to  the  plaintiff  escaped  through  the  gate  in 
question,  went  upon  defendant's  right  of  way,  and  were 
killed  by  a  passing  train.  The  case  was  submitted  to  a  jury 
under  instructions  hereinafter  to  be  considered,  resulting  in  a 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
While  a  great  number  of  points  are  argued  by  appellant, 
we  do  not  find  it  necessary  to  discuss  more  than  one,  and 
that  the  correctness  of  the  instructions  given  by  the  trial 
court.  So  far  as  material  to  our  present  inquiry,  they  read 
as  follows:  ^^i)  The  burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  that  the  gate  in 
question  was  not  properly  constructed  or  kept  in  repair  and 
maintained  by  the  railway  company,  and  that  by  reason 
thereof  plaintiff's  horses  were  injured  or  killed.  (2)  The  law 
requires  the  defendant  railway  company  to  construct  and 
maintain  proper  and  sufficient  gates  at  private  crossings,  and 
you  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant,  through  its  agents  or  employees,  failed  to  construct 
a  proper  and  sufficient  gate  at  the  private  crossing  in  ques- 
tion, and  that  by  reason  of  such  defective  construction  plain- 
tiff*s  horses  were  injured  or  killed  by  a  passing  train,  then 
defendant  is  guilty  of  negligence,  and  is  liable  to  plaintiff  for 
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the  damages  sustained.  If  you  find  from  the  evidence  that 
the  gate  was  originally  constructed  in  a  proper  manner, 
but  you  find  that  it  became  out  of  repair,  and  that  the  de- 
fendant, in  the  exercise  of  reasonable  care,  could  have  known 
of  such  condition,  and  failed  to  properly  maintain  the  same* 
the  defendant  is  negligent;  and,  if  plaintiff's  horses  were  in- 
jured or  killed  by  reason  of  such  defective  condition  of  the 
gate  in  question,  plaintiff  should  recover.  (3)  If  you  find 
that  the  gate  was,  as  originally  constructed,  proper  and  su£B- 
cient,  and  was  at  the  time  of  the  alleged  accident  in  proper 
and  sufficient  repair,  then  defendant  has  fully  complied  with 
the  law,  and  plaintiff  cannot  recover.  (4)  The  law  does  not 
require  that  the  defendant  shall  put  in  gates  that  will  abso- 
lutely turn  all  stock,  and  the  fact  that  the  horses — if  you  so 
find — did  pass  through  the  gate  does  not  of  itself  establish 
the  fact  that  said  gate  was  insufficient,  or  not  properly  con- 
structed and  maintained;  but  you  may  consider  such  evidence 
with  all  the  other  evidence  in  determining  whether  the  gate 
was  proper  and  sufficient  at  the  time  of  the  alleged  acci- 
dent. (5)  The  only  evidence  for  your  consideration  as  to  the 
original  defective  construction  of  the  gate  is  the  evidence 
that  the  gate  opened  towards  the  right  of  way  instead  of 
towards  the  field  where  the  stock  was  kept.  Whether  this 
fact,  if  proven,  is  of  itself  a  defect  in  the  construction  of  the 
gate,  is  for  your  determination."  The  petition  does  not 
allege  in  express  terms  that  defendant  was  negligent  in  so 
constructing  the  gate  as  that  it  opened  toward  the  right  of 
way,  instead  of  toward  the  field,  where  the  stock  was  kept; 
but  appellee  contends  that  there  was  a  general  allegation  of 
negligence  in  the  petition,  that  this  evidence  was  admissible 
under  this  general  allegation,  and  that  in  any  event  it  was 
proper  to  show  the  construction  of  the  gate.  Testimony  was, 
of  course,  admissible  tending  to  show  the  general  construction 
of  the  gate,  the  manner  in  which  it  opened,  the  materials  of 
which  it  was  constructed,  and  the  kind  of  fastenings  used,  in 
order  that  the  jury  might  determine  whether  or  not  the  de- 
fendant was  negligent  in  the  construction  of  the  gate;  but  the 
defendant  was  not  to  be  charged  with  any  other  negligence  as 
to  the  construction  of  the  gate  than  that  alleged  in  the  peti- 
tion. The  evidence  to  which  we  have  referred  was  also 
admissible  in  order  that  the  jury  might  determine  whether  or 
not  the  alleged  negligence  was  the  proximate  cause  of  the 
injury.  In  view  of  the  peculiar  allegations  of  the  petition, 
we  think  the  court  should  have  limited  the  inquiry  to  the 
exact  charges  of  negligence.  Manuel  v.  C.  R.  &  St.  P.  R. 
R.,  56  Iowa,  655,  10  N.  W.  237;  Carter  v.  K.  C.  R.  R.,  65 
Iowa,  287,  21  N.  W.  607;  Miller  v.  C.  &  M.  R.  R.,  66  Iowa, 
364,  23  N.  W.  756.  While  we  have  held  that  a  general 
allegation  in  a  petition  that  defendant  was  negligent  in  a  cer- 
tain particular  is  sufficient,  in  the  absence  of  a  motion  for  a 
more  specific  statement  (Scott  v.  Hogan,  72  Iowa,  614,  34  N, 
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W.  444),  yet  where  this  general  allegation  is  immediately 
followed  by  a  recitation  oi  the  specific  acts  of  negligence  re^ 
lied  upon  the  plaintiff  will  be  confined  to  those  acts,  and  the 
general  allegation  will  be  controlled  by  the  particular  ones 
counted  upon.  See  McManamee  v.  M.  P.  R.  R.  (Mo.)  37  S. 
W.  119;  Omaha  Co.  v.  Wright  (Neb.)  68  N.  W.  618;  Carter 
V.  R.  R.,  65  Iowa,  287,  21  N.  W.  607;  Snyder  v.  Wheeling 
Electrical  Co.  (W.  Va.)  28  S.  E.  733,  39  L.  R.  A.  499,  64  Am. 
St.  Rep.  922;  Armstrong  v.  Ackley,  71  Iowa,  76^  32  N.  W. 
180;  East  Tenn.  Co.  v.  Daniel  (Tenn.)  42  S.  W.  1062.  The 
reason  for  this  rule  is  apparent.  Such  a  petition  is  in  no  event 
demurrable,  and  a  plaintiff  whose  pleading  of  this  character 
is  attacked  by  a  motion  for  a  more  specific  statement  might 
very  well  retort,  ''This  motion  is  without  merit,  for  that  the 
exact  grounds  of  negligence  are  set  forth  in  my  petition.'' 
This  rule  is  peculiarly  applicable  here,  because  of  the  allega- 
tions of  the  petition.  It  follows  that  the  court  should  not  have 
submitted  the  manner  of  the  opening  of  the  gate  to  the  jury 
as  the  negligence  charged  in  the  petition. 

2.  The  instructions  are  also  erroneous  for  the  reason  that 
the  standard  of  care  required  of  the  defendant  is  nowhere 
given.  The  language  used  as  to  the  original  construction  of 
the  gate  is  that  defendant  was  required  to  construct  and 
maintain  a  proper  and  sufficient  gate,  and  that,  if  it  failed  to 
do  so,  it  was  negligent.  In  the  fourth  instruction  some 
qualification  is  made,  but,  following  that  instruction  through, 
it  will  be  observed  that  the  defendant  was  still  bound  to  con- 
struct and  maintain  a  gate  which  was  proper  and  sufficient  at 
the  time  of  the  alleged  accident.  Even  as  to  the  manner  of 
the  opening  of  the  gate  the  jury  was  left  to  decide  whether  or 
not  it  constituted  a  defect  in  the  construction  of  the  gate. 
Nowhere  is  the  measure  of  duty  which  defendant  owed  to 
plaintiff  stated,  even  by  inference,  except  that  it  was  bound 
to  provide  a  proper  and  sufficient  gate.  The  jury  might  well 
have  concluded  that  the  gate  was  not  proper  and  sufficient, 
simply  because  it  did  not  restrain  plaintiff's  stock;  although 
the  stock  may  have  broken  down  a  gate  which  was  sufficient 
in  law.  As  to  defendant's  duty  to  repair  a  gate  which  was 
properly  constructed,  the  rule  given  by  the  court  was  that,  if 
it  became  out  of  repair,  and  defendant,  in  the  exercise  of 
reasonable  care,  could  have  known  thereof,  and  failed  to 
properly  maintain  the  same,  it  was  negligent,  and  plaintiff 
might  recover,  provided  the  horses  were  killed  by  reason  of 
the  defective  condition  of  the  gate.  Plaintiff's  action  was 
bottomed  on  defendant's  negligence.  Now,  negligence  has 
two  elements:  First,  a  duty  from  the  person  charged  there- 
with to  the  person  injured;  and,  second,  a  breach  of  that 
duty.  By  the  instructions  quoted,  defendant  was  charged 
with  the  duty  of  maintaining  proper  and  sufficient  gates  at 
private  crossings.     The  standard  of  care  required  in  this  re- 
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spect  was  nowhere  given.     Indeed,  the  jary  might  well  have 
concladed,  under  the  instrnctions,  that  this  was  an  absolate 
duty,  whereas  the  true  rule  is  that  defendant  must  exercise 
ordinary  care  and  prudence  in  the  construction  of  such  gates, 
and  provide  such  as  are  reasonably  sufficient  to  prevent  live 
stock  from  going  upon  its  tracks.     If  it  constructs  such  as  are 
reasonably  sufficient  to  confine  animals  of  ordinary  disposi- 
tion, it  has  performed  that  duty.     As  to  repairs  of  gates, 
which,  though  properly  constructed  in  the  first  instance,  have 
become  defective  by  reason  of  use  or  decay,  the  rule  is  that  a 
railway  company  will  not  become  liable  unless  it  has  actual 
notice  of  the  defects,  or  ought,  in  the  exercise  of  reasonable 
care,  to  have  had  notice,  and  a  sufficient  time  has  elapsed 
within  which  to  make  the  repairs.     Notice  may,  of  course, 
be  inferred  from  lapse  of  time,  and  the  question  of  notice  and 
of  reasonable  time  for  repair  or  reconstruction  is  for  the  jury. 
These  rules  have  support  in  the  following,   among  other 
cases:    Mears  v.  C.  &  M.  R.  R.  Co.,  103  Iowa,  203,  72  N.  W. 
jog;  Patten  v.  C,  M.  &  St.  P.  R.  R.,  75  Iowa,  459,  39  N.  W. 
708;  Shellabarger  v.  C,  R.  I.  &  P.  R.  R.  Co.,  66  Iowa,  18, 
23  N.  W.  158;  Wait  V.  B.  C.  K.  &  N.  R.  R..  74  Iowa,  207,  37 
N.  W.  159;  Brentner  v.  R.  R.  Co.,  58  Iowa,  625,    12  N.  W. 
6is;  Davis  v.  R.  R.  Co.,  40  Iowa,  292;  Lemmon  v.  R.  R.  Co., 
32  Iowa,  151;  Aylesworth  v.  C.  R.  &  P.  R.  R.  Co.,  30  Iowa, 
459;  Payne  v.  K.  C,  St.  J.  &  C.  B.  R.  R.,  72  Iowa,  214,  33 
N.  W.  633;  Milliard  v.  C.  &  N.  W.  R.  R.  Co.,  37  Iowa,  442. 
In  the  Aylesworth,  Hilliard,  and  Brentner  Cases  it  is  held 
that,  when  a  fence  is  properly  constructed,  and  becomes  de- 
fective without  the  fault  of  the  company,  no  liability  attaches 
for  an  injury  occurring  on  account  of  such  defect,  unless  the 
company  has  discovered  it,  or  should   have  discovered  it  in 
the  exercise  of  reasonable  care,  and  has  had  a  reasonable 
time  to  make  the  repairs  before  the  accident  occurred.     And 
in  the  Patten,  Shellabarger,  McKinley,  and  Payne  Cases  the 
holding  is  that  a  railway  company  should  provide  a  gate 
which  is  reasonably  safe  and  sufficient  for  the  purpose  for 
which  it  is  constructed,  and  that,  if  constructed  in  such  a 
way  as  a  man  of  usual  and  ordinary  prudence  would  consider 
safe  and  sufficient  to  be  used  in  the  place  and  for  the  pur- 
poses intended,  it  is  all  that  is  required. 

The  instructions  did  not  present  these  rules  to  the  jury, 
and  in  failing  to  do  so  were  manifestly  prejudicial,  and  the 
judgment  must  therefore  be  reversed. 
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[57  Atl.  Rep.  383.] 

Master  and  Servant— Declaration  for  Injuries — Assumption  of  R isle- 
Necessity  for  Negativing. 
A  declatation  by  a  servant  for  injuries  from  a  dangerous  condition 
which  might,  as  far  as  the  pleading  discloses,  have  been  known  to 
him,  is  demurrable,  unless  it  alleges  that  it  was  not  known,  or 
states  some  excuse  for  continuing  work  if  it  was  known,  and  thus 
negatives  assumption  of  the  risk. 

Trespass  on  the  case  for  negligence  by  George  L.  Dalton 
against  the  Rhode  Island  Company.  On  demnrrer  to 
declaration.     Demnrrer  sustained. 

Argued  before  STINESS,  C.  J.,  and  DOUGLAS  and 
BLODGETT,  JJ. 

Lewis  A.  Waterman,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefferts  S. 
Hoffman,  for  defendant. 

STINESS,  C.  J.  This  case  comes  before  us  on  defend- 
ant's demurrer  to  the  declaration  upon  the  ground  that  it  does 
not  appear  that  the  defective  condition  of  the  pump  com- 
plained of  was  unknown  to  the  plaintiff,  or  that,  with  reason- 
able care  and  diligence,  said  plaintiff  could  not  have  known 
of  such  defective  condition.  The  question  is  whether  a 
declaration  for  negligence  should  state  that  the  defect  on 
which  a  cause  of  action  is  based  was  unknown  to  the  plain- 
tiff. The  object  of  a  declaration  is  to  state  the  case  against 
the  defendant,  and  the  office  of  a  demurrer  is  to  require  a 
sufficient  statement  when  the  declaration  is  deficient.  The 
reason  for  this  is  that  a  defendant  should  not  be  put  to  the 
trouble  and  expense  of  a  trial,  possibly  by  an  irresponsible 
plaintiff,  unless  a  case  is  stated  upon  which  the  plaintiff, 
prima  facie^  at  least,  has  a  right  to  recover.  In  negligence 
cases  a  plaintiff's  right  to  recover  is  limited  by  his  contribu- 
tory negligence  and  by  his  assumed  risks.  It  is  now  com- 
mon practice  to  negative  the  limitation  of  contributory 
negligence  by  the  allegation  of  due  care  on  the  part  of  the 
plaintiff.  In  regard  to  assumed  risks,  there  is  a  difference  of 
opinion  whether  this  should  be  regarded  as  a  matter  of  de- 
fense, or  a  fact  to  be  negatived  in  the  declaration.  See  5 
Ency.  PI.  &  Pr.  p.  4.  In  this  state  it  has  been  considered,  in 
cases  between  master  and  servant,  that,  since  a  servant 
entering  or  continuing  in  service  under  a  known  risk  cannot 
recover  unless  some  sufficient  excuse  is  shown,  he  does  not 
state  a  case  unless  he  shows  that  he  had  not  assumed  such 

*As  to  the  assumption  of  risks  incident  to  the  discharge  of  dan- 
gerous duties,  see  foot-note  appended  to  Simmons  v.  Southern  Trac- 
tion Co.  (Pa.),  10  R.  R.  R.  362,  33  Am.  &  Eng.  R.  Cas.,  N.  8.,  362, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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risk,  whereby  he  might  be  preclpded  from  recovery.  If  want 
of  knowledge  need  not  be  alleged  by  the  plaintiff,  it  need  not 
be  proved  by  him.  The  result  would  be,  therefore,  in  hold- 
ing that  it  need  not  be  alleged,^  that  a  plaintiff  could  put  in 
bis  case  without  reference  to  his  knowledge  of  the  alleged 
defect,  and  the  defendant,  upon  showing  such  knowledge, 
not  excused,  would  be  entitled  to  a  verdict.  This,  however, 
occasions  unnecessary  hardship  to  a  defendant,  when  the  case 
might  have  been  determined  on  the  pleadings.  It  is  no 
hard  rule  for  a  plaintiff  to  require  the  averment,  for,  if  he 
cannot  state  that  he  was  ignorant  of  the  defect,  it  must  be 
because  he  knew  it;  and,  if  he  knew  it,  and  was  without  ex- 
cuse for  continuing  to  work  in  the  face  of  it,  he  is  without 
right  to  recover.  Such  a  question  should  be  settled,  as  far  as 
possible,  on  the  pleadings.  With  due  respect  to  courts  hold- 
ing otherwise,  we  are  of  opinion  that  the  allegation  of  want 
of  knowledge  is  essential  to  the  statement  of  a  case,  as  much 
as  the  averment  of  due  care  by  the  plaintiff,  and  is  more  con- 
sonant with  proper  pleading  and  the  convenience  of  parties 
than  to  leave  it  to  be  set  up  in  defense.  If  a  plaintiff  must 
negative  contributory  negligence,  why  should  he  not  also 
negative  an  assumed  risk  which  his  silence  apparently 
admits? 

In  Kelley  v.  Silver  Springs,  12  R.  I.  112,  34  Am.  Rep.  615, 
the  doctrine  of  assumed  risks  was  fully  settled,  and  has  since 
been  followed  without  question.  Di  Marcho  v.  Builders,  18 
R.  I.  $14,  27  Atl.  328,  28  Atl.  661,  held  that  the  plaintiff 
must  state  the  relation  of  the  defendant  and  the  agent  caus- 
ing the  injury,  so  that  it  may  appear  whether  he  was  a  fellow 
servant  or  not.  Flynn  v.  International  Co.,  24  R.  I.  291,  $2 
Atl.  1089,  held  that  a  declaration  failing  to  state  that  the 
plaintiff  did  not  know  of  the  defect  complained  of  as  negli- 
gence was  demurrable.  In  that  case  an  omission  of  the  word 
''not"  occurred  in  transcribing  the  opinion,  which  ![should 
have  been  inserted  in  the  sixth  line.  The  opinion  would 
then  have  read,  ''If  the  plaintiff  knew  of  the  defect,  he  was 
working  under  a  known  risk;  if  he  did  not  know  of  it,  the 
court  could  not  say  that  the  defect  was  not  obvious,  and  so 
charge  him  with  notice,  as  claimed  in  the  demurrer."  The 
demurrer  was  therefore  sustained,  because  the  declaration 
left  open  one  of  two  possibilities — either  a  known  or  an 
obvious  risk,  without  negation  or  excuse.  It  is  now  urged 
that  Lee  v.  Reliance  Mills,  21  R.  I.  322,  43  Atl.  S36,  is  incon- 
sistent with  Flynn  v.  International  Co.  There  is  no  conflict. 
As  pointed  out  by  Mr.  Justice  Tillinghast  in  Baumler  v. 
Narragansett,  23  R.  I.  430,  50  Atl.  841.  the  declaration  in  the 
Lee  Case  set  up  that  while  the  deceased  was  "necessarily 
absorbed  in  the  work  of  operating  the  machine,  so  that  he 
was  obliged  to  give  his  entire  attention  thereto,  and  to  work 
with  rapidity  and  promptness,"  he  was  injured.  It  impliedly 
admitted  knowledge,  and  set  up  an  excuse.    The  demurrer 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       577 

Dalton  V,  Rhode  Island  Co 

was  on  the  ground  that  he  might  have  been  fully  informed  as 
to  his  surroundings.  Suppose  he  had  been.  That  could  not 
affect  the  case  stated  in  the  declaration,  of  necessary  absorp- 
tion. Knowledge  could  be  set  up  in  defense  upon  the  ques- 
tion whether  there  was  due  care  under  the  circumstances,  but 
it  could  not  make  the  case  stated  demurrable.  That  is  quite 
different  from  Flynn  v.  International  Co.  and  the  case  at  bar, 
which  cases  alleged  defects,  simply,  and  the  demurrer  is  upon 
the  point  of  negativing  knowledge  of  the  defect. 

Until  recent  years,  negligence  cases  in  this  state  were 
rare;  but,  of  those  in  our  Reports  which  state  the  pleadings, 
the  custom  has  been  to  allege  either  want  of  knowledge  of  the 
defendant's  negligence  or  an  excuse.  See  Smith  v.  Tripp, 
13  R.  I.  152;  Cox  v.  Providence  Gas  Co.,  17  R.  I.  199,  21  AtL 
344;  Parker  v.  Providence  Co.,  17  R.  L  376*  22  Atl.  284,  23 
AtL  102,  14  L.  R.  A.  414,  33  Am.  St.  Rep.  869;  Wilson  v.  N. 
Y.,  N.  H.  &  H.  R.  Co.,  18  R.  I.  49I1  29  Atl.  258;  Disano  v. 
New  England  Co.,  20  R.  I.  452,  40  Atl.  7;  Jones  v.  New  Am. 
Co.,  21  R.  I.  125,  42  Atl.  509;  Pintorelli  v.  Horton,  22  R.  L 
374,  48  Atl.  142;  Baumler  v.  Narragansett,  23  R.  I.  430,  50 
Atl.  841;  King  V.  Railroad  Co.,  23  R.  I.  583,  51  Atl.  301; 
Baumler  V.  Narragansett,  23  R.  I,  611,  51  Atl.  203;  Milhench 
V.  Jenckes,  24  R.  I.  131,  52  Atl.  687;  Cox  v.  American  Co., 
24  R.  I.  503,  53  Atl.  871,  60  L.  R.  A.  629;  Russell  v.  River- 
side, 24  R.  I.  S9I9  54  Atl.  375;  Paoline  v.  Bishop,  25  R.  I. 
298,  55  Atl.  752. 

As  a  general  rule,  therefore,  the  defendant  should  negative 
the  assumption  of  a  known  risk.  The  cases  cited  will  fur-- 
nish  illustrations  of  excuse  for  continuing  work  by  necessary 
absorption,  by  lack  of  appreciation  of  ^  danger,  from  youth, 
inexperience,  emergency,  etc.,  by  promise  to  repair  a  defect, 
and  by  inability  to  know  the  exact  cause  of  the  injury,  but 
stating  enough  to  raise  a  presumption  of  negligence. 

In  the  case  at  bar  it  is  alleged  that' the  plaintiff  was  put- 
ting a  ring  packer  on  the  plunger  of  a  pump,  in  the  course  of 
his  duty;  that  the  valve  was  unsafe  and  out  of  repair,  per- 
mitting steam  to  escape,  so  that  the  plunger  was  liable  to 
start  up  at  any  time;  and  that  it  did  start  while  he  was  at 
work  upon  it,  whereby  his  hand  was  injured.  So  far  as 
appears  from  the  declaration,  this  condition  may  have  been* 
known  to  the  plaintiff,  and  the  risk  of  working  on  it  assumed 
by  him.  It  does  not  state  that  it  was  not  known,  or  state 
any  excuse  for  so  working  on  it  if  it  was  known.  The  natural 
inference  from  what  is  stated  is  that  it  was  known,  and  so  an 
assumed  risk. 

The  demurrer  to  the  declaration  is  sustained. 

11 R  R  R— 37 
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{Supreme  Court  of  Missouri^  Divisiou  No.  /,  Feb,  to^  1904,) 

[79  8.  W.  Rep.  664.] 

Injury  to  Emptoyoa — L»x  Loci. 

Where  a  contract  ot  employmeiit  was  made  in  one  state,  nnder 
which  the  work  to  be  done  by  the  employee  and  the  work  which  he 
did  was  in  tliat  state,  and  the  accident  happened  in  that  state  in  the 
course  of  his  employment,  the  liability  of  the  employer  will  be  de* 
termined  by  the  laws  of  that  state,  in  a  suit  a^^ainst  the  employer 
in  another  state  to  recover  damages  therefor. 

Same — "Dual  Capacity  Doctrine"  of  Illinois — Status  of  Foreman 
Causing^  Injury  to  Employee  under  Him.* 
The  *'dnal  capacity  doctrine,"  applied  in  Dlinois  in  determining 
the  liability  of  a  master  for  injnry  to  his  servant,  is:  The  mere  fact 
that  a  master  has  a  foreman  over  the  injured  servant  does  not  make 
the  master  responsible  for  the  foreman's  negligence,  nor  does  the 
mere  fact  that  the  foreman  is  sometimes,  or  generally,  also  a  cola- 
borer,  excuse  the  nlaster  from  his  negligence ;  but  every  case  must 
depend  on  its  circumstances,  and  if  the  n^ligence  complained  of 
consists  of  some  act  done  or  omitted  by  one  having  such  authority, 
which  relates  to  his  duties  as  a  colaborer  with  those  under  his  con- 
trol, and  which  might  just  as  readily  have  happened  with  one  of 
them,  having  no  such  authority,  the  common  master  will  not  be  liable ; 
but  when  the  negligent  act  complained  of  arises  out  of,  and  is  the 
direct  result  of,  the  authority  conferred  on  him  by  the  master  over 
his  colaborers,  the  master  will  be  liable. 

8am6 — Same — Same — Question  for  Jury. 

Evidence,  in  an  action  by  an  employee  against  his  employer  for 
personal  injuries  received  in  Illinois,  examined,  and  whether  negli- 
gence of  foreman,  causing  the  injuries,  was  done  in  his  capacity  as 
foreman,  or  as  colaborer  with  plaintiff,  held  to  be  a  question  for  the 
jury,  under  the  Illinois  **dnal  capacity  doctrine." 

Appeal  from  Circuit  Court,  Franklin  County;  John  W. 
McElhinney,  Judge. 

Action  by  Jeremiah  Fogarty  against  the  St.  Louis  Trans- 
fer Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Randolph  Laughlin,  for  appellant. 

Johnson,  Houts,  Marlatt  &  Hawes,  for  respondent. 

MARSHALL,  J.  This  is  an  action  for  $20,000  damages, 
for  personal  injuries  received  by  the  plaintiff  on  April  2,  1898, 
in  East  St  Louis,  111.  The  petition  alleges  that  the  plaintiff 
was  in  the  employ  of  the  defendant,  and  at  the  time  of  the 
accident  was  engaged  in  the  work  of  the  master ;  that  one 
George  Edwards  was  the  defendant's  foreman  and  manager 
in  East  St.  Louis,  111. ;  that  plaintiff  was  engaged  in  the  work 
of  the  defendant  in  driving  a  wagon,  loaded  with  heavy  iron 
girders,  and  in  the  attempt  to  back  the  wagon  into  the  alley 
between  tracks  Nos.  20  and  21   of  the  Big  Four  Railroad; 

*A8  to  whether  a  foreman  is  a  fellow  servant  of  a  hand  working 
nnder  him,  see  foot-note  appended  to  Southern  Indiana  Ry.  Co.  v, 
Harrell  (Ind.),  9  R.  R.  R.  35,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  35, 
where  all  the  authorities  in  this  series  are  collected. 
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that,  while  plaintiff  was  so  ensraged,  ''said  Edwards,  while 
acting  as  defendant's  said  foreman  and  manager,  ordered  the 
lead  horses  attached,  and  violently,  carelessly,  and  negli- 
gently, and  without  notice  or  warning  to  plaintiff,  and  after 
having  been  advised  by  plaintiff  that  said  load  could  not  be 
backed,  grasped,  jerked,  and  wheeled  about  the  lead  horses 
of  plaintiff's  team,  with  such  violence  as  to  break  the  tongue 
of  said  wagon,  and  violently^  disturb  the  equilibrium  of  the 
wagon  and  its  load,  breaking  the  chain  that  bound  the 
girders,  overturning  and  breaking  the  wagon,  throwing  plain- 
tiff upon  the  ground,  and  causing  one  of  said  girders  to  fall 
upon  him."  After  all  the  evidence  was  in,  the  plaintiff  by 
leave  amended  his  second  amended  petition,  so  as  to  strike 
out  all  the  specific  acts  of  negligence  charged,  except  one, 
and  so  as  to  make  the  allegations  of  the  petition,  following 
the  portion  above  quoted,  read  as  follows:  ''And  plaintiff 
states  that  by  reason  of  the  negligence  and  carelessness  of  de- 
fendant's foreman  and  manager,  in  carelessly  and  negligently 
jerking  and  whirling  the  lead  horses  of  the  plaintiff's  team, 
as  aforesaid,  said  wagon  was  upset  as  aforesaid,  plaintiff  was 
thrown  to  the  ground,  and  one  of  the  girders  thrown  upon 
him,  crushing  his  left  leg,  and  painfully  injuring  his  right  leg 
and  hip  joints."  The  answer  is  a  general  denial,  coupled 
with  special  defenses,  to  wit:  First,  that  the  contract  of 
employment  of  the  plaintiff,  the  labor  to  be  performed  by 
him,  and  the  injury  received  by  him  were  all  done  in  the 
state  of  Illinois,  and  hence  that  the  laws  of  that  state  control 
in  this  case,  and  that  the  Illinois  laws  were  and  are  that  the 
master  is  liable  for  the  acts  of  his  vice  principal  so  far  as 
they  relate  to  the  exercise  of  the  delegated  powers  and  duties 
of  the  master,  but  that  if  the  vice  principal  also  acted  as  a 
colaborer,  and  the  injury  was  caused  by  his  negligence  while 
performing  the  duties  of  a  colaborer,  and  which  might  just  as 
readily  have  happened  if  such  duties  had  been  performed  and 
such  negligent  act  been  done  by  any  other  colaborer,  the 
master  is  not  liable;  second,  a  plea  of  assumption  of  risk; 
and,  third,  a  plea  of  contributory  negligence.  The  reply  is 
a  general  denial. 

There  is  no  conflict  in  the  evidence.  The  facts  proved 
upon  the  trial  are  as  follows:  The  plaintiff  was  36  years  old, 
and  had  been  in  the  employ  of  the  defendant  for  about  8 
years.  At  the  time  of  the  accident  he  was  driving  a  "pull-up 
team";  that  is,  his  team  pulled  up  the  wagons  that  came 
across  the  river  from  the  boat  to  the  levee  in  East  St.  Louis. 
He  was  employed,  and  his  whole  work  was  done,  in  East  St. 
Louis,  and  the  accident  occurred  there.  The  defendant  is  a 
Missouri  corporation,  and  its  principal  office  and  its  chief 
officers  are  all  located  in  St.  Louis.  The  bulk  of  its  business 
is  hauling  freight  to  and  from  the  railroad  termini  in  East 
St.  Louis  to  St.  Louis.  It  had  a  stable  in  East  St. 
Louis,   where    a    great  number  of  men  and  wagons  were 
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employed.     George    Edwards    was    the   foreman  or  man- 
ager   of    the    stable.     He    had     power    to    employ    and 
discharge  the  men,   buy    feed    and  stable  supplies,   direct 
the  men  as  to  when,   where,   and  how  they  should  work, 
see  that  they  did  their  work,  and  as  a  part  of  his  duty,   as  he 
expressed  it,  ^'I  give  any  man  a  hand  that  I  see  needs  it,  at 
any  part  of  the  work  that  I  see  is  required."    The  defend- 
ant had  been  engaged  in  hauling  a  lot  of  girders  and  structual 
iron  from  the  railroad  cars  in  East  St.  Louis  to  a  building 
that  was  in  course  of  construction  in  St.  Louis.     On  the  day 
of  the  accident  the  plaintiff,  by  the  direction  of  Edwards,  the 
foreman,  had  loaded  four  iron  girders  on  a  'Mong-reach" 
wagon;  that  is,  a  wagon  intended  for  heavy  hauling  and 
having  a  long  coupling  pole.    Three  of  the  girders  were  30 
feet  long,  and  one  was  16  feet  and  8  inches  long.    After  they 
were  placed  on  the  wagon,  the  plaintiff  tied  the  girders 
together  into  places  with  four  pieces  of  chain,  of  unequal 
size  and  strength,  and  then,  by  putting  wagon  stakes  in  the 
chain,  he  twisted  it  until  the  slack  in  the  chain  was  taken  up, 
and  he  then  tied  the  ends  of  the  stakes  to  the  reach  or  coup- 
ling pole  with  a  rope.     When  the  wagon  was  thus  loaded,  it 
weighed  24,000  pounds.     He  then  reported  to  Edwards  that 
the  wagon  was  loaded,  and  Edwards  ordered  him  to  get  a 
''pull-up  team,*'  in  addition  to  his  own  team,  and  drive  it 
to  the  Big  Four  alley  aforesaid,  and  leave  it  there  for  the 
night.    The  plaintiff  found  Walsh,  a  driver  of  a  ''pull-up 
team,''  and  had  him  hitch  his  team  to  the  wagon  in  the 
lead.     Walsh  and  the  plaintiff  then  walked  on  the  "near,"  or 
left,  side  of  their  teams,  and  thus  drove  the  wagon  to  the 
alley*    When  they  reached  there,  the  plaintiff  directed  Walsh 
to  unhook  his  team  from  the  wagon,  and  when  it  was  done 
the  plaintiff  attempted  to  back  the  wagon  into  the  alley  afore- 
said.    One  of  the  horses  in  his  team  would  not  back.     When 
plaintiff  had  been  so  engaged  for  some  minutes,  Edwards 
drove  up  in  his  cart,  and  he  jumped  out  and  ran  over  to 
where  the  plaintiff  was.     What  then  occurred  is  best  de- 
scribed by  the  plaintiff's  own  testimony,  which  is  as  follows: 
"While  trying  to  back  the  team,  I  stood  partly  in  front  of 
my  wheel,  holding  the  reins  in  my  hands.     My  off  horse 
would  not  back  at  all.     Then  George  Edwards  rode  up  in  his 
cart  the  same  way  I  had  driven.     He  jumped  out  of  the  cart, 
ran   over  to  me,  and  said:    'Jerry,   what    the    hell    is  the 
matter  with  you  now?    You  don't  want  to  stay  here  all  night 
monkeying  with  that  wagon.'     I  says:    'What the  hell  can  I 
do,  George.^    You  see  that  big  horse  won't  back  forme.' 
He  says:    'Damn  it  to  hell!    get  on  that  wagon,  where  you 
ought  to  be.'     I  got  up.     Then  he  ran  out  in  front  of  the 
team,  and  began  to  pound  them  in  the  face,  one  with  each 
hand.     He  didn't  back  them.     Then  he  says,  'Stay  where 
you  are,  and  we  will  seesaw  them  back.'     'Eddie,'  he  says, 
*  go  over  and  get  that  team  and  hook  them  on,'  and  he  did 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       581 

FogtLTtj  V,  St.  Lonis  Transfer  Co 

80.  'Eddie/  1  says,  'be  careful  now,  and  don't  let  bim  pull 
too  bard.  Hold  tbe  pole,  and  don't  let  it  swing  witb  that 
near  borse,  and  I  will  be  able  to  back  tbe  wagon  out/ 
Edwards  said :  'Go  abead  witb  tbat team.'  And  be  pulled  it 
around,  and  I  bollered:  'Don't  swing  that  wagon  around  in 
that  way.  Straighten  them  up,  and  don't  let  tbem  pull  so 
hard.'  Then  Edwards  got  in,  and  said:  'Give  me  those 
lines,  I  will  handle  tbat  team.'  And  be  gave  tbem  a  jerk, 
and  swung  tbem  around  as  bard  as  they  could  run,  and  struck 
tbe  wheel  under  the  coupling  pole.  Edwards  was  in  a  pas- 
sion when  be  grabbed  tbe  lines.  Tbe  pole  was  pointing 
towards  tbe  right,  and  he  swung  tbe  team  around  to  the  left. 
Tha  horses  came  around  as  hard  as  they  could  run,  and 
Edwards  was  running  to  try  and  keep  out  of  their  way.  He 
was  on  the  near  side,  and  the  horses  were  coming  towards 
bim.  When  the  front  wheel  struck  tbe  reach  pole,  tbe  front 
bolster  went  off  where  the  iron  was  raised,  and  he  pulled  tbe 
front  gear  wheel  under  the  wagon  entirely,  and  two  of  tbe 
girders  fell  off,  and  me  on  top  of  tbem«  Two  fell  off  in  front, 
and  tbe  other  two  fell  to  tbe  bolsters,  and  one  fell  off  tbe 
wagon  entirely.  I  beard  the  tongue  crack,  and  I  fell  off  with 
the  girders.  I  was  sitting  on  tbem.  This  occurred  about  a 
second  or  so  after  Edwards  grabbed  tbe  lines  and  began  to 
swing  tbe  wagon.  The  short  beam  was  lying  on  my  leg,  and 
I  became  conscious  of  what  was  going  on  around  me  a  little 
while  after  I  was  pulled  out.  *  *^  *  When  Edwards  came 
up,  be  told  Walsh  to  go  to  tbe  wheel,  and  Walsh  tried  to  pull 
back  tbe  wheel  after  Edwards  came,  and  Edwards  tried  to 
help.  He  then  went  in  front  of  the  horses  and  tried  to  beat 
them  back  witb  bis  bands,  and  tbe  near  horse  wouldn't  back. 
Then  be  said  he  would 'seesaw  them  back.'  I  was  sitting 
up  on  tbe  girders,  and  it  was  perfectly  safe  for  me  to  sit  up 
there  if  tbe  wagon  was  handled  right,  so  that  this  was  a 
proper  wagon  and  a  proper  load,  provided  it  was  properly 
bandied.  *  *  *  When  Walsh  got  his  pull-up  team  bitched 
on,  be  drove  them  around,  walking  on  the  ground,  and  I  was 
sitting  on  the  wagon  handling  tbe  wheel  team.  He  drove 
them  as  far  as  he  could  go  without  striking  tbe  reach  pole, 
when  I  told  him  to  straighten  them  up  and  not  let  them  puU 
so  hard.  He  was  just  about  getting  the  team  around  straight 
when  Edwards  took  tbe  lines  away  from  bim.  I  can't  say 
whether  Walsh  dropped  one  of  the  lines  or  not.  I  could  not 
see  bim ;  nor  could  I  see  what  occurred  between  Walsh  and 
Edwards.  All  I  know  is  tbat  about  tbat  time  tbe  horses 
started  to  run  around.  I  didn't  see  the  lines  in  Edwards' 
band.  I  didn't  see  the  front  wheels  strike  the  reach  pole. 
I  beard  it.  I  believe  the  accident  was  caused  by  tbe  act  of 
tbe  front  wheel  striking  the  pole."  Two  other  witnesses  for 
tbe  plaintiff  testified  to  substantially  the  same  facts. 

For  the  defendant,  the  foreman,  Edwards,  testified  as  fol- 
lows:   "At  tbe  time  of  tbe  accident  I  saw  Fogarty  trying  to 
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back  the  wagon,  and  I  says:  'What  is  the  matter,  Jerry. 
Can't  you  back  it?'  And  he  said,  'No;  he  wouldn't  back  ior 
him,'  pointing  to  the  back  ofi  horse,  which  was  right.  'He 
wouldn't  back.'  I  says,  'Well,  I  will  help  you,'  and  the  boy 
was  back  about  here  [gesticulating],  and  I  says,  'You  can  lift 
on  that  wheel,  and  I  will  lift  on  this  one'  [indicating];  and 
we  tried  it,  and  tried  it  again,  and  we  had  no  success — could 
not  back  it.  I  then  said,  'Wait  a  minute,  and  I  will  help  you 
with  the  team,'  and  I  took  hold  of  Eddie  Walsh's  team,  and 
drove  them  down  to  the  pole  of  the  wagon.  I  think  the  boy 
carried  the  stretchers.  I  won't  be  positive  about  that.  We 
hitched  the  team  up,  and  I  swung  them  to  the  right  as  far  as 
I  could  without  the  wheel  striking  the  reach;  for  I  did't  in- 
tend the  wheel  to  strike  the  reach,  and  the  wagon  went  back 
a  little  bit.  Then  I  swung  them  back  to  the  left,  with  the 
same  intention,  for  the  wagon  to  go  back.  As  the  lead  team 
pulled  around  to  the  end  of  the  pole,  and  I  got  the  wagon  to 
about  the  same  position  to  the  left  as  I  had  it  to  the  right,  I 
saw  the  pole  of  the  wagon  go  up  in  the  air  about  as  high  as 
the  horse's  mouth,  or  maybe  a  little  higher,  and  I  looked 
around  and  saw  the  iron  falling  ofi  the  wagon.  When  I  saw 
Fogarty  at  the  Big  Four  yards,  trying  to  back  the  wagon,  he 
was  sitting  on  the  front  part  of  the  beams,  with  the  lines  in 
his  hands,  trying  to  back  the  wagon  down,  and  Eddie  Walsh 
had  his  team  unhitched." 

The  defendant  also  proved,  by  the  published  Reports  of  the 
decisions  of  the  courts  of  Illinois  and  by  an  ex-judge,  that 
the  "dual  capacity  doctrine"  obtains  in  Illinois;  that  is,  that 
the  same  person  may  be  a  vice  principal  and  a  fellow  servant 
at  the  same  time,  and  whether  he  is  the  one  or  the  other  is 
determined  by  the  character  of  the  act  he  does.  For  his  acts 
as  vice  principal  the  master  is  liable,  but  "if  the  negligence 
complained  of  consists  of  some  act  done  or  omitted  by  one 
having  such  authority,  which  relates  to  his  duties  as  a 
colaborer  with  those  under  his  control,  and  which  might 
just  as  readily  have  happened  with  one  of  them,  having  no 
such  authority,  the  common  master  will  not  be  liable." 

At  the  request  of  the  plaintifi  the  court  instructed  the  jury 
in  accordance  with  the  theory  of  the  petition  and  the  evi* 
dence  adduced,  and  directed  them  that  if  they  found  that  the 
acts  of  Edwards,  so  charged  and  proved,  "were  done  by  said 
Edwards  in  the  exercise  of  his  authority,  as  foreman  of  the 
defendant,"  the  verdict  should  be  for  the  plaintiff. 

At  the  request  of  the  defendant  the  court  instructed  the 
jury  as  follows:  "(5)  This  court  instructs  you  that  if  the 
negligence  of  a  foreman  arises  out  of,  and  is  the  direct  result 
of,  the  exercise  of  the  authority  conferred  upon  him  by  the 
naaster  as  a  foreman,  the  master  will  be  liable  for  such  negli- 
gence; but  if  the  negligence  complained  of  consists  of  some 
act  committed  or  done  by  him  which  relates  to  his  duties  as 
a  colaborer  with  those  under  his  control,  and  which  might 
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just  as  readily  have  happened  with  one  of  them,  having  no 
such  authority,  their  employer  will  not  be  liable.  If  you  find 
and  believe,  from  the  evidence  in  this  case,  that  the  act  of 
Edwards  in  jerking  or  whirling  the  lead  horses  of  plaintifi's 
team  was  done  by  him,  not  in  the  exercise  of  his  authority  as 
foreman  under  the  terms  of  his  employment,  but  was  done  in 
the  discharge  of  his  duty  as  a  colaborer  with  the  plaintiff, 
then  you  are  instructed  that  the  defendant  is  not  liable  for 
any  injury  resulting  from  said  act,  and  your  verdict  will  be 
for  the  defendant." 

Various  other  instructions  were  given  at  the  request  of  the 
parties,  but  they  are  not  pertinent  to  the  decision  of  the  case, 
and  throw  no  additional  light  upon  the  theory  upon  which 
the  case  was  tried  and  submitted  to  the  jury.  At  the  close 
of  the  plaintiff's  case,  and  again  at  the  close  of  the  whole  case, 
the  defendant  demurred  to  the  evidence,  the  court  overruled 
the  demurrer,  and  the  defendant  properly  excepted.  There 
was  a  verdict  for  the  plaintiff  for  the  sum  of  $9,ooo,  which 
the  court  caused  to  be  reduced  by  remittitur  to  $6,ooo,  and 
after  proper  steps  the  defendant  appealed. 

The  defendant  assigned  20  errors,  but  relies  principally 
upon  the  action  of  the  court  in  overruling  the  demurrer  to  the 
evidence.  The  contract  of  employment  of  the  plaintiff  was 
made  in  Illinois.  The  work  to  be  done  by  him  and  the  work 
he  did  was  in  that  state.  The  accident  happened  in  that 
state.  The  liability  of  the  defendant  must  therefore  be  de- 
termined and  measured  by  the  laws  of  that  state.  Alexander 
V,  Penn.  Co.,  48  Ohio  St.,  loc.  cit.  636,  30  N.  E.  69;  Turner 
V.  Tunnel  Co.,  in  Mich.  578,  70  N.  W.  146,  36  L.  R.  A.  134, 
66  Am.  St.  Rep.  397;  Railroad  v.  Lewis,  89  Tenn.  235,  14 
S.  W.  603;  Detroit  v.  Osborne,  135  U.  S.  492,  10  Sup.  Ct. 
1012,  34  L.  Ed.  260;  Helton  v.  Railroad,  97  Ala.  275,  12 
South.  276. 

The  ''dual  capacity  doctrine"  obtains  in  Illinois.  Rail- 
road V.  May,  108  III,  loc.  cit.  298;  Gall  v.  Beckstein,  173  111. 
187,  50  N.  E.  711. 

In  the  first  case  cited  the  Supreme  Court  of  Illinois  thus 
states  the  doctrine:  ''The  true  rule  on  the  subject,  as  we 
understand  it,  is  this:  The  mere  fact  that  one  of  a  number 
of  servants,  who  are  in  the  habit  of  working  together  in  the 
same  line  of  employment  for  a  common  master,  has  power  to 
control  and  direct  the  action  of  the  others  with  respect  to 
such  employment,  will  not  of  itself  render  the  master  liable  for 
the  negligence  of  the  governing,  servant,  resulting  in  an 
injury  to  one  of  the  others,  without  regard  to  other  circum- 
stances. On  the  other  hand,  the  mere  fact  that  the  servant 
exercising  such  authority  sometimes,  or  generally,  labors 
with  the  others  as  a  common  hand,  will  not  of  itself  exonerate 
the  master  from  liability  for  the  former's  negligence  in  the 
exercise  of  his  authority  over  the  others.  Every  case,  in  this 
respect,  must  depend  upon  its  own  circumstances.     If  the 
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negligence  complained  of  consists  of  some  act  done  or 
omitted  by  one  having  such  authority,  which  relates  to  his 
duties  as  a  colaborer  with  those  under  his  control,  and  which 
might  just  as  readily  have  happened  with  one  of  them  hav- 
ing no  such  authority,  the  common  master  will  not  be  liable. 
For  instance,  if  the  section  boss  of  a  railway  company,  while 
working  with  his  squad  of  men  on  the  company's  road,  should 
negligently  strike  or  otherwise  injure  one  of  them,  causing 
his  death,  the  company  would  not  be  liable;  but  when  the 
negligent  act  complained  of  arises  out  of,  and  is  the  direct 
result  of,  the  authority  conferred  upon  him  by  the  master 
over  his  colaborers,  the  master  will  be  liable." 

The  rule  is  the  same  in  Missouri,  and,  with  two  possible 
exceptions,  to  be  hereafter  referred  to,  has  been  so  declared  in 
the  following  cases:  Harper  v.  Railroad,  47  Mo.,  loc.  cit. 
580,  4  Am.  Rep.  353;  Lee  v.  Detroit  Bridge  &  Iron  Works, 
62  Mo.  565;  Marshall  v.  Schricker,  63  Mo.,  loc.  cit.  312; 
Moore  v.  Railroad,  8;  Mo.,  loc.  cit.  596;  Miller  v.  Railroad, 
109  Mo.,  loc.  cit.  356,  19  S.  W.  S8,  32  Am.  St.  Rep.  673; 
Grattis  V.  Railroad,  153  Mo.,  loc.  cit.  394,  55  S.  W.  108,  48 
L.  R.  A.  399,  77  Am.  St.  Rep.  721;  Hawk  v.  Lumber  Co., 
166  Mo.  121,  6s  S.  W.  1022;  Bane  v.  Irwin,  172  Mo.,  loc. 
cit.  317.  72  S.  W.  522.  In  Harper  v.  Railroad,  supra,  this 
court  said:  ''Such  superintendent  may  also  labor  like  any 
other  colaborer,  and  may  be  in  that  respect  a  colaborer,  and 
his  negligence  as  such  colaborer,  when  acting  only  as  a  co- 
laborer,  may  be  likened  to  that  of  any  other."  In  Moore  v. 
Railroad,  supra,  this  court  said:  ''We  recognize  the  prin- 
ciple that  one  may  act  in  the  dual  character  of  the  represen- 
tative of  the  master  and  as  a  fellow  servant.  If  it  had  been 
the  duty  of  the  foreman  in  this  case  to  assist,  when  nec- 
essary, in  the  manual  work  of  repairing  the  car,  in  addition 
to  the  other  duties  of  superintendent,  controlling  and  direct- 
ing such  work,  and  he  had  gone  under  the  car  with  plaintifE 
to  assist  in  repairing  it,  and  by  some  negligent  or  unskillful 
act,  while  so  engaged,  injured  the  plaintiff,  the  latter  could 
not  have  recovered,  without  proof  of  facts  which  entitle  one 
to  recover  when  injured  in  consequence  of  the  negligence  or 
unskillfulness  of  a  fellow  servant.''  In  Miller  v.  Railroad, 
supra,  it  was  said:  "There  is  no  doubt  but  a  foreman  or 
other  representative  of  a  master  may  occupy  a  dual  position ; 
that  is  to  say,  he  may  at  the  same  time  be  a  fellow  servant 
and  an  agent  or  representative  of  the  master.  *'  In  Hawk  y. 
Lumber  Co.,  supra,  this  court  said:  "In  such  a  case  it 
makes  no  difierence  in  the  application  of  the  law  that  the 
employee  receiving  the  injury  is  inferior  in  grade  to  the  one 
whose  negligence  caused  the  injury ;  and  this  is  the  full  ex- 
tent of  the  proof  of  the  relation  that  Whalen  bore  to  the 
plaintiff.  While  the  sawyer  might  be  deemed  superior  to  the 
deckhand,  the  proof  is  absolutely  conclusive  that  the  act  of 
negligence  of  which  the  plaintiff  complains  was  the  act  of  a 
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co-servant  in  bis  character  as  such»  and  not  his  act  represent- 
ing his  master  in  doing  his  master's  duty."  In  Bane  v. 
Irwin,  supra,  this  court,  per  Gantt,  J.,  said:  "We  agree 
with  counsel  for  defendant,  'It  is  the  act,  and  not  the  rank, 
of  the  vice 'principal  which  determines  whether  two  em- 
ployees are  fellow  servants.'  In  this  case  the  acts  of  Gibbs 
were  the  acts  of  the  master.  It  is  true  that,  according  to  the 
evidence,  Gibbs  at  times  did  the  work  of  a  servant  in  loading 
and  firing  the  shots,  and  had  the  injury  occurred  while  he 
was  performing  a  servant's  duty,  he  and  plaintifi  would  have 
been  fellow  servants;  but  it  is  clear  that  the  negligence  in 
this  case  was  the  negligent  order  to  plaintifi  to  return  to  the 
dangerous  place  and  fire  the  remaining  shot,  and  the  injury 
was  the  consequent  result  of  that  order  and  not  the  negligent 
loading  and  tampering  of  the  shot.  While  Gibbs  acted  in 
a  dual  capacity,  the  injury  here  resulted  from  the  order,  in 
making  which  be  represented  the  master." 

Thus  from  the  47th  to  the  i72d  volumes  of  the  Reports  of 
the  decisions  of  this  court,  extending  over  a  period  of  32 
years,  the  ■  Mual  capacity  doctrine"  has  been  recognized  and 
enforced  by  this  court.  One  case  which  is  said  to  be  an  ex- 
ception to  the  rule  is  Dayharsh  v.  Railroad,  103  Mo.  570,  15 
S.  W.  554,  23  Am.  St.  Rep.  900.  At  first  blush  this  would 
appear  to  be  true,  but  a  closer  examination  and  analysis  of 
that  case  will  show  that,  while  some  of  the  language  em- 
ployed might  give  countenance  to  the  claim  that  it  is  not  in 
line  with  the  prior  and  subsequent  cases, 'still  the  judgment 
in  the  case  and  the  result  reached  is  not  in  conflict  with  the 
rule.  For,  while  it  is  there  said  that  there  is  no  logical 
difference  between  the  vice  principal  ordering  an  act  to  be 
done  and  his  doing  it  himself,  that  language  must  be  under- 
stood in  the  light  of  the  facts  in  judgment,  which  the  opin- 
ion states  to  be,  and  upon  which  basis  the  opinion  rests,  that 
the  act  done  by  the  vice  principal  in  that  case  was  an  act 
within  the  duty  of  the  vice  principal  as  such,  and  not  an  act 
done  by  him  as  a  co-servant.  For  it  is  expressly  stated  that 
the  act  done  was  an  obvious  breach  of  the  master's  duty  to 
furnish  the  servant  a  reasonably  safe  place  for  the  servant  to 
work.  That  case,  therefore,  turned  upon  the  proposition 
that  the  ashpit  in  which  the  plaintifi  was  ordered  to  work 
was  not  a  reasonably  safe  place  for  him  to  work,  and  did  not 
turn  upon  the  ''dual  capacity  doctrine"  at  all.  Read  in  this 
sense,  that  case  is  not  out  of  line,  and  it  must  be  so  under- 
stood hereafter.  Of  course,  there  is  no  logical  difference 
between  the  vice  principal  himself  doing  an  act  within  the 
scope  of  his  duty  as  vice  principal,  and  his  ordering  some  one 
else  to  do  that  act.  So,  likewise,  there  is  no  logical  difierence 
between  a  vice  principal  himself  doing  an  act  within  the 
scope  of  his  duty  as  a  co-servant,  and  his  procuring  some  one 
else  to  do  the  act  for  him.  As  was  aptly  said  in  Bane  v. 
Irwin,  172  Mo.,  loc.  cit.  317,  72  S.  W.  525,  "it  is  the  act,  and 
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not  the  rank,  of  the  vice  principal,  which  determines"  whether 
he .  acts  in  the  one  or  the  other  of  his  dual  capacities,  and 
which  measures  the  master's  liability.  The  other  case  which 
is  claimed  to  hold  to  the  contrary  is  Gormly  v.  Vulcan  Iron 
Works,  6i  Mo.  492.  It  is  true  that  it  is  there  said:  ^'And 
even  if  the  master  or  superintendent  engrage  in  the  same  work 
with  the  laborer,  still  they  are  not  fellow  servants,  and  the 
servants  may  recover  for  any  injury  caused  by  their  negli- 
gence." But,  in  view  of  the  facts  in  judgment  in  that  case, 
this  statement  is  purely  obiter.  The  opinion  (page  493) 
states  the  facts  to  be  that  ''the  injury  was  received  from  the 
bursting  of  one  of  the  hot  ovens  or  furnaces,  and  that  was 
caused  by  the  alleged  wrongful  action  of  one  Withrow,  who 
was  the  general  superintendent,  tn  carelessly  ordering  the  fire 
to  he  applied  in  a  manner  which  was  sure  to  produce  an  eX'- 
plosion.''  (The  italics  are  added.)  The  act  here  complained 
of  was  clearly  the  order  of  the  vice  principal  while  acting  as 
such.  He  did  not  pretend  to  act  as  a  co-servant.  His  order 
was  to  do  an  act  that  was  necessarily  negligent,  and  was  not 
to  do  a  lawful  and  proper  act,  which  could  be  safely  done,  or 
might  be  negligently  done,  depending  upon  the  manner  of  its 
doing.  The  result  reached  in  that  case  was  clearly  right,  but 
the  language  employed,  as  quoted  above,  was  obiter,  and  did 
not  correctly  state  the  rule  in  this  state. 

'The  marked  ability,  deep  research,  and  power  of  analysis 
of  counsel  on  both  sides  of  this  case  have  furnished  the  court 
with  a  multitude  of  cases  in  other  jurisdictions  showing  that 
the  ''dual  capacity  doctrine"  obtains  in  all  of  the  states  of 
the  Union,  with  the  exception  of  Ohio  and  Nebraska.  An 
examination  of  those  cases  will  show  that  whenever  the  injury 
resulted  from  the  act  or  order  of  the  vice  principal,  whether 
acting  by  himself  or  through  another,  while  exercising  his 
power  and  discharging  his  duty  zn  a  vice  principal,  the 
master  has  been  held  liable,  but,  wherever  the  injury  resulted 
from  the  act  of  the  vice  principal  while  acting  in  his  capacity 
of  colaborer,  the  master  has  been  held  not  liable.  The  fol- 
lowing cases  fall  within  the  second  class  stated,  to  wit,  where 
the  vice  principal  acted  as  a  colaborer:  Hanna  v.  Granger, 
18  R.  I.  507,  28  Atl.  659;  Di  Marcho  v.  Foundry  Co.,  18  R. 
I.  516,  27  Atl.  328,  28  Atl.  661;  Frawley  v.  Sheldon,  20  R.  I. 
258,  38  Atl.  370;  Gann  v.  Railroad,  loi  Tenn.  380,  47  S.  W. 
493,  70  Am.  St.  Rep.  687;  Ross  v.  Walker,  139  Pa.  St.,  loc, 
cit.  51,  21  Atl.  157,  159,  23  Am.  St.  Rep.  160;  Railroad  v. 
Charles,  162  U.  S.,  loc.  cit.  364,  16  Sup.  Ct.  848,  40  L.  Ed. 
999;  Barnicle  v.  Conner,  no  Iowa,  loc.  cit.  240,  81  N.  W. 
452;  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521; 
Reed  v.  Stockmeyer,  74  Fed.  186,  20  C.  C.  A.  381;  Meeker  v. 
Remington  &  Son  Co.  (Sup.)  65  N.  Y.  Supp.  i  116;  Gall  v. 
Beckstein,  173  111.  187,  50  N.  E.  711;  Drainage  Co.  v.  Fitz- 
gerald, 21  Colo.  1)33,  43  Pac.  210;  Railroad  v.  Torrey,  58 
Ark.  217,  24  S.  W.  244;  Railroad  v.  May,    108  III.  288;  Clay 
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V.  Railroad,  56  111.  App.  23s;  Railroad  v.  Massig,  50  111.  App. 
666;  Railroad  v.  Handman^  13  Lea,  423;  Allen  v.  Goodwin, 
92  Tenn.  385,  21  S.  W.  760;  Soutar  v.  Electric  Co.,  68  Mian. 
18,  70  N.  W.  796;  Say  ward  v.  Carlson,  i  Wash.  29,  23  Pac. 
830;  Klocbinski  v.  Lumber  Co.,  93  Wis.  loc.  cit.  4i9»  67  N. 
W.  934;  Holtz  V.  Railroad,  69  Minn.  524,  72  N.  W.  805; 
Fertilizer  Co.  v.  Travis,  102  Tenn.  16,  49  S.  W.  832;  Rail- 
road V.  Schwabbe,  i  Tex.  Civ.  App.  573,  21  S.  W.  706; 
Quinn  v.  Lii^^bterage  Co.,  23  Blatchf.  209,  23  Fed.  363;  The 
Miami,  93  Fed.  218,  35  C.  C.  A.  281;  Drwyer  v.  Express  Co., 
82  Wis.,  loc.  cit.  3 1 12,  52  N.  W.  304,  33  Am.  St.  Rep.  44. 
The  following  cases  fall  under  the  first  class  stated,  to  wit, 
where  the  vice  principal  acted  as  such  and  not  as  a  colaborer: 
Coal  Company  v.  Wombacber,  134  111.  57,  4  N.  E.  627; 
Fanter  V.  Clark,  15  III.  App.  470;  Brick  Co.  v.  Sobkomeak, 
148  111.  573,  36  N.  E.  572;  Street  Railroad  v.  Dwyer,  162  111. 
482,  44  N.  E.  81S;  Steel  Co.  v.  Schymanowski,  162  111.  447.44 
N.  E.  876;  Bridge  Co.  v.  Walker,  170  111.  550,  48  N.  E.  915; 
Ofiutt  V.  Columbian  Exposition,  175  III.  472,  51  N.  E.  651; 
Railroad  Co.  v.  Atwell,  198  111.  200,  64  N.  £.  1095. 

The  case  of  Railroad  v.  Skola,  183  III.  454,  56  N.  E.  171, 
7$  Am.  St.  Rep.  120,  seems  to  stand  in  a  class  by  itself. 
There  the  foreman  ordered  the  deceased  to  go  under  a  car 
and  wipe  the  motors.  While  he  was  so  engaged,  the  fore- 
man himself  went  to  some  cars  that  stood  on  the  main  track, 
and  that  needed  cleaning,  and  put  one  of  the  cars  in  motion 
to  bring  it  down  to  the  track  on  which  stood  the  car  under 
which  the  deceased  was  working.  The  car  moved  at  a  high 
rate  of  speed,  the  foreman  was  unable  to  stop  it,  it  collided 
with  the  car  under  which  the  deceased  was  working,  and  he 
was  killed.  It  was  held  that  the  master  was  liable,  because 
the  foreman  had  the  power,  as  foreman,  to  decide  what  cars 
should  be  brought  from  the  main  track  to  the  cleaning  track, 
and  also  to  decide  where  such  cars,  when  so  brought  to  the 
cleaning  track,  should  be  placed.  In  other  words,  it  was 
held  under  such  circumstances  that  the  foreman  acted  as  a 
vice  principal,  and  not  as  a  colaborer. 

In  Norton  v.  Nadebok,  190  III.  595,  60  N.  E.  843,  54  L.  R. 
A.  842,  there  was  a  conflict  in  the  evidence  as  to  whether  the 
operator  of  a  machine  was  a  vice  principal  or  a  fellow  serv- 
ant with  a  helper  who  worked  around  the  machine.  The 
court  said:  '^ As  a  general  rule,  the  question  whether  serv- 
antf  of  the  same  master  are  fellow  servants  is  a  question  of 
fact,  to  be  determined  by  the  jury  from  all  the  facts  of  each 
case.  *  *  *  If,  however,  the  facts  are  conceded,  or  there 
is  no  dispute  with  reference  thereto,  and  all  reasonable  men 
will  agree,  from  the  evidence  and  the  legitimate  conclusions 
to  be  drawn  therefrom,  that  the  relation  of  fellow  servant 
exists,  then  the  question  becomes  one  of  law,  and  not  one  of 
fact." 

In  Graver  Tank  Works  v.  O'Donnell,  191  HI.  236,  60  N.  E. 


S88       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Fogarty  v.  St.  Louia  Tranafer  Co 

831,  the  deceased  was  injured  while  workins:  with  a  sraoe 
under  the  direction  of  a  general  foreman  of  the  defendant. 
The  foreman  lent  a  helping  hand,  but  the  jury  answered   the 
question,  propounded  to  them,  whether  the  injury  was  caused 
by  the  act  of  the  foreman  (and  another  laborer)  while  he  was 
helping  in  the  work,  that  they  did  not  know.     The  plaintiff 
recovered  a  judgment,  and  it  was  affirmed  by  the  Supreme 
Court.     The  court  said:    ^'Neither  do  we  agree  with  the  coo- 
tention  that,  had  the  jury  answered  the  interrogatory  in  the 
affirmative,  it  would  have  shown  that  Alyea  [the  deceased3» 
Lee  [the  foreman],  and  Halub  [the  fellow  servant]  were  feK- 
low  servants,  which  would  have  defeated  a  recovery.     As  the 
doctrine  is  well  settled  in  this  state  that,  where  a  servant  is 
injured  as  the  result  of  an  act  of  the  foreman  involving 
the  exercise  of  his  authority,  the  fact  that  the  foreman  at  the 
time  of  the  injury  is  temporarily  acting  as  colaborer  with  the 
injured  servant  does  not  relieve  the  master  from  liability 
upon  the  ground  that  they  were  servants  of  one  common 
master.     Chicago  &  Alton  Railroad  Company  v.  May,  108  111. 
288;  Pittsburg  Bridge  Co.  v.  Walker,  supra ;  Offuttv.  World's 
Columbian     Exposition,     supra;  Metropolitan    West    Side 
Elevated  Railroad  Company  v.  Skola,  183  111.  454,  ^6  N.  E. 
171,  75  Am.  St.  Rep.  120."    The  rule  here  announced  can 
only  mean  that  a  foreman  may  act  as  a  colaborer  at  the  same 
time,  and  that,  even  if  he  is  acting  as  a  colaborer  at  the  time 
of  the  injury,  nevertheless,  if  the  injury  was  caused  by  his  act 
in   his  capacity  as  foreman,  and  not  in  his  capacity  as  a 
colaborer,     the  master  is    liable.     And   the  judgment  was 
allowed  to  stand  in  that  case  upon  this  principle. 

In  Chicago  Hair  Co.  v.  Mueller,  203  111.  558,  68  N.  E.  51, 
the  foreman  had  been  engaged  in  throwing  down  bales  of 
hair  from  a  high  pile,  and  the  plaintiff  had  been  engaged  in 
moving  them  to  another  place  in  the  factory.  The  foreman 
left  the  pile  in  an  unsafe  condition,  and  went  to  another  part 
of  the  factory^  The  foreman  ordered  the  plaintiff  to  go  back 
and  get  two  bales  that  had  been  thrown  down  from  the  pile. 
While  so  doing  some  of  the  bales  fell  down  from  the  pile  that 
had  been  left  in  an  insecure  position  by  the  foreman,  and  in- 
jured the  plaintiff.  A  recovery  was  allowed  to  stand.  This 
was  manifestly  upon  the  ground  that  the  foreman  had  failed 
in  his  duty  as  a  vice  principal  in  ordering  the  plaintiff  to 
work  in  an  unsafe  place.  The  fact  that  the  foreman  in  his 
capacity  of  colaborer  had  produced  the  unsafe  place  is  im- 
material, for  it  was  his  duty  as  a  vice  principal  not  to  order 
the  plaintiff  to  work  in  an  unsafe  place,  or,  otherwise  stated, 
to  furnish  the  plaintiff  a  reasonably  safe  place  in  which  to 
work.  The  court  said:  ^'The  mere  fact  that  Hermes  [the 
foreman]  engaged  in  some  labor  as  a  common  laborer  did 
not,  as  a  matter  of  law,  make  him  any  the  less  a  vice  prin- 
cipal. 

When  properly  understood,  these  cases  do  not  constitute  a 
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departure  from  a  modification  of  the  ''dual  capacity 
doctrine."  They  simply  point  the  working  of  the  rule  as 
applied  to  the  facts  in  judgment  in  each  case,  and  illustrate 
the  rule  as  laid  down  in  Railroad  v.  May,  io8  111.,  loc.  cit. 
299,  hereinbefore  quoted;  to  the  effect  that  the  mere  fact  that 
the  master  has  a  foreman  over  the  gang  does  not  make  him 
responsible  for  the  foreman's  negligence,  nor  does  the  mere 
fact  that  the  foreman  is  sometimes,  or  generally,  also  a 
colaborer,  excuse  the  master  from  his  negligence.  ''Every 
case,  in  this  respect,  must  depend  upon  its  circumstances. 
If  the  negligence  complained  of  consists  of  some  act  done  or 
omitted  by  one  having  such  authority,  which  relates  to  his 
duties  as  a  colaborer  with  those  under  his  control,  and  which 
might  just  as  readily  have  happened  with  one  of  them,  hav- 
ing no  such  authority,  the  common  master  will  not  be  liable. 
*  *  *  But  when  the  negligent  act  complained  of  arises 
out  of,  and  is  the  direct  result  of,  the  authority  conferred 
upon  him  by  the  master  over  his  colaborers,  the  master  will 
be  liable."    This,  then,  is  the  state  of  the  law  in  Illinois. 

Of  the  Missouri  cases  the  following  fall  within  the  first 
class,  to  wit,  where  the  vice  principal  acted  as  such,  and  not 
as  a  colaborer,  and  hence  the  master  was  held  liable.  Harper 
V.  Railroad,  47  Mo.  579,  4  Am.  Rep.  353;  Gormly  v.  Vulcan 
Iron  Works,  61  Mo.  492;  Whalen  v.  Centenary  Church,  62 
Mo.  326;  Moore  V.  Railroad,  85  Mo.  588;  Dayharsh  v.  Rail- 
road, 103  Mo.  570,  15  S.  W.  5^4;  23  Am.  St.  Rep.  900;  Russ 
V.  Raihroad,  112  Mo.  53,  20  S.  W.  472,  18  L.  R.  A.  823;  Miller 
V.  Railroad,  109  Mo.  350,  19  S.  W.  58,  32  Am.  St.  Rep.  673; 
Bane  v.  Irwin,  172  Mo.  306,  72  S.  W.  522.  On  the  other 
hand,  the  following  cases  fall  within  the  second  class  stated, 
to  wit,  where  the  vice  principal  acted  within  the  scope  of  his 
duty  as  colaborer,  and  hence  the  master  was  not  liable.  Lee 
V.  Bridge  Co.,  62  Mo.  565;  Card  v.  Eddy.  129  Mo.  510,  28 
S.  W.  979,  36  L.  R.  A.  806;  Hawk  v.  Lumber  Co.,  166 
Mo.  121,  6s  S.  W.  1022.  There  is,  therefore,  no  appreciable 
difference  between  the  law  in  Illinois  and  the  law  in  Missouri 
upon  this  subject.  This  being  the  law,  it  remains  to  apply  it 
to  the  facts  in  judgment  in  this  case. 

The  question,  then,  is,  did  Edwards  act  as  vice  principal,  - 
or  as  a  fellow  servant  of  the  plaintiff?  If  the  latter,  the  master 
is  not  liable.  In  solving  this  question,  it  must  be  borne  in 
mind  that  under  the  Illinois  law  the  general  rule  is  that 
whether  the  injury  resulted  from  his  acts  in  the  one  capacity 
or  in  the  other  is  a  question  for  the  jury  to  decide  from  all 
the  circumstances  of  the  case,  and  that  the  question  is  only 
one  of  law,  where  the  facts  are  conceded  or  there  is  no  dis- 
pute with  reference  thereto,  and  where  all  reasonable  men 
will  agree,  from  the  evidence  and  the  legitimate  conclusions 
to  be  drawn  therefrom,  that  the  representative,  at  the  time 
he  acted,  was  acting  as  a  colaborer,  and  not  as  a  vice  prin- 
cipal.    Norton  V.  Nadebok,  190  111.,  loc.  cit.   599,  60  N.  E. 
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843,  54  L.  R.  A.  842.  Or,  as  it  is  commonly  expressed,  did 
the  plaintiff  make  put  a  prima  facie  case  for  the  jury?  If  he 
did,  the  finding  of  facts  by  the  jury  is  not  open  to  review  in 
this  court,  except  in  respects  and  under  circumstances  that 
are  not  present  in  this  record.  It  is  clear  that  Edwards'  prin- 
cipal and  primary  duties  were  those  of  vice  principal.  It  is 
also  clear  that,  whenever  he  deemed  it  necessary,  he  lent  a 
helping  hand  to  the  men;  and  it  is  claimed  that  while  he  was 
so  doing  he  was  a  fellow  servant.  There  is  no  room  for  doubt 
that,  when  Edwards  arrived  upon  the  scene,  he  acted  in  his 
capacity  as  vice  principal  in  calling  the  plaintiff  to  account 
for  not  having  backed  the  wagon  into  the  alley,  and  in  order- 
ing the  plaintiff  to  get  up  on  the  wagon,  and  in  assuming  con- 
trol of  the  situation,  and  in  trying  to  force  the  team  to  back, 
by  striking  them  in  the  face,  and  in  ordering  Walsh  to  hitch 
the  '' pull-up"  team  to  the  end  of  the  wagon  tongue,  and  in 
ordering  the  wagon  to  be  seesawed,  so  as  to  force  it  back, 
and  in  taking  the  reins  of  the  ^'pull-up"  team  away  from 
Walsh.  No  one  but  a  master  or  his  alter  ego  could  have  or 
would  have  done  these  things,  and  the  plaintiff  would  not 
have  permitted  any  one  who  did  not  occupy  such  a  relation 
to  so  interfere  with  or  assume  control  of  the  situation. 

So  far,  then,  it  is  plain  that  Edwards  acted  as  a  vice  prin- 
cipal. But  at  this  point  the  parties  '^come  to  the  parting  of 
the  ways."  The  plaintiff  contends  that  Edwards  did  not  at 
this  point  lay  aside  his  capacity  as  a  vice  principal,  and  there- 
after act  as  a  colaborer,  but  that  he  continued  to  act  as  a 
vice  principal,  and  that  it  was  his  negligence  while  so  acting 
as  a  vice  principal  that  caused  the  injury.  On  the  other 
hand,  the  defendant  contends  that,  from  the  time  Edwards 
''snapped"  the  reins  of  the  ''pull-up"  team  away  from  Walsh, 
he  became  a  fellow  servant  with  the  plaintiff,  and  that  his 
negligence  in  ihe  capacity  of  fellow  servant  caused  the  in- 
jury; in  other  words,  that  the  manual  act  thereafter  per- 
formed by  Edwards  might  just  as  readily  have  been  performed 
by  any  one  else,  and,  if  so  performed,  and  performed  in  the 
manner  that  Edwards  performed  it,  would  have  resulted  in 
the  same  way,  or,  otherwise  stated,  that  the  orders  Edwards 
gave  in  his  capacity  of  vice  principal,  including  the  order  to 
seesaw  the  team,  were  lawful  and  proper  orders,  and,  if  exe- 
cuted with  reasonable  care,  would  not  have  caused  any  injury 
to  any  one,  but,  if  executed  negligently,  would  cause  injury, 
and  therefore  the  injury  was  caused  by  the  negligent  manner 
in  which  the  orders  were  executed  and  the  work  done,  and 
not  in  consequence  of  the  orders  being  improper  or  negli- 
gent orders.  There  is  no  room  for  doubt  that  the  inju  y  was 
caused  by  the  horses  being  pulled  around  towards  the  east 
too  far,  and  so  fast  and  so  violently  that  the  front  wheel  on 
the  left  side  of  the  wagon  came  into  contact  with  the  coup- 
ling or  reach  pole,  and  lifted  the  load  and  the  bolster  of  the 
wagon  so  high  that  the  king  pin,  that  held  the  front  bolster 
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and  the  coupling  pole  and  the  forward  axle  and  running  gear 
of  the  wagon  together,  was  raised  oat  of  its  place,  and  the 
front  wheels  were  separated  from  the  balance  of  the  wagon, 
and  let  the  front  part  of  the  wagon  down  onto  the  groand; 
and  it  was  the  negligent  manner  in  which  Edwards  handled 
the  team  that  caused  this  to  happen. 

Reduced  to  its  last  analysis,  therefore,  the  crucial  question 
is,  was  Edwards  acting  throughout  in  his  capacity  of  vice 
principal,  or,  at  the  instant  he  took  hold  of  the  reins,  did  he 
become,  as  matter  of  law,  a  fellow  servant,  and  was  his  neg- 
ligence thereafter  the  negligence  of  a  fellow  servant.  Under 
the  Illinois  law  it  cannot  be  said  that  he  became  a  fellow 
servant,  unless  the  circumstances  and  the  legitimate  deduc- 
tions therefrom  are  such  that  reasonable  minds  cannot  fairly 
differ  upon  the  question.  The  problem  may  be  solved  in  this 
way:  The  plaintiff  in  his  petition  expressly  charged  that 
Edwards  was  acting  as  a  vice  principal  when  he  committed 
the  negligence  complained  of.  The  defendant  charged  that 
he  was  acting  as  a  colaborer.  The  plaintiff  went  to  the  jury 
upon  instructions  that  required  the  jury  to  find  that  Edwards 
was  acting  as  vice  principal  before  they  could  find  for  the 
plaintiff.  The  defendant's  instructions  also  required  the 
same  thing,  and  in  addition  stated  the  converse  of  the  rule — 
that,  if  the  jury  believed  Edwards  was  acting  as  a  colaborer 
at  the  time  and  with  respect  to  the  act  that  caused  the  in- 
jury, the  plaintiff  could  not  recover.  The  jury  found  for  the 
plaintiff,  and  the  trial  judge  approved  the  finding.  Thirteen 
men  have  therefore  found,  from  the  circumstances  and  the 
legitimate  inferences  to  be  drawn  therefrom,  that  Edwards' 
act  was  the  act  of  a  vice  principal,  and  not  that  of  a  fellow 
servant.  This  court  is  asked  to  declare,  as  a  matter  of  law, 
that  there  is  no  legal  basis  for  such  a  finding  to  rest  upon; 
that  is,  that  the  circumstances  are  such  that  there  is  no  room 
for  reasonable  minds  to  differ^  about  it.  It  is  manifest  that 
the  act  of  negligence  complained  of,  and  which  caused  the 
injury,  might  be  done  by  a  master  himself,  or  by  his  vice 
principal  acting  as  such,  or  by  a  fellow  servant,  or  by  a  total 
stranger,  or  by  any  one  who  was  handling  the  team.  It  is 
also  clear  that,  unless  Edwards  had  been  clothed  with  the 
power  of  the  master,  he  would  not  have  attempted  to  take 
command  of  the  situation,  and  that  the  plaintiff  would  not 
have  submitted  to  his  interference.  This,  and  the  conceded 
fact  that  all  that  Edwards  did  up  to  the  moment  of  ''snap- 
ping" the  reins  from  Walsh  was  done  in  his  capacity  of  vice 
principal,  undoubtedly  affords  some  basis  for  a  legitimate 
deduction  that  he  acted  throughout  the  whole  matter  as  a 
vice  principal;  and,  this  being  true,  the  case  was  one  for  the 
jury,  and  not  a  question  of  law  for  the  court.  It  follows  that 
the  trial  court  did  not  err  in  overruling  the  demurrers  to  the 
evidence. 

The  defendant  also  pleads  contributory  negligence  and 
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assamption  of  risk.  But  a  careful  examination  of  the  facts 
shows  that  there  is  no  substantial  basis  for  the  pleas  to  rest 
upon.  The  case  was  fairly  tried,  the  jury  were  fully  and 
properly  instructed,  and  there  is  substantive  evidence  to  sup- 
port the  verdict. 

The  judgment  of  the  circuit  court  is  therefore  a£Brmed. 
All  concur. 


People  of  the  State  of  New  York  on  the  Relation  of  the 
Pennsylvania  Railroad  Company,  Plff.  in  Err.,  v. 
Erastus  C.  Knight,  Comptroller  of  the  State  of  New 
York. 

(Argued  Dec.  iiy  190s.     Decided  January  ^,  1904,) 

[24  Sup.  Ct.  Rep.  202.] 

Commerce—State  Tax  on  Cab  Service  Furnished  by  Railroad  Com* 
pany. 
A  franchise  tax  imposed  nnder  appropriate  statntes  of  the  state  of 
New  York  upon  the  Pennsylvania  Railroad  Compao  j  for  carrying^  on  a 
cab  service  wholly  within  the  state,  for  the  purpose  of  conveying^  its 
passengers  to  and  from  its  ferry  landing  in  New  York  city,  the  charges 
for  which  are  entirely  separate  from  those  for  other  transportation,  is 
not  an  unconstitutional  burden  on  interstate  commerce,  but  is  a  tax 
npon  an  independent  local  service,  preliminary  or  subsequent  to  any 
interstate  transportation. 

In  Error  to  the  Supreme  Court  of  the  State  of  New  York 
to  review  .a  judgment  sustaining  an  assessment  by  the  State 
comptroller  of  a  franchise  tax  on  a  cab  service  furnished  by  a 
railroad  company,  entered  in  pursuance  of  an  a£Brmance  by 
the  New  York  Court  of  Appeals  of  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  of  that  State,  confirming,  on 
a  writ  of  certiorari,  the  determination  of  the  comptroller. 
Affirmed. 

See  same  case  below  in  Appellate  Division  of  Supreme 
Court,  67  App.  Div.  398,  73  N.  Y.  Supp.  790,  and  in  Court  of 
Appeals,  171  N.  Y.  3S4»  64  N.  E.  152. 

Statement  by  MR.  JUSTICE  BREWER: 

This  is  a  writ  of  error  to  the  supreme  court  of  the  state  of  New 
York  to  review  a  judgment  of  that  court  affirming  the  assess* 
ment  by  the  comptroller  of  the  state  of  New  York  of  a  certain 
tax  against  the  relator,  the  Pennsylvania  Railroad  Company. 
The  contention  of  the  plaintiff  in  error  is  that  the  tax,  which 
is  a  franchise  tax  imposed  under  appropriate  statutes  of  New 
York  upon  the  company  for  carrying  on  the  business  of  run- 
ning cabs  and  carriages  for  hire  between  points  entirely  with- 
in the  state  of  New  York,  is  invalid  under  the  interstate 
commerce  clause  of  the  Constitution  of  the  United  States, 
article  I.,  §  8,  subdivision  3. 

The  facts  are  undisputed.  In  1897  the  company  established 
a  cab  stand  on  its  own  premises  at  the  Twenty-third  street 
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ferry  in  the  city  of  New  York,  and  has  since  maintained  a 
service  of  cabs  and  coaches  under  special  licenses  from  the 
city  of  New  York,  whereby  they  can  stand  on  those  premises 
only.  The  sole  business  done  by  those  cabs  and  coaches  is 
to  bring  the  company's  passengers  to  and  from .  the  Twenty- 
third  street  ferry.  The  charges  for  this  service  are  separate 
from  thode  of  the  company  for  further  transportation,  and  no 
part  of  its  receipts  from  the  cab  service  is  received  as  com- 
pensation for  any  service  outside  the  state  of  New  York.  As 
a  separate  business,  this  cab  service  has  not  been  profitable 
to  the  company,  but  has  been  operated  at  a  loss.  The 
validity  of  this  tax  was  sustained  both  by  the  supreme  court 
and  the  court  of  appeals  of  New  York.  6j  App.  Div.  398,  73 
N.  Y.  Supp.  790,  171  N.  Y.  354,  64  N.  E.  152. 

Messrs.  Henry  Galbraith  Ward,  A.  Leo  Everett,  and  Rob- 
inson, Biddle  &  Ward  for  plaintiff  in  error. 
Mr.  John  Cunneen  for  defendant  in  error. 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
court : 

The  contention  of  the  company  is  that  this  cab  service  is 
merely  an  extension,  and  therefore  a  part  of,  its  interstate 
transportation;  that  it  is  not  carrying  on  a  cab  business  gen- 
erally in  the  city  oi  New  York,  but  is  merely  furnishing  the 
service  to  those  who  seek  to  take  over  its  lines  some  inter- 
state transportation,  thus  commencing  the  transportation 
from  their  houses  instead  of  from  the  ferry  landing,  or  like 
service  to  those  who  have  already  received  such  interstate 
transportation,  thus  completing  the  transportation  to  their 
places  of  destination;  that  the  character  of  the  business  re- 
mains unchanged,  although  individuals  may  avail  them- 
selves of  this  service  who  do  not  intend  or  have  not  received 
any  interstate  transportation,  for  they  who  thus  use  the  serv- 
ice do  so  wrongfully  and  against  the  wish  of  the  company. 
In  other  words,  the  company,  to  promote  its  general  busi- 
ness, seeks  only  to  complete  the  continuous  transportation  of 
interstate  passengers  to  or  from  their  residences  or  hotels  in 
New  York  city  instead  of  commencing  and  ending  such  trans- 
portation at  the  ferry  landing  at  Twenty-third  street;  the 
character  of  the  service  depends  not  on  the  action  of  the  pas- 
senger, but  on  the  purpose  of  the  company  in  providing  it» 
and  the  omission  to  include  the  charge  for  the  cab  service  in 
the  charges  for  other  transportation  arises  from  the  practical 
difficulty  making  such  inclusion,  and  does  not  alter  the  fact 
that  such  cab  service  is  a  part  of  the  interstate  transporta- 
tion. 

To  hold  the  even  balance  between  the  nation  and  the  states 
in  the  exercise  of  their  respective  powers  and  rights,  always 
difficult,  is  becoming  more  so  through  the  growing  complexity 
of  social  life  and  business  conditions.  Into  many  relations 
and  transactions  there  enter  elements  of  a  national  as  well  as 

11  R  E  R— 38 
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those  of  a  state  character,  and  to  determine  in  a  given 
which  elements  dominate,  and  assign  the  relation  or  transac- 
tion to  the  control  of  the  nation  or  of  the  state,  is  often  most 
perplexing.    And  this  case  fully  illustrates  the  perplexities. 

It  is  true  that  a  passenger  over  the  Pennsylvania  Railroad 
to  the  city  of  New  York  does  not,  in  one  sense,  fully  com- 
plete his  journey  when  he  reaches  the  ferry  landing  on  the 
New  York  side,  but  only  when  he  is  delivered  at  his  temporary 
or  permanent  stopping  place  in  the  city.     Looking  at  it  from 
this  standpoint,  the  company's  cab  service  is  simply  one  ele- 
ment in  a  continuous  interstate  transportation,  and  as  sucii 
would  be  excluded  from  state,  and  be  subject  to  national, 
control..    The  state  may  not  tax  for  the  privilege  of  doing  an 
interstate  commerce  business.     Atlantic  &  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L.  Ed.  95,  23  Sup.  Ct.  Rep. 
817.     On  the  other  hand,  the  cab  service  is  exclusively  ren- 
dered within  the  limits  of  the  city.     It  is  contracted  and  paid 
for  independently  of  any  contract  or  payment  for  strictly 
interstate  transportation.    The  party  receiving  it  owes  no 
legal  duty  of  crossing  the  state  line. 

Undoubtedly,  a  single  act  of  carriage  or  transportation 
wholly  within  a  state  may  be  part  of  a  continuous  interstate 
carriage  or  transportation.     Goods  shipped  from  Albany  to 
Philadelphia  may  be  carried  by  the  New  York  Central  Rail- 
road only  within  the  limits  of  New  York,  and  yet  that  service 
is  in  interstate  carriage.     By  reason  thereof  the  nation  reg- 
ulates that  carriage,   including  the  part  performed  by  the 
New  York  company.     But  it  does  not  follow  therefrom  that 
the  New  York  company   is  wholly  relieved  from  state  regula- 
tion and  state  taxation,  for  a  part  of  its  work  is  carriage  and 
transportation  begun  and  ended  within  the  state.     So  the 
Pennsylvania  company,  which  is  engaged  largely  in  interstate 
transportation,  is  amenable  to  state  regulation  and  state  taxa- 
tion as  to  any  of  its  service  which  is  wholly  performed  within 
the  state,  and  not  as  a  part  of  interstate  transportation. 
Wherever  a  separation  in  fact  exists  between  transportation 
service  wholly  within  the  state  and  that  between  the  states, 
a  like  separation  may  be  recognized  between  the  control  of 
the  state  and  that  of  the  nation.     Osborne  v.  Florida,  164  U. 
S.  650,  41   L.   Ed.  586,  17  Sup.  Ct.  Rep.  214;  Pullman  Co. 
Adams,  189  U.  S.  420,  47  L.  Ed.  877,  23  Sup.   Ct.  Rep.  494. 

As  we  have  seen,  the  cab  service  is  rendered  wholly  within 
the  state,  and  has  no  contractual  or  necessary  relation  to  in- 
tersiate  transportation.  It  is  either  preliminary  or  subse- 
quent thereto.  It  is  independently  contracted  for,  ^nd  not 
necessarily  connected  therewith.  But  when  service  is  wholly 
within  a  state,  it  is  presumably  subject  to  state  control.  The 
burden  is  on  him  who  asserts  that,  though  actually  within,  it 
is  legally  outside,  the  state;  and  unless  the  interstate  char- 
acter is  established,  locality  determines  the  question  of  juris- 
diction.     Coe  V.  Errol,  116  U.  S.  517,  29  L.  Ed.  71s,  6  Sup, 
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Ct.  Rep.  475,  though  not  in  all  respects  similar,  is  very  closely 
in  point.  In  that  case  spruce  logs  had  been  drawn  down 
from  Wentworth's  Location  in  New  Hampshire,  and  placed 
in  Clear  Stream,  also  in  New  Hampshire,  to  be  from  thence 
floated  down  the  Androscoggin  river  to  the  state  of  Maine, 
there  to  be  manufactured  and  sold.  After  they  had  thus  been 
drawn  down  and  placed  in  Clear  Stream,  a  tax  was  imposed 
upon  them  by  the  state  of  New  Hampshire.  The  validity  of 
that  tax  was  challenged  on  the  ground  that  the  logs  were  in 
process  of  transportation  from  Wentworth's  Location  in  New 
Hampshire  to  the  state  of  Maine.  It  was  sustained  by  the 
supreme  court  of  New  Hampshire,  and  also  by  this  court.  In 
the  course  of  the  opinion  of  Mr.  Justice  Bradley  are  these 
pertinent  observations  (p.  S28,  L.  Ed.  p.  719,  Sup.  Ct.  Rep, 

p.  479): 
'4t  is  true,  it  was  said  in  the  case  of  The  Daniel  Ball,  10 

Wall.  557,  565.  19  L-  Ed.  999, 1002:  ^Whenever  a  commodity 
has  begun  to  move  as  an  article  of  trade  from  one  state  to 
another,  commerce  in  that  commodity  between  the  states  has 
commenced.'  But  this  movement  does  not  begin  until  the 
articles  have  been  shipped  or  started  for  transportation  from 
the  one  state  to  the  other.  The  carrying  of  them  in  carts  or 
other  vehicles,  or  even  floating  them,  to  the  depot  where  the 
journey  is  to  commence,  is  no  part  of  that  journey.  That  is 
all  preliminary  work,  performed  for  the  purpose  of  putting 
the  property  in  a  state  of  preparation  and  readiness  for  trans- 
portation. Until  actually  launched  on  its  way  to  another 
state,  or  committed  to  a  common  carrier  for  transportation 
to  such  state,  its  destination  is  not  fixed  and  certain.  It  may 
be  sold  or  otherwise  disposed  of  within  the  state,  and  never 
put  in  course  of  transportation  out  of  the  state.  Carrying  it 
from  the  farm,  or  the  forest,  to  the  depot,  is  only  an  interior 
movement  of  the  property,  entirely  within  the  state,  for  the 
purpose,  it  is  true,  but  only  for  the  purpose,  of  putting  it 
into  a  course  of  exportation;  it  is  no  part  of  the  exportation 
itself.  Until  shipped  or  started  on  its  final  journey  out  of 
the  state  its  exportation  is  a  matter  altogether  in  fieri,  and  not 
at  all  a  fixed  and  certain  thing.*' 

Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  82,  47  L.  Ed, 
394,  23  Sup.  Ct.  Rep.  266;  Detroit,  G.  H.  &  M.  R.  Co.  v. 
Interstate  Commerce  Commission,  21  C.  C.  A.  103,  43  U.  S. 
App.  308,  74  Fed.  803,  167  U.  S.  633,  42  L.  Ed.  306,  17  Sup. 
Ct.  Rep.  986. 

As  shown  in  the  opinion  from  which  we  have  just  quoted^ 
many  things  have  more  or  less  close  relation  to  interstate 
commerce  which  are  not  properly  to  be  regarded  as  a  part 
of  it.  If  the  cab  which  carries  the  passengers  from  the  hotel 
to  the  ferry  landing  is  engaged  in  interstate  transportation, 
why  is  not  the  porter  who  carries  the  traveler's  trunk  from 
his  room  to  the  carriage  also  so  engaged?  If  the  cab  service 
is  interstate  transportation,  are  the  drivers  of  the  cabs  and 


596        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Saunders  v.  Southern  Ry.  Co 

the  dealers  who  sapply  hay  and  grain  for  the  horses  also 
engaged  in  interstate  commerce?  And  where  will  the  limit  be 
placed  ? 

We  are  of  opinion  that  the  cab  service  is  an  independent 
local  service,  preliminary  or  subsequent  to  any  interstate 
transportation,  and  therefore  the  judement  of  the  Supreme 
Court  of  the  State  of  New  York  was  correct,  and  it  is 
affirmed. 


Saunders  v.  Southern  Ry.  Co. 

[Circuit  Court  of  Appeals,  Sixth  Circuit,  February  17 ,  1904,) 

[128  Fed.  Rep.  15.] 

Carriers — Loss  of  Baggage— Contract  Limiting  Liability.* 

It  is  tlie  settled  law  that  a  common  carrier  may  contract  for  a  rea« 
BOnable  limftation  of  its  common-law  liability  for  loss  or  damage  to 
either  freight  or  baggage  not  resulting  from  its  own  negligence  or 
that  of  its  servants. 

Same — Contract  implied  from  Sale  of  Ticlcet— Baggage. t 

A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  implied  from  the  sale  of  a  ticket  by 
a  carrier  to  a  passenger,  but  such  implied  obligation  is  limited  to  such 
articles  of  personal  baggage  as  are  reasonably  required  for  the  comfort 
or  convenience  of  the  passenger  and  his  family. 

Same. 

A  passenger  is  required  to  act  in  good  faith,  and  if  he  obtains  car- 
riage on  his  ticket  as  personal  baggage  of  merchandise  ur  articles  not 
properly  such  baggage,  without  disclosing  the  fact,  the  carrier  will 
not  be  liable  for  their  loss  or  damage ;  but  if  such  articles  are  accepted 
without  deception  by  the  passenger,  and  with  notice,  the  liability 
will  arise  to  safely  carry  and  deliver. 

Same — Contract  Limiting  Liability  % 

The  general  liability  of  a  carrier  for  the  baggage  of  a  passenger 
is  that  of  an  insurer,  but  this  common-law  liability  may  be  limited 
by  an  agreement,  fair  and  reasonable  between  the  carrier  and   pas* 

*As  to  whether  a  carrier  of  live  stock  may  limit  its  liability,  see 
foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v.  Glascock  (6a.), 
9  R.  R.  R.  292,  32  Am.  &  Kng.  R.  Cas.,  N.  S.,  292,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

As  to  whether  a  common  carrier  can  limit  its  liability,  see  foot* 
note  appended  to  Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.),  9  R.  R.  R. 
2%«  32  Am.  &  Kng.  R.  Cas.,  N.  S.,  296,  where  all  the  preceding  au- 
thorities in  this  series  are  collected. 

tAa  to  what  is  baggage  for  which  a  carrier  of  passengers  is  liable, 
see  foot-note  appended  to  Levins  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Mass.),  9  R.  R.  R.  163,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  163  (whether 
money  is  baggage) ;  foot-note  appended  to  Choctaw,  O.  &  G.  R. 
Co.  V.  Zwirtz  (Okla.),  8  R.  R.  R.  914,  31  Am.  &  Eng.  R.  Cas.,  N.  8., 
914,  where  all  the  preceding  authorities   in    this  series  are  collected. 

{As  to  the  liability  of  a  carrier  of  passengers  for  loss  of  or  injury 
to  baggage,  see  foot-note  appended  to  Wood  v.  Maine  Cent.  R.  Co. 
(Me.),  9  R.  R.  R.  721,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  721,  where  all 
the  preceding  authorities  in  this  series  are  collected. 

As  to  acceptance  of  ticket  including  assent  to  printed  conditions, 
see  foot-note  appended  to  Norman  v.  Southern  Ry.  Co.  (8.  Car.),  8  R^ 
R.  R.  307,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  307. 
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«engfer,  against  all  loss  and  damaf^e  not  resulting^  from  the  neg^li- 
gence  of  the  carrier  or  it^  servants.  Such  a  contract,  however,  must 
have  been  accepted  by  the  passenger  with  knowledge  of  its  terms* 
and  such  knowledge  will  not  be  implied. 

Same — Articles  Not  Personal  Baggage — Theatrical  Properties. 

Stage  costumes,  scenery,  etc.,  making  up  the  paraphernalia  of  a 
traveling  theatrical  company,  do  not  constitute  personal  baggage 
which  a  carrier  impliedly  contracts  to  carry  without  compensation 
on  the  tickets  of  the  company  as  passengers,  unless  a  general  cus- 
tom to  do  so  is  shown  ;  and  they  must  be  shipped  as  freight  under 
the  customary  regulations,  or  by  special  arrangement  therefor. 

Same — Contract  Releasing  from  Liability— Question  for  Jury. 

Plaintiff,  who  was  manager  of  a  theatrical  company  of  14  members* 
through  his  advance  agent,  applied  to  defendant  railroad  company  for 
rates  for  his  company,  baggage,  and  stage  properties  from  Birming- 
ham, Ala.,  to  Lexington,  Ky.,  by  way  of  three  other  cities,  where 
he  desired  to  stop.  He  was  told  that  by  buying  18  tickets  at  company 
rates  he  could  be  entitled  to  a  car  for  the  baggage  and  other  proper- 
ties free,  which  offer  was  accepted.  A  week  later  plaintiff  bought  the 
tickets  from  there  to  Atlanta,  and  was  given  the  car.  A  regulation 
of  defendant  and  other  southern  railroads  required  the  purchaser  in 
such  cases  to  sign  a  release  exempting  defendant  from  liability  for 
*'anT  loss  or  damage*'  to  baggage.  Neither  plaintiff  nor  his  agent 
was  informed  of  such  regulation,  but  his  property  man,  after  loading 
the  car,  was  required  to  and  did  sign  such  release  without  his  knowl- 
edge. At  Atlanta  plaintiff  again  bought  tickets  through  to  Lexing- 
ton, with  stop-over  privilege  at  the  two  other  cities.  He  was  not 
then  told  of  the  regulation,  but  was  later  asked  to  sign  the  release, 
and  refused.  His  car  was  taken  on,  however,  until  the  time  he  left 
the  last  point  before  reaching  Lexington,  where,  on  his  refusal  to 
sign  the  release,  the  car  was  held,  and  caused  him  to  lose  his  en- 
gagement at  Lexington.  Af^er  12  hours  he  signed  the  release  under 
protest,  and  the  car  was  forwarded :  heidf  that  plaintiff  was  not 
bound  by  the  regulation  unless  he  had  notice  of  it  before  the  con- 
tract was  completed  by  his  purchase  of  tickets;  that,  in  the  absence 
of  actual  notice,  it  could  not  be  imputed  to  him  through  his  property 
man ;  that  it  might  be  presumed  from  the  generality  of  the  regulation, 
the  length  of  time  it  had  been  in  force,  and  his  experience  in  the 
business,  but  that  under  the  evidence  sncn  presumption  could  not 
be  drawn  as  matter  of  law,  but  was  a  question  for  the  jury. 

Same— Construction  of  Release. 

A  contract  releasing  a  carrier  from  liability  ^*for  loss  or  damage 
to  baggage"  does  not  in  terms  release  it  from  liability  for  negli- 
gence, and,  being  capable  of  a  construction  which  will  render  it  legal, 
will  be  so  construed,  and  held  to  exclude  loss  or  damage  so  arising. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

This  was  an  action  to  recover  damages  for  breach  of  a  con- 
tract for  the  carriage  of  the  Tim  Murphy  Theatrical  Troupe, 
their  baggage,  scenery,  stage  properties,  etc.,  from  Atlanta, 
Ga.,  to  Lexington,  Ky.,  with  the  privilege  of  stopping  over 
at  Chattanooga  and  Knoxville.  There  was  a  plea  of  not 
guilty.  The  plaintiff  was  proprietor  and  manager  of  a  trav- 
eling theatrical  troupe,  consisting  in  all  of  14  persons.  The 
troupe  ^  had  been  traveling  in  Texas,  Louisiana,  and 
Mississippi,  and  from  a  point  in  Mississippi  expected  to  go  to 
Birmingham,  Ala. ;  thence  to  Atlanta,  Chattanooga,  Knoz- 
ville,  and  Lexington,  Ky. 
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The  bill  of  exceptions  states,  among  other  things,  that  the 
following  facts  were  proven : 

'^ Plaintiff's  advance  agent  was  a  man  by  the  name  of  Colt- 
man,  who  traveled  about  one  week  in  advance  of  the  com- 
pany, and  whose  duty  it  was  to  contract  for  railroad  rates, 
and  fix  terms  with  opera-house  owners  or  managers,  and  to 
arrange  rates  and  terms  with  transfer  companies,  and  see  to 
the  advertising.  When  Coltman  reached  Birmingham,  about 
one  week  in  advance  of  plaintiff's  company,  in  1902,  he 
opened  negotiations  with  Freeman,  who  was  the  local  pas- 
senger agent  o(  defendant  company  at  that  point.  Freeman 
replied  that  he  would  communicate  with  the  head  office  of 
the  company,  which,  for  this  territory,  was  the  office  of 
Assistant  General  Passenger  Agent  Benscoter,  at  Chatta- 
nooga, Tenn.  This  Freeman  did,  and  reported  to  Coltman, 
giving  rates  of  transportation  for  a  company  of  eighteen  per- 
sons, with  the  privilege  of  stopping  over  at  Atlanta.  Chatta- 
nooga, and  Knozville,  and  ending  at  Lexington,  Ky.,  which 
carried  the  right  of  a  separate  car,  without  extra  charge,  for 
baggage,  stage  scenery,  and  effects.  At  the  same  time  Free- 
man gave  Coltman  a  schedule  of  trains  for  the  movement  of 
his  company.  This  baggage  and  stage  scenery  consisted  of 
a  lot  of  trunks  containing  the  personal  baggage  of  the  indi- 
viduals, fourteen  persons  in  all,  composing  the  troupe,  and 
also  stage  scenery  and  effects,  embracing  drop  curtains,  fur- 
niture for  the  stage,  and  the  necessary  tools  and  stage  par- 
aphernalia usually  used  by  theatrical  companies. 

^'The  sale  of  a  ticket  for  eighteen  persons  carried  with  it, 
as  above  shown,  the  privilege  of  the  baggage  car  for  said 
baggage  and  stage  effects,  without  extra  charge,  but  a  ticket 
for  a  less  number  of  persons  than  eighteen  would  not  carry 
that  privilege  and  would  subject  the  members  to  excess  bag- 
gage charges  if  any  individual  had  more  than  200  pounds  of 
baggage  or  scenery  in  addition  thereto.  This  excess  would 
apply  to  all  personal  baggage  for  each  individual  containing 
over  200  pounds.  Ordinarily  individual  passengers  are 
entitled  to  150  pounds  of  personal  baggage,  but  individuals  of 
theatrical  troupes  are  entitled  to  personal  baggage  of  200 
pounds  to  the  individual  on  railroads.  By  the  terms  of  trans- 
portation for  said  company  given  by  said  Freeman  to  said 
Coltman  said  baggage  car  was  to  be  transported  on  the  same 
train  with  plaintiff  company,  or  in  a  train  in  advance^  and 
the  dates  of  performance  at  Atlanta,  Chattanooga,  Knoxville, 
and  Lexington  were  made  known  to  Freeman,  and  the  bag- 
gage car  and  company  were  to  reach  those  points  in  time  for 
those  dates. 

^'In  accordance  with  the  arrangements  thus  made  between 
Coltman  and  Freeman,  the  defendant's  agent,  Benscoter, 
issued  to  each  of  the  company's  agents  at  Birmingham, 
Atlanta,  Chattanooga,  and  Knoxville  a  document  called  an 
*  Itinerary,'  worded  as  follows: 
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^^  'Chattanoog:a,  Tenn.,  Jan.  25,  1902. 
''  ^Tim  Murphy  Theatrical  Company. 

"*Mr.  A.  B.  Freeman,  T.  P.  A.,  Birmingham;  Mr.  C.  P. 
Jackson,  T.  P.  A.,  Birmingham;  Mr  J.  C.  Lusk,  T.  P.  A.» 
Chattanooga;  Mr.  J.  L.  Meek,  T.  P.  A.,  Knoxville;  Mr. 
J.  J.  Gray,  T.  P.  A.,  Meridian;  Mr.  F.  H.  Hart,  B.  A., 
Meridian;  Mr.  L.  J.  Johnson,  T.  A.,  Birmingham;  Mr. 
J.  J.  Mullins,  B.  A.,  Birmingham;  Mr.  J.  £.  Shipley,  C. 
T.  A.,  Chattanooga;  Mr.  J.  H.  Waite,  D.  T.  A.,  Chatta- • 
nooga;  Mr.  W.  H.  Brown,  B.  A.,  Chattanooga;  Mr.  J. 
T.  Moffett,  T.  A.,  Knoxville;  Mr.  J.  M.  Gore,  B.  A., 
Knoxville: 
^'  'Gentlemen — Tim  Mnrphy  Theatrical  Company,  eighteen 

or  more  people  requiring  one  fifty-foot  baggage  car  for  their 

scenery,  will  move  as  follows: 

Jan.   31.        Lv.  Meridian  6.40  a.  m. 

Ar.  Birmingham  12.25  noon     153  miles 

Feb.  I.          Lv.  Birmingham  6.00  a.  m. 

Ar.  Atlanta  11.30  a.  m.     107  miles 

Feb.  2.          Lv.  Atlanta  7.55  a.  m. 

Ar.  Chattanooga  i.oo  p.  m.     138  miles 

Feb.  4.          Lv.  Chattanooga  9.55  a.  m. 

Ar.  Knoxville  1.10  p.  m.     11 1  miles 

Feb.  5.          Lv.  Knoxville  9.50  a.  m. 

Ar.  Lexington  5.51  p.  m.     211  miles 

'' 'Baggage  car  to  be  handled,  Chattanooga  to  Knoxville, 
on  No.  12,  Feb.  4th,  and  from  Knoxville  to  Harriman  Jet.  on 
freight  train  No.  73,  Feb.  5th,  if  No.  73  on  time,  that  date. 

''  'The  advance  agent  has  been  ticketed  through  to  Lexing- 
ton, and  you  may  sell  the  company,  eighteen  or  more  people, 
on  one  ticket,  at  rate  of  2  cents  pei  mile  per  capita,  which  is 
to  cover  movement  of  baggage  car. 

"  'Usual  release  should  be  taken  on  regular  theatrical  bag- 
gage, Form  239.  Agents  will  be  held  personally  responsible 
for  these  releases. 

"  'Yours  truly,  C.  A.  Benscoter,  A.  G.  P.  A. 

"  'Mr.  Dodson,  Mr.  Reddle,  Mr.  Frazier,  Mr.  Heyden, 
Mr.  Vaughan,  Mr.  Ewing,  Mr.  Rinearson,  Mr.  fiarwick,  Mr. 
Taylor. 

"  'Transportation  department  please  note  and  protect  move- 
ment as  outlined  above.  This  confirms  my  joint  telegram 
23d.  inst.     Please  acknowledge  receipt.' " 

This  "itinerary*'  was  issued  at  the  request  of  Freeman,  the 
Birmingham  agent  of  the  railroad  company,  who  at  the  same 
time  informed  Benscoter  that  Coltman  would  call  and  see 
him  on  reaching  Chattanooga.  It  was  not  shown  that  Colt-, 
man  did  do  so,  or  that  he  ever  had  any  conference  with 
Benscoter.  Coltman  reported  to  plaintifi  the  transaction 
with  Freeman,  and  "recommended  the  purchase  of  the 
ticket  for  eighteen  persons,  with  said  baggage  car  privileges.". 
He  was  himself  furnished  with  transportation  to  Lexington 
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as  one  of  the  plaintifi's  company,  and  went  in  advance  about 
one  week,  and  did  not  himself  buy  any  ticket  (or  the  com- 
pany. Neither  was  it  shown  that  Coltman  was  ever  notified 
of  any  requirement  that  a  release  should  be  executed  for  the 
company's  stage  baggage,  scenery,  etc.,  nor  that  he  was 
ever  furnished  with  or  saw  the  '^ itinerary,**  as  above  set  out, 
though  it  was  shown  that  he  was  given  a  '^schedule  of  trains 
for  the  movement  of  his  company."  What  this  ^'schedule" 
was,  does  not  further  appear.  Plaintiff  himself,  a  week  later, 
bought  at  Birmingham  a  solid  ticket  for  i8  persons  from  Bir- 
mingham to  Atlanta.  But  nothing  was  then  said  to  him 
about  signing  a  release  as  a  condition  of  getting  special  trans- 
poitation  for  the  company's  baggage.  After  a  performance 
at  Birmingham  the  baggage  and  company  paraphernalia  was 
taken  to  the  depot  by  the  company's  '^property  man,"  one 
Davenport,  and  was  by  him  loaded  into  a  baggage  car  fur- 
nished for  use  of  the  troupe.  He  was  then  asked  to  sign,  and 
did  sign,  a  release  in  the  following  words: 

**Form  239. 
'^ Southern  Railway,  Birmingham,    Alabama,  Station, 

Feb,  I,  1902. 
''Theatrical  Baggage  Release. 
''In  consideration  of  the  carriage  upon  special  conditions 
by  the  Southern  Railway  Company,  and  connecting  lines, 
car,  baggage  and  scenery,  four  pieces  checked  Tim  Murphy 
Theatrical  Company,  from  Birmingham,  Alabama,  to 
Atlanta,  Georgia,  the  undersigned,  acting  as  property  man 
for  the  said  Tim  Murphy  Theatrical  Company,  hereby  re- 
leases and  forever  discharges  the  Central  of  Georgia  Railway 
Company  and  other  transportation  companies  which  together 
compose  the  through  line  between  the  points  above  named 
from  all  liability  for  any  damage  or  loss  which  may  happen 
to  baggage  while  in  their  possession.     * 

Ed.  Davenport." 

To  induce  him  to  do  so,  he  was  shown  the  itinerary  set  out 
above,  and  his  attention  called  to  the  necessity  of  doing  so, 
and  told  that  the  baggage  would  not  be  forwarded  unless  he 
did  sign.  On  reaching  Atlanta,  and  before  the  performance 
the  same  night,  the  plaintiff  bought  another  solid  ticket  for 
18  persons  to  Lexington,  Ky.,  with  right  to  stop  over  at 
Chattanooga  and  Kuoxville.  Nothing  was  said  to  him  about 
any  release,  and  he  knew  nothing  of  the  demand  made  on 
Davenport  at  Birmingham,  or  that  he  had  signed  the  release 
set  out,  nor  had  he  then  been  furnished  with  or  shown  the 
"itinerary"  issued  by  Benscoter.  After  the  performance,  the 
company's  baggage,  scenery,  etc.,  were  taken  charge  of  as 
usual  by  Davenport,  and  loaded  in  a  car  furnished  for  that 
purpose.  He  was  then  asked  to  sign  a  release  similar  to  the 
one  above  set  out.  He  thereupon  telephoned  plaintiff,  who 
had,  earlier  in  the  evening,  refused  to  sign  one,  and  was 
directed  not  to  sign.   The  baggage  was,  however,  forwarded 
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to  Cbattanoofifa  without  a  release.  At  Chattanooga  a  like 
demand  was  made  and  refused,  but  the  car  forwarded  to 
Knoxville.  At  Knoxville,  after  the  car  had  been  loaded  and 
locked,  a  demand  was  again  made  that  Davenport  should 
sign  a  release  in  form  like  the  one  set  out  above,  and  again 
told  that  the  baggage  would  not  be  forwarded  unless  he  did. 
This  he  refused  to  do.  Plaintiff  was  then  called  up  over  the 
telephone  at  his  hotel,  but  he  refused  to  allow  the  release  to 
be  signed.  It  was  presented  to  plaintiff  himself  the  next 
morning  when  he  went  to  the  station  to  take  the  passenger 
train  with  his  company.  He  thereupon  took  th^  release, 
and  wrote  on  the  face  of  it  the  words,  ''provided  the  baggage, 
etc.,  is  delivered  on  time  and  in  good  order,''  and  signed  the 
paper.  The  defendant's  agents  then  informed  him  that  they 
would  not  ''forward  the  baggage  with  such  a  proviso  in  it." 
The  personal  baggage  of  the  members  of  the  company,  con- 
sisting of  five  trunks,  was,  however,  sent  on  by  the  morning 
train,  but  the  troupe  and  company  baggage  remained  in 
Knoxville  until  that  night,  when  plaintiff  signed  the  release, 
under  protest,  without  any  proviso,  and  the  company,  with 
its  baggage,  etc.,  was  carried  to  Lexington,  reaching  that 
place  too  late  for  the  performance  as  advertised. 

The  evidence  further  showed  that  an  association  of  rail- 
road companies,  operating  lines  south  of  the  Ohio,  known  as 
the  "Southeastern  Railroad  Association,'*  had  made  rules 
and  regulations  for  the  transportation  of  regularly  organized 
theatrical  companies,  concert  and  opera  companies,  glee 
and  other  clubs,  at  excursion  rates.  The  defendant  belonged 
to  this  association.  By  this  agreement  parties  of  from  lo  to 
24  persons  traveling  on  one  ticket  were  carried  for  two  cents 
per  mile,  with  free  passage  for  an  advance  agent.  These  reg- 
ulations were  embodied  in  a  circular  issued  to  the  agents  of 
each  company,  and  they  were  required  to  observe  the  condi- 
tions in  the  sale  of  party  tickets.  There  was  also  evidence 
showing  that  the  sale  of  the  theatrical  tickets  had  long  been 
made  under  special  conditions  as  to  price  and  transportation 
of  company  property,  and  that  such  baggage  was  not  personal 
apparel,  but  stage  dress,  furniture,  scenery,  etc.,  which 
required  special  handling;  that  the  loading  and  unloading 
was  done  by  the  "property  man"  of  the  company;  and  that 
the  scenery,  especially,  was  cumbersome,  being  sometimes  in 
rolls  of  30  to  50  feet  in  length,  and  sometimes  inclosed  be- 
tween long,  thin  boards.  The  evidence  also  tended  to  show 
that  the  agents  and  managers  of  such  companies  were  expe- 
rienced men,  and  widely  acquainted  with  the  regulations  of 
carriers  in  respect  to  the  handling  of  such  business,  and  that 
the  rules  and  regulations  of  the  Southern  Passenger  Associa- 
tion were  widely  known  among  people  interested  in  such 
matters,  and  had  been  long  enforced,  without  discrimination. 
It  was  also  shown  that  it  was  the  business  custom  of  the  de- 
fendant to  furnish  agents  and  baggage  masters  with  these  reg- 
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ulatioDS,  and  that  passenger  agents  customarily  referred  to 
the  itinerary  when  tickets  M^ere  called  for,  and  showed  same 
to  the  person  applying  for  tickets.  It  was  also  shown  that 
it  was  not  customary  for  the  agent  selling  the  ticket  to 
specially 'refer  to  the  necessity  for  executing  a  release,  being 
regarded  as  a  matter  for  the  baggage  master,  to  whom 
application  is  necessarily  made  for  transportation  of  such 
articles.  This  agreement  or  arrangement  for  carrying  such 
companies  at  reduced  rates  also  prescribed  the  terms  upon 
which  company  or  professional  baggage,  scenery,  furniture^ 
etc.,  might  be  carried,  and  permitted  to  companies  of  i8  to 
35  persons  traveling  on  one  solid  ticket  the  use  of  a  ''special 
baggage  car  to  be  transported  without  additional  charge," 
but  that  the  owner  or  manager  or  some  authorized  agent  of 
the  company  so  moving  should  sign  ''a  release  of  liability  (or 
any  scenery,  properties,  live  stock,  or  other  articles  which 
do  not  consist  of  baggage  exclusively.*'  Further  facts  appear 
in  the  opinion.  Upon  the  conclusion  of  all  the  evidence  the 
court  instructed  the  jury  to  find  for  the  defendant. 

Jerome  Templeton,  for  plaintiff  in  error. 

Jourolmon,  Welcker  &  Hudson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 
Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion  of  the  court. 

1.  It  is  well  settled  that  a  common  carrier  may  contract  for 
a  reasonable  limitation  of  its  common-law  liability  for  loss  or 
damage  to  either  freight  or  baggage  not  resulting  from  its 
own  negligence  or  that  of  its  servants.  New  Jersey  Nav. 
Co.  v.  Merchants'  Bank,  6  How.  3^14,  12  L.  Ed.  465;  York 
Co.  v.  Central  Rd.,  3  Wall.  107,  18  L.  Ed.  170;  Mich. 
Cent.  Rd.  v.  Mfg.  Co.,  16  Wall.  318,  21  L.  Ed.  297;  Railroad 
Co.  V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  Express  Co, 
v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556;  Railroad  Co.  v. 
Pratt,  22  Wall.  123,  22  L.  Ed.  827;  Bank  v.  Adams  Ex.  Co., 
93  U.  S.  174,  23  L.  Ed.  872;  Railway  Co.  v.  Stevens,  95  U. 
S.  6$ 5,  24  L.  Ed.  53 s;  Railroad  Co.  v.  Fralofi,  100  U.  S.  24, 
25  L.  Ed.  531;  Hart  v.  Penn.  Rd.  Co.,  112  U.  S.  331,  338,  5 
Sup.  Ct.  151,  28  L.  Ed.  717;  Liverpool  Steam  Co.  v.  Phenix 
Co.,  129  U.  S.  397,  441.  9  Sup.  Ct.  469,  32  L.  Ed.  788;  Con- 
stable V.  National  Steamship  Co.,  154  U.  S.  51,  14  Sup.  Ct. 
1062,  38  L.  Ed.  c^3.  This  is  also  the  doctrine  as  recognized 
by  the  courts  of  Tennessee.  Railroad  v.  Gilbert,  88  Tenn. 
430,  12  S.  W.  1018;  Railroad  v.  Dies,  91  Tenn.  177,  18  S.  W. 
266,  30  Am.  St.  Rep.  871. 

2.  A  contract  to  carry  without  additional  compensation  a 
reasonable  amount  of  personal  baggage  is  implied  from  the 
sale  of  a  ticket.  3  Ency.  Am.  &  Eng.  Law,  ^43;  Angell  on 
Carriers,  §  115;  Isaacson  v.  N.  Y.  Central  Rd.,  94  N.  Y.  278, 
46  Am.  Rep.  142;  Bomar  v.  Maxwell,  9  Humph.  622,  624,  51 
Am.  Dec.  682;  Miss.  Cent,  Rd.  Co.  v.  Kennedy,  41  Miss.  671* 
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3.  Bnt  this  implied  obligation  is  limited  to  such  articles  of 
personal  baggage  as  are  reasonably  required  for  the  comfort 
or  convenience  of  the  passenger  and  his  family,  having  re- 
gard to  the  circumstances  of  the  traveler,  character  of  the 
journey,  etc.  Hannibal  Railroad  v.  Swift,  12  Wall.  272,  20 
L.  Ed.  423;  Railroad  v.  Fralo£f,  100  U.  S.  24,  25  L.  Ed.  531; 
Bomar  v.  Maxwell,  9  Humph.  622,  51  Am.  Dec.  682;  Coward 
V.  E.  T.  &  V.  Rd.,  16  Lea,  225,  57  Am.  Rep.  227. 

4.  The  traveler  must  exercise  good  faith,  and,  if  he  obtain 
carriage  as  baggage  of  merchandise  or  articles  not  within  the 
category  of  ordinary  personal  baggage,  without  disclosing 
the  fact,  the  carrier  will  not  be  liable  for  their  loss  or  dam- 
age. Humphreys  v.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  37 
L.  Ed.  587;  Bomar  v.  Maxwell,  9  Humph.  622,  51  Am.  Dec. 
682.  But  if  articles  or  merchandise  not  personal  baggage  be 
accepted,  without  deception  by  the  passenger,  and  with 
notice,  the  liability  will  arise  to  safely  carry  and  deliver. 
Stoneman  v.  Erie  Ry.  Co.,  52  N.  Y.  429;  Millard  v.  M.  K.  & 
T.  R.  Co.,  86  N.  Y.  441;  Hannibal  Rd.  v.  Swift,  12  Wall.  262, 
20  L.  Ed.  423. 

5.  The  general  liability  for  the  baggage  of  a  passenger  is 
that  of  an  insurer.  But  this  common-law  obligation  may  be 
limited  by  an  agreement,  fair  and  reasonable,  between  the 
carrier  and  passenger  against  all  loss  and  damage  not  result- 
ing from  the  negligence  of  the  carrier  and  his  servants. 
3  Thompson  on  Negligence,  §  3455*  The  rule  in  respect  to 
baggage  is  not  different  from  that  in  relation  to  freight. 

6.  When  a  carrier  desires  to  limit  its  common-law  respon- 
sibility, there  is  nothing  unreasonable  in  requiring  that  the 
extent  of  the  exoneration  shall  be  plainly  declared,  and 
brought  to  the  attention  of  its  customer  in  such  way  as  to 
afford  opportunity  for  acceptance  or  rejection. 

In  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
382,  12  L.  Ed.  465,  it  is  said: 

''The  exemption  from  these  duties  should  not  depend  upon 
implication  or  inference  founded  on  doubtful  and  conflicting 
evidence,  but  should  be  specific  and  certain,  leaving  no  room 
for  controversy  between  the  parties.'* 

In  N.  Y.  Central  Rd.  Co.  v.  Fraloff,  100  U.  S.  24,  27,  25  L. 
Ed.  531,  the  court  said: 

''It  is  undoubtedly  competent  to  carriers  of  passengers,  by 
specific  regulations,  distinctly  brought  to  the  knowledge  of 
the  passenger,  which  are  reasonable  in  their  character,  and 
not  inconsistent  with  any  statute,  or  their  duties  to  the  pub- 
lic, to  protect  themselves  against  liability,  as  insurers,  for 
baggage  exceeding  a  fixed  amount  in  value,  except  upon 
additionat  compensation  proportioned  to  the  risk.*' 

In  the  case  of  The  Majestic,  166  U.  S.  375,  17  Sup.  Ct. 
597,  41  L.  Ed.  1039,  a  ticket  containing  a  limitation  of  lia- 
bility for  baggage  printed  upon  its  back  was  held  to  be  a 
mere    notice,   and    not     a  part  of  the  contract,   and  not 
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obligatory  upon  the  passenger  as  matter  of  law,  when  it 
appeared  that  attention  had  not  been  called  to  the  condi- 
tions, and  the  passenger  was  without  actual  knowledge  until 
after  the  journey  had  begun.  See,  also,  Rawson  v.  The 
Penn.  Rd.,  48  N.  Y.  212,  8  Am.  Rep.  543;  3  Thompson  on 
Negligence,  §§  3455"3457.  3459- 

7.  It  follows  from  the  foregoing  that  a  carrier  is  not 
obliged  to  carry  goods,  articles,  furniture,  etc.,  or  anything 
not  fairly  to  be  regarded  as  personal  baggage  reasonably  re- 
quired for  the  convenience  and  comfort  of  the  passenger  as 
baggage,  and  may  refuse  to  carry  such  articles  except  as 
freight,  and  under  the  customary  methods  for  carrying  freight. 
If,  therefore,  the  traveler  wish  to  have  such  goods  carried 
as  if  personal  baggage,  he  can  only  do  so  by  complying  with 
the  reasonable  terms  and  conditions  imposed.  3  Ency.  Am. 
&  Eng.  Law,  539,  and  cases  cited. 

8.  That  stage  costumes,  scenery,  furniture,  etc.,  making 
up  the  paraphernalia  of  a  traveling  theatrical  company  do 
not  constitute  the  personal  baggage  which  a  carrier  impliedly 
contracts  to  carry  without  additional  compensation,  and 
along  with  the  passenger,  must  be  conceded.  3  Thomp. 
Neg.  §  3417;  Oakes  v.  N.  P.  Rd.  Co.,  20  Or.  392,  26  Pac. 
230,  12  L.  R.  A.  318,  23  Am.  St.  Rep.  126.  If,  therefore,  the 
plaintiff  desired  to  have  this  company  outfit  carried  with  his 
troupe  as  if  personal  baggage,  he  was  under  obligation  to 
either  specially  arrange  for  their  carriage,  or  rely  upon  and 
comply  with  the  reasonable  regulations  of  the  carrier  in  re- 
spect of  such  theatrical  baggage,  etc.  It  was  therefore 
competent  to  prove  the  custom  of  railroad  companies  in  re- 
gard to  the  carriage  of  such  articles,  and  any  regulation  which 
had  been  adopted  in  that  respect.  For  the  purpose  of  fixing 
notice  of  this  custom*  or  of  the  regulations  adopted,  upon 
the  plaintifE,  it  was  admissible  to  show  that  he  was  accus- 
tomed to  manage  traveling  troupes.  Plaintiff  had  no  right 
to  rely  upon  any  implied  agreement  to  carry  his  stage  bag- 
gage as  if  personal  baggage,  and  without  additional  com- 
pensation, unless  he  could  show  a  general  custom,  such  as 
exists  in  regard  to  personal  baggage,  and  from  which  gen- 
eral custom  an  implied  contract  is  presumed.  The  mere  fact, 
therefore,  that  he  bought  a  ticket  for  18  persons  in  order  to 
carry  14  does  not  imply  any  agreement  whatever  in  respect 
to  the  free  carriage  of  articles  not  properly  personal  bag- 
gage. 

9.  The  difficulty  in  this  case  arises  out  of  the  fact  that 
Coltman,  the  advance  agent  for  the  plaintiff's  company,  dfd 
apply  to  the  defendant's  agents  for  the  terms  upon  which  the 
defendant  would  transport  plaintiff's  company,  and  was  in- 
formed that  the  rate  for  a  company  of  18  in  one  ticket  to 
Lexington,  with  the  privilege  of  stopping  over  at  Atlanta, 
Chattanooga,  and  Knoxville,  carried  the  right  of  a  separate 
car,  without  extra  charges,  for  stage  baggage,  scenery,  etc., 
the  car  to  be  carried  on  the  same  train  or  a  train  in  advance. 
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It  was  not  shown  that  Coltman  was  notified  then  or  at  any 
other  time  that,  in  addition  to  buying  a  ticket  for  i8  people 
in  order  to  carry  his  party  of  14,  the  company  must  be  re- 
leased from  all  loss  and  damage  sustained  by  the  company 
baggage  so  to  be  transported  with  the  company.  Neither 
was  it  shown  that  either  Coltman  or  the  plaintiff  was  aware 
of  the  regulation  of  the  defendant  or  of  the  carriers  associated 
as  the  Southeastern  Passenger  Association  requiring  such  a 
release,  except  as  such  knowledge  may  be  presumed  from  the 
existence  of  the  regulations  and  of  the  custom  of  railroad 
companies  in  the  matter  of  such  special  baggage.  Neither 
was  it  shown  that  either  Coltman  or  the  plaintiff  were  fur- 
nished with  the  itinerary  set  out  above,  which  contained  a 
reference  to  a  release.  Coltman  informed  plaintiff  of  the 
terms  as  given  him  at  Birmingham  by  the  defendant's 
agent,  Freeman,  and  himself  accepted  transportation  as  an 
advance  agent,  and  continued  to  travel  in  advance  about  one 
week.  About  a  week  after  getting  the  terms  of  transporta- 
tion, the  troupe  reached  Birmingham,  and  plaintiff  bought 
such  a  party  ticket  as  he  had  been  advised  would  carry  with 
it  a  special  car  for  the  company  baggage  without  extra  cost. 
He  was  not  then  advised  that  he  must  execute  a  release. 
That  night,  when  the  baggage  had  been  loaded  in  a  car  fur- 
nished, the  defendant's  baggage  agent  demanded  that  a  re- 
lease should  be  signed.  This  demand  was  made  of  one 
Davenport,  the  company's  property  man,  whose  business  it 
was  to  see  to  the  hauling  of  the  stuff  from  the  theater  to  the 
station,  and  to  properly  load  it  into  the  car  furnished  for  that 
purpose.  Davenport,  being  shown  a  copy  of  the  itin- 
erary set  out  heretofore,  signed  the  release  presented. 
This  demand  made  on  Davenport  was  not  communicated 
to  plaintiff,  nor  did  he  know  that  any  release  bad  been  signed 
by  Davenport  until  the  fact  came  out  in  proof.  At  Atlanta 
plaintiff  bought  another  solid  ticket  through  to  Lexington, 
Ky.,  for  a  party  of  18,  and  paid  the  party  rate  as  advised  by 
Coltman.  He  neither  then  knew,  nor  was  be  then  notified, 
that  he  would  have  to  sign  a  release  before  he  could  have  the 
baggage  moved.  Before  he  left  Atlanta,  but  after  he  had 
bought  his  transportation,  he  was  called  upon  to  sign  a  re- 
lease of  loss  and  damage,  but  declined  to  do  so.  The  baggage 
was,  however,  forwarded  to  Chattanooga,  where  another  de- 
mand was  made  and  refused,  the  baggage  being  again  for- 
warded without  the  release.  At  Knoxville  plaintiff  refused 
to  sign,  and  the  defendant  refused  to  forward  the  company 
theatrical  baggage  without  execution  of  the  release.  Twelve 
hours  after,  plaintiff  signed  under  protest,  and  the  troupe 
and  baggage  went  forward,  but  too  late  to  meet  an  engage- 
ment at  Lexington.  Excluding  imputed  notice  through 
Davenport  and  by  means  of  the  alleged  notoriety  of  the  reg- 
ulation here  sought  to  be  enforced,  plaintiff  had  aright  to  be- 
lieve that    he    was    entitled    to    the  transportation  of  his 
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company  ba^^gage  in  a  special  car,  and  sabject  to  the  com- 
mon-law responsibility  of  the  carrier  for  loss  or  injury  to  that 
baggage.  The  only  terms  known  to  him  when  he  bought  his 
tickets  at  Atlanta  were  those  given  by  defendant's  agents  to 
his  advance  agent,  Coltman,  whose  business  it  was  to  arrange 
for  transportation.  His  rights  and  the  carrier's  liabilities 
were  fixed  and  determined  when  the  tickets  were  bought, 
under  terms  so  previously  given,  covering  the  matter  of  bag- 
gage transportation.  Subsequent  notice  of  a  limitation  of 
liability  will  not  alter  the  rights  thus  determined,  unless  he 
assented  thereto  upon  a  suflBcient  consideration.  Rawson  v. 
Penn.  Rd.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543;  Railroad  v. 
Turner,  100  Tenn.  213,  224,  47  S.  W.  223;  Wilson  v.  C.  &  O. 
R.  Co.,  21  Grat.  654;  Logan  v.  Pontchartraln  R.  Co.,  11 
Rob.  (La.)  24,  43  Am.  Dec.  199;  3  Am.  &  Eng.  Ency.  Law, 
558..  If,  however,  the  plaintifi  knew,  before  purchasing  his 
ticket,  that  the  condition  under  which  the  baggage  of  such 
traveling  show  was  transported  without  charge  was  that  he 
should  release  the  company  from  its  common-law  liability 
for  loss  and  damage,  the  jury  would  be  authorized  to  presume 
his  assent.  His  knowledge  of  the  regulation  might  also  be 
presumed  from  circumstances,  including  the  generality  of  the 
regulation,  the  time  it  had  been  in  force,  and  plaintiff's  ex- 
perience as  a  traveler  with  such  company.  But  the  evidence 
upon  this  matter  was  not  so  conclusive  as  to  justify  the  court 
in  holding,  as  matter  of  law,  that  he  knew  of  this  regulation, 
and  had  assented  to  it.  Neither  did  the  evidence  justify  an 
instruction  to  find  for  the  defendant  upon  the  ground  of 
Davenport's  action  at  Birmingham. 

Coltman  was  the  advance  agent  of  plaintifi,  and  as  such 
charged  with  the  duty  of  contracting  for  transportation. 
This  he  did,  and  upon  the  strength  of  the  agreement  be- 
tween him  and  the  defendant  he  was  ticketed  over  the  de- 
fendant's line,  and  the  itinerary  issued  to  the  several  agents 
of  the  railroad  company  interested.  The  terms  made  were 
communicated  to  the  plaintifi,  and  acted  upon  by  him  in  the 
purchase,  a  week  later,  of  a  party  ticket  for  18  from  Birming- 
ham to  Atlanta,  and  then  from  Atlanta  to  Lexington,  Ky. 
Davenport's  duty  was  to  load  and  unload  the  company's 
efiects.  He  was  called  its ''property  man."  He  had  no 
duty  in  reference  to  making  contracts  for  the  transportation 
of  the  company,  and  still  less  to  agree  to  the  alteration  of 
one  after  it  had  been  made  by  the  agent  of  the  company 
charged  with  that  duty.  It  was  error,  therefore,  to  impute 
Davenport's  knowledge  to  the  plaintifi  when  he  bought  his 
tickets  from  Atlanta  to  Lexington.  He  still  had  the  right  to 
suppose  that  the  defendant's  agreement  to  transport  his  stage 
efiects  was  subject  to  its  common-law  carrier  liability,  unless 
he  otherwise  is  chargeable  with  notice  and  assent;  and  was 
not  obliged  to  agree  to  a  change  or  alteration  of  the  terms 
given  his  agent  after  the  contract  had  been  closed  by  buying 
the  tickets  at  Atlanta. 
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10.  The  release  which  the  plaintiff  was  asked  to  sign  does 
not,  in  terms,  exclude  loss  and  damage  arising  from  negli- 
gence. Nor  is  it  broader  than  the  regulation.  Neither  is 
valid  as  an  exoneration  for  liability  for  negligence  of  the 
company  or  its  servants.  Railroad  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627;  Bank  of  Kentucky  v,  Adams  Ex.  Co., 
93  U.  S.  174,  23  L.  Ed.  872.  Nevertheless  the  release  would 
have  been  valid  and  enforceable  as  releasing  the  company 
from  loss  and  damage  not  the  result  of  negligence.  It  is  in 
general  words,  and  does  not,  in  terms,  purport  to  release  the 
company  from  liability  for  negligence.  It  should  therefore 
be  construed  consistently  with  law.  A  release  in  like  terms 
was  construed  as  not  extending  to  loss  arising  from  negli- 
gence by  the  lessor  or  his  servants  in  Railroad  v.  Lockwood, 
17  Wall.  357,  362,  21  L.  Ed.  627,  and  in  Bank  of  Kentucky  v. 
Adams  Ex.  Co.,  93  U.  S.  174,  181,  23  L.  Ed.  872,  where  the 
court  said,  '4t  is  not  to  be  presumed  the  parties  intended  to 
make  a  contract  which  the  law  does  not  allow.*'  But  the 
plaintiff  did  not  refuse  to  sign  the  release  because  too  general, 
or  for  any  reason  of  form.  The  ground  upon  which  he  acted 
is  indicated  by  the  words  he  wrote  across  the  release,  ''Pro- 
vided the  baggage  is  delivered  on  time  and  in  good  condi- 
tion." If  he  had  expressed  a  willingness  to  sign  a  release 
limited  in  terms  as  the  law  would  limit  this  one,  we  would  be 
slow  to  hold  him  in  fault  for  not  signing  one  subject  to  mis- 
construction. 

Reversed,  and  remanded  for  a  new  trial. 


Baker  &  Penniston  v.  Chicago  Great  Western  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Dec,  iS,  1903,) 
[97  N.  W.  Rep.  650.] 

Authority  of  Traveling  Freight  Agent. 

When  a  traveling  freight  agent  of  a  common  carrier,  clothed  with 
general  anfhority  to  solicit  freight  business,  and  with  special  author- 
ity to  contract  for  the  shipment  of  freight  upon  special  conditions  as 
to  the  movement  of  trains,  enters  into  a  contract  for  the  shipment 
of  freight  without  disclosing  to  the  shipper  the  conditions  limiting 
his  authority,  the  principal  is  bound  by  the  act  of  the  agent,  and  is 
liable  to  the  shipper  for  resulting  damages. 

Same — Acceptance  of  Contract  of  Shipment— Notice. 

A  traveling  freight  agent  solicited  certain  shippers  of  live  stock, 
who  were  contemplating  the  shipment  of  four  car  loads  at  a  certain 
time,  to  send  the  same  to  Chicago  via  St.  Paul  over  his  road,  and 
represented  that  the  stock  would  be  received  in  St.  Paul  upon  arrival, 
and  forwarded  to  Chicago  without  delay.  The  shippers  held  the  prop* 
osition  under  consideration  until  the  time  of  shipment,  when  the 
stock  was  forwarded  accordingly,  and  appellant  company  notified  of 
such  fact.  lo  an  action  for  the  recovery  of  damages  for  failure  to 
receive  and  forward  the  stock  without  delay,  held^  that  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  it  was  intended  by  the 
parties  that  the  proposition  might  be  accepted  by  shipping  the  stock 
without  any  other  notice  than  the  shipment  itself  and  notification  at 
that  time. 

(Syllabus  by  the  Court.) 
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Appeal  from  Muoicipal  Court  of  Minneapolis;  H.  D. 
Dickinson,  Judge. 

Action  by  Baker  &  Penniston  against  the  Chicago  Great 
Western  Railway  Company.  Verdict  for  plaintiffs,  and  de- 
fendant appeals.     AfiBrmed. 

A.  G.  Briggs  and  T.  P.  McNamara,  for  appellant. 
T.  H.  Salmon,  for  respondents. 

LEWIS,   J.    Respondents  were  engaged  in  the  general 
stock  business  at  Marshall,  feeding,  raising,   and  shipping: 
cattle,   horses,  etc.     On  or  about  January  15,  1902,    R.  H. 
Heard,  traveling  freight  agent  of  appellant  company,  met 
respondents  at  Marshall,  and  a  conversation  took  place  with 
reference  to  the  prospective  shipment  of  stock  by  respond-- 
ents  from  Marshall  to  Chicago.    The  purport  of  this  convert 
sation,  according  to  respondents*  testimony,  was  that  they 
told  Heard  they  were  preparing  to  ship  three  or  four  car 
loads  of  stock  to  Chicago  about  the  last  of  January,  and  that 
Heard  said,  if  they  would  ship  the    stock    to  St.  Paul  by 
way  of  the  Great  Northern  Railroad,  appellant  would  receive 
it  upon  arrival  in  St.  Paul  in  the  morning,  and  deliver  it  in 
Chicago  within  17  hours.     Appellant  claims  that  Mr.  Heard's 
offer  to  respondents  was  simply  in  the  nature  of  a  general 
solicitation  of  their  business,  and  that  no  definite  proposition 
was  either  made  or  accepted;  that  respondents  agreed  to 
consider  the  proposition,  and  nothing  more  was  done  or  said 
until  January  30th,  when  respondents  shipped  four  car  loads 
of  stock  from  Marshall  to  St.  Paul  over  the  Great  Northern, 
billing  the    same  via    appellant    to    Chicago.    The  Great 
Northern  agent  at  Marshall  wired  appellant  at  their  South  St. 
Paul  office  that  such  shipment  was  being  made.     The  freight 
train  conveying  the  stock  left  Marshall  on  the  afternoon  of 
January   30th,   arriving  in  St.  Paul  the  next  morning  at  6 
o'clock,     accompanied   by    respondents,   who   immediately 
called  upon  appellant's  agent  at  South  St.  Paulp  notifying 
him  of  the  arrival  of  the  stock,  and   requesting  appellant  to 
take  charge  of  and  forward  it  to  Chicago  according  to  their 
understanding  with  Heard.     For  some  reason,  which  does  not 
appear,  the  operating  department  of  appellant  had  received 
no  notice  from  Marshall  of  the  shipment,  and  was  not  pre- 
pared to  forward  the  stock  immediately,   there  being  no 
regular  train  for  that  purpose  until  about  10  o'clock  in  the 
evening.     Respondents  thereupon,  in  order  to  avoid  delay  in 
arriving  in  Chicago,   made  the  best   arrangement  possible, 
and  had  the  stock  shipped  over  the  Chicago,  Minneapolis  & 
St.  Paul  Railway  Company,  but  it  did  not  arrive  in  Chicago 
in  time  for  the  market  day  planned  for,  and  this  action  was 
brought  to  recover  damages  in  connection   with   such  delay. 
The  trial  court  submitted  to  the  jury  determination   of  the 
question   whether  the  conversation  of  the  parties  constituted 
a  valid  contract  under  which  respondents  were  privileged  to 
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ship  the  stock  in  the  manner  they  did  without  any  other 
notice  than  was  given  by  the  Great  Northern  agent.  The 
jury  returned  a  verdict  for  respondents,  fixing  the  damages  at 
$150,  and  the  court  reduced  the  amount  to  $94,  which  re- 
spondents accepted,  and  appellants  appealed. 

There  is  only  one  question  requiring  any  particular  con- 
sideration. No  serious  point  is  made  respecting  the  authority 
of  Mr.  Heard  to  represent  appellant  in  making  the  contract > 
He  was  sent  out  with  general  authority  to  solicit  business 
and  make  terms,  which  is  not  specifically  denied.  His  duties, 
as  defined  by  himself,  were  to  solicit  freight,  and,  according 
to  the  testimony  of  respondents,  he  assumed  to  make  a  prop- 
osition on  behalf  of  appellants  respecting  the  mode  and 
time  of  shipment.  Mr.  Heard  testified  that  he  had  no 
authority  to  make  contracts  for  the  shipment  of  stock  except 
when  enough  was  shipped  into  St.  Paul  to  justify  making  up 
a  special  train  for  Chicago,  and  that  such  special  train  could 
not  be  made  up  unless  the  operating  department  found  it 
possible  from  the  standpoint  of  convenience  in  operation. 
However,  if  respondents'  testimony  is  accepted,  Mr.  Heard 
solicited  their  business  knowing  What  time  they  would  ship, 
when  the  stock  would  arrive  in  St.  Paul,  and  without  disclos- 
ing to  respondents  the  fact  that  the  arrangement  depended 
on  the  shipment  of  enough  stock  from  various  points  to  St. 
Paul  to  warrant  the  making  up  of  a  special  train  by  appellant 
for  conveying  it  to  Chicago.  Therefore  the  traveling  freight 
agent  was  clothed  with  authority  to  solicit  business,  had 
power  to  provide  for  the  shipment  of  stock  to  arrive  in  St. 
Paul  with  a  view  to  making  up  a  special  to  Chicago,  and,  if 
this  shipment  was  made  in  response  to  the  agent's  solicita- 
tion and  upon  conditions  named  by  him,  his  principal  cannot 
escape  the  responsibility,  even  though  he  exceeded  his 
authority  in  not  ordering  the  shipment  subject  to  the  special 
train  contingency.  The  agent's  authority  to  make  such  a 
contract  was  apparent  at  the  time,  and  respondents  were 
justified  in  dealing  with  him,  and  his  solicitation  of  their 
business  with  the  understanding  that  it  was  to  be  shipped 
over  the  Great  Northern  road  to  St.  Paul,  to  arrive  there  in 
the  morning  and  to  be  taken  care  of  by  appellant,  and,  with- 
out delay,  forwarded  to  Chicago  on  a  17-hour  run,  consti- 
tuted an  offer  or  proposition  on  behalf  of  appellant.  It  is 
clear  that,  if  respondents  had  at  once  accepted  the  proposi- 
tion, a  contract  would  have  been  entered  into,  and  no  notice 
of  shipment  would  have  been  necessary,  and  it  would  have 
been  the  duty  of  appellant  to  be  on  the  lookout  for  the  stock 
and  take  care  of  it  upon  arrival.  But  there  was  no  imme- 
diate acceptance.  Respondents  simply  said  they  would  con- 
sider the  proposition,  and  with  that^  understanding  nothing- 
more  was  done  until  the  time  of  shipment. 

The  critical  question  in  the  case  is,  was  it  the  intention  of 
the  parties  that  the  proposition  should  remain  open,  to  be 
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accepted  or  not  at  the  will  of  respondents  at  any  time  up  to 
the  time  of  shipment;  or  was  it  their  intention  that  it  mast 
be  accepted  within  a  reasonable  time  before  shipment,  with 
notice  to  appellant  of  that  fact?  The  question  is  surrounded 
with  some  doubt,  but  we^  have  concluded  to  agree  with  the 
trial  court,  and  consider  it  a  question  of  fact  to  be  determined 
by  the  jury.  The  case  upon  this  phase  was  submitted  to  the 
jury  under  proper  instructions,  and  it  was  found  that  it  was 
the  intention  of  the  parties  that  the  proposition  was  to  be  left 
open  by  the  agent  to  be  accepted  by  respondents  by  shipment 
if  they  shipped  at  the  time  contemplated,  viz.,  the  last  of  the 
month.  The  evidence  sustains  the  verdict,  and  we  find  no' 
reversible  errors. 

Order  afiBrmed.  

Parker  ».  Washington  Electric  St.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania^  Jan,  4^  1904,) 
[56  Atl.  Rep.  1001.] 

Children— Contributory  Negligence.* 

The  measure  of  responsibility  of  a  child  for  contributory  negfligence 
is  the  averafi^e  capacity  of  others  of  the  same  age  and  experience, 
and  his  responsibility  also  depends  on  the  character  of  the  danger  to 
which  he  is  exposed ;  and  the  question  is  generally  one  for  the  jury, 
unless  the  facts  are  clearly  settled,  and  there  can  be  no  reasonable 
doubt  as  to  the  inference  to  be  drawn. 

Neg^ligence  of  Motorman— Permitting  Boy  to  Ride  on  Platform. t 

Evidence  in  an  action  for  injuries  to  a  boy  seven  years  and  eight 
months  old,  on  a  street  car,  considered,  and  held  a  question  for  the 
jury  whether  the  motorman  was  negligent  in  permitting  the  boy  to 
ride  on  the  front  platform. 

Contributory  Negligence— Question  for  Jury. 

In  an  action  for  injuries  to  a  boy  fteven  years  and  eight  months  old, 
it  was  proper  to  decline  to  submit  the  question  of  his  contributory 
negligence  to  the  jury,  where  he  went  on  the  front  platform  of  a 
street  car  to  tell  the  motorman  where  he  wanted  to  get  off,  and 
either  fell  or  jumped  off  the  platform  and  was  injured. 

Appeal  from  Court  of  Common  Pleas,  Washington  County. 

Action  by  Charles  Parker,  by  bis  next  friend,  Margaret 
Parker,  against  the  Washington  Electric  Street  Railway 
Company.  Verdict  for  plaintiff  for  $4,000,  and  defendant 
appeals.     Affirmed. 

Plaintiff  presented  this  point:  ''If  the  jury  find  from  the 
evidence  that  the  motorman  permitted  the  plaintiff  Charles 

*Aa  to  the  degree  of  care  required  of  children  for  their  own  pro- 
tection, see  foot-note  appended  to  Mitchell  v.  Illinois  Cent.  R.  Co. 
(La.),  9  R.  R.  R.  240,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  where 
all  the  preceding  authorities  in  this  series  are  collected ;  foot-note 
appended  to  O'Brien  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  9  R.  R.  R. 
462,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  462  (as  to  whether  young  children 
can  be  chargeable  with  contributory  negligence). 

tSee  generally,  monograph,  4  R.  R.  R.  217,  27  Am.  &  Eng.  R, 
Cas.,  N.  S.,  217. 
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Parker  to  go  on  the  front  platform,  and  to  remain  there  while 
the  car  ran  a  distance  of  from  i,ooo  feet  to  half  a  mile»  this 
was  such  negligence  as  will  render  the  company  liable  for  any 
injury  which  the  boy  sustained  by  reason  of  his  being  per- 
mitted to  ride  on  the  front  platform.  Answer.  Affirmed.'' 
Defendant  presented  this  point:  '^If  the  jury  believe  from, 
the  evidence  that  the  plaintiff  Charles  D.  Parker  did  actually 
know  the  danger  in  which  he  placed  himself  by  attempting  to 
alight  from  the  front  platform  of  a  moving  car,  and  that, 
knowing  this  fact,  he  did  attempt  to  jump  ofi  the  car  while 
in  motion,  he  was  then  guilty  of  contributory  negligence,  and 
cannot  recover  in  this  case,  and  the  verdict  must  be  in  favor 
of  the  defendant.  Answer.  Refused.  We  do  not  think  that 
the  evidence  in  this  case  is  sufficient  to  rebut  the  presump- 
tion that  a  boy  seven  years,  and  eight  months  old  is  not  capa- 
ble of  being  guilty  of  contributory  negligence,  in  a  legal 
sense." 

Argued  before  MITCHELL,   C.    J.,  and  DEAN,  FELL» 
BROWN,  MESTREZAT,  and  POTTER,  JJ. 

John  H.  Murdoch  and  Edgar  B.   Murdoch,  for  appellant. 
R.  W.  Irwin  and  George  B.  Parker,  for  appellee. 

FELL,  J.  The  plaintiff,  a  boy  seven  years  and  eight 
months  old,  unaccompanied  by  any  one,  was  received  as  a 
passenger  on  one  of  the  defendant's  cars.  Soon  afterward  the 
conductor,  in  pursuance  of  a  regulation  of  the  company,  left 
the  car  in  charge  of  the  motorman,  who  had  the  entire  man- 
agement of  it  over  a  part  of  the  line  on  which  the  travel  was 
light.  After  the  conductor  had  left  the  car,  the  plaintiff 
opened  the  front  door,  and  went  out  on  the  platform  to  tell 
the  motorman  where  he  wanted  to  get  off.  He  remained  on 
the  platform,  with  the  motorman*s  knowledge,  and  without 
objection  or  warning,  while  the  car  ran  a  distance  estimated 
by  one  witness  as  i,ooo  yards,  and  by  another  as  half  a  mile. 
When  near  the  crossing  where  he  wished  to  get  off,  the  plain- 
tiff stepped  down  on  the  step,  and  held  fast  to  the  railing. 
As  the  car  passed  the  crossing,  he  either  stepped  or  jumped 
off,  and  was  injured.  The  court  left  it  to  the  jury  to  find 
whether  the  motorman  was  negligent  in  permitting  the  boy 
to  ride  on  the  front  platform,  but  declined  to  submit  the 
question  of  the  plaintiff's  contributory  negligence. 

The  measure  of  a  child's  responsibility  for  contributory 
negligence  is  his  capacity  to  understand  and  avoid  danger. 
In  analogy  to  the  common-law  rule  of  responsibility  for 
crimes  committed,  a  child  under  seven  years  of  age  has  been 
conclusively  presumed  to  be  incapable  of  appreciating  and 
guarding  against  danger;  and  after  seven  the  presumption  of 
incapacity,  although  not  irrebutable,  and  growing  less  strong 
with  each  year,  continues  until  fourteen,  when  the  presump- 
tion of  capacity  arises.  But  these  are  only  convenient  points 
in  the  uncertain  line  between  capacity  and  incapacity,   at 
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which  the  law  changes  the  presumption.  The  standard  of 
responsibility  is  the  average  capacity  of  others  of  the  same 
age  and  experience,  and  to  this  standard  a  child  should  be 
held,  in  the  absence  of  evidence  on  the  subject.  Keller  v. 
Schwenk,  144  Pa.  348,  22  Atl.  910,  13  L.  R.  A.  374,  27  Am. 
St.  Rep.  633.  It  follows  that  as  responsibility  depends  upon 
the  knowledge  and  experience  of  the  child,  and  on  the  char- 
acter of  the  danger  to  which  he  is  exposed,  generally  the 
question  is  one  for  the  jury,  and  not  for  the  court.  This 
must  always  be  so  when  the  facts  are  in  dispute,  or  the  infer- 
ences to  be  drawn  from  them  are  doubtful.  But  in  clear 
cases,  where  the  facts  are  settled,  and  there  can  be  no  reason- 
able doubt  as  to  the  inferences  to  be  drawn,  the  question 
may  be  determined  by  the  court  as  matter  of  law.  In  Taylor 
V.  Hudson  &  Delaware  Canal  Co.,  113  Pa.  162,  8  Atl.  43,  57 
Am.  Rep.  446,  a  girl  eight  years  of  age,  following  a  footpath 
which  passed  diagonally  across  the  tracks  of  a  railroad,  stepped 
in  front  of  a  train  standing  on  a  switch,  and  was  struck  by  a 
locomotive  on  the  main  track,  of  the  approach  of  which  she'was 
not  aware.  It  was  held  that,  because  of  her  age,  she  could 
not  be  charged  with  negligence,  and  that  the  question  of 
contributory  negligence  did  not  arise  in  the  case.  In  Nagle 
V.  Allegheny  Valley  Railroad  Co.,  88  Pa.  35,  32  Am.  Rep. 
413,  it  was  held  that  the  presumption  that  a  boy  of  fourteen 
knew  and  could  avoid  the  danger  of  crossing  a  railroad  track 
would  prevail,  and  that,  in  the  absence  of  evidence  of  the 
want  of  such  intelligence  and  discretion  as  is  usual  in  those 
of  his  age,  there  could  be  no  recovery  for  his  death. 

It  may  safely  be  said  that  the  danger  to  which  the  jury  found 
that  the  plaintiff  was  negligently  exposed  was  not  one  that  the 
average  boy  under  eight  years  of  age  would  understand.  He 
could  be  held  only  to  the  standard  of  intelligence  and  caution 
of  a  boy  of  that  age.  The  presumption  in  his  favor  was 
strengthened  by  the  only  evidence  on  the  subject — elicited  on 
cross-examination — that  he  did  not  know  that  there  was  any 
danger  in  riding  on  the  front  platform  of  the  car.  There  was 
testimony  by  the  defendant  that  the  plaintiff  had  been  seen 
by  the  conductor  standing  on  the  platform,  and  had  been 
sent  into  the  car.  This  testimony  did  not  show  that  the 
plaintiff  had  perversely  and  persistently  disobeyed  a  proper 
direction,  and  disregarded  a  danger  of  which  he  had  been 
warned.  No  explanation  accompanied  the  direction,  and  it 
was  promptly  obeyed.  After  the  conductor  had  left  the  car» 
the  plaintiff  went  onto  the  platform  for  a  proper  purpose — ^to 
tell  the  motorman  where  he  wished  to  get  off — and  he  re- 
mained there  with  the  motorman's  tacit  consent. 

The  judgment  is  afiBrmed. 
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ScHUBACH  V.  McDonald,  Judge,  ei  ai.  Hirt  v.  Kinealy* 
Judge,  et  al.  Leonard  v.  Fisher,  Judge,  ei  cU,  Schu- 
BACH  V,  Hough,  Judge,  et  al.  Steiner  v.  Wood,  Judge, 
et  al.      Wasserman  &  Co.  ei  aL  v.  Hough,  Judge,  et  al. 

{Supreme  Court  of  Missouri^  Dec.  2j,  /jwj.) 

[78  S.  W.  Rep.  1020.] 
Jurisdiction. 

Where  a  court  hat  jurisdiction  of  the  subject-matter,  it  has  power 
to  decide  whether  a  petition  states  a  cause  of  action,  and  failure  to 
state  a  cause  of  action,  or  the  defective  statement  of  a  good  cause  of 
action,  does  not  aflPect  the  jurisdiction. 

Same — Excursion  Tickets— Nontransferable — Sale  by  Unauthorized 
Persons— Ticlcet  Brokers — Injunction — Insufficiency  of  Bill. 
A  petition  by  a  railroad  against  a  ticket  broker  aUeged  that  on  ac- 
count of  the  World's  Fair  nontransferable  excursion  tickets  would 
be  issued,  based  on  reduced  rates,  which,  by  their  terms,  would  be 
good  onlj  in  the  hands  of  the  original  purchaser,  and  that  it  would  be 
impossible  or  unbearably  inconvenient  for  the  original  purchaser  to 
be  identified  in  St.  Louis,  and  have  the  return  ticket  stamped,  or 
for  the  train  conductor  to  determine  whether  the  person  attempting 
to  ride  was  the  original  purchaser;  that  it  would  be  a  fraud  on  the  rail- 
road for  any  one  except  the  original  purchaser  to  ride  on  such  a 
ticket,  and  a  fraud  for  the  original  purchaser  to  sell  the  return  tickets 
to  brokers,  and  for  the  brokers  to  sell  the  tickets  to  third  parties ;  that 
the  railroad  could  not  ascertain  that  the  frauds  were  to  be  committed 
until  the  trains  had  left  St.  Louis  and  the  tickets  presented ;  that 
the  ticket  brokers  were  insolvent,  and  that  the  discovery  of  the  frauds 
would  involve  a  multiplicity  of  suits — the  prayer  was  for  an  injunction 
to  restrain  defendants  from  buying,  selling,  or  dealing  in  tickets 
issued  by  plaintiff  which  by  their  terms  were  nontransferable:  held 
that,  if  the  bill  was  insufiScient  to  invoke  the  jurisdiction  of  the  court 
because  failing  to  set  out  a  concrete  case  and  live  subject-matter,  it 
was  made  good  by  the  broker's  return  to  the  rule  to  show  cause, 
which  alleged  that  the  broker  had  a  number  of  such  tickets,  which 
he  had  purchased  in  good  faith,  under  the  belief  that  they  were 
transferable,  and  would  be  honored,  by  whomsoever  presented;  and 
that  an  injunction  would  render  such  tickets  valueless  and  destroy  the 
broker's  business;  and  therefore  a  writ  of  prohibition  to  restrain 
the  issuance  of  the  injunction  would  not  lie. 

Excursion  Tickets— Nontransferable — Authority  to  Issue.* 
.  It  is  competent  for  a  railroad  to  issue  special  tickets,  based  on  re- 
duced rates,  and  to  make  them  nontransferable,  and  valid  only  in 
the  hands  of  the  original  purchaser;  and  that  such  tickets  may  be 
limited  or  unlimited  as  to  time  or  occasion,  and  the  original  pur- 
chaser thereof  cannot  assign  or  transfer  them,  or  any  rights  what- 
ever thereunder,  to  any  third  person. 

Same — Same — U nauthorized  Sale — Fraud — Remedies. 

If  any  person  buys  a  special  nontransferable  ticket,  and  sells  it  to 
a  third  person,  to  be  used  by  him,  the  railroad  can  invoke  the  aid  of 

*See  note  appended  to  Mueller  v.  Chicago,  B.  &N.  R.  Co.  (Minn.), 
12  Am.  &  Bng.  R.  Cas.,  N..8.,  137;  note,  appended  to  Rahilly  v.  St. 
Paul  &  D.  Ry.  Co.  (Minn. ),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  690;  note,  17 
Am.  &  Eng.  R.  Cas.,  N.  S.,  655  (condition  as  to  stamping  and  identi- 
fication); Central  of  Georgia  Ry.  Co.  v.  Cannon  (Ga. ),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  405;  Savannah,  F.  &  W.  Ry.  Co.  v.  Wens 
(Ga.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  844;  Mitchell  v.  Southern  Ry. 
Co.  (Miss.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  126;  Dangerfield  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  17  Am.  &  Eng.  R.  Cas.,  N« 
S.,  650. 
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equity  to  cancel  the  contract  because  of  the  fraud  thus  perpetrated^ 
or,  if  the  ticket  is  used  bj  another,  it  can  sue  for  damages  for  the 
breach  of  the  contract. 

Threatened  Fraud— Remedies. 

Under  Rev.  St.  1899,  §  3649,  providing  that  injunction  may  issue  to 
prevent  the  doing  of  any  legal  wrong  whatever,  where,  in  the 
opinion  of  the  court,  an  adequate  remedy  cannot  be  afforded 
by  an  action  for  damages,  injunction  may  issue  in  cases  in« 
volving  a  threatened  fraud  where  defendant  is  insolvent,  and  the 
threatened  injury  would  be  irreparable,  or  the  redress  of  the  injury 
Would  result  in  a  multiplicity  of  suits. 

Same — Same — Existent  Controversy — Possession  of  Nontransferable 
Ticket  by  Broker.  . 
There  is  an  existent  controversy  concerning  a  legal  subject-matter 
between  live  parties  presented  for  adjudication  to'  the  court  and 
within  its  jurisdiction  where  a  petition  for  injunction,  together  with 
the  return  of  the  rule  to  show  cause,  show  that  the  defendant  ticket 
brokers  have  in  their  possession,  and  assert  a  property  right  to,  non* 
transferable  tickets  issued  by  plaintitf  railroad,  and  sold  to  defend- 
ant brokers  by  the  original  purchaser,  and  which  the  defendant 
brokers  threaten  to  sell  to  others. 

Same — Same — Same — Same. 

Ticket  brokers  who  assert  a  right  to  buy  and  sell  and  deal  in  non- 
transferable railroad  tickets  notwithstanding  their  terms,  and  not- 
withstanding the  fact  that  the  original  purchaser  could  confer  no 
rights  upon  any  one  thereunder,  thereby  threaten  to  invade  an  ex- 
istent property  right  of  railroads,  which,  owing  to  the  insolvency  of 
the  brokers  and  the  nature  of  the  business,  will  work  irreparable 
injury,  and  which  entitles  the  railroads  to  injunction  restraining 
them  from  so  doing. 

Nontransferable  Tickets— Sale  by  Unauthorized  Person— injunction — 
Invasion  of  Legislative  Province. 

The  court,  by  granting  an  injunction  restraining  ticket  brokers 
from  buying  and  selling  nontransferable  railroad  tickets,  does  not 
infringe  on  the  powers  of  the  Legislature. 

Valliant  and  Gantt,  JJ.,  dissenting. 

In  Banc.  Separate  applications  for  writs  of  prohibition 
by  Herman  Schubach,  George  L.  Hirt,  Charles  J.  Leonard, 
Max  Schubach,  Simon  Steiner,  and  Wasserman  &  Co.  and 
others  against  Jesse  A.  McDonald  and  others,  judges  of  the 
circuit  court  of  the  city  of  St.  Louis,  and  the  Chicago  & 
Alton  Railway  Company  and  others.  On  rule  to  show  cause. 
Rule  discharged. 

Judson  &  Green  and  Henry  W.  Bond,  for  plaintiffs. 
Johnson  &  Richards,   Cbas.  C.  Allen,  Geo.  P.  B.  Jackson, 
and  E.  S.  Robert,  for  defendants. 

MARSHALL,  J.  These  are  original  proceedings  against 
the  defendant  judges  of  the  circuit  court  of  the  city  of  St. 
Louis  to  prohibit  them  from  further  entertaining  jurisdiction 
in  certain  injunction  suits,  pending  before  them  in  said 
court,  wherein  the  railroads  that  are  joined  as  defendants 
are  the  plaintiffs  and  the  plaintiffs  herein  are  the  defendants. 
A  preliminary  rule  was  issued  by  one  of  the  judges  of  this 
court,  the  defendants  made  return  thereto,  and  the  plaintiffs 
moved  for  judgment  upon  the  pleadings. 

The  controversy  is  this:    The  defendant  railroads  have 
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systems  extending  over  a  ]arg«  portion  of  the  United  States, 
and  have  termini  in  St.  Louis.  The  plaintiffs  herein  are 
ticket  brokers  engaged  in  business  in  St.  Louis.  The  rail* 
roads,  each  for  themselves,  instituted  about  50  suits  in  the 
circuit  court  of  St.  Louis  asking  injunctions  against  the  plain- 
tiffs herein  and  other  ticket  brokers  in  that  city.  The  peti- 
tions are  practically  alike.  The  substance  of  the  averments 
of  the  petition  is  fairly  stated  by  one  of  the  counsel  for  the 
defendants  to  be  as  follows:  '^That  in  the  year  1904  the 
Louisiana  Purchase  Exposition  Company  will  hold  a  World's 
Fair  at  St.  Louis,  to  which  all  of  the  nations  of  the  world 
have  been  invited,  to  which  23,000  citizens  have  subscribed, 
and  the  federal  government  contributed  $5,000,000,  the  city 
of  St.  Louis  $5,000,000,  the  subscribers  $5,000,000,  and  the 
state  of  Missouri  $1,000,000  for  a  state  exhibit.  That  various 
meetings  and  ceremonies  will  take  place  before  and  during 
the  fair.  That  to  enable  the  people  to  attend  the  fair  and 
such  meetings  and  ceremonies  excursion  tickets  will  be  issued 
from  time  to  time.  That  they  will  attend  in  such  large  num- 
bers that  it  is  impracticable  to  secure  their  signatures  to  the 
return  parts  of  the  tickets.  That  for  the  same  reason  identi- 
fication is  impracticable.  That,  in  addition  to  these  World's 
Fair  tickets,  said  railroad,  from  time  to  time,  issues  nontrans- 
ferable 'excursion'  tickets,  'mileage'  tickets,  and  'commuta- 
tion' tickets  below  the  regular  one-iare  rate  for  various 
meetings,  assemblages,  and  purposes.  That  such  tickets  are 
by  their  express  terras,  set  forth  therein,  good  for  the  trans- 
portation of  the  original  purchaser  alone,  and  void  in  the  hands 
of  others.  That  by  virtue  of  the  terms  of  said  tickets,  if  pre- 
sented by  one  other  than  the  original  purchaser,  the  conductor 
must  lift  the  same.  That  the  sale  of  such  nontransferable 
tickets,  where  they  are  interstate,  is  forbidden  by  the  interstate 
commerce  law,  and  where  within  the  state  is  forbidden  by 
the  laws  of  the  state  of  Missouri,  because  the  purchaser  would 
thereby  get  a  lower  rate  than  the  general  public.  That 
the  sale  of  the  same  is  not  only  void  for  that  reason,  but 
because  it  is  a  fraud  on  the  purchaser  and  on  the  railroad 
company,  or  a  joint  fraud  on  both.  That  where  persons  pur- 
chase such  tickets  innocently  it  frequently  leads  to  their  being 
ejected  from  trains  because  said  scalpers  have  represented 
such  tickets  to  be  good ;  and  that  where  the  purchaser  knows 
they  are  nontransferable,  and  void  in  the  bands  of  persons 
other  than  the  original  purchaser,  the  buyer  deceived  the 
conductor  and  servants  of  the  railroad;  and  that  it  is  a  fraud 
on  the  plaintiff.  That  some  of  the  tickets  so  issued  have  a 
return  coupon,  which  must  be  presented  to  the  agent  before 
presentation  for  the  return  trip.  That  the  defendants  are 
residents  of  the  city  of  St.  Louis  and  engaged  in  the  busi- 
ness of  ticket  brokers  or  scalpers  in  the  city  of  St.  Louis,  and 
that  they  have  full  knowledge  of  the  character  of  such  tickets, 
that  they  are  issued  at  a  special  rate,  and  that  they  are  null 
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and  void  in  the  bands  of  luiy  person  other  than  the  original 
purchaser.  That  they  either  deceive  the  buyer  by  represent- 
ing them  as  good,  or  deceive  the  raikoad  by  aiding  the  bayer 
in  using  them;  and  that  Herman  Schubacb  is  engaged  in  the 
business  of  selling  such  tickets,  and  proposes  to  continue  the 
sale  of  the  same,  and  regularly  deal  in  the  sale  of  said  nontrans- 
ferable tickets,  thus  defrauding  the  railroad  or  the  buyers  of 
the  ticket,  or  both.  That  by  reason  of  the  impossibility  of 
detecting  such  frauds  the  plaintiff  is  subjected  to  recurring 
loss  and  injury,  and  the  innocent  buyer  to  pecuniary  loss, 
annoyance,  and  humiliation.  That  the  burden  cast  on  the 
conductors  of  detecting  such  fraudulent  tickets  subjects  the 
railroad  company  to  constant  danger  from  suits  for  damages 
for  unavoidable  errors,  and  subjects  the  railroad  and  public 
to  interruption  and  delay  in  the  operation  of  trains.  That 
the  railroad  company  has  no  way  of  discovering  who  the 
persons  are  who  so  defraud  it,  or  who  are  thus  defrauded,  by 
the  purchase  of  such  nontransferable  tickets,  because  of  the 
impossibility  of  securing  evidence  of  such  frauds,  and  that,  if 
such  frauds  were  detected,  it  would  lead  to  a  multiplicity  of 
suits.  That  the  defendants  are  financially  irresponsible,  and 
no  judgment  at  law  could  be  collected.  That  in  consequence 
there  is  no  adequate  remedy  at  law.  That  it  is  the  constant 
practice  of  the  plaintiff  and  its  connecting  lines  to  issue 
tickets  at  reduced  rates  to  the  traveling  public,  which  by  their 
terms  are  nontransferable,  and  constitute  a  special  contract 
between  the  plaintiff  and  the  original  purchaser,  whereby 
the  original  purchaser  agrees  that  the  ticket  shall  not  be 
transferred  by  him  to  any  other  person.  That  the  defend- 
ants are,  and  for  a  long  time  past  have  been,  engaged  in  the 
business  of  buying,  selling,  and  dealing  in  such  tickets  and 
inducing  the  original  purchasers  to  sell  the  same."  The 
prayer  of  the  petition  is  that  the  defendants  therein  (the 
ticket  brokers)  be  enjoined  from  buying,  selling,  or  dealing 
in  tickets  issued  by  the  railroad,  plaintiff  therein,  which,  by 
the  terms  thereof,  are  nontransferable. 

The  judges  severally  issued  rules  upon  the  defendants 
therein  to  show  cause  on  a  day  certain  why  injunction  should 
not  issue  as  prayed.  Upon  the  return  being  made  to  the 
rule,  the  six  circuit  judges  before  whom  such  injunction  cases 
were  pending  sat  together,  and  the  matter  was  fully  argued  be- 
fore them,  with  the  result  that  they  determined  that  temporary 
injunctions  should  issue,  and  accordingly  each  of  the  judges 
separately  issued  injunctions  in  the  following  form:  ''Now 
at  this  day  come  the  parties  hereto,  by  their  respective  attor- 
neys, under  the  order  to  show  cause  heretofore  issued  herein, 
and  submit  the  application  for  a  temporary  injunction  to  the 
court  upon  the  petition  and  the  return  of  the  defendant  to 
the  order  to  show  cause,  and  the  court,  having  duly  considered 
the  same,  and  being  sufficiently  advised  in  the  premises,  doth 
order  that  upon  plaintiff  giving  bond  in  the  sum  of  twenty- 
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five  hundred  dollars  ($2,500)  coDditioned  according  to  law, 
with  good  and  sufficient  surety  or  sureties  to  be  approved  by 
the  court  or  judge  or  clerk  thereof  in  vacation,  the  defend- 
ant, his  agents,  servants,  and  employees,  and  all  other  per- 
sons acting  for  him  either  directly  or  indirectly,  be,  and  are 
hereby,  enjoined  and  restrained  until  the  further  order  of  the 
court  from  buying,  selling,  dealing  in,  or  soliciting  the  pur- 
chase or  sale  of  any  mileage  passenger  ticket,  or  any  part 
thereof,  or  any  excursion  passenger  ticket,  or  any  pait 
thereof,  or  the  return  coupon  thereof,  or  any  part  thereof,  or 
any  commutation  passenger  ticket,  or  any  part  thereof,  now 
being  issued,  or  heretofore  issued  and  sold,  or  which  may 
hereafter  be  issued  and  sold  by  plaintiff  for  passage  over  its 
railroad,  or  issued  by  any  other  railroad  for  use  over  plain- 
tiff's road,  or  any  part  thereof,  where  any  of  the  above-de- 
scribed tickets  were  sold,  and  where  it  appears  upon  any 
such  ticket,  coupon,  or  return  ticket  that  same  was  issued 
and  sold  below  the  regular  schedule  rate  under  contract  with 
the  original  purchaser,  entered  upon  such  ticket,  and  signed 
by  such  original  purchaser,  that  such  ticket  is  nontransfera- 
ble, and  void  in  the  hands  of  any  other  person  other  than 
the  original  purchaser;  and  from  soliciting,  advertising, 
encouraging,  or  procuring  any  person  other  than  the  original 
purchaser  of  such  ticket  to  use  or  attempt  to  use  the  same 
for  passage  on  any  train  or  trains  of  the  plaintiff:  provided, 
however,  this  order  shall  not  apply  to  the  sale  of  any  such 
afore  mentioned  and  described  tickets  that  were  purchased 
by  defendant  from  plaintiff  or  any  of  plaintiff's  duly  author- 
ized agents,  and  not  for  defendant's  use  as  a  passenger  over 
plaintiff's  road." 

Thereupon  the  defendants  in  such  injunction  suits  applied 
to  one  of  the  judges  of  this  court  for  writs  of  prohibition  to 
prohibit  the  said  judges  from  enforcing  such  injunctions,  and 
from  entertaining  further  jurisdiction  of  such  injunction  suits. 
The  petitions  for  prohibitions  are  alike,  and  predicate  a  right 
of  action  upon  a  charge  that  the  circuit  judges  had  no  juris- 
diction, or  acted  in  excess  of  their  jurisdiction,  in  the 
premises,  in  the  following  respects:  ''Plaintiff  states  that  in 
and  by  its  aforesaid  proceedings  said  court,  and  defendant, 
as  judge  thereof,  transcended  and  exceeded  its  lawful  juris- 
diction in  the  following  particulars:  (i)  Said  petition  for 
injunction  stated  no  matter  or  thing  upon  which  a  court  ex- 
ercising equity  powers  could  grant  any  injunction,  or  the 
particular  writ  awarded  in  this  case.  (2)  Said  petition  for 
injunction  is  not  based  upon  any  specific  property  for  the 
protection  of  which  judicial  protection  is  sought;  but  it  is 
attempted  by  the  injunction  sought  and  granted  in  said  cause 
to  lay  down  a  rule  of  civil  conduct,  so  that  the  business  of 
this  plaintiff  would  be  permanently  destroyed  by  the  exercise 
of  the  judicial  power  thus  exercised  without  reference  to  any 
specific  existing  property.     (3)  Said  petition  for  injunction 
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and  the  temporary  injunction  thereon  granted  in  prescribing 
a  rule  of  civil  conduct  regardless  of  any  existing  property  is 
an  attempted  usurpation  of  the  legislative  power  of  the  state, 
which  alone  can  prescribe  a  rule  of  civil  conduct  covering: 
future  transactions  having  no  relation  to  existing  properties 
and  their  judicial  protection.  (4)  That  the  necessary  effect 
of  this  attempted  regulation  of  civil  conduct  by  a  blanket 
injunction  covering  property  rights  hereafter  to  be  created 
and  acquired  will  be  the  substitution  of  summary  hearings  in 
contempt  for  the  orderly  determination  of  controversies  by 
court  or  jury  when  controversies  as  to  existing  property  rights 
are  presented  for  hearing.  (5)  Said  injunction  serves  the 
purpose  of  taking  the  property  of  plaintiff  without  ^due  proc* 
ess  of  law.'  (6)  Said  injunction  is  against  the  law  of  the 
land,  and  thereby,  if  permitted  to  stand,  destroys  a  lawful 
avocation  and  business  of  plaintiff.  (7)  Plaintiff  is  remedi- 
less in  this:  that  his  business  is  interrupted  and  destroyed  by 
the  granting  of  the  injunction  herein,  and  that  the  remedy  by 
motion  to  dissolve  in  the  circuit  court  is  wholly  inadequate^ 
as,  even  if  said  injunction  should  be  dissolved,  it  may  be 
maintained  in  force  by  an  appeal,  and,  in  any  event,  plain- 
tiff's business  would  be  wholly  destroyed  before  the  final  de- 
termination of  the  same  could  be  reached  by  this  unwarranted 
and  illegal  procedure  of  said  court,  outside  of  its  lawful  juris- 
diction." 

The  defendants  made  return  to  the  preliminary  rules* 
setting  up  the  proceedings  in  the  injunction  cases  in  the  cir- 
cuit court,  and  justifying  the  action  of  the  circuit  judges,  and 
maintaining  the  jurisdiction  of  that  court.  The  plaintiffs,  by 
way  of  replication,  ask  that  the  preliminary  rule  in  prohibi- 
tion be  made  absolute,  and  thus  the  issues  are  made  up.  For 
the  sake  of  brevity  the  plaintiffs  herein  will  be  hereinafter 
referred  to  as  the ''ticket  brokers,"  and  the  defendant  rail- 
roads as  the  ''railroads." 

I.  Reduced  to  its  essentials,  and  crystallized,  the  ticket 
brokers'  position  is  that  no  "concrete  case"  is  stated  in  the 
injunction  suits  which  a  court  has  power  to  deal  with.  Or, 
otherwise  stated,  that  there  is  no  existing  controversy  be- 
tween the  ticket  brokers  and  the  railroads  which  could  con- 
stitute a  cause  of  action  upon  which  a  court  could  act.  Or« 
amplified,  that  a  court  of  equity  has  jurisdiction  to  issue  in- 
junctions as  a  class,  but  it  has  no  power  to  issue  an  injunc- 
tion where  only  abstract  rights  are  involved,  or  where  the 
injury  is  merely  apprehended  or  feared,  and  is  not  imme- 
diate, impending,  and  imminent,  and  that  to  authorize  a  court 
that  has  jurisdiction  to  act  "there  must  be  an  existent  basis 
of  facts  affording  a  present  right  which  is  directly  threatened 
by  the  action  sought  to  be  enjoined.  It  has  no  power  to 
enjoin  unless  the  conditions  have  already  arisen  and  come 
into  being,  which  could  be  injured  by  the  acts  sought  to  be 
restrained";  and  that  courts  cannot  determine  the  rights  of 
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parties  in  advance  of  an  actual,  existing  controversy  concern- 
ing them.  Or,  as  counsel  happily  express  it:  ''The  abstract 
right  must  assume  a  concrete  form  before  it  becomes  prop- 
erty in  the  judicial  sense,  capable  of  judicial  protection/' 
These  are  fundamental  essentials  in  the  law,  and  it  has 
always  been  true  that  there  must  be  an  actual  live  subject- 
matter,  as  well  as  actual  live  parties,  to  every  suit.  It  is  also 
true  that  courts  of  equity  alone  have  power  to  issue  injunc- 
tions, and  that  they  never  exercise  this  power  to  allay  mere 
apprehensions  of  injury,  but  only  when  the  injury  is  immi- 
nent and  irreparable.  Business  Men's  League  v.  Waddill, 
143  Mo.  495,  45  S.  W.  262,  40  L.  R.  A.  501;  Lester  Real 
Estate  Co.  v.  St.  Louis^  169  Mo.,  loc.  cit.  234,  69  S.  W.  300. 
The  railroads  and  the  circuit  judges  do  not  controvert  these 
propositions.  The  matter  therefore  compresses  itself  into 
the  question  whether  or  not  a  basic  subject-matter  over  which 
a  court  of  equity  has  jurisdiction  was  presented  to  the  circuit 
court  for  adjudication  by  the  injunction  suits;  that  is, 
whether  a  matter  was  presented  which  that  court  ha^  power 
to  deal  with,  and  not  whether  such  a  matter  was  inartificially 
or  defectively  presented.  In  other  words,  the  question  is 
one  of  jurisdiction,  and  not  of  pleading;  for,  if  the  court  had 
jurisdiction  over  the  subject-matter,  it  had  the  power  to  de- 
cide whether  the  pleadings  were  or  were  not  properly  drawn, 
and  also  to  decide  whether  or  not  the  plaintiff  was  entitled  to 
the  relief  sought.  If  a  court  has  the  power  to  act,  its  juris- 
diction is  in  no  wise  impaired  by  the  consideration  whether 
it  acted  in  accordance  with  the  law  or  erroneously.  Given 
the  jurisdiction,  all  else  is  a  mere  matter  of  error,  to  be  cor- 
rected on  appeal.  Or,  further  illustrated,  if  the  court  has 
jurisdiction  over  the  subject-matter,  it  has  the  power  to  de- 
cide whether  the  petition  does  or  does  not  state  a  cause  of 
action,  and  the  mere  failure  of  a  petition  to  state  a  cause  of 
action,  or  the  defective  statement  of  a  good  cause  of  action, 
in  no  way  affects  the  jurisdiction  of  the  court.  State  ex  rel. 
v.  Scarritt,  128  Mo.,  loc.  cit.  339,  340,  30  S.  W.  1026. 

The  crucial  question  therefore  is,  do  the  petitions  of  the 
railroads  for  injunctionn  against  the  ticket  brokers  present  a 
concrete  or  an  abstract  case?  In  the  solution  of  this  ques- 
tion the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Mosher  v.  St.  Louis,  Iron  Mountain  &  Southern 
Railroad  Co.,  127  U.  S.  390,  8  Sup.  Ct.  1324,  32  L.  Ed.  249, 
establishes  the  first  postulate  of  the  proposition.  It  is  true, 
as  the  ticket  brokers  claim,  that  that  was  not  an  injunction 
suit;  but  the  form  of  the  action  is  immaterial,  for  it  is  the 
legal  principles  deduced  and  the  rules  announced  that  are  im- 
portant and  pertinent.  That  was  a  suit  for  damages  for 
being  put  off  of  a  train.  The  plaintiff  purchased  from  the 
defendant,  at  St.  Louis,  a  ticket  from  St.  Louis  to  Hot 
Springs  and  return.  The  ticket,  by  its  terms,  required  that 
the  original  purchaser  should  identify  himself  to  the  satisfac- 
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lion  of  the  defendant's  aRent  at  Hot  Springs,  and  that  the 
return  ticket  should  be  officially  signed  and  stamped  by  the 
agent  at  Hot  Springs;  all  of  which  the  original  purchaser 
agreed  to  'Mn  consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold."  The  plaintiff  failed  to  so  identify  him- 
self, and  failed  to  have  the  return  ticket  so  stamped,  and  in 
consequence  was  put  ofi  of  the  train,  and  sued  for  damages. 
The  lower  court  sustained  a  demurrer  to  the  petition,  and  the 
Supreme  Court  of  the  United  States  affirmed  the  judgment, 
holding  that  a  railroad  company  has  a  right  to  make  a  con- 
tract with  the  purchaser  of  a  reduced  rate  ticket  that  the 
original  purchaser  shall  so  identify  himself,  and  that  the  re- 
turn ticket  shall  be  so  signed  and  stamped,  and  that  the  re- 
duced rate  at  which  the  ticket  is  sold  affords  a  consideration 
for  such  a  contract.  In  other  words,  that  for  a  valuable  con- 
sideration a  railroad  may  enter  into  a  contract  that  the  ticket 
sold  to  the  passenger  shall  be  nontransferable,  and  that  the 
return  portion  shall  not  entitle  even  the  original  purchaser  to 
a  return  trip  unless  he  so  identifies  himself  and  has  the  return 
ticket  so  stamped.  This  rs  manifestly  upon  the  principle 
that  when  persons  sui  juris  enter  into  contracts  that  are  not 
prohibited  by  law,  based  upon  a  valuable  consideration,  they 
must  live  up  to  them,  and  that  each  has  a  property  right  in 
the  contract,  which  the  law  will  protect.  In  addition  to  this, 
the  laws  of  this  state  and  the  interstate  commerce  laws, 
while  prohibiting  discriminations,  permit  the  railroads  to 
issue  excursion  or  commutation  tickets  at  special  rates. 
Rev.  St.  Mo.  1899,  §  1 127;  I  Supp.  Rev.  St.  U.  S.  p.  690,  § 
22,  and  2  Supp.  Rev.  St  U.  S.  p.  369,  c.  61. 

The  second  postulate  in  the  case  is  that  the  petitions  for 
injunctions  recite  that  World's  Fair  excursion  tickets,  non- 
transferable excursion  tickets,  mileage  tickets,  and  commuta- 
tion tickets  have  been  issued,  or  will  be  issued,  from  time  to 
time,  based  upon  a  consideration  of  reduced  rates,  which,  by 
their  express  terms,  are  to  be  good  only  in  the  hands  of  the 
original  purchaser,  and  that  it  is  or  will  be  impossible,  im- 
practicable, or  at  any  rate  unbearably  inconvenient,  for  the 
original  purchasers  to  be  identified  in  St.  Louis,  and  have  the 
return  ticket  stamped,  or  for  the  train  conductors  to  determine 
whether  the  person  attempting  to  ride  on  such  return  ticket 
is  the  original  purchaser  or  not;  that  it  would  be  a  fraud  upon 
the  railroads  for  any  one  except  the  original  purchaser  to 
ride  upon  such  return  tickets,  and  a  fraud  for  the  original 
purchasers  to  sell  such  return  tickets  to  the  ticket  brokers, 
and  for  the  ticket  brokers  to  sell  such  return  tickets  to  any 
third  party,  to  be  by  him  so  used,  or  upon  the  representation 
that  they  would  entitle  the  buyer  to  so  ride  thereon;  that,  in 
the  nature  of  things,  the  railroads  could  never  ascertain  that 
such  frauds  were  about  to  be  committed  until  after  the  trains 
had  left  St.  Louis  and  such  tickets  were  presented  to  the 
train  conductors,  and  then  it  would  be  too  late  to  ask  for  or 
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receive  injunctive  relief  against  the  perpetrators  of  such 
frauds;  and  that  the  ticket  brokers  are  insolvent,  so  that  no 
adequate  remedy  at  law  could  be  had  against  them ;  and, 
further,  that,  even  if  such  frauds  could  be  discovered  in  time 
to  ask  specific  relief  in  each  case,  it  would  involve  the  prose- 
cution of  a  multiplicity  of  suits  to  meet  the  exigencies. 
This  postulate  also  includes  the  fact  that  the  injunctions 
issued  by  .the  circuit  court  enjoined  the  ticket  brokers  from 
buying,  selling,  or  dealing  in  any  mileage  tickets,  and  excur- 
sion tickets,  or  the  return  coupon  thereof,  or  any  commuta- 
tion ticket,  now  issued  or  hereafter  to  be  issued,  ' Vhere  it 
appears  upon  any  such  ticket,  coupon,  or  return  ticket  that 
the  same  was  issued  and  sold  below  the  regular  schedule  rate 
under  contract  with  the  original  purchaser,  entered  upon 
such  ticket,  and  signed  by  such  original  purchaser,  that  such 
ticket  is  nontransferable  and  void  in  the  hands  of  any  other 
person  other  than  the  original  purchaser."  And  bearing 
upon  this  proposition  it  is  important  to  note  in  this  connec- 
tion that,  while  the  return  of  the  ticket  brokers  to  the  rule  to 
show  cause  why  an  injunction  should  not  issue  denies  the 
power  of  the  court  to  issue  an  injunction  on  the  ground  that 
no  concrete  case  is  presented  by  the  petition,  it  then  very 
inconsistently  sets  up  that  it  has  been  the  common  practice 
of  the  railroads  to  issue  mileage  tickets,  excursion  tickets, 
and  commutation  tickets  which  are  stamped  on  their  face 
^'nontransferable,"  but  that  the  practice  and  understanding 
of  the  ticket  brokers  all  over  the  United  States  is  that  such 
tickets  may  be  transferred  or  sold,  and  that  the  name  of  the 
original  purchaser  may  be  signed  by  any  one  on  the  return 
ticket,  and  that  the  ticket  brokers  in  the  litigation  have  a 
number  of  such  tickets,  which  they  have  purchased  in  good 
|aith,  and  under  the  belief  that  they  are  transferable,  and 
would  be  honored  by  whomsoever  presented ;  and  that  the 
injunction  asked  would  render  such  tickets  valueless,  and 
would  destroy  the  business  of  the  ticket  brokers,  and  there- 
fore they  ask  the  protection  of  the  court  in  that  regard. 

Upon  the  doctrine  of  ''aider,"  therefore,  the  return  of  the 
ticket  brokers  helped  out  the  insufficiency,  if  any,  that  existed 
in  the  petition,  and  unquestionably  made  a  concrete  case  as 
to  the  tickets  that  are  now  held  by  the  ticket  brokers,  and 
presented  a  live  subject-matter  between  live  parties,  which  the 
court  had  power  and  jurisdiction  over.  Therefore  it  cannot 
now  be  said  that  the  circuit  court  had  no  jurisdiction,  and,  as 
that  court  had  jurisdiction  quoad  such  tickets,  prohibition  will 
not  lie,  for  a  writ  of  prohibition  can  never  be  made  to  per- 
form the  functions  of  an  appeal  or  writ  of  error,  and  lies  only 
where  a  court  or  tribunal  clothed  with  judicial  powers  acts  in 
relation  to  matters  over  which  it  has  no  jurisdiction,  or, 
having  jurisdiction  over  the  subject-matter,  acts  in  excess  of 
its  jurisdiction.     State  ex  r«l.  ▼.  Aloe,  152  Mo.  466,  54  S.  W. 
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494,  47  L.  R.  A.  393;  Davison  v.  Hoagh,  i6s  Mo.  561,  65  S. 
\V.  731;  State  ex  rel.  v.  Eby,  170  Mo.  497,  71  S.  W.  52. 

The  case  might  be  allowed  to  rest  here,  but  there  are  other 
cogent,  decisive,  and  imperative  propositions  which  mast  be 
adjudicated  to  make  the  case  complete.     It  will  be  observed 
that  reference  is  made  in  the  petition  for  an  injunction  to  the 
approaching  World's  Fair  in  St.  Louis,  and  it  is  averred  that, 
in  order  to  make  it  possible  for  persons  of  ordinary  means  to 
attend  it,  the  railroads  have  been  induced  by  the  officials   of 
the  fair  to  agree  to  issue  excursion  tickets  at  greatly  reduced 
rates  to  all  who  desire  to  attend  the  fair  or  the  various  meet- 
ings, conventions,  etc.,  that  will  be  held  in  St.  Louis  at  that 
time.     And  counsel  for  the  railroads  point  out  that  the  courts 
have  issued  injunctions  against  ticket  brokers  prohibiting 
them  from  dealing  in  nontransferable  tickets  that  have  been 
issued  by  the  railroads  on  the  occasions  of  the  Nashville  Cen- 
tennial Exposition  in   1897  (Nashville  R.  R.  Co.   v.  McCon- 
nell  [C.  C]  82  Fed.  66),  the  meeting  of  the  Grand  Army  of 
the  Republic  in  Cleveland  (Railroad  v.  Kinner,  47  Ohio  Law 
Bui.  294),  the  meeting  of  the  Grand  Army  of  tlie  Republic  In 
Washington  (Penn.  R.  R.  Co.  v.  Beekman,   30  Wash.    Law 
Rep.  715),  the  meeting  of  the  Confederate  Veterans  in   New 
Orleans,  in  May,  1903  (L.  &  N.  R.  R.  v.  Bitterman,  not   yet 
reported),  the  meeting  of  the  National  Teachers'  Association 
in  Boston,  in  July,  1903  (Boston  &  Maine  R.  R.  Co.  v.  Fogg, 
not  yet  reported),  and  the  Dedicatory  Exercises  of  the  World's 
Fair  at  St.  Louis,  in  May,  1903  (Wabash  R.  R.  v.  Wasserman, 
decided  by  Hon.  H.  D.  Wood,  of  the  circuit  court  of  the  city 
of  St.  Louis,  and  printed  in  the  appendix  to  the  briefs  of 
counsel  herein).     Counsel  for  the  ticket  brokers  meet  this  by 
saying,  first,  that  all  those  cases  were  decided  by  courts  of 
inferior  jurisdiction;  second,  that  in  the  case  of  People  ex  rel. 
Tyroler  v.  Warden  of  Prison,  157  N.  Y.  116,  51  N.  E.  1006,  43 
L.  R.  A.  264,  68  Am.  St.  Rep.  763,  the  Court  of  Appeals  of 
New  York  held  a  statute  that  prohibited  any  one  except  com- 
mon carriers  and  their  agents  from  selling  tickets  for  passage 
on  railroads  or  vessels  to  be  unconstitutional ;  third,  that  in 
the  case  of  Delaware,  Lackawanna  &  Western  R.  R.  v.  Frank 
(C.  C.)  no  Fed.  689,  the  United  States  Circuit  Court  for  the 
Western  District  of  New  York  denied  an  injunction  against 
ticket  brokers  as  to  special  tickets  for  the  Pan-American  Ex- 
position at  Buffalo  on  the  ground  that  the  railroads  had  un- 
lawfully combined  to  fix  rates  for  such  exposition;  fourth, 
that  in  New  York  Central  &   Hudson  River  R.  R.  Co.  v. 
Reeves,  decided  October  is,  1903,  and  reported   in  8$  N.  Y. 
Supp.  28,  Judge  Lambert,  of  the  Supreme  Court  of  New 
York,  denied  an  injunction  against  the  ticket  brokers  which 
sought  to  prohibit  them  from  dealing   in   tickets  that  were 
nontransferable  on  their  face,  and  held  that  the  purchaser  of 
such  a  ticket  had  a  property  interest  in  the  ticket,  which  he 
could  sell,  notwithstanding  that  by  the  terms  of  his  contract 
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with  the  railroad  the  ticket  was  od  its  face  nontransferable, 
and  that,  while  the  railroad  could  lawfully  refuse  to  transport 
the  transferee  or  any  other  person  than  the  original  pur- 
chaser on  the  ticket,  it  was  not  entitled^  to  an  injunction  to 
prevent  the  ticket  brokers  from  buying  and  selling  such 
tickets;  fifth,  that  in  all  the  cases  cited  by  counsel  for  the 
railroads  ''a  special  injunction  issued  under  the  special  cir- 
cumstances of  the  special  ticket  for  the  special  occasion." 
Or,  otherwise  stated,  that  upon  special  occasions  the  railroads 
can  lawfully  issue  special  tickets  at  reduced  rates,  which  are 
nontransferable,  and  which  the  ticket  brokers  may  be 
enjoined  from  dealing  in,  but  that  when  the  railroads  issue 
special  tickets,  which  upon  their  face  show  the  contract  be- 
tween the  purchaser  and  the  railroad  to  be  that  they  are 
issued  at  reduced  rates,  and  are  not  transferable,  such 
tickets  may  be  dealt  in  by  the  ticket  brokers,  and 
the  courts  cannot  interfere,  because  they  do  not  relate 
to  a  special  occasion,  such  as  an  exposition,  a  meeting 
of  the  Grand  Army  of  the  Republic,  or  of  the  Confederate 
Veterans.  In  other  words,  that  the  jurisdiction,  of  a  court  of 
equity  to  issue  an  injunction  in  such  cases  depends  upon  the 
occasion  that  gave  use  to  the  issuance  of  such  tickets,  and 
that,  if  the  petition  for  an  injunction  recites  that  special 
tickets  have  been  issued  for  a  special  occasion,  which  appear 
on  their  face  to  have  been  issued  at  special  rates,  and  to  be 
used  by  a  specially  named  person,  a  concrete  case  is  presented 
wherein  the  court  can  enjoin  the  ticket  brokers  from  dealing 
in  them;  but,  if  a  special  ticket  is  issued,  which  appears  on 
its  face  to  have  been  issued  at  a  special  rate,  and  to  be  used 
by  a  specially  named  person,  but  which  was  issued  generally, 
and  not  for  a  special  occasion,  only  an  abstract  right  is  in- 
volved, and  a  court  of  equity  has  no  jurisdiction,  and  a  writ 
of  prohibition  will  lie  against  it.  Of  course,  it  must  be 
understood  that  this  is  not  the  way  the  counsel  for  the  ticket 
brokers  state  the  matter,  but  it  is  the  everyday  meaning  and 
result  of  their  contention.  But,  even  if  the  contention  of 
counsel  for  the  ticket  brokers  that  such  special  tickets  must 
relate  to  a  special  occasion  be  true,  thn  writ  of  prohibition 
asked  herein  would  have  to  be  denied  as  to  all  the  railroads 
except  the  Missouri  Pacific,  for  all  except  that  road  aver  that 
they  have  issued,  or  are  about  to  issue,  such  special  tickets 
for  the  special  occasion  of  the  World's  Fair  in  St.  Louis  in 
1904.  True,  they  say  they  also  intend  to  issue  such  special 
tickets  from  time  to  time,  and  the  Missouri  Pacific  Railroad 
does  not  refer  to  the  World's  Fair  at  all.  However,  to  allow 
this  case  to  go  off  upon  any  such  consideration,  or  without 
squarely  meeting  and  deciding  it  in  its  entirety,  would  not 
be  subserving  the  ends  of  justice.  Broadly  stated,  therefore, 
the  question  for  decision  is  whether  a  petition  by  a  railroad 
for  an  injunction  against  a  ticket  broker  to  restrain  him  from 
dealing  in  special  tickets  which  recite  upon  their  face  that 
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they  are  issued  at  reduced  rates,  and  are  nontransferable,  bnt 
which  do  not  relate  to  any  particular  occasion,  states  a  con^ 
Crete  case,  which  a  court  of  equity  has  jurisdiction  to  hear 
and  decide.     If  it  does,  the  writ  of  prohibition  asked  for 
hr^rein  should  be  denied.     If  it  does  not,  the  writ  should  go. 
The  power  to  contract  concerning  a  legal  subject-matter 
carries  with  it  the  right  to  make  any  kind  of  a  contract  in 
relation  thereto  that  the  contracting  parties  may  agree  upon^ 
The  power  being  unlimited,  the  nature  and  character  and 
terms  of  the  contract  to  be  made  and  the  occasion  that  gives 
rise  and  the  business  necessities  or  exigencies  that  prompt  it 
are  all  matters  of  private  convention  between  the  parties. 
The  power  to  limit  any  kind  of  a  contract  in  its  operation  to 
the  contracting  parties,  and  to  exclude  from  its  benefits  any 
third  persons,  or  to  limit  the  contract  as  to  the  time  it  shall 
continue,  or  to  leave  it  unlimited  as  to  time,  is  recognized  in 
law.     Thus  a  lease  may  prohibit  the  lessee  from  assigning, 
transferring,  or  subletting  the  premises,  either  for  the  whole 
or  any  part  of  the  term.     A  copartnership  agreement  nec^ 
essarily  excludes  the  right  of  any  member  to  sell  his  interest, 
and  thereby  substitute  the  purchaser  in  his  place  as  a  mem- 
ber of  the  firm,  and  such  agreements  may  be  limited  or  un- 
limited as  to  duration.     A  contract  of  hiring  gives  no  right  to 
either  patty  to  assign  or  transfer  his  interests  or  rights  under 
the  contract,  and  such  contracts  may  be  limited  or  unlimited 
as  to  duration.     These  illustrations  are  made  not  because 
they  constitute  similar  cases  to  the  case  at  bar,  but  because 
they  show  that  when  a  right  to  contract  at  all  concerning  a 
particular  subject-matter  is  conferred  by  the  law,  and  the 
right  so  conferred  is  unlimited,  or  when  the  right  to  so  con- 
tract arises  out  of  the  natural  rights  of  man,  it  is  purely  a 
matter  of  agreement  between  the  contracting  parties  what 
the  terms,  duration,  character,  or  nature  of  the  contract  shall 
be.     The  Supreme  Court  of  the  United  States,  in  Mosher  v. 
Railroad,  supra,  and  the  statutes  of  the  United  States  and  of 
this  state,  recognize  the  right  of  a  railroad  to  issue  excursion 
or  commutation  tickets,  based  upon  the  consideration  of  a 
reduced  rate.     The  right  so  conferred  is  not  limited.     There 
is  no  limitation  that  such  tickets  can  be  issued  only  upon 
special  occasions.     Neither  is  there  any  prohibition  against 
the  right  to  make  such  tickets  nontransferable.     Persons  who 
do  not  wish  to  be  so  restricted  and  limited  can  purchase  the 
usual  unlimited,  unrestricted  ticket,  and  pay  full  price  there- 
for, and  then  sell  the  unused  portion  thereof.     But  no  one 
has  any  right  to  buy  a  special  ticket  at  a  reduced  rate,  which 
on  its  face  recites  that  it  is  nontransferable,  and  that  it  is 
supported  by  the  consideration  of  a  reduced  rate,  and  thereby 
agree  to  such  limitations,  and  thereafter  violate  his  agree- 
ment by  transferring  it  to  another,  or  to  complain  that  he  has 
not  the  right  to  transfer  it.     And  no  third  person  can  acquire 
any  right,  or  interest,  or  power,  or  claim  in  or  to  the  ticket, 
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or  to  the  privileges  cooferred  thereby,  other  than  the  original 
purchaser  possessed  or  could  confer  under  it;  and,  if  the 
original  purchaser  had  no  power  to  transler  it,  no  assignee 
of  such  purchaser  could  acquire  any  rights  under  it,  for  the 
original  purchaser  could  convey  none.  It  is  wholly  illogical 
and  sophistical  to  say  the  original  purchaser  had  a  property 
right  in  the  ticket — the  piece  of  paper  on  which  the  ticket  or 
contract  is  piinted — which  he  can  sell  and  transfer,  but  that 
the  assignee  acquires  thereby  no  rights  against  the  railroad, 
and  it  can  refuse  to  transport  him.  Such  reasoning  confuses 
the  piece  of  paper  upon  which  a  contract  is  written  with  the 
agreement  of  the  parties,  and  erroneously  separates  the  evi- 
dence of  the  contract  from  the  contract  itself.  Of  course, 
any  man  can  physically  pass  the  piece  of  paper  on  which  any 
kind  of  a  contract  is  written  to  another,  but  that  will  give 
such  other  person  no  rights  under  the  contract  that  is  written 
on  the  piece  of  paper,  if  the  contract  itself  is  nontransferable. 
It  follows,  therefore,  that  under  the  law  it  is  competent  for  a 
railroad  to  issue  special  tickets,  based  upon  reduced  rates, 
and  to  make  them  nontransferable,  and  valid  only  in  the 
hands  of  the  original  purchaser,  and  that  such  tickets  may  be 
limited  as  to  time  or  as  to  occasion,  or  they  may  be  unlimited 
as  to  time  or  occasion,  and  that  the  original  purchaser  of 
such  tickets  cannot  assign  or  transfer  such  tickets  of  any 
rights  whatever  thereunder  to  any  third  person.  It  also  fol- 
lows that,  i(  any  person  buys  such  a  special  ticket,  and  sells 
it  to  a  third  person,  to  be  used  by  him  or  another,  the  rail- 
road can  invoke  the  aid  of  a  court  of  equity  to  cancel  the  con- 
tract because  of  the  fraud  thus  perpetrated;  or,  if  the  ticket  is 
used  by  another,  it  can  sue  for  damages  for  the  breach  of  such 
contract.  It  also  follows  that,  if  such  a  case  at  law  or  such  a 
suit  in  equity  as  to  a  single  such  ticket  presents  a  concrete 
case  over  which  a  court  has  jurisdiction,  a  concrete  case  may 
likewise  be  presented  if  it  relates  to  all  such  special  tickets, 
whether  they  were  all  so  purchased  and  so  attempted  to  be 
transferred  by  the  same  person  or  not.  To  illustrate:  If  a 
railroad  should  issue  a  thousand  such  special  tickets,  and  if 
one  ticket  broker  should  purchase  the  whole  issue,  and 
thereafter  undertake  to  throw  them  on  the  market  and  sell 
them  contrary  to  his  agreement,  or  should  actually  sell  them» 
and  if  the  railroad  company  should  invoke  the  aid  of  a  court 
of  equity  or  of  a  court  of  law  in  the  one  case  or  the  other, 
there  would  be  no  room  for  doubt  that  a  concrete  case  would 
be  presented,  which  the  court  would  have  jurisdiction  to  de- 
cide. 

But  counsel  for  the  ticket  brokers  inferentially  say  that, 
while  such  conditions  might  present  a  concrete  case,  the 
petitions  for  injunction  in  these  cases  and  the  injunctions 
issued  by  the  court  cover  not  only  such  tickets  as  have  been 
issued  and  sold,  and  as  to  which  there  is  therefore  an  existing 
contract,  and  hence  a  right  of  property  in  the  contract,  but 

11  R  R  R— 40 
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that  they  also  cover  such  special  tickets  as  may  hereafter  be 
issued  from  time  to  time,  and  as  to  which  there  is  no  con- 
tract and  no  property  right,  and  which  have  not  been  sold 
and  may  never  be  sold,  and  therefore  no  concrete  case  is  pre- 
sented, and  that  the  injunctions  issued  are  '^blanket  injunc- 
tions," as  counsel  call  them,  which  undertake  to  prescribe 
a  rule  of  civil  conduct,  which  the  Legislature  alone  has  power 
to  prescribe,  and  to  punish  any  infraction  of  such  rule  by 
contempt  proceedings,  instead  of  by  the  usual  remedies  pro- 
vided for  a  breach  of  such  rules,  and  that  it  is  therefore  *'gov- 
ernment  by  injunction,"  instead  of  according  to  laws  regularly 
enacted  and  enforced.     If  this  contention  is  well  founded,  a 
writ  of  prohibition  could  not  be  too  quickly  issued  by  this 
court.     But  there  is  no  proper  foundation  in  this  case  for 
such  well-known  and  generally  accepted  principles  of  law  to 
apply  to,  and  the  injunction  issued  by  the  circuit  court  does 
not  oSend  against  these  principles.     The  injunction  applies 
to  all  such  special  tickets  as  have  heretofore  been  issued,  and 
to  such  as  are  now  being  issued,  and  which  have  already  been 
sold,  and  it  applies  also  to  all  such  special  tickets  as  may 
hereafter  be  issued  and  sold.     That  is,  the  injunction  applies 
only  to  such  tickets  after  they  have  been  sold,  and  after  a 
contract  has  been  entered  into,  and  after  property  rights 
under  the  contract  have  arisen,  and  after  a  controversy  in  re- 
lation to  such  property  rights  has  arisen,  and  after  an  injury 
to  such  property  rights  has  been  threatened  by  the  ticket 
brokers,  and  after  such  injury  has  become  imminent,   and 
under  circumstances  and  conditions  set  out  in  the  petition 
which  show  prima  facie  that  the  damage  resulting  to  such 
property  rights  by  the  threatened,  but  as  yet  unperformed, 
acts  and  conduct  of  the  ticket  brokers,  would  be  irreparable, 
and  such  as  the  law  affords  no  adequate  remedy  for.     Such 
averments  in  a  petition  state  a  concrete  case  in  equity,  which 
the  court  has  power  to  deal  with.     In  fact,  the  original  and 
primary  office  of  a  writ  of  injunction  is  to  prevent  a  wrong — 
an  injury — being  done.     Therefore,  if  the  contention  of  coun- 
sel for  the  ticket  brokers  in  this  regard,  that  there  can  be  no 
concrete  case  until  the  defendant  has  already  acted,  be  well 
taken,  it  follows  necessarily  and  logically  that  a  preventive 
injunction  can  never  issue,  and  the  result  of  so  holding  would 
be  to  abolish  preventive  injunctions  altogether. 

It  has  already  been  made  clear  that  the  law  affords  no 
adequate  remedy  in  cases  of  this  kind,  because  of  the  insol- 
vency of  the  ticket  brokers,  and  because  of  the  nature  of  the 
business  and  the  frauds  threatened  upon'  the  railroads,  and 
upon  innocent  third  persons  who  might  be  induced  to  pur- 
chase such  tickets  from  the  ticket  brokers,  and  because  of  the 
hundreds  and  thousands  of  suits  that  would  be  necessary  to 
redress  the  invasion  of  the  rights  of  the  railroads  under  such 
contracts  by  the  ticket  brokers,  and  because  it  would  not  be 
possible,  in  the  nature  of  things,  for  the  railroads  to  discover 
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the  frauds  in  time  to  ask  preventive  or  injunctive  relief. 
^*An  ininnction  is  a  judicial  process  issuinij:  out  of  a  court  of 
chancery,  whereby  a  party  is  required  to  do  or  to  refrain 
from  doing  a  particular  thing.  The  most  ordinary  form  of 
injunction  is  that  which  operates  to  prevent  the  performance 
of  an  act.  The  other  form  of  injunction  commands  that  an 
act  shall  be  done."  i6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
342.  And  section  3649.  Rev.  St.  1899,  prDvides  that  the 
remedy  by  writ  of  injunction  shall  exist  ''to  prevent  the  doing 
of  any  legal  wrong  whatever,  wherever  in  the  opinion  of  the 
court  an  adequate  remedy  cannot  be  afforded  by  an  action  for 
damages.*'  By  this,  of  course,  is  meant  in  any  case  that  falls 
within  the  class  of  cases  that  are  properly  cognizable  in  a 
court  of  equity.  Cases  involving  threatened  frauds,  where 
the  defendant  is  insolvent  and  the  threatened  injury  would  be 
irreparable,  or  where  the  redress  of  the  injury  would  result  in 
a  multiplicity  of  suits,  fall  within  the  class  of  cases  properly 
cognizable  in  courts  of  equity.  Sylvester  Coal  Co.  v.  St. 
Louis,  130  Mo.  323,  32  S.  W.  649,  51  Am.  St.  Rep.  566;  Michael 
V.  St.  Louis,  112  Mo.  610,  20  S.  W.  666;  High  on  Injunctions 
<3d  Ed.)  p.  12.  The  last-named  author  says,  "The  preven- 
tion of  vexatious  litigation  and  of  a  multiplicity  of  suits  con- 
stitutes a  favorite  ground  for  the  exercise  of  the  jurisdiction 
of  equity  by  way  of  injunction." 

Originally  injunctions  were  preventive  only,  and  it  is  only 
within  recent  years  that  a  mandatory  injunction  has  sprung 
into  existence.  Preventive  injunctions  necessarily  operate 
upon  an  unperformed  and  unexecuted  act,  and  prevent  a 
threatened,  but  nonexistent,  injury.  A  concrete  case  is  pre- 
sented whenever  a  right  of  the  plaintiff  is  threatened  by  the 
defendant,  and  the  damage  would  be  irreparable,  and  where 
protection  of  that  right  belongs  to  the  class  of  cases  that  are 
cognizable  in  equity.  Of  course,  criminal  cases  do  not  fall 
within  such  a  class. 

Measured  by  these  standards,  the  petitions  for  injunction 
asked  the  preventive  aid  of  a  court  of  equity  in  respect  to 
rights  of  the  railroad  which  a  court  of  equity  has  power  to 
protect  against  invasion  and  injury  by  the  ticket  brokers, 
v^hich  injury,  it  is  alleged,  is  imminent,  impending,  and 
irreparable;  and  that  this  is  so  is  the  more  clearly  shown  by 
the  character  of  the  return  to  the  order  to  show  cause, 
wherein  the  ticket  brokers  say  they  have  invaded  such  rights 
of  the  railroads  in  the  past  as  to  such  special  tickets,  and  have 
money  now  invested  in  tickets  of  that  character,  which  will 
be  lost  if  the  injunction  is  granted,  and  assert  an  intention 
and  right  to  continue  to  deal  in  such  tickets.  Therefore,  as 
to  the  tickets  that  have  been  issued  and  sold  by  the  rail- 
roads, and  are  now  held  by  the  ticket  brokers,  both  parties 
assert  a  property  right  therein;  and  hence  there  is  an  existent 
controversy,  concerning  a  legal  subject-matter,  between  live 
parties,  and  consequently  there  is  a  concrete  case  presented 
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for  adjadication  to  the  circuit  court,  which  it  haa  jurisdiction 
to  decide.  It  cannot,  therefore,  be  said  that  the  circuit  court 
had  no  jurisdiction  as  to  those  matters.  As  to  the  tickets  to 
be  issued  and  sold  hereafter,  the  railroads  have  a  right  to 
issue  and  sell  tickets  of  such  character  as  shall  express  on 
their  face  that  they  have  been  issued  at  a  reduced  rate  and 
are  nontransferable;  and  the  ticket  brokers  assert  a  right  to 
buy  and  sell  and  deal  in  them  notwithstanding  the  terms 
thereof,  and  notwithstanding  the  original  purchaser  could 
confer  no  rights  upon  any  one  thereunder.  There  is  there- 
fore an  existent  property  right  of  the  railroads,  which  the 
ticket  brokers  say  they  intend  to  invade,  the  danger  is 
imminent,  and,  under  the  allegations  of  the  petition,  the  in- 
jury will  be  irreparable;  and,  in. the  very  nature  of  the  busi- 
ness, the  injury  cannot  be  adequately  redressed  by  an  action 
at  law,  or  in  any  other  manner  than  by  a  preventive  injunc- 
tion. A  propet  case  for  the  exercise  of  the  powers  of  a  court 
of  equity  by  a  preventive  injunction  was  therefore  also  pre- 
sented for  the  determination  of  the  court,  as  to  this  branch 
of  the  case.  And  in  granting  such  preventive  injunctions 
the  court  of  equity  does  not  prescribe  a  rule  of  civil  conduct, 
nor  invade  the  province  of  the  legislative  branch  of  the  gov- 
ernment, nor  does  it  establish  a  '^government  by  injunction." 
It  only  does  what  has  already  been  done  by  courts  of  equity 
since  their  adoption  into  the  body  of  our  institutions.  It 
enforces  the  rules  of  civil  conduct  prescribed  by  the  organic 
law  or  the  statute  law,  or  that  arise  naturally  and  regulate 
all  men,  by  guarding  the  rights  of  one  citizen  against  illegal 
invasion  and  irreparable  injury  by  another  citizen,  and  which 
the  citizen,  ot  his  own  force,  is  unable  to  guard  for  himself. 
And  in  the  doing  thereof,  courts  of  equity  recognize  no  forms, 
no  technicalities,  no  delays,  and  no  shadows,  but  act  accord^ 
ing  to  the  dictates  of  good  conscience,  good  morals,  good 
conduct,  and  good  government ;  and  they  compel  every  man  to 
act  right,  and  to  respect  the  rights  of  others,  whether  his 
conscience  is  quick  enough  to  appreciate  the  difference  be- 
tween right  and  wrong  or  not. 

There  is  no  merit  in  the  contention  that,  by  granting  the 
injunctions  in  question  in  this  case,  the  court  has  infringed 
upon  the  powers  of  the  legislative  branch  of  the  govern- 
ment. The  court  has  created  no  right  in  any  one.  The 
court  has  enacted  no  law  or  rule  of  conduct.  The  court  has 
simply  protected  rights  that  are  natural  or  were  created  by 
the  Legislature.  The  right  asserted  bv  the  railroads,  and 
denied  and  threatened  by  the  ticket  brokers,  is  a  right  that  is 
natural  to  mankind.  It  is  a  right  that  the  Legislature  of  this 
state  and  the  Congress  of  the  United  States  have  expressly 
conferred  upon  the  corporation  railroads,  and  which  the 
Supreme  Court  of  the  United  States  has  expressly  declared 
they  possess,  It  is  a  right  that  is  guarantied  to  every  man 
by  the  organic  law  of  the  land — a  right  to  contract  concern- 
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iDg  a  legal  subject-matter.  Such  a  right  is  property,  within 
the  meaning  of  the  law.  The  ticket  brokers  deny  the  exist- 
ence of  that  right,  and  threaten  to  invade  it.  The  law  affords 
DO  adequate  remedy  for  such  an  infringement  of  such  a  right. 
The  damage  will  necessarily  and  obviously  be  irreparable. 
This  being  true,  a  concrete  case  for  injunctive  relief  is  pre- 
sented, and,  in  the  granting  of  such  relief,  it  cannot  justly  or 
fairly  be  said  that  the  courts  invade  the  prerogatives  of  the 
lawmaking  power  in  any  manner  whatever.  That  power  has 
already  created  the  identical  right  claimed,  and  it  is  the  duty 
of  the  courts  to  protect  that  right  in  the  same  manner  and  to 
the  same  extent  that  they  protect  any  other  property  rights 
that  are  possessed  by  any  citizen.  The  railroads  are  nqt 
entitled  to  and  are  not  accorded  any  right  in  this  regard  that 
is  not  as  fully  possessed  by  any  citizen,  and  that  would  not 
be  protected  in  the  same  manner  if  such  protection  was  in- 
voked by  the  humblest  citizen. 

These  considerations  and  conclusions  result  in  holding  that 
the  circuit  court  had  jurisdiction  to  hear  and  determine  the 
injunction  cases,  and  that  it  did  not  exceed  its  jurisdiction, 
and  therefore  the  preliminary  rule  in  prohibition  must  be  dis- 
charged, at  the  costs  of  the  plaintiff. 

ROBINSON,  C.  J.,  and  BRACE,  BURGESS,  and  FOX. 
JJ.,  concur.     VALLIANT  and  GANTT,  JJ.,  dissent. 


Johnson  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Supreme  Court  of  Iowa ^  Feb,  20, 1904.) 

[98  N.  W.  Rep.  642.] 
Appeal— Review. 

If  there  be  any  aubatantial  support  in  the  evidence  for  a  verdict,  it 
should  not  be  disturbed  on  appeal. 

Trespassers— Ejection  from  Moving  Train — Negiigence — Question  for 
Jury. 
Whether  the  ejection  of  a  trespasser  from  a  moving  train  was  made 
under  such  circumstances  as  to  endanger  life  or  limb  was  a  question 
of  fact,  where  the  evidence  as  to  the  speed  of  the  train  was  conflict- 
ing, but  there  was  some  evidence  that  it  was  moving  faster  than  a 
man  could  run. 

Same — Same—  Evidence — Tramps. 

In  an  action  for  injuries  to  a  trespasser  on  a  train,  caused  by  his 
ejection  therefrom,  evidence  that  tramps  were  accustomed  to  ride  on 
defendant's  trains,  and  were  in  the  habit,  when  required,  to  jump 
off  trains  running  more  rapidly  than  that  on  which  plaintiff  was  rid- 
ing, and  that  plaintiff's  general  appearance  and  conduct  led  the 
brakeman  who  ejected  him  to  believe  that  he  was  a  tramp,  and  that 
he  did  not  intend  to  injure  plaintiff,  was  properly  excluded. 

Same — Sanr^e — Same. 

In  an  action  for  injuries  to  a  trespasser  caused  by  his  ejection 
from  a  moving  train,  evidence  as  to  plaintiff's  purpose  in  boarding 
the  train,  except  as  indicated  by  his  conduct  or  declarations  at  the 
time,  was  immaterial. 

Same — Same — Contributory  Negiigence. 
One  who  was  pushed  or  kicked  by  a  brakeman  from  a  moving  train» 
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although  he  was  a  trespasser,  was  not  guilty  of  contributory  ne^jfli- 
gence  which  proximately  caused  his  injury  because  he  was  hanging  to 
a  round  of  the  car  ladder. 

Same— Care  Due  from  Railroad.* 

While  a  railroad  does  not  owe  a  trespasser  on  its  train  the  same  dut^ 
that  it  does  a  passenger,  and,  in  general,  owes  him  no  duty  until 
his  presence  is  discovered,  yet,  after  discovering  his  presence,  it  is 
its  duty  not  to  expose  him  to  unreasonable  or  unnecessary  danger,  or 
to  negligence  which  has  special  reference  to  a  trespasser;  i.  e.,  to 
an  intentional  negligent  act. 

Appeal — Law  of  Case. 

A  decision  on  appeal  that  the  negligence  complained  of  was  suffi- 
cient to  authorize  a  recovery  established  the  law  for  the  case  on  its. 
second  trial. 

Appeal  from  District  Court,  Woodbury  County;  J6hn  F. 
Oliver,  Judge. 

Action  at  law  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  in  being  pushed  or  kicked  from  one  of 
defendant's  trains.  The  case  was  tried  to  a  jury,  resulting  in 
a  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
AfiBrmed. 

Thomas  Wilson  and  Wright  &  Call^  for  appellant. 
Hallam  &  Munger,  for  appellee. 

DEEMER,  C.  J.  This  is  the  second  time  the  case  has 
been  before  us.  The  first  opinion  will  be  found  in  ii6  Iowa, 
at  page  639,  88  N.  W.  811.  On  the  former  trial  a  verdict  was 
directed  for  the  defendant  at  the  close  of  plaintiff's  evidence. 
When  the  case  was  retried,  the  entire  evidence  was  taken, 
and  the  jury  found  a  verdict  for  plaintiff,  as  indicated  above. 

I.  Appellant  first  contends  that  the  verdict  is  without  sup- 
port in  the  evidence.  This  is  based  upon  the  proposition, 
not  that  there  is  no  evidence  to  support  it,  but  upon  the 
thought  that  four  witnesses  on  the  part  of  the  defendant  as  to 
how  the  accident  occurred  are  entitled  to  more  weight  than 
plaintiff,  who,  it  is  asserted,  was  a  ''wandering  tramp.'* 
Manifestly,  this  was  a  question  for  the  jury,  unless  we  are  to 
say  that  an  appellate  tribunal  must,  in  a  law  case,  weigh  evi- 
dence, and  determine  for  itself  where  the  preponderance  lies. 
This  it  manifestly  cannot  do,  without  assuming  a  function 
not  given  it  by  law.  Under  our  system,  a  jury  must  deter- 
mine the  facts,  and,  if  there  be  any  substantial  support  for  its 
finding,  an  appellate  tribunal  should  not  interfere. 
^  2.  Next  it  is  said  that  the  verdict  is  contrary  to  the  instruc- 
tions, in  that  the  jury  was  told  that  plaintiff  could  not  recover 
unless  he  showed  that  he  was  evicted  from  the  train  under 
such  circumstances  as  to  endanger  life  or  limb,  and  that  the 
evidence  conclusively  shows  that  he  was  not  so  evicted. 
This  was  manifestly  a  question  for  the  jury.  The  evidence 
is  in  conflict  as  to  the  speed  of  the  train  when   plaintiff  was 

*8ee  foot-note  appended  to  Harris  v.  Southern  Ry.  Co.  (Ky.),  8  R. 
R.  R.  753,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  753,  where  all  the  preced- 
ing anthorities  in  this  series  are  collected. 
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put  off,  and  it  was  a  questioD  of  fact,  rather  than  of  law,  as 
to  whether  the  eviction  was  made  under  such  circumstances 
as  to  endanger  life  or  limb.  Some  of  the  evidence  tended  to 
show  that  when  plaintiff  was  evicted  the  train  was  moving 
faster  than  a  man  could  run,  and  it  was  for  the  jury  to  say 
whether  or  not  an  eviction  under  such  circumstances  was 
calculated  to  endanger  life. 

3.  The  negligence  charged  in  the  petition  was  '^that  said 
injury  was  caused  to  plaintiff  solely  by  reason  and  on  account 
of  the  careless  and  negligent  conduct  of  the  brakeman  in 
forcibly  kicking,  thrusting,  and  hurling  him  from  said  car 
when  the  same  was  running  at  a  very  high  rate  of  speed.''  In 
answer  to  special  interrogatories,  the  jury  found  that  defend- 
ant was  guilty  of  the  negligence  charged  and  complained  of, 
and  that  it  was  not  due  to  plaintiff's  efforts  to  reboard  the 
train  after  he  had  been  ejected.  During  the  trial,  the  defend- 
ant offered  to  prove  the  following:  First.  That  at  the  time 
of  plaintiff's  injury,  and  for  a  long  time  continuously  thereto- 
fore, a  large  number  of  persons,  commonly  known  as 
'^tramps"  or  ''hobos,"  were  accustomed  to  trespass  upon  the 
freight  trains  on  which  this  witness  was  employed,  for  the 
purpose  of  stealing  rides  from  place  to  place;  that  they  were 
accustomed  to  enter  upon  and  leave  said  trains  while  the  same 
were  moving  rapidly,  and  were  also  accustomed,  when 
ordered  or  required  so  to  do,  to  cease  trespassing  upon  said 
trains,  by  jumping  from  the  ladders  on  the  sides  of  the 
box  cars,  when  the  trains  were  moving  more  rapidly  than  the 
highest  rate  of  speed  the  train  under  which  plaintiff  was 
injured  acquired  after  leaving  South  Sioux  City,  up  to  and 
including  the  time  of  the  accident.  Second.  That,  at  the 
time  of  plaintiff's  injury,  his  general  appearance  and  conduct 
led  this  witness  to  believe,  and  he  did  believe,  prior  to  the 
injury,  that  plaintiff  was  one  of  the  class  of  persons  commonly 
known  as  ''tramps"  or  "hobos,"  and  that  he  could  with 
safety  get  upon  and  alight  from  the  ladders  on  the  sides  of 
box  cars  in  trains  moving  faster  than  the  train  in  question 
moved  at  the  t'ime  plaintiff  was  last  required  by  this  witness 
to  leave  the  same.  Third.  That  this  witness  never  at  any 
time  intended  to  injure  plaintiff.  Objection  thereto  was 
sustained,  and  of  this  complaint  is  made.  Defendant's  wit- 
nesses were  permitted  to  describe  the  appearance,  actions^ 
and  conduct  of  the  plaintiff  at  all  times  material  to  the 
inquiry;  and  it  was  entirely  immaterial  to  show  the  custom 
and  habits  of  other  people,  as  to  what  defendant's  employees 
thought  and  believed  concerning  the  plaintiff,  or  as  to  what 
they  intended  or  did  not  intend  to  do.  Their  conduct  must 
be  measured  by  what  the  evidence  shows  they  did,  and  it  was 
for  the  jury  to  say,  under  all  the  evidence,  as  to  whether  or 
.not  defendant's  agents  were  guilty  of  the  negligence  charged. 
Of  course,  they  have  the  right  to  describe  plaintiff's  appear- 
ance, conduct,  and  demeanor,  and  this  they  did.     But  their 
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conduct  as  to  him  must  be  viewed  from  this  standpoint, 
rather  than  from  what  other  persons  may  have  done  or  failed 
to  do.  It  was  no  defense  to  show  that  they  did  not  intend  to 
injure  the  plaintifi,  or  that  the  employees  thought  plaintiff 
could  be  forcibly  ejected  from  the  train  at  the  time  they  did. 
This  was  wholly  for  the  jury.  Human  life  cannot  be 
jeopardized  simply  because  the  party  charged  believed  that 
the  injured  one  belonged  to  a  certain  class,  and  that  be 
could,  by  reason  of  that  fact,  be  safely  ejected  at  a  time  and 
place  when  such  ejection  would  ordinarily  be  dangerous  to 
life  and  limb.  If  they  assume  to  do  so,  they  act  at  their 
peril.  Ordinarily  the  law  looks  to  the  average,  the  ordinary, 
the  ideal  average  man — the  man  possessed  of  those  traits  and 
habits  possessed  by  the  general  average  of  mankind.  If  it 
were  otherwise,  great  confusion  would  be  introduced  into  the 
law  of  negligence,  and  cases  would  be  tried  upon  the  basis  of 
what  the  party  charged  with  negligence  believed  or  intended. 
Manifestly,  this  cannot  with  safety  be  made  the  standard  of 
care.  There  was  no  error  in  the  ruling  complained  of.  It 
was  not  for  the  brakeman  to  say  whether  or  not  he  thought 
he  could  eject  the  plaintiff  without  injury.  When  his  con- 
duct is  to  be  weighed  in  the  scales  of  justice,  it  is  for  the  jury 
to  say  whether  or  not  he  did  that  which  would  endanger  the 
life  of  a  fellow  being. 

4.  Defendant  also  complains  of  a  ruling  denying  it  the  right 
to  cross-examine  the  plaintiff  as  to  his  purpose  in  getting  on 
the  train.  This  was  immaterial,  save  as  his  conduct  or 
declarations  at  the  time  indicated  his  purpose.  This  the 
court  permitted  to  be  shown. 

5.  The  instructions  are  complained  of.  The  exact  point 
made  is  that  the  court  erred  in  saying  to  the  jury  that  defend- 
ant might  be  liable  either  because  of  a  deliberate  and  wanton 
act  done  with  intent  to  injure  plaintiff,  or  by  reason  of  neg- 
ligence. Further,  it  is  contended  that  defendant  cannot  be 
held  liable,  under  the  circumstances,  for  mere  negligence. 
Whatever  of  merit  there  might  be  in  this  as  an  abstract 
proposition,  the  facts  of  this  case  clearly  negative  any  sug- 
gestion of  prejudice.  The  instructions,  as  a  whole,  leave  no 
room  for  doubt  as  to  what  the  court  meant  by  the  use  of  the 
term  ''negligence."  The  whole  matter  was  epitomized  in 
this  extract  from  the  seventh  instruction:  ''And  if  you  find 
from  a  preponderance  of  the  evidence  that  the  head  brakenian 
upon  said  railway  train,  acting  in  the  discharge  of  his  duties, 
and  within  the  scope  of  his  employment  as  such,  violently  and 
forcibly  pushed  the  plaintiff  from  said  train  while  the  same 
was  moving  at  such  a  high  or  dangerous  rate  of  speed  that  a 
person  falling  or  attempting  to  alight  therefrom  would  be  lia- 
ble to  be  thrown  beneath  the  wheels  and  injured,  and  that 
said  brakeman  knew,  or  should,  in  the  exercise  of  ordinary 
care,  have  known,  that  it  would  greatly  endanger  the  life  or 
limb  of  the  plaintiff  to  be  so  forced  or  pushed  from  said  train. 
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then  you  will  find  that  the  defendant  railway  company  was 
guilty  of  the  negligence  charged  and  complained  of.  And  if 
you  so  find,  and  you  further  find  from  the  evidence  that, 
by  reason  of  being  so  pushed  from  said  train,  the  plain- 
tiff fell  or  was  thrown  under  the  wheels  of  the  same,  and  re- 
ceived the  injuries  in  question,  and  that,  after  discovering  the 
purpose  of  said  brakeman,  and  the  peril  to  which  he  was  then 
subjected,  he  could  not^  in  the  exercise  of  ordinary  care,  have 
prevented  said  injuries,  and  did  not  by  any  negligence  on  his 
part  directly  contribute  to  produce  the  same,  then  he  will  be 
entitled  to  recover  herein,  and  your  verdict  will  be  in  his 
favor."  We  have  already  quoted  the  allegations  of  negli- 
gence found  in  the  petition,  and  it  is  manifest  that  the  court 
was  right  in  submitting  not  only  the  question  of  willful  and 
intentional  wrong,  but  also  of  negligence,  as  charged  in  the 
petition.  This  thought  is  emphasized  in  the  opinion  when 
the  case  was  first  before  us,  and  it  is  evident  that  the  trial 
court  closely  followed  the  principles  of  law  there  announced 
in  giving  its  instructions  on  this  point.  There  is  a  clear  dis- 
tinction between  the  negligence  here  charged  and  relied 
upon,  and  mere  inadvertence  or  omission  on  the  part  of  the 
defendant  and  its  employees.  Whatever  was  done  was  will- 
ful— that  is  to  say,  intentional — and,  while  the  particular 
harm  done  may  not  have  been  intended,  the  act  which  pro- 
duced that  harm  was  intentional,  and  not  the  result  of  acci- 
dent or  misfortune.  Of  course,  plaintiff  was  a  trespasser 
upon  the  train,  but  regard  in  such  cases  must  always  be  had 
to  the  distinction  between  contributory  negligence  and  the 
duty  which  one  owes  to  a  trespasser.  If  one  is  guilty  of  con- 
tributory negligence,  no  matter  how  slight,  which  contributes 
proximately  to  his  injury,  he  cannot  recover.  This  is  on  the 
theory  that  he  cannot  take  advantage  of  his  own  wrong,  and 
that  it  is  impossible  to  divorce  his  conduct  from  that  of  the 
defendant,  and  to  say  what  was  in  reality  the  proximate 
cause  of  the  injury.  In  the  instant  case  plaintiff  was  on  the 
car,  hanging  to  the  round  of  the  ladder.  This  was  not  the 
proximate,  or  one  of  the  proximate,  causes  of  his  injury. 
Had  he  been  left  alone,  be  would  not  have  been  injured. 
But  he  was  a  trespasser,  and  perhaps  was  guilty  of  a  viola- 
tion of  law  in  boarding  the  train  while  it  was  in  motion,  but 
this  is  a  different  thing  from  contributory  negligence.  In 
Ramm  v.  R.  Co.,  94  Iowa,  296,  62  N.  W.  751,  we  held  that  a 
railway  company  was  liable  tor  the  tort  of  a  brakeman  in  re- 
moving a  trespasser  from  a  train,  whether  the  wrongful  act 
was  merely  negligent,  or  criminal  and  willful.  See,  also, 
Marion  v.  R.  Co.,  64  Iowa,  574,  21  N.  W.  86.  It  goes 
without  saying  that  a  railway  company  does  not  owe  to  a 
trespasser  upon  its  trains  the  same  duty  that  it  does  to  pas- 
sengers, and,  as  a  general  rule,  it  owes  the  former  no  duty 
until  his  presence  is  discovered.  But  after  discovering  his 
presence,  it  was  defendant's  duty  not  to  expose  him  to  unrea- 
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sonable  or  unnecessary  dangers,  or  to  nes;ligence  which  had 
special  reference  to  the  trespasser/  Stone  v.  R.  Co.  (Wis.) 
59  N.  W.  457;  Southern  R.  R.  v.  Shaw,  86  Fed.  865,  31  C.  C. 
A.  70,  58  U.  S.  App.  201;  Carter  v.  Louisville  Co.,  98  Ind. 
552.  49  Am.  Rep.  780;  Union  R.  Co.  v.  Mitchell,  56  Kan.  324, 
43  Pac.  244.  See,  also,  as  sustaining  the  same  conclusions, 
and  as  upholding  the  instructions  of  the  trial  court,  Benton 
V.  R.  Co.,  55  Iowa,  496,  8  N.  W.  330.  The  jury  found 
specially  that  defendant  was  guilty  of  the  negligence  charged 
and  complained  of  in  plaintiff's  petition.  This,  we  held, 
was  sufficient  to  warrant  a  recovery  when  the  case  was  first 
before  us;  and,  as  that  decision  made  the  law  for  the  case,  it 
is  manifest  that  the  matters  now  complained  of  are  without 
mei  it. 

6.  Defendant  asked  certain  instructions,  which  were  each 
and  all  refused.  In  so  far  as  correct  and  in  accord  with  the 
law  announced  in  the  former  opinion,  they  were  given  by  the 
court  in  its  charge  to  the  jury. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Norfolk  &  Western  Railway  Company  et  al.,  Plffs.  in  Err,, 

V,  John  R.  Sims,  Sheriff,  etc. 

{Afgued  November  12^  1903.    Decided  December  7, 1903. ) 

[24  Sup.  Ct.  Rep.  151.] 

Interstate  Commerce — Validity  of   License  Tax  on    Goods  Shipped 
C.  O.  D. 

The  license  tax  imposed  by  N.  C.  Laws  1901,  p.  116,  %  52,  apon  all 
those  **  en  gaged  in  the  business  of  selling"  sewing  machines  in  the 
state,  is  an  unconstitutional  interference  with  interstate  commerce  so 
far  as  applied  to  the  sale  of  a  single  machine  shipped  into  the  state 
by  a  nonresident  manufacturing  corporation,  upon  the  written  order 
of  a  customer,  under  an  ordinary  C.  O.  D.  consignment. 

In  Error  to  the  Supreme  Court  of  the  State  of  North 
Carolina,  to  review  a  jndjirment  which  afiBrmed  a  judgment  of 
the  Superior  Court  of  Person  County  in  that  state,  enforcing 
a  license  tax  for  selling  a  sewing  machine  in  the  state.  Re- 
versed, and  remanded  (or  further  proceedings. 

See  same  case  below,  130  N.  C.  556,  41  S.  E.  673. 

Statement  by  MR.  JUSTICE  BROWN: 

This  was  a  controversy  between  the  sheriff  of  Person 
county.  North  Carolina,  on  the  one  part,  and  the  railway 
company  and  Mrs.  O.  L.  Satterfield  on  the  other,  which 
might  have  been  the  subject  of  a  civil  action,  and  which  the 
parties  agreed  to  submit,  under  the  Code  of  North  Carolina, 
to  the  judge  of  the  superior  court  upon  the  following  facts, 
and  upon  the  question  of  the  liability  of  the  defendants  for  a 
license  tax  under  §  52  of  ^' An  Act  to  Raise  Revenue,"  ratified 
March  15,  1901.  (Laws  of  1901,  p.  116.)  The  material  part 
of  the  section  reads  as  follows: 
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''Every  manufacturer  of  sewiDg  machines,  and  every  per- 
son or  persons  or  corporation  engasfed  in  the  business  of 
selling  the  same  in  this  state,  shall,  before  selling  or  ofiering 
for  sale  any  such  machine,  pay  to  the  state  treasurer,  a  tax 
of  $350,  and  obtain  a  license,  which  shall  operate  for  one 
year  from  the  date  of  the  issue." 

The  Norfolk  &  Western  Railway  Company,  a  Virginia 
corporation,  operates  a  railroad  from  its  main  line  at  Lynch- 
burg, Virginia,  via  Roxboro  in  Person  county,  North  Carolina,' 
to  Durham  in  the  same  state.  This  company  had  itself  com- 
plied with  the  revenue  act  of  1901,  and  paid  a  license  tax  for 
the  privilege  of  carrying  on  its  business  as  a  common  carrier 
within  the  state  of  North  Carolina. 

Sears,  Roebuck,  &  Company  (incorporated),  of  the  city  of 
Chicago,  are  manufacturers  and  dealers  in  sewing  machines 
at  Chicago,  Illinois. 

The  defendant  Mrs.  Satterfield,  a  resident  of  Person  county, 
N.  C,  about  November  i,  1901,  sent  an  order  by  mail  to 
Sears,  Roebuck,  &  Co.  for  a  sewing  machine,  which  was 
shipped  by  them  as  railroad  freight  from  Chicago  to  Mrs. 
Satterfield  at  Roxboro,  the  railway  company  at  Chicago 
issuing,  on  behalf  of  itself  and  its  connecting  railroad  lines,  a 
through  bill  of  lading  therefor,  under  which  the  sewing 
machine  was  to  be  delivered  to  Mrs.  Satterfield  on  surrender 
of  the  bill  of  lading,  and  payment  of  freight  charges  to  the 
delivering  carrier,  the  Norfolk  &  Western  Railway  Co. 

The  bill  of  lading  was  sent  by  Sears,  Roebuck,  &  Co.  by 
express,  C.  O.  D.,  to  the  express  agent  at  Roxboro,  who  re- 
ceived from  Mrs.  Satterfield  the  price  of  the  sewing  machine, 
and  delivered  the  bill  of  lading  to  her.  The  express  agent 
and  the  railway  station  agent  are  one  and  the  same  person. 
Mrs.  Satterfield,  having  paid  the  purchase  price,  presented  the 
bill  of  lading  to  the  station  agent,  tendered  the  freight 
charges,  and  demanded  the  delivery  of  the  sewing  machine. 

The  railway  company  was  willing  and  would  have  delivered 
the  same  had  not  the  plaintiff,  the  sheriff  and  ex  officio  tax 
collector  of  Person  county,  insisted  that  Sears,  Roebuck,  & 
Co.  could  not  sell  the  machine  to  Mrs.  Satterfield  without 
paying  the  license  tax  of  $3S0,  and  forbade  the  delivery  of 
the  machine  until  the  tax  was  paid,  and  thereupon  levied 
upon  the  machine  for  such  tax.  He  also  insisted  that  the 
railway  company  would,  by  delivering  the  machine,  be  acting 
as  the  agent  of  Sears,  Roebuck,  &Co.,  and  would  be  liable  to 
prosecution  for  misdemeanor  in  aiding  and  abetting  them  in 
an  unlawful  sale  of  the  sewing  machine. 

It  also  appears  in  the  agreed  statement  of  facts  that  other 
machines  were  sent  by  the  same  consignors  to  various  pur- 
chasers in  North  Carolina,  upon  the  lines  of  other  interstate 
railroads,  and  were  delivered  upon  the  presentation  of  other 
bills  of  lading  under  the  same  conditions  as  above  described. 

The  court  found  that  Sears,  Roebuck,  &  Co.  were  indebted 
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to  the  state  for  $350  license  tax;  that  the  levy  upon  the 
machine  was  lawful  and  valid,  and  plaintifi  was  ordered  to 
sell  the  machine  and  apply  the  proceeds  to  the  payment  of 
the  tax.  The  judgment  was  affirmed  by  the  supreme  court  of 
the  state.     130  N.  C.  556,  41  S.  E.  673. 

Messrs.  Theodore  W.  Reath,  William  A.  Guthrie,  and  Jos. 
I.  Doran  for  plaintifis  in  error. 

Messrs.  Robert  D.  Gilmer  and  James  E.  Shepherd  for  de- 
fendant in  error. 

MR.  JUSTICE  BROWN  delivered  the  opinion  of  the 
court: 

To  the  ordinary  mind  it  seems  a  somewhat  startling  proposi- 
tion that  a  manufacturing  corporation,  located  and  doing  its 
main  business  in  a  distant  city,  having  no  manufactory  in 
North  Carolina,  no  stock  in  trade,  no  place  for  the  sale  of  its 
goods  there,  and  no  agent  authorized  to  sell  them,  can  be 
compelled  to  take  out  a  license  required  of  all  those  ^^engaged 
in  the  business  of  selling,"  from  the  mere  fact  that  it  had 
done  what  hundreds  of  others  were  doing  daily. — sent  a  single 
machine  there  upon  a  written  order  of  a  customer,  and  under 
an  ordinary  C.  O.  D.  consignment.  If  this  may  be  done, 
the  revenues  of  every  state  may  be  largely  increased  by 
adopting  a  similar  system,  since  a  large  part  of  the  business 
of  retail  shops  in  the  principal  cities  is  done  by  orders  re- 
ceived, filled,  and  the  goods  delivered  in  the  same  way.  Of 
course,  it  is  impossible  to  estimate  the  number  of  business 
houses  in  other  states  which  are  accustomed  to  collect  their 
accounts  in  this  manner. 

If  this  were  the  law  it  would  also  follow  that  the  consignor 
of  every  cargo  of  wheat  sent  to  New  York  for  export  under  a 
bill  of  lading,  accompanied  by  a  draft  for  the  payment  of  the 
money  in  the  usual  method,  might  be  compelled  to  take  out 
a  license  in  the  state  of  New  York  as  a  dealer  in  produce^ 
notwithstanding  that  all  the  real  business  was  done  in 
Chicago  or  North  Dakota. 

So,  too,  what  the  state  may  do  directly  it  may  authorize  its 
municipalities  to  do,  and  if,  under  legislative  sanction,  each 
of  the  large  towns  in  the  state  of  North  Carolina  saw  fit  to 
adopt  a  similar  license  tax,  the  consequence  would  be,  not  a 
simple  interference  with  interstate  commerce,  but  a  practical 
destruction  of  one  important  branch  of  it. 

While  it  may  be  entirely  true  that  the  property  in  the  thing 
sold  does  not  pass  under  a  C.  O.  D.  consignment  until  de- 
livery of  the  goods  and  payment  to  the  carrier,  and  hence  it 
may  be  said  that  the  sale  is  not  completed  until  then,  yet,  as 
matter  of  fact,  the  bargain  is  made,  and  the  contract  of  sale 
completed  as  such,  when  the  order  is  received  in  Chicago, 
and  the  machine  shipped  in  pursuance  thereof. 

A  sale  really  consists  of  two  separate  and  distinct  elements: 
first,  a  contract  of  sale,  which  is  completed  when  the  ofier  is 
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made  and  accepted ;  and,  second,  delivery  of  tbe  property 
which  may  precede,  be  accompanied  by,  or  followed  by,  tbe 
payment  of  the  price,  as  may  have  been  agreed  upon  between 
the  parties.  The  substance  of  tbe  sale  is  tbe  agreement  to 
sell,  and  its  acceptance.  That  possession  shall  be  retained 
until  payment  of  the  price  may  or  may  not  have  been  a  part 
of  the  original  bargain,  but  in  substance  it  is  a  mere  method 
of  collection,  and  we  have  never  understood  that  a  license 
could  be  imposed  upon  this  transaction  except  in  connection 
with  the  prior  agreement  to  sell,  although,  in  certain  cases 
arising  under  the  police  power,  it  has  been  held  that  the  sale 
is  not  complete  until  delivety,  and  sometimes  not  until  pay- 
ment. Were  it  not  for  the  opinion  of  the  supreme  court  of 
North  Carolina,  we  should  have  said  that  the  words  ''engaged 
in  tbe  business  of  selling  the  same  within  the  state"  had  ref- 
erence to  the  word  ''selling"  in  its  popular  and  ordinary 
sense  of  selling  from  a  stock  on  hand  or  upon  a  special  order 
to  a  manufacturer,  and  not  to  a  mere  method  of  collecting 
the  money;  but,  however  this  may  be,  it  is  evident  tbe  state 
courts  could  not  give  it  a  construction  which  would  operate 
as  an  interference  with  interstate  commerce,  and  that  upon 
this  question  the  opinion  of  this  court  is  controlling. 

The  cases  relied  upon  by  the  state  do  not  support  its  con- 
tention. In  Howe  Mach.  Co.  v.  Gage,  lOO  U.  S.  676,  25 
L.  Ed.  754,  a  Connecticut  corporation,  manufacturing  sewing 
machines  at  Bridgeport,  had  an  agency  at  Nashville,  Tenn- 
essee, from  which  an  agent  was  sent  out  to  sell  machines. 
It  was  held  that  he  was  subject  to  a  license  tax  upon  "all 
peddlers  of  sewing  machines,  without  regard  to  the  place  of 
growth  or  produce  of  material  or  manufacture."  As  it 
appeared  that  the  sale  was  made,  and  wholly  made,  in  the 
state  of  Tennessee,  and  apparently  from  a  stock  kept  in  that 
state,  through  an  agent  of  the  company,  the  case  is  not  in 
point.  This  case  was  followed,  upon  a  similar  state  of  facts 
in  Emert  v.  Missouri,  156  U.  S.  296,  ^9  L.  Ed.  430,  5  Inters. 
Com,  Rep.  68,  15  Sup.  Ct,  Rep.  367. 

The  case  most  earnestly  pressed  upon  attention,  however, 
is  that  of  O'Neil  v.  Vermont,  144  U.  S.  323,  36  L.  Ed.  450,  12 
Sup.  Ct.  Rep.  693.  This  was  a  prosecution  before  a  justice 
of  the  peace  of  selling,  furnishing,  and  giving  away  intoxicat- 
ing liquors*  The  defendant  was  a  dealer  in  liquors  at  White- 
hall, New  York  and  was  in  the  habit  of  receiving  at  his  store 
orders  for  liquors  from  Vermont,  accompanied  by  a  jug  to 
contain  the  liquor;  and  the  liquors,  as  in  this  case,  were  sent 
under  a  C.  O.  D.  consignment. 

It  was  held  by  this  court  that,  as  the  only  question  con- 
sidered by  the  Supreme  Court  in  its  opinion  was  whether  the 
liquor  was  sold  by  O'Neil  at  Rutland  or  at  Whitehall,  and 
the  court  arrived  at  the  conclusion  that  the  completed  sale 
was  in  Vermont,  that  this  conclusion  did  not  involve  any 
Federal  question,  and  the  writ  of  error  was  dismissed.     Mr. 
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Justice  Blatchford  took  express  pains  to  say  that  "nc 
point  on  the  commerce  clause  of  the  Constitution  of  the 
United  States  was  taken  in  the  county  court,  ...  or 
considered  by  the  supreme  court  of  Vermont. "  The  case  was 
put  by  the  supreme  court  of  the  state  solely  upon  its  police 
power.  '^If/'  said  that  court,  ^'an  express  company  or  any 
other  carrier  or  person,  natural  or  corporate,  has  in  posses- 
sion within  this  state  an  article  in  itself  dangerous  to  the 
community,  or  an  article  intended  for  unlawful  or  criminal 
use  within  the  state,  it  is  a  necessary  incident  of  the  police 
powers  of  the  state  that  such  article  should  be  subject  to 
seizure  for  the  protection  of  the  community." 

It  will  thus  be  seen  that  tjie  supreme  court  of  Vermont  dis- 
claimed the  decision  of  the  very  question  involved  in  this 
case  as  to  the  power  of  the  states  to  interfere  with  interstate 
commerce  by  taxation  of  the  thing  imported,  and  the  writ  of 
error  was  dismissed  upon  the  ground  that  no  Federal  question 
was  presented  for  its  decision,  and  none  was  necessary  to  the 
determination  of  the  case.  Mr.  Justice  Field,  in  his  dissent- 
ing opinion,  thought  the  commerce  clause  of  the  Constitu- 
tion was  involved,  and  that  the  transaction  was  a  clear 
interference  with  commerce  between  the  states. 

Upon  the  other  hand,  for  the  past  seventy-five  years,  and 
ever  since  the  original  case  of  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  Ed.  678,  we  have  uniformly  held  that  states  have  no 
power  to  tax  directly,  or  by  license  upon  the  importer,  goods 
imported  from  foreign  countries  or  other  states,  while  in  their 
original  packages,  or  before  they  have  become  commingle^ 
with  the  general  property  of  the  state,  and  lost  their 
distinctive  character  as  imports.  In  that  case  a  law  of  Mary- 
land required  importers  to  take  out  a  license  before  they 
could  be  permitted  to  sell  their  imported  goods.  That  was 
declared  to  be  void  not  only  as  a  tax  upon  imports,  but  as  an 
infringement  upon  the  power  of  Congress  to  regulate  com- 
merce. The  case  is  one  of  the  most  important  ever  decided 
by  this  court,  and  has  been  adhered  to  by  a  uniform  series 
of  decisions  since  that  time. 

In  Robbins  v.  Shelby  County  Taxing  Dist.  120  U.  S.  489, 
30  L.  Ed.  694,  I  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592, 
it  was  declared  that  a  tax  upon  commercial  agents  not  hav- 
ing a  business  house  in  the  state  was  unconstitutional  as  a 
regulation  of  commerce  when  applied  to  soliciting  the  sale  of 
goods  on  behalf  of  individuals  or  firms  doing  business  in  an- 
other state,  Mr.  Justice  Bradley  remarking,  apropos  of  what 
was  subsequently  decided  in  O'Neil  v.  Vermont,  ^'that  the 
only  way  in  which  commerce  between  the  states  can  be 
legitimately  affected  by  state  laws  is  when,  by  virtue 
of  its  police  power,  and^  its  jurisdiction  over  persons 
and  property  within  its  limits,  a  state  provides  for  the 
security  of  the  lives,   limbs,   health,   and  comfort  of  per- 
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sons  and  the  protection  of  property;  or,  when  it  does  those 
things  which  may  otherwise  incidentally  afiect  commerce, 
such  as  .  .  .  the  imposition  of  taxes  upon  all  property 
within  the  state,  mingled  with  and  forming  part  of  the  great 
mass  of  property  therein.  But  in  making  such  internal  reg- 
ulations a  state  cannot  impose  taxes  .  .  .  upon  property 
imported  into  the  state  from  abroad,  or  from  another  state, 
and  not  yet  become  part  of  the  common  mass  of  property 
therein,  .  .  .  and  no  regulations  can  be  made  directly 
afiecting  interstate  commerce."  This  case  was  afiBrmed  in 
Asher  v.  Texas,  128  U.  S.  129,  32  L.  Ed.  368,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  i. 

The  same  rule  was  applied  in  Welton  v.  Missouri,  91  U.  S. 
275,  23  L.  Ed.  347,  and  Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  Ed.  691.  6  Sup.  Ct.  Rep.  454,  to  a  statute  requiring  the 
payment  of  a  license  from  persons  dealing  in  merchandise 
not  the  growth,  produce,  or  manufacture  of  the  state,  and 
requiring  no  such  license  from  persons  selling  goods  grown, 
produced,  or  manufactured  within  the  state.  In  McCall  v. 
California,  136  U.  S.  104,  34  L-  Ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881,  a  license  tax  imposed  upon  the 
agent  of  a  railroad  between  Chicago  and  New  York,  soliciting 
business  in  San  Francisco,  was  held  to  be  void.  To  the 
same  effect  are  Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L.  Ed. 
649,  II  Sup.  Ct.  Rep.  851;  Brennan  v.  Titusville,  153  U.  S. 
289,  38  L.  Ed.  719,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct. 
Rep.  829,  and  Stockard  v.  Morgan,  185  U.  S.  27,  46  L.  Ed. 
78s,  22  Sup.  Ct.  Rep.  576.  Finally,  in  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  47  L.  Ed.  336,  23  Sup.  Ct.  Rep.  229, 
another  of  the  same  line  of  cases,  it  was  held  that  a  city  ordi- 
nance imposing  a  license  upon  every  person  engaged  in  the 
business  of  selling  or  delivering  picture  frames,  etc.,  was  an 
interference  with  interstate  commerce,  so  far  as  applied  to 
picture  frames  made  in  other  states,  and  shipped  to  an  agent 
in  the  state  of  North  Carolina;  and  that  the  transaction  was 
not  taken  out  of  the  protection  of  the  commerce  clause  by 
the  fact  the  agent  placed  the  pictures  in  their  proper  frames, 
and  delivered  them  to  the  persons  ordering  them.  Most  of 
the  prior  cases  are  noticed  in  this  opinion. 

Indeed,  the  cases  upon  this  subject  are  almost  too  numerous 
for  citation,  and  the  one  under  consideration  is  clearly  con- 
trolled by  them.  The  sewing  machine  was  made  and  sold  in 
another  state,  shipped  to  North  Carolina  in  its  original 
package  for  delivery  to  the  consignee  upon  payment  of  its 
price.  It  had  never  become  commingled  with  the  general 
mass  of  property  within  the  state.  While  technically  the 
title  of  the  machine  may  not  have  passed  until  the  price  was 
paid,  the  sale  was  actually  made  in  Chicago,  and  the  fact 
that  the  price  was  to  be  collected  in  North  Carolina  is  too 
slender  a  thread  upon  which  to  *hang  an  exemption   of  the 
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gross  receipts  per  year  from  passengers  carried  locally  ia 
Tennessee  wasi  about  $25,000. 
The  cars  actually  used  on  all  these  lines  during  each  year 

^ould  number  over  one  hundred. 

* 

Messrs.  John  J.  Vertrees  and  Charles  T.  Gates,  Jr.,  for 
plaintiff  in  error. 

Messrs.  William  Burry  and  J.  S.  Runnells  for  defendant  in 
error. 

After  making  the  foregoing  statement,  MR.  JUSTICE 
DAY  delivered  the  opinion  of  the  court: 

The  taxes  in  controversy  were  levied  under  certain  revenue 
laws  of  the  state  of  Tennessee.  Those  for  the  years  1887  and 
1888  provided:  ''That  the  rate  of  taxation  on  the  following 
privileges  shall  be  as  follows:  Sleeping  cars:  Each  com- 
pany doing  business  in  the  state,  on  each  car,  per  annum. 
$500."  Section  eight  of  the  act  provided:  ''That  any  and 
all  parties,  firms,  or  corporations  exercising  any  of  the  fore- 
going privileges  must  pay  this  tax,  as  set  forth  in  this  act,  for 
the  exercise  of  such  privilege,  whether  they  make  a  business 
of  it  or  not.*' 

The  Tennessee  act  of  1877,  imposing  a  tax  upon  the  run- 
ning of  sleeping  cars,  was  before  this  court  for  consideration 
in  the  case  of  Pickard  v.  Pullman  Southern  Car  Co.  117  U. 
S.  34,  29  L.  Ed.  785,  6  Sup.  Ct.  Rep.  635.  That  act  pro- 
vided: "That  the  running  or  using  of  sleeping  cars  or  coaches 
on  railroads  in  Tennessee,  not  owned  by  the  railroads  upon 
which  they  are  run  or  used,  is  declared  to  be  a  privilege,  and 
the  companies  shall  be  required  to  pay  to  the  comptroller  by 
the  first  day  of  July  following  fifty  dollars  ($50)  for  each  and 
every  said  cars  or  coaches  used  or  run  over  said  roads;  and  if 
the  said  privilege  tax  herein  assessed  be  not  paid  as  aforesaid, 
the  comptroller  shall  enforce  the  payment  of  the  same  by 
distress  warrant." 

It  was  held  that  the  tax  was  a  burden  upon  interstate  com- 
merce, and  void  because  of  the  exclusive  power  of  Congress 
to  regulate  commerce  between  the  states.  Unless  the  stat- 
ute now  under  consideration  can  be  distinguished  from  the 
one  then  construed,  the  Pickard  Case  is  decisive  of  the 
present  case.  Both  taxes  were  imposed  under  the  power 
granted  by  the  Constitution  of  Tennessee  to  lay  a  privilege 
tax.  This  power  is  held  by  the  supreme  court  of  the  state  to 
give  a  wide  range  of  legislative  discretion.  Any  occupation, 
business,  employment,  or  the  like,  affecting  the  public,  may 
be  classed  and  taxed  as  a  privilege.  Knoxville  &  O.  R.  Co. 
V.  Harris,  99  Tenn.  684,  S3  L.  R.  A.  921,  43  S.  W.  iiS-  In 
the  act  of  1877  the  running  and  using  of  sleeping  cars  on 
railroads  in  the  state,  when  the  cars  are  not  owned  by  the 
railroads  upon  which  they  are  run,  is  declared  to  be  a  priv- 
ilege. Under  the  act  of  1887,  the  tax  is  specifically  imposed 
upon  a  privilege.     Under  the  act  of  1877,  the  tax  imposed 
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^as  $50  for  each  car  or  coach  ased  or  run  over  the  road. 
Under  the  act  of  i887>  each  company  doing  business  in  the 
«tate  is  required  to  pay  $500  per  annum  for  the  same  priv- 
ilege. The  distinction,  except  in  the  amount  of  annual  tax 
-exacted,  is  without  substantial  difference.  Under  the  earlier 
act  the  tax  is  required  for  the  privilege  of  running  and  using 
Bleeping  cars  on  railroads  not  owning  the  cars.  In  the  latter 
act  it  is  enacted  for  the  privilege  of  doing  business  in  the 
Btate.  This  business  consists  of  running  sleeping  cars  upon 
railroads  not  owning  the  cars,  and  is  precisely  the  privilege 
to  be  paid  for  under  the  first  act,  neither  more  nor  less.  In 
neither  act  is  any  distinction  attempted  between  local  or 
through  cars  or  carriers  of  passengers.  The  railroads  upon 
which  the  cars  are  run  are  lines  traversing  the  state,  but  not 
confined  to  its  limits.  The  cars  of  the  Pullman  Company  run 
into  and  beyond  the  state  as  well  as  between  points  within 
the  state.  The  act  in  its  terms  applies  to  cars  running 
through  the  state  as  well  as  those  whose  operation  is  wholly 
intrastate.  It  applies  to  all  alike,  and  requires  payment  for 
the  privilege  of  running  the  ::ars  of  the  company,  regardless 
of  the  fact  whether  used  in  interstate  traffic  or  in  that  which 
is  wholly  within  the  borders  of  the  state.  There  is  no 
decision  of  the  supreme  court  of  Tennessee  limiting  the  act 
in  its  operation  to  intrastate  traffic.  It  is  true  that  the  comp- 
troller has  sought  to  restrain  the  operation  of  the  law  by  im- 
posing the  tax  for  two  years  upon  cars  running  between 
Kashville  and  Memphis  and  between  Nashville  and  Chatta- 
nooga for  two  years,  and  fixing  one  car  in  each  year  as  the 
proportion  of  local  business  done  on  interstate  cars  for  two 
years.  But  this  action  does  not  conclude  the  state  in  taxing 
for  other  years,  and  the  action  taken  by  the  comptroller  does 
not  limit  the  terms  of  the  law  afiecting  interstate  commerce. 

In  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  647,  32  L.  Ed. 
311,  314,  2  Inters.  Com.  Rep.  134,  136,  8  Sup.  Ct.  Rep.  1380, 
1383,  it  was  sought  to  recover  a  penalty  imposed  upon  an 
agent  of  the  Western  Union  Telegraph  Company  for  failurelo 
pay  an  annual  license  tax  as  required  by  an  ordinance  of 
Mobile.  .  In  the  course  of  the  opinion  denying  the  right  to 
exact  the  license  fee,  Mr.  Justice  Bradley  said:  ''But  it  is 
urged  that  a  portion  of  the  telegraph  company's  business  is 
internal  to  the  state  of  Alabama,  and  therefore  taxable  by  the 
state.  But  that  fact  does  not  remove  the  difficulty.  The  tax 
afiects  the  whole  business  without  discrimination.  There 
are  sufficient  modes  in  which  the  internal  business,  if  not 
already  taxed  in  some  other  way,  may  be  subjected  to  taxa- 
tion, without  the  imposition  of  a  tax  which  covers  the  entire 
operations  of  the  company." 

In  Osborne  v.  Florida,  164  U.  S.  650,  41  L.  Ed.  586, 17  Sup. 
Ct.  Rep.  215,  a  license  tax  upon  express  companies  was  sus- 
tained, in  view  of  the  decision  of  the  supreme  court  of  that 
tstate  that  it  afiected  only  business  of  the  company  within  the 
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State.  The  statute  now  under  consideration  requires  payment 
of  the  sum  exacted  for  the  privile^re  of  doing  any  business, 
when  the  principal  thing  to  be  done  is  interstate  tra£Bc.  We 
are  not  at  liberty  to  read  into  the  statute  terms  not  found 
therein  or  necessarily  implied,  with  a  view  to  limiting  the 
tax  to  local  business,  which  the  legislature,  in  the  terms  of 
the  act,  impose  upon  the  entire  business  of  the  company. 
We  are  of  opinion  that  taxes  exacted  under  the  act  of  1887 
are  void  as  an  attempt  by  the  state  to  impose  a  burden  upon 
interstate  commerce. 

Other  considerations  apply  in  the  construction  of  the  act 
of  1889,  under  which,  or  acts  identical  in  terms,  taxes  were 
collected  from  1889  to  1893,  inclusive.  It  provides:  ''Sec. 
4.  The  rate  of  taxation  on  the  following  privileges  shall  be 
as  follows,  per  annum:  .  .  .  Sleeping  car  companies  (in 
lieu  of  all  other  taxes  except  ad  valorem  tax)  for  one  or  more 
passengers  taken  up  at  one  point  in  this  state  and  delivered 
at  another  point  in  this  state,  and  transported  wholly  within 
the  state,  per  annum,  $3,000."  Its  terms  apply  strictly  to 
business  done  in  the  transportation  of  passengers  taken  up  at 
one  point  in  the  state  and  transported  wholly  within  the 
state  to  another  point  therein.  It  is  not  necessary  to  review 
the  numerous  cases  in  this  court  Jn  which  attempts  by  the 
states  to  control  or  regulate  interstate  commerce  have  been 
the  subject  of  consideration.  While  they  show  a  zealous  care 
to  preserve  the  exclusive  right  of  Congress  to  regulate  inter* 
state  trafiBc,  the  corresponding  right  of  the  state  to  tax  and 
control  the  internal  business  of  the  state,  although  thereby 
foreign  or  interstate  commerce  may  be  indirectly  aflected, 
has  been  recognized  with  equal  clearness.  In  the  late  case 
of  Osborne  v.  Florida,  164  U.  S.  650,  41  L.  Ed.  586,  17  Sup. 
Ct.  Rep.  215,  Mr.  Justice  Peckham,  speaking  for  the  court, 
said:  ''It  has  never  been  held,  however,  that  when  the  busi- 
ness of  the  company,  which  is  wholly  within  the  state,  is  but 
a  mere  incident  to  its  interstate  business,  such  fact  would  fur- 
nish any  obstacle  to  the  valid  taxation  by  the  state  of  the 
business  of  the  company  which  is  entirely  local.  So  long  as 
the  regulation  as  to  the  license  or  taxation  does  not  refer  to» 
and  is  not  imposed  upon,  the  business  of  the  company  which 
is  interstate,  there  is  no  interference  with  that  commerce  by 
the  state  statute. '  * 

Granting  that  the  right  exists  whereby  a  state  may  impose 
privilege  or  license  fees  upon  business  carried  on  wholly 
within  the  state,  it  is  argued  that  the  tax  of  $3,000  per 
annum,  collected  for  carrying  one  or  more  local  passengers 
on  cars  operating  within  the  state,  is  assessed  upon  tra£Bc 
which  bears  such  small  proportion  to  the  entire  business  of 
the  company  within  the  state  that  it  could  not  have  been 
levied  in  good  faith  upon  purely  local  business,  and  is  but  a 
thinly  disguised  attempt  to  tax  the  privilege  of  interstate 
traffic.  If  the  payment  of  this  tax  was  compulsory  upon  the 
company  before  it  could  do  a  carrying  business  within  the 
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state,  and  tbe  burden  of  its  payment,  because  of  the  minor 
character  of  the  domestic  traffic,  rested  mainly  upon  the  re* 
ceipts  from  interstate  trafiBc,  there  would  be  much  force  in 
this  objection.  Upon  this  proposition  we  are  unable  to  dis- 
tinguish this  case  from  Pullman  Co.  v.  Adams,  189  U.  S.  420, 
47  L.  Ed.  877,  23  Sup.  Ct.  Rep.  494,  decided  at  the  last  term, 
wherein  it  was  held  that  the  privilege  tax  imposed  by  the 
state  of  Mississippi,  upon  each  car  carrying  passengers  from 
one  point  in  the  state  to  another  therein,  was  a  valid  tax^ 
notwithstanding  the  fact  that  the  company  ofiered  to  show 
that  its  receipts  from  the  carrying  of  the  passengers  named 
did  not  equal  the  expenses  chargeable  against  such  receipts. 
This  conclusion  was  based  upon  the  right  of  the  company  to 
abandon  the  business  if  it  saw  fit.  It  was  urged  that  under 
the  Constitution  of  Mississippi  the  Pullman  Company  was  a 
common  carrier,  required  to  carry  passengers,  and  therefore 
could  not  be  taxed  for  the  privilege  of  doing  that  which  it 
was  compelled  to  do;  but  in  view  of  a  decision  of  the  supreme 
court  of  Mississippi,  sustaining  the  tax,  it  was  assumed  that 
no  such  objection  existed  under  the  state  Constitution. 
Speaking  upon  this  subject,  Mr.  Justice  Holmes,  delivering 
the  opinion  of  the  court,  said:  '^If  the  clause  of  the  state 
Constitution  referred  to  were  held  to  impose  the  obligation 
supposed,  and  to  be  valid,  we  assume,  without  discussion, 
that  the  tax  would  be  invalid.  For  then  it  would  seem  to  be 
true  that  the  State  Constitution  and  the  statute  combined 
would  impose  a  burden  on  commerce  between  the  states 
analogous  to  that  which  was  held  bad  in  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  35  L.  Ed.  649,  II  Sup.  Ct.  Rep.  851. 
On  the  other  hand,  if  the  Pullman  Company,  whether  called 
a  common  carrier  or  not,  had  the  right  to  choose  between 
what  points  it  would  carry,  and  therefore  to  give  up  the  car- 
riage of  passengers  from  one  point  to  another  within  the 
state,  the  case  is  governed  by  Osborne  v.  Florida,  164  U.  S. 
650,  41  L.  Ed.  $86,  17  Sup.  Ct.  Rep.  214.  The  company 
cannot  complain  of  being  taxed  for  the  privilege  of  doing  a 
local  business  which  it  is  free  to  renounce.  Both  parties 
agree  that  the  tax  is  a  privilege  tax." 

There  is  additional  reason  for  holding  that  the  Pullman 
Company  may  transact  its  business  in  Tennessee  without 
paying  its  privilege  tax,  and  continue  its  interstate  business, 
declining  local  business,  thereby  escaping  the  attempt  to  tax 
it  upon  business  wholly  within  the  state.  The  statute  of 
Tennessee,  enacted  in  1875,  provides:  ^^The  rule  of  the  com- 
mon law  giving  a  right  of  action  to  any  person  excluded  from 
any  hotel  or  public  means  of  transportation  or  place  of  amuse- 
ment is  hereby  abrogated;  and  hereafter  no  keeper  of  any 
hotel  or  public  house,  or  carrier  of  passengers  for  hire,  or 
conductors,  drivers,  or  employees  of  such  carrier  or  keeper^ 
shall  be  bound  or  under  any  obligation  to  entertain,  carry« 
or  admit  any  person  whom  he  shall,  for  any  reason  whatever, 
choose  not  to  entertain,  carry,  or  admit  to  bis  house,  hotels 
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caiTias:e»  on  means  of  transportation,  or  place  of  amnse^ 
ment,  nor  shall  any  right  exist  in  favor  of  any  such  person 
so  refused  admission,  but  the  right  of  such  keepers  of  hotels 
and  public  houses,  carriers  of  passengers,  and  keepers  of 
places  of  amusement,  and  their  employees,  to  control  the 
access  and  admission  or  exclusion  of  persons  to  or  from  pub- 
lic houses,  means  of  transportation,  and  places  of  amuse- 
ment, shall  be  as  perfect  and  complete  as  that  of  any  private 
person  over  his  private  house,  carriage,  or  private  theater 
or  places  of  amusements  for  his  family.''  (Shannon's  Code, 
§  3046.) 

Under  this  act,  no  carrier  is  required  to  admit  any 
passenger  to  his  car  or  means  of  transportation.  While 
the  Pullman  Company  may  not  be  technically  a  common 
carrier,  still  we  think  it  comes  within  the  scope  and  mean- 
ing of  this  act.  A  sleeping  car  is  obviously  a  public  means 
of  transportation.  Under  this  act,  the  carrier  is  not  obliged 
to  afford  its  privileges  to  those  making  application  therefor. 
Mr.  Justice  Blatchford,  speaking  of  the  character  of  the  serv- 
ice afforded  by  sleeping  cars,  in  Pickard  v.  Pullman  Southern 
Car.  Co.  117  U.  S.  34,  29  L.  Ed.  785,  6  Sup.  Ct.  Rep.  635^ 
said:  ''The  car  was  equally  a  vehicle  of  transit  as  if  it  had 
been  a  car  owned  by  a  railroad  company,  and  the  special 
conveniences  or  comforts  furnished  to  the  passenger  had  been 
furnished  by  the  railroad  company  itself." 

It  follows  that  a  tax  imposed  upon  domestic  business^ 
under  the  circumstances  shown,  cannot  be  a  burden  upon 
interstate  commerce  in  such  sense  as  will  invalidate  it. 

Under  the  judgment  of  the  court  below,  the  Pullman  Com- 
pany was  permitted  to  recover  for  license  taxes  levied  under 
both  acts.  In  so  far  as  it  permitted  a  recovery  for  taxes 
under  the  act  of  1889  and  identical  laws  of  other  years,  the 
judgment  should  be  modified.  For  that  purpose,  and  for 
further  proceedings  in  accordance  with  this  opinion,  the  case 
is  remanded  to  the  Circuit  Court. 


Seawell  v.  Carolina  Cent.  R.  Co. 

{Supreme  Court  0/ North  Carolina,  Nov,  24^  1903.) 

[45  vS.  B.  Kep.  850.] 

Carriers  of  Passengers— Assault  at  Station— Evidence — Res  Qestse.* 
In  an  action  against  a  carrier  for  failure  to  protect  a  passenger  at 

*As  to  whether  declarations  or  exclamations  of  bystanders,  other 
than  defendant* s  employees,  are  part  of  res  gestae,  see  Lonisville  &  N. 
R.  Co.  V.  Simpson  (Ky.),  3  R.  K.  R.  513,  26  Am.  &  Eng.  R.  Cas.,  N. 
8.,  513  (evidence  of  outcries  of  other  passengers  held  inadmissible,  in 
action  for  injury  to  passenger  in  a  collision) ;  Lrouisyille  &  N.  R. 
Co.  V,  Carothers  (Ky.),  3  R.  R.  R.  750,  26  Am.  &  Eng.  R.  Cas.,  N. 
8.,  750)  evidence  of  outcries  of  other  injured  passengers  held  sdmis- 
sible,  but  not  evidence  of  what  they  said) ;  Moore  v,  Nashville,  C.  & 
8t.  If.  Ry.  (Ala.),  8  R.  R.  R.  767,  31  Am.  &  Eng.  R.  Cas.,  N.  8.> 
767  (remarks  of  passenger  and  others,  after  ejection,  were  not). 
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a  station  from  a  mob,  testimony  of  a  witness  that  '^jnst  right 
after,"  or  '^a  minute  after,"  he  saw  one  of  defendant's  employees 
throw  an  egg  at  plaintiff,  he  ^'hollered"  and  told  plaintiff,  was  ad- 
missible as  part  of  the  res  gestae ;  the  exclamation  having  been  made 
before  the  egg-throwing — or  at  least  before  the  abase  and  insults — 
was  oyer. 


Petition  for  rebearing.     Dismissed. 
For  former  opinion,  see  44  S.  E.  610. 


J.  D.  Shaw,  W.  H.  Day,  and  Shepherd  &  Shepherd,  for 
appellant. 

J.  D.  Mclver,  W.  J.  Adams,  R.  L.  Barns,  Douglass  &  Simms^ 
G.  W.  McNeill,  G.  H.  Humber,  and  U.  L.  Spence,  for 
appellee. 

CLARK,  C.  J.  This  is  a  petition  to  rehear  our  opinion  in 
this  case.  132  N.  C.  856,  44  S.  £.  610.  The  chief  exception 
relied  on  is  the  refusal  of  the  judge  to  nonsuit  the  plaintiff  on 
the  ground  that  there  was  no  evidence.  The  plaintiff,  who 
was  a  candidate  for  lieutenant  governor  of  this  state,  had 
gone,  in  his  canvass  of  the  state,  to  speak  at  a  town  where 
the  party  whose  candidate  he  was  was  unpopular.  He  went 
back  to  the  railroad  station  to  take  the  train,  and  while  at  the 
station,  with  a  mileage  ticket  in  his  pocket,  awaiting  the 
arrival  of  the  train,  a  mob  came  up  and  threw  eggs  at  him, 
striking  him  with  them  in  the  face,  on  the  head,  and 
other  parts  of  his  person,  and  at  the  same  time  using 
insulting,  indecent,  and  opprobrious  remarks.  The  de- 
fendant had  three  employees  present,  Ramseur,  Carroll, 
and  Wells,  and  it  is  not  contended  that  either  of  them 
gave  the  plaintiff  the  slightest  protection  or  assistance; 
and  it  is  further  clear  that,  even  when  the  train  ar- 
rived, the  conductor  gave  him  no  protection,  but  evaded 
doing  so  by  going  back  on  the  train,  and  through  the 
cars  to  reach  the  front  end  of  the  train  to  communicate  with 
the  local  agent.  There  was  evidence  tending  to  show  that 
not  only  no  protection  was  afforded  or  attempted  by  any  of 
the  defendant's  employees,  but  that  Carroll  and  Ramseur 
encouraged  the  assault,  Carroll  engaging  with  the  mob  (which 
had  come  out  of  the  railroad  office  with  Ramseur)  in  throw- 
ing eggs  and  joining  in  the  cries  of  the  mob,  and  Ramseur 
saying  they  ''had  not  egged  him  half  enough"  after  the  first 
eggs  were  thrown. 

The  Constitution  and  laws  of  this  state  guaranty  freedom 
of  speech,  and  nothing  could  be  more  unmanly  than  a  mob 
assailing  one  man  in  such  manner  for  his  difference  from 
them  in  his  political  opinions.  No  right  thinking  man,  here 
or  elsewhere,  will  express  other  opinion  of  the  proceeding; 
and  the  most  that  can  be  said  is  that  it  was  the  act  of  a  mob, 
for  which  the  community  was  not  responsible.  The  plaintiff 
was  an  invited  guest  of  the  defendant,  and  on  its  premises — 
a  passenger,  who,  at  the  invitation  of  the  defendant,  had 
bought  a  mileage  ticket  over  its  road,  and   had  gone  to  the 
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Station  to  take  its  train.  The  defendant  was  a  qaasi  public 
corporation,  forbidden  to  make  any  discrimination  in  the 
discharge  of  its  duties  to  the  public,  other  than  as  provided 
by  the  power  from  whom  it  holds  its  franchise  to  exist  and 
operate  its  road.  It  owed  to  the  plaintifi  the  same  protection 
and  courteous  treatment  it  owed  to  every  other  passenger. 
It  could  not  extend  this  protection  otherwise  than  through  its 
agents  and  employees.  Of  the  four  employees  present — 
Ramseur,  Carroll,  Wells,  and  the  conductor — not  one  is 
shown  to  have  made  the  slightest  attempt  to  protect  the 
plaintifi;  and  there  is  evidence  that  two  of  them  actively 
participated  in,  or  at  least  encouraged,  the  assault. 

A  careful  examination  of  all  the  authorities  shows  no  case, 
and  the  appellant  cites  none,  in  which,  under  similar  circum- 
stances, the  railroad  company  has  not  been  held  liable,  unless 
it  exerted  what  power  it  could  to  protect  the  passenger  from 
the  mob.  Here,  if  the  agent  had  taken  the  passenger  into 
his  private  office,  or  ofiered  to  do  so,  had  expostulated  with 
the  mob,  and,  on  the  arrival  of  the  train,  in  company  with 
the  conductor  and  his  own  employees,  escorted  him  to  the 
train,  the  eggs  would  hardly  have  been  thrown,  and  at  any 
rate  the  defendant  would  not  have  incurred  liability  for  this 
breach  of  duty.  Or  there  might  have  been  other  attempts 
to  protect  the  passenger  while  on  its  premises,  and  which  the 
jury  might  have  held  sufficient.  But  here  there  was  none 
whatever.  It  was  the  assaulting  mob,  not  the  passenger,  whom 
the  agent  admitted  to  his  office,  and  he  issued  therefrom 
with  the  mob  at  bis  heels,  who  immediately  began  spattering 
the  plaintifi  with  eggs  and  abuse.  Such  attempted  intimida- 
tion for  political  opinion's  sake  cannot  be  safely  permitted, 
especially  by  great  public  corporations  holding  their  fran- 
chises in  trust  impartially  for  all  the  public. 

The  cases  are  uniform,  fastening  liability  upon  a  common 
carrier  for  failure  to  extend  such  protection  as  it  can  to  a 
passenger  against  a  mob.  No  one  before  has  questioned  that 
the  corporation  would  be  liable  when  its  own  agents  actively 
encouraged  or  participated  in  the  assault  by  the  mob.  The 
law  has  never  been  more  clearly  and  accurately  stated  than 
by  Mr.  Justice  Ruffin  in  Britton  v.  Railroad,  88  N.  C,  at 
page  S44»  43  Am.  Rep.  749,  where  the  plaintifi  was  a  colored 
passenger.  Said  Judge  Ruffin:  '^The  jcarrier  owes  to  the 
passenger  the  duty  of  protecting  him  from  the  violence  and 
assaults  of  his  fellow  passengers  or  intruders,  and  will  be 
held  responsible  for  his  own  or  his  servant's  neglect  in  this 
particular,  when  by  the  exercise  of  proper  care  the  acts  of 
violence  might  have  been  foreseen  and  prevented;  and  while 
not  required  to  furnish  a  police  sufficient  to  overcome  all 
force,  when  unexpectedly  andsuddenly  ofiered,  it  is  his  duty  to 
provide  ready  help  sufficient  to  protect  the  passenger  against 
assaults  from  every  quarter  which  might  reasonably  be  ex- 
pected to  occur  under  the  circumstances  of  the  case  and  the 
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condition  of  the  parties."  For  this  he  cited  several  authori- 
ties. Many  others  to  like  purport,  but  later,  were  cited  by  us 
in  our  former  opinion.  132  N.  C,  at  page  859,  44  S.  E.  610. 
Among  the  numerous  additional  cases  are  Railroad  v.  Jefier- 
son,  89  Ga.  554,  16  S.  E.  69,  17  L.  R.  A.  571,  32  Am.  St. 
Rep.  87;  Railroad  v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689; 
Spohn  V.  Railroad,  87  Mo.  74;  Railroad  v.  Pillsbury,  123  111. 
9,  14  N.  E.  22,  5  Am.  St.  Rep.  545;  Railroad  v.  Hinds,  53 
Pa.  512,  91  Am.  Dec.  224;  Krantz  v.  Railroad,  12  Utah,  104, 
41  Pac.  717,  30  L.  R.  A.  297;  I  Thompson,  Neg.  §  968;  and 
many  other  cases  where  the  liability  was  for  omission  to 
make  reasonable  efforts  to  protect  the  passenger  from  assaults 
by  other  passengers,  or  by  a  mob.  There  is  not,  and  could 
rot  be,  any  authority  holding  a  common  carrier  ixresponsible 
when  it  agents  participated  in  or  encouraged  the  assault. 
The  station  and  cars  of  a  railroad  are  quasi  public,  where 
every  one  who  pays  his  fare  has  a  right  to  be;  and  if  such  a 
corporation,  permeating  everywhere  as  they  do,  can  with 
impunity,  through  its  employees,  assault,  or  permit  assaults 
on,  its  passengers,  for  the  political  opinions  entertained  by 
them,  as  in  this  case,  or  for  any  other  reason,  the  result 
would  be  deplorable  in  the  extreme. 

Only  one  other  point  requires  notice,  and  that  only  because 
it  was  pressed  with  great  zeal  on  the  argument.  A  witness 
(McBryde)  having  testified  to  evidence  tending  to  show  that 
he  saw  Carroll,  one  of  the  defendant's  employees,  throw  an 
egg  at  the  plaintiff,  further  stated,  under  objection,  that  he 
^'hollered''  and  told  the  plaintiff  in  the  presence  of  the  crowd 
''just  right  afterwards."  On  cross-examination  McBryde 
said  it  was  "a  minute  afterwards.''  This  was  not  excepted 
to,  nor  was  his  statement  thereupon  that  he  told  Seawell 
that  he  saw  the  man  throw  the  egg  excepted  to.  If  it  had 
been,  the  first  statement  of  the  time  may  nevertheless  have 
been  more  correct.  In  such  circumstances,  the  passage  of 
time  cannot  be  very  accurately  measured.  But  had  the  evi- 
dence been  duly  excepted  to,  it  was  properly  received,  not 
only  as  corroborative  evidence,  but  as  substantive  testimony, 
as  a  part  of  the  res  gestae.  Harrill  v.  Railroad,  132  N.  C,  at 
page  659,  44  S.  E.  109;  Bumgardner  v.  Railroad,  132  N.  C. 
438,  43  S.  E.  948.  The  egg-throwing  was  not  over,  for  Mc- 
Bryde said  he  told  the  plaintiff  after  Carroll  threw  the  first  egg 
that  the  plaintiff  shook  his  cane  at  Carroll,  and  thereafter  he 
saw  Carroll  throw  another  egg;  but,  if  the  egg-throwing  had 
been  over,  the  abuse  and  insults  were  not,  for  even  as  the 
train  rolled  off,  carrying  the  plaintiff,  the  crowd  was  jeering 
the  plaintiff,  the  station  agent  and  Welms  and  Carroll  ^ere 
all  laughing  at  his  pitiful  plight,  and  one  of  the  crowd  yelled 
after  him,  ''Put  that  suck-egg  dog  off  at  Buffalo,  and  let  him 
wash  himself."  The  statement  of  McBryde  to  the  plaintiff 
was  made  before  the  train  had  started  to  move,  and  he  says 
Carroll  threw  another  egg  at  the  plaintiff  just  as  it  started. 
The  exclamations  of  third  parties  present  are  as  much  part  of 
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the  res  gestae  as  those  of  the  parties  themselves.  State  v. 
McCourry,  128  N.  C.  598.  38  S.  E.  883;  Harrill  v.  Railroad, 
supra.  Eveo  if  the  exception  had  been  duly  taken  and  the 
evidence  had  been  erroneously  admitted,  yet  if  it  had  been 
rejected  there  was  su£Bcient  evidence  to  refuse  the  nonsuit, 
which  is  the  point  now  before  us,  in  view  of  the  fact  that  the 
defendant's  station  agent  admitted  in  his  testimony  that  no 
steps  whatever  were  taken  to  give  the  plaintiff  any  protec- 
tion, and  the  evidence  tending  to  show  that  the  railroad  em« 
ployees  aided,  abetted,  and  encouraged,  and  even  shared  in, 
the  assault.  Besides,  from  the  other  facts  in  evidence,  and 
not  denied,  such  error,  if  it  had  been  error,  would  have  been 
too  minute  and  immaterial  to  justify  a  new  trial.  No  court 
of  justice  can  tolerate  such  conduct  as  that  of  the  agents  of 
the  defendant  towards  the  mob  in  its  assault  upon  the  plain-* 
tiff  while  entitled  to  the  protection  of  a  passenger  at  its 
hands. 

Petition  dismissed. 

CONNOR,  J.  (concurring).  I  have  carefully  examined 
the  record  in  this  case,  especially  those  portions  referred  to 
in  the  petition  to  rehear.  I  do  not  understand  that  any 
denial  is  made  of  the  principle  upon  which  the  defendant's 
liability  for  a  breach  of  duty  to  protect  the  plaintiff  from 
injury  or  assault  is  made,  or  that  it  is  denied  that,  if  the  de- 
fendant's agents  participated  therein,  or  failed  to  protect  the 
plaintiff  from  such  assault,  if  they  could  have  reasonably 
apprehended  or  prevented  the  same,  or  that  it  is  brought  into 
question  by  the  petition  to  rehear.  The  authorities  cited  in 
the  opinion  filed  at  last  term  amply  sustain  the  conclusion 
reached  by  the  court,  and  I  do  not  deem  it  necessary  to  re- 
view them,  or  further  discuss  that  phase  of  the  case. 

The  first  assignment  of  error  in  the  petition  is  a  suggestion 
that  ''on  pages  72  and  73  of  the  record  the  redirect  exam- 
ination of  Thomas  McBryde  discloses  two  exceptions,  being 
numbers  4  and  5."  It  was  urged  that  his  declaration  could 
not  be  considered  as  a  part  of  the  res  gestae.  ''It  was  a  narra- 
tive of  a  past  occurrence,  and  could  only  have  been  received 
for  the  purpose  of  corroboration.  That  the  judge  did  not 
restrict  it  to  that  purpose,  but  left  it  to  the  jury  without  ex- 
planation." The  petitioner  says  these  exceptions  were  over- 
looked by  the  court.  The  record,  in  respect  to^  this 
testimony,  shows  that  the  witness  was  being  examined  in  re- 
gard to  seeing  a  man  raise  his  arm,  and  motion  in  the 
direction  of  the  plaintiff.  The  court  asked  him  if  he  said 
anything  to  plaintiff  at  the  time  he  saw  the  motion  made,  to 
which  witness  responded.  "Not  at  that  time,  but  after- 
wards." Counsel  then  asked,  "How  long  afterwards?" 
Witness  answered,  "Just  right  afterwards."  Objected  to  by 
defendant.  Overruled.  Defendant  excepted.  "Q.  What 
did  you  tell  Seawell  when  that  motion  was  made?"  Defend- 
ant's counsel  interposed  the  question,  "How  long    after-* 
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wards — how  many  minutes?  Ans.  It  was  a  minate/'  Plain- 
tifi's  counsel  then  asked,  ''What  did  you  say?''  Witness 
answered,  ''I  told  Mr.  Seawell  that  that  man  with  the  red 
head  threw  an  egg  at  him,  for  I  saw  him  doit."  Counsel 
asked,  ''Had  Seawell  made  an  assault  on  him?  Ans.  No, 
sir. ' '  Defendant  objected  to  this  evidence.  Overruled.  Ex- 
ception. It  appears  that  this  witness  had  sworn  on  his 
direct  examination  that  he  was  the  newsboy  on  the  train; 
that  he  saw  but  one  egg  thrown;  that  it  was  by  Paul  Carroll, 
"a  red-headed  fellow";  that  witness  was  standing  on  the 
platform.  It  seems  that,  in  consequence  of  what  witness 
said,  plaintiff  went  to  Carroll,  drew  his  cane,  and  asked  him 
if  he  threw  the  egg.  CarxoU  denied  it.  After  the  first  egg 
was  thrown,  two  others  were  thrown.  About  2f  minutes 
elapsed  between  the  throwing  of  the  first  and  the  last  egg. 
It  is  very  di£Bcult,  unless  the  entire  testimony  is  set  out,  to 
describe  the  transaction  as  it  occurred.  It  will  be  well  to 
keep  in  mind  that  all  the  eggs  were  thrown  while  the  cars 
were  standing  at  the  depot — about  3  minutes.  It  is  very 
doubtful  whether,  under  the  rules  prescribed  by  the  court  for 
noting  exceptions,  the  record  presents  any  exception  to  the 
portion  of  the  testimony  to  which  the  assignment  of  error  is 
pointed.  However  this  may  be,  I  think  the  declaration  of 
McBryde  was  competent  as  a  part  of  the  res  gestae.  He 
testified  that  it  was  made  a  minute  after  Carroll  threw  the 
first  egg,  and  before  the  transaction  was  concluded.  It  is 
difiBcult  to  fix  the  precise  time  within  which  a  declaration 
must  be  made  to  entitle  it  to  be  admitted  as  a  part  of  the  res 
gestae.  We  do  not  find  that  the  courts  or  text-writers  have 
undertaken  to  do  so.  The  principle  under  which  such  testi- 
mony is  admitted  as  an  exception  to  the  general  rule  reject- 
ing hearsay  evidence  is  discussed  and  the  authorities  reviewed 
by  Mr.  Justice  Montgomery  in  Bumgarder  v.  Railroad,  132 
M.  C.  438,  43  S.  E.  948.  See,  also,  Harrill  v.  Railroad,  132 
N.  C.  6s5,  44  S.  E.  lOQ,  In  State  v.  McCourry,  128  N.  C.  594, 
38  S.  E.  883,  the  court,  speaking  through  Mr.  Justice  Clark, 
quotes  with  approval  the  following  language  from  i  McLain, 
Cr.  Law,  §  411:  "Evidence  of  the  entire  transaction  is 
admissible,  and  of  the  surroundings."  "Declarations  and 
exclamations  made  by  bystanders  have  been  held  admissible 
as  a  part  of  the  transaction.''  Id.  §  411.  Mr.  Underbill,  in 
his  work  on  Criminal  Evidence,  §§  96,  97,  says:  "On  the 
whole,  the  res  gestae  cannot  be  arbitrarily  confined  within 
any  limits  of  time.  The  element  of  time  is  not  always 
material.  If  the  declarations  are  narrative  and  descriptive 
in  their  form  and  character — if  they  are  not  the  impromptu 
outpourings  of  the  mind — they  should  be  rejected,  though 
uttered  only  a  few  minutes  after  the  main  transaction.  The 
spontaneous,  unpremeditated  character  of  the  declarations, 
and  the  fact  that  they  seem  to  be  the  natural  and  necessary 
eoncomitants  of  some  relevant  transaction  in  which  their 
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author  was  a  participant,  constitates  the  basis  of  their  admis- 
sion as  evidence.  If  a  su£Bcient  period  has  intervened 
between  the  act  and  the  statement  for  consideration,  prepara- 
tion, or  taking  advice,  the  statement  may  be  rejected.  The 
mere  likelihood  or  probability  that  the  statement  was  the 
result  of  advice  or  consideration  may  exclude  it.  Actual 
preparation  need  not  be  shown.  Declarations  made  imme- 
diately after  the  principal  transaction  have  been  received  in 
homicide  cases.  And  the  American  cases,  as  a  rule,  do  not 
sustain  the  strict  English  doctrine  that  the  declarations,  to  be 
admissible,  must  be  strictly  contemporaneous  with  the  main 
transaction,  if  the  declarations  are  illustrative  verbal  acts,  and 
not  mere  narratives  of  what  has  passed. ' '  It  would  be  difficult 
to  reconcile  the  numerous  cases  in  which  the  competency  of 
declarations  ofiered  as  a  part  of  the  res  gestae  are  admitted  or 
rejected.  We  can  only  seek  to  adhere  to  the  general  prin- 
ciple, and  apply  it  to  the  cases  as  they  arise.  I  think  the 
declaration  in  this  case  is  within  the  principle. 

The  next  assignment  of  error  is  that  the  plaintiff  was  per- 
mitted to  show  by  Ramseur  that  he  was  laughing  at  the  egg- 
throwing  after  it  was  over,  that  the  admission  of  this  as 
substantive  testimony  was  erroneous,  and  that  his  honor 
expressly  said  that  he  admitted  it  as  affecting  the  credibility 
of  the  witness.  As  the  train  came  up,  Ramseur  went  to  the 
express  car.  He  heard  a  noise,  and  looked  around,  and  saw 
that  the  egg  had  struck  the  plaintiff;  that  he  was  reaching 
down,  pulling  something  out  of  his  collar.  The  witness  went 
back  of  the  platform,  and  did  not  go  where  the  plaintiff  was. 
To  the  question,  ''You  were  laughing  at  the  time?"  he 
answered,  ''I  suppose  I  was  laughing,  like  everybody  else 
was."  He  said  that  he  was  laughing  as  he  started  back, 
when  he  saw  the  plaintiff  getting  the  egg  out  of  his  collar. 
To  the  question,  ''What  were  you  laughing  at?"  he 
answered,  "I  reckon  I  must  have  been  laughing  at  that." 
He  further  said  that  he  saw  the  plaintiff  go  up  to  Carroll  and 
raise  his  cane.  The  witness  then  went  behind  the  sema- 
phore, where  he  could  not  see  the  plaintiff;  did  not  intend  to 
hide  from  him;  made  no  remonstrance  to  the  egg-throwing. 
It  was  in  evidence  on  the  part  of  the  plaintiff  that  the  crowd 
throwing  the  eggs  had  been  in  the  witness' office,  and  that 
they  came  out  together  with  the  witness.  The  witness  had 
denied  this,  and  had  testified  that  he  saw  no  eggs  thrown. 
It  was  further  in  evidence  that  two  eggs  were  thrown  after 
the  witness  saw  the  plaintiff  getting  eggs  from  his  collar. 
Taking  the  whole  testimony  together,  the  fact  elicited  from 
Ramseur  that  he  was  laughing  at  the  time  and  under  the  cir- 
cumstances was  competent  evidence  to  be  considered  by  the 
jury,  bearing  upon  the  question  whether  he  was  aiding, 
abetting,  and  encouraging  the  crowd  in  throwing  the^  eggs, 
or  failing  to  discharge  his  duty  to  protect  the  plaintiff.  It 
will  be  observed  that  the  plaintiff  declares  in  two  causes  of 
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action;  the  first  charging  active  participation  in  the  assault; 
and  the  second,  that  they  neglected,  failed,  and  refused  to 
restrain  the  conduct  of  the  persons  making  the  assault,  or  in 
any  manner  interfere  with  them,  or  to  protect  or  ofier  pro- 
tection to  the  plaintiff  against  said  assaults,  etc.  Certainly 
the  fact  testified  to  by  him  was  relevant  to  the  second  cause 
of  action.  It  could  not  successfully  be  contended  that  the 
agent  of  a  railroad  company  could,  under  the  circumstances 
testified  to  by  the  witness,  pursue  the  course  which  he  de- 
scribes, without  a  violation  of  duty  to  the  passenger  who  was 
entitled  to  his  protection,  or  at  least  to  some  effort  to  protect 
him  after  be  saw  the  conditions  by  which  he  was  surrounded. 
It  is  true,  there  was  much  conflicting  evidence  in  regard  to 
these  matters;  but,  in  the  light  of  the  charge,  the  jury  have 
found  the  fact  to  be  as  contended  by  the  plaintiff.  The  fact 
that  his  honor  stated  that  it  was  competent  to  affect  the  credi- 
bility of  the  witness  cannot  affect  the  right  of  the  plaintiff 
to  have  it  considered  by  the  jury  in  any  other  light  to  which 
he  was  entitled.  The  learned  counsel  for  the  defendant 
earnestly  insists  that  this  ruling  is  in  conflict  with  the  case  of 
Pbifer  v.  Railroad,  122  N.  C.  940,  29  S.  E.  578.  In  that  case 
the  issue  was  directed  to  the  inquiry  of  negligence.  The 
plaintiff  was  asked  the  question,  "Were  you  careful?"  Mr. 
Justice  Montgomery,  speaking  for  the  court,  says:  "The 
answer  to  the  question  was  one  of  opinion,  merely;  and 
whether  the  plaintiff  was  careful  while  engaged  in  his  work 
upon  the  trestle  was  not  a  matter  of  expert  testimony,  but  of 
judgment  and  common  experience,  to  be  passed  upon  by  the 
jury  upon  a  detailed  statement  to  them  of  the  facts  and  cir- 
cumstances connected  with  his  conduct  on  that  occasion. " 
With  reference  to  the  contention  of  counsel,  there  is  a  marked 
distinction  between  the  two  cases.  Whether  or  not  a  man 
was  laughing,  and  at  what  he  was  laughing,  are  not  expres- 
sions of  opinion,  but  are  statements  of  fact.  The  answer  to 
this  question  does  not  involve,  certainly  in  common  parlance, 
any  detailed  statements  of  facts.  It  simply  describes  the 
frame  of  mind,  attitude,  and  feeling  in  respect  to  the  trans- 
action which  was  being  investigated.  Surely  no  objection 
could  be  made  to  asking  a  witness  whether  he  was  crying, 
whether  he  was  mad,  whether  he  was  standing  still  or 
moving.  These  and  like  questions  are  competent  for  the 
purpose  of  showing  the  relation  which  the  witness  bore  at 
the  moment  to  the  transaction  and  the  parties  thereto.  The 
court  well  decided  that  whether  or  not  a  man  was  careful  de- 
pended not  upon  his  own  opinion,  but  upon  the  statement  of 
facts,  conduct,  attitude,  etc.,  from  which  the  conclusion  was 
to  be  drawn  by  the  jury.  After  the  most  careful  considera- 
tion, we  are  of  the  opinion  that  the  exception  cannot  be  sus- 
tained. 

The  next  exception  states  "that  there  was  no  testimony  to 
show  that  Ramseur,  the  agent,  knew  that  any  assault  was 
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contemplated,  nor  that  it  was  made,  until  it  was  actnallj 
made,  when  he  was  farther  from  the  crowd  than  the  plaintiff 
was;  and  all  the  evidence  shows  that,  with  the  means  at 
hand,  it  could  not  have  been  possible  for  him  to  have  pre- 
vented it."  There  was  evidence  from  which  the  jury  might 
have  inferred  that  Ramseur  knew  or  had  reason  to  apprehend 
that  some  assault  upon  the  plaintiff  was  contemplated  by  the 
parties  who  came  to  the  station.  The  plaintiff  testified  that, 
while  he  was  walking  up  and  down  at  or  near  the  track,  he 
saw  some  people  coming  from  the  direction  of  Shelby 
towards  the  station,  walking  very  rapidly ;  that  they  went 
into  the  station  somewhexe;  that  there  were  three  doors  on 
that  side  next  to  the  track;  that  one  door  entered  into  the 
private  ticket  o£Bce,  and  another  into  the  wareroom;  that 
these  people  would  go  into  one  of  these  doors — his  recollec- 
tion is,  the  middle  door — stay  in  there  a  little  while,  and  then 
line  up  on  the  platform  and  laugh  and  talk  among  them- 
selves, nudge  each  other  with  their  elbows,  eyeing  the  plain- 
tiff; that  he  paid  very  little  attention  to  it,  and  that  a  remark 
of  Mr.  Webb  called  his  attention  to  it  more  than  anything 
else;  that,  when  the  train  was  announced,  the  door  of  the 
office  or  room  in  which  these  people  were  was  opened  and  a 
man  ''with  books  or  papers''  of  some  kind  came  out,  and  the 
crowd  came  out  with  him;  some  came  out  in  front  of  him; 
these  were  the  men  who  threw  the  eggs;  the  man  with  the 
''books  or  papers  under  his  arm"  came  out  in  the  midst  of 
the  crowd,  and  the  crowd  lined  up,  all  except  the  man  with 
the  books  and  papers  under  his  arm;  that  he  walked  in  the 
direction  of  the  end  of  the  platform  towards  Charlotte. 
There  was  evidence  to  the  effect  that  Ramseur  was  the  man 
with  the  books  and  papers.  This  evidence,  if  believed  by 
the  jury,  was  sufficient  to  justify  the  inference  that  the  agent 
knew,  or  had  reasonable  grounds  to  believe,  that  some  assault 
was  about  to  be  made  upon  the  plaintiff.  It  is  true  that  the 
agent  denies  all  of  this,  but  we  are  not  passing  upon  the 
weight  of  the  evidence. 

The  next  assignment  of  error  is  directed  to  what  is  said  in 
regard  to  the  action  of  the  court  during  the  trial.  The  opin- 
ion filed  at  the  last  term  disposes  of  this  phase  of  the  case, 
and  there  is  no  necessity  for  a  further  discussion  of  it. 

The  other  exceptions  are  directed  to  the  suggestion  that 
Ramseur  was  6o  feet  from  the  plaintiff,  and  as  far  or  further 
from  the  crowd  as  the  plaintiff,  and  that  there  was  no  avail- 
able means  of  stopping  the  egging  or  laughing  and  jeering. 
His  honor  fairly  submitted  this  aspect  of  the  case  to  the  jury, 
and  their  verdict  will  not  be  disturbed. 

It  is  further  assigned  as  error  that  the  court  considered  the 
evidence  that  Thrower,  the  conductor,  was  within  15  or  20 
feet  of  the  plaintiff,  and  offered  no  protection,  and  did  not 
consider  all  of  the  evidence  that  he  was  much  further  from 
the  crowd  than  the  plaintiff  was,  and  that  the  conductor  was 
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too  far  from  the  crowd  to  afford  protection.  The  deposition 
of  Thrower,  the  conductor,  was  read  without  objection,  and 
no  instructions  were  asked  by  the  defendant  in  regard  to  his 
testimony  or  his  conduct,  nor  was  any  reference  made  to  it  by 
his  honor  in  his  charge.  The  case  was  tried,  evidently,  upon 
the  conduct  of  Ramseur  and  Carroll.  If  there  was  anything 
in  the  testimony  of  Thrower  which  the  defendant  regarded  as 
injurious,  or  if  it  desired  the  court  to  withdraw  any  part  of 
the  testimony,  or  specially  charge  the  jury  in  regard  thereto, 
it  should  have  so  requested. 

This  case,  while  one  of  first  impression,  and  we  think  it  not 
improper  to  say  we  sincerely  trust  of  last  occurrence,  has  re- 
ceived the  most  careful  consideration.  This  court  deals 
entirely  with  the  question  as  to  the  liability  of  the  corpora- 
tion, without  regard  to  the  active  actors  in  the  transaction, 
except  in  so  far  as  the  defendant's  duty  is  concerned.  Upon 
the  well-settled  principles  enunciated  by  this  court,  and 
sustained  by  the  authorities,  there  is  no  reversible  error  in 
the  record  and  the  petition  to  rehear  is  dismissed.  Petition 
dismissed. 

WALKER,  J.,  concurs  in  the  concurring  opinion. 


Wabash  Railroad  Company,  Plff.  in  Err.,  v.  William  N. 
Pearce  and  the  Mississippi  Valley  Trust  Company,  Exec- 
utors of  Charles  E.  Pearce,  Deceased. 

{Submitted  December  iS,  1^3.    Decided  January  11,  1904,) 

[24  Sup.  Ct.  Rep.  231.] 

Carrier's   Lien    for  Duties   Paid  on   Bonded  Goods— Error  to  State 

Court — Federal  Question. 
'  Whether  the  payment  by  a  carrier  of  the  duties  exacted  ander  the 
Btatutes  of  the  United  States  on  bonded  goods  at  the  port  of  entry 
confers  upon  the  carrier  the  right  to  maintain  possession  untii  re- 
imbursed is  a  question  respecting  a  right  and  privilege  under  the 
Federal  statutes  which,  when  specially  set  up  and  claimed,  and  de- 
ilied  by  a  state  court,  confers  jurisdiction  upon  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to  the  state  court. 

Same. 

The  terminal  carrier,  which,  under  its  tari£f  agreements,  has   paid 
the   duties   exacted    under  the   laws  of  the  United  States  on  bonded 

f:oods  at  the  port  of  entry  that  the  initial  carrier   was  forced   to  pay 
n  order  to  regain  possession  and    forward  the  goods,  has   a  lien  en 
such  goods  for  the  amount  of  such  duties. 

Same— Change  of  Destination  by  Initial  Carrier— Liability  Limited  to 
Own  Line. 
The  right  of  a  terminal  carrier  to  a  lien  for  the  amount  paid  by 
it  to  satisfy  the  duties  exacted  under  the  laws  of  the  United  States 
on  bonded  goods  at  the  port  of  entry  is  not  defeated  because  the 
initial  carrier  wrongfully  changed  their  bonded  destination,  to  the 
owner's  damage,  where  the  contract  of  shipment  stipulated  that  each 
carrier  should  be  liable  only  for  loss  or  damage  accruing  upon  its 
own  road,  and  that  such  carrier  should  not  be  jointly  liable,  nor 
either  for  any  loss  or  damage  accruing  upon  the  road  of  the  other. 
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In  Error  to  the  St.  Louis  Court  of  Appeals  of  the  State  of 
Missouri  to  review  a  judgment  which  affirmed  a  judgment  of 
the  Circuit  Court  of  the  city  of  St.  Louis  in  favor  of  plaintiff 
in  an  action  in  replevin  to  recover  a  consignment  from  a 
carrier.     Reversed  and  remanded    for  further  proceedings. 

See  same  case  below«  89  Mo.  App.  437. 

Statement  by  MR.  JUSTICE  BREWER: 

On  June  25,  1895,  Charles  E.  Pearce,  the  testator  of  the 
defendants  in  error,  commenced  his  action  in  replevin  in  the 
circuit  court  of  the  city  of  St.  Louis,  Missouri,  to  recover 
from  the  railroad  company  four  boxes  of  curios.  After 
answer  a  trial  was  had  before  the  court  without  a  jury,  result- 
ing in  a  judgment  for  the  plaintiff,  which,  on  May  7,  1901, 
was  affirmed  by  the  St.  Louis  court  of  appeals.  89  Mo.  App. 
437.  An  application  to  transfer  the  case  to  the  supreme 
court  of  the  state  on  the  ground  that  it  involved  the  validity 
of  a  statute  of,  or  authority  exercised  under,  the  United 
States,  was  denied  (State  ex  rel.  Wabash  R.  Co.  v.  Bland,  168 
Mo.  I,  67  S.  W.  580),  and  thereupon  it  was  brought  here  on 
writ  of  error. 

The  facts  are  indisputed,  and  are  as  follows:    Pearce  was 
the  owner  of  the  curios,  and  in  Yokohama,   Japan,   shipped 
them  to  St.  Louis.     The  bill  of  lading  was  issued  by  the 
Canadian   Pacific  Railway  Company,  and  recited  that  the 
goods  were  shipped  upon  the  company's  steamer,  Empress  of 
India,  to  be  carried  to  Vancouver,   British  Columbia,  and 
thence  over  the  Canadian  Pacific  and  connecting  lines  to  St. 
Louis,  Missouri.     The  boxes  were  carried  to  Vancouver  and 
thence  by  the  Canadian  Pacific  Railway  Company  over  its 
own  and  a  connecting  line  controlled  by  it  to  St.  Paul,  Min« 
nesota.     Upon  arrival  at  St.  Paul  the  custom  officers  took 
possession  of  the  boxes,  opened  and  examined  the  contents, 
and  duly  assessed  the  duties  thereon  at  $264.31,  which  sum 
was  paid  by  the  railway  company,  and  had  to  be  paid  in 
order  to  regain  possession    and  forward  the  goods.    The 
goods  were  therealfter  delivered  to  the  Chicago,   Milwaukee, 
&  St.  Paul  Railway  Company,   by  it  to  the  defendant  at 
Given,  Iowa,  and  by  the  latter  carried  to  St.  Louis.     The 
inspection  of  St.  Paul  was  in  strict  accordance  with  the  laws 
of  the  United  States,  and  the  duties  exacted  were  properly 
chargeable  upon  the  goods.     When  the  defendant  received 
the  goods  from  the  Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company  it  became  responsible  under  its  traffic  agreements 
for  the  payment  of  the  charges  then  on  the  goods,  including 
the  custom  duties,  and  has  since  paid  those  charges.     On 
receipt  of  the  goods  in  St.  Louis  they  were  tendered  to  the 
plaintiff  upon  payment  of  the  charges.     The  goods  were 
shipped  in  bond  to  St.  Louis,  and  this  was  so  marked  on  the 
boxes.     If  they  had  been  transported  to  St.  Louis  in   bond, 
as  they  should  have  been,  they  would  there  have  been  opened; 
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and  examined  and  retained  in  the  custody  and  possession  of 
the  custom  o£Bcers,  not  only  during  examination  and  inspec- 
tion, but  also  until  the  duties  vtere  paid. 

Messrs.  Wells  H.  Blodgett  and  George  S.  Grover  for  plain- 
tiff in  error. 
Mr.  Edward  C.  Kehr  for  defendants  in  error. 

■ 

MR.  JUSTICE  BREWER  delivered  the  opinion  of  the 
court : 

Two  questions  are  presented, — one  of  jurisdiction  and  the 
other  on  the  merits. 

With  regard  to  the  first,  the  decision  of  the  supreme  court 
of  the  state  is  not  controlling.  It  is  not  the  province  of  a 
state  court  to  determine  our  jurisdiction;  and  further,  the 
Missouri  statute,  providing  for.  a  review  of  certain  cases  by 
the  supreme  court,  is  not  identical  with  but  more  limited 
than  §  709,  Rev.  Stat.  (U.  S.  Comp.  Stat  1901,  p.  575),  which 
prescribes  our  jurisdiction  over  final  judgments  of  state 
courts. 

It  is  contended  that  the  only  question  determined  by  the 
state  court  was  the  applicability  of  the  equitable  doctrine  of 
subrogation ;  that  no  statute  of  Congress  was  suggested  giv- 
ing a  right  of  subrogation  in  cases  like  this,  and  therefore 
that  the  decision  of  the  state  court  rested  upon  a  matter  of 
general  law.  But  the  answer  of  the  defendant,  after  stating 
the  circumstances  of  the  payment  by  the  several  carriers* 
alleged  that  it  was  ''entitled  to  the  first  lien  on  said  goods 
under  the  laws  of  the  United  States  for  the  amount  of  said 
duties.  Although  no  single  statute  was  mentioned,  it  claimed 
a  lien  or  the  goods  under  and  by  virtue  of  the  laws  of  the 
United  States,  and  thus  directly  called  for  a  determination  of 
a  Federal  right.  Crowell  v.  Randell,  10  Pet.  368,  9  L.  Ed. 
458;  Proprietors  of  Bridges  v.  Hoboken  Land  &  Improv.  Co. 
I  Wall.  116^142,  17  L.  Ed.  571-576;  Furman  v.  Nichol,  8 
Wall.  44,  56,  19  L.  Ed.  370,  376;  Dooley  v.  Smith,  13 
Wall.  604,  20  L.  Ed.  547.  The  question  in  fact  presented 
and  decided  was  not  simply  the  scope  and  applicability  of 
the  doctrine  of  subrogation,  but  rather  to  what  extent,  con- 
sidering the  obligations  cast  by  the  revenue  laws  and  the 
duties  of  common  carriers  as  between  themselves  and  the 
shipper,  the  carrier  was  protected  by  the  laws  of  the  United 
States  in  paying  custom  duties  exacted  under  them.  When 
we  stop  to  consider  the  great  volume  of  imports  handled 
almost  exclusively  by  common  carriers,  the  owners  or  con- 
signees being  often  in  the  interior  of  the  country,  this  is 
obviously  a  question  of  supreme  importance.  And  this  ques- 
tion is  solved  not  alone  upon  general  principles  of  law,  but 
involves  an  inquiry  as  to  the  effect  of  exactions  made  under 
authority  of  the  statutes  of  the  United  States.  We  are,  by  | 
709,  Rev.  Stat,  given  jurisdiction  over  the  final  judgments  of 
the  state    courts  ''where    any    title,   right,     privilege^  or 

11  R  R  R— 42 
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immunity  is  claimed  ander  the  Constitation,  or  any  treaty  or 
statute  of,  or  commission  held  or  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  up  or  claimed."  The 
contention  of  the  railroad  company  is  that  payment  of  duties 
exacted  under  the  statutes  of  the  United  States  does  not 
operate  simply  to  release  the  goods,  but  also  gives,  in  cases 
like  the  present,  to  the  carrier,  the  right  and  privilege  of 
maintaining  possession  until  it  is  reimbursed  these  duties. 
Is  the  statute  to  be  considered  simply  as  a  demand  for  money, 
or  does  it  also  carry  a  grant  to  one  situated  as  this  carrier, 
of  a  right  and  privilege  of  possession?  This  right  and  priv- 
ilege was  specially  set  up  and  claimed  by  the  railroad  com- 
pany. Whether  it  existed  was  the  substantial  question 
presented  and  decided.  And,  whether  rightly  or  wrongly 
decided,  the  presentation  of  the  question,  the  claim  of  the 
right  and  privilege,  was,  when  denied  by  the  state  coort,  suffi- 
cient to  give  this  court  jurisdiction. 

We  pass,  therefore,  to  consider  the  merits.  Do  the  lav^  of 
the  United  States  exacting  the  payment  of  duties  at  ports  of 
entry  justify  the  carrier^  in  paying  those  duties,  and  give  to 
it  a  lien  therefor  as  against  the  owner?  It  must  be  remem- 
bered that  the  government  has  not  prescribed  payment 
simply  at  the  place  of  delivery,  but  has  named  the  ports  of 
entry  at  which,  and  at  which  only,  payment  can  be  made. 
Must  the  carrier  insist  that  the  owner  shall  be  present  at  the 
place  of  entry  to  himself  make  payment,  or,  after  notifying 
the  owner,  leave  the  goods  in  the  hands  of  the  government 
ofiBcials  to  be  held  for  the  charges  thereon,  or,  may  the  carrier 
pay  the  charges,  and  maintain  possession  until  reimbursed 
by  the  owner?  It  is  unnecessary  to  consider  what  rights 
would  exist  if  it  were  alleged  that  the  goods  imported  were 
free  from  duty,  or  that  there  had  been  overcharges  or  wrong- 
ful conduct  on  the  part  of  the  government  officials:  Here  the 
regularity  of  the  proceedings  on  the  part  of  the  government 
officials  and  the  correct  amount  of  the  duties  collected  are 
unquestioned. 

We  are  of  opinion  that  the  custom  laws  of  the  United 
States  are  potent  to  fully  protect  the  carrier  in  the  payment 
of  the  legal  duties  charged  upon  goods  in  its  possession.  In 
order  to  fully  understand  the  force  and  scope  of  any  statute 
or  body  of  statutes  we  must  have  regard  to  the  conditions 
and  circumstances  for  which  the  legislation  was  intended 
and  under  which  it  is  to  become  operative.  We  are  not  nar- 
rowly to  read  the  letter  and  ignore  the  state  of  affairs  to 
which  that  legislation  was  intended  and  is  applicable.  As 
we  have  said,  the  great  body  of  imports  is  subject  to  duties, 
and  payment  thereof  is,  by  statute,  specifically  required  to  be 
made  at  certain  places.  These  imports  are  brought  in  by 
carriers,  and  distributed  by  them  to  the  several  places  of 
destination. 
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It  is  annecessary  to  cite  authorities  to  the  proposition  that 
it  is  the  common-law  daty  of  the  carrier  to  receive,  carry, 
and  deliver  goods;  that  by  virtue  of  this  obligation  it  is 
entitled  to  retain  possession  until  its  charges  are  paid.  Nor 
is  this  lien  confined  to  the  charges  for  its  own  transportation. 
The  law  is  thus  stated  in  Overton  on   Liens,  §  135,  p.  166: 

'^The  lien  attaches  not  alone  for  the  particular  item  of 
charge  for  carriage  due  upon  the  goods,  but  for  such  other 
legal  charges  as  the  carrier,  in  the  course  of  his  duty,  may 
have  been  compelled  to  expend  upon  their  care,  custody,  and 
preservation.  As  when  a  railway,  in  the  transportation  of 
live  stock,  as  cattle,  horses,  and  swine,  has  been  at  expense 
of  labor  and  money  in  feeding  and  preserving  them,  such  ex- 
pense is  a  legitimate  charge  in  addition  to  their  transporta- 
tion. For  the  carrier  is  under  special  obligation  to  guard 
and  protect  such  property,  hence  the  propriety  of  a  lien  for 
such  extraordinary  expense  and  care.  If  a  carrier,  in  the 
ordinary  course  of  the  business,  pay  back  charges  upon  goods 
due  to  another  carrier  in  the  course  of  transportation,  as  they 
come  to  him,  he  may  recover  for  such  back  charges  and 
freight  so  paid;  and  the  owner  may  seek  his  remedy  for  any 
damages  done  them  against  the  party  in  whose  bands  it  was 
done,  or  under  his  original  contract  of  shipment." 

See  also  Hutchinson,  Carr.  §  478a;  Ray,  Freight  Carr.  3 
102.     In  Schouler  on  Bailments,  p.  544,  it  is  said: 

^'A  common  carrier,  then,  may  usually  retain  particular 
goods,  by  virtue  of  his  lien  right,  until  the  freight  and  charges 
due  thereon  for  his  whole  transportation  are  paid  or  tendered 
him,  and  he  cannot  be  compelled  to  give  them  up  sooner. 
This  lien,  moreover,  extends  to  all  the  proper  freight  and 
storage  charges  upon  the  goods  throughout  the  whole  of  a 
continuous  transit  over  successive  lines;  since  the  last  carrier 
or  final  warehouseman  may  advance  what  was  lawfully  due 
his  predecessors,  and  hold  the  property  as  security  for  his 
reimbursement. ' ' 

In  making  payment  to  a  connecting  carrier  of  its  freight 
charges  the  carrier  is  not  a  mere  volunteer,  such  as  is  referred 
to  in  ^tna  L.  Ins.  Co.  v.  Middleport,  124  U.  S.  534,  31  L. 
Ed.  537,  8  Sup.  Ct.  Rep.  625. 

All  this  was  matter  of  common  knowledge,  and  upon  this 
the  legislation  in  respect  to  duties  was  enacted.  Is  it  to  be 
supposed  that  Congress  intended  that  protection  to  the  car- 
rier should  depend  upon  the  perhaps  varying  opinions  of  the 
courts  of  the  di£Eerent  states  as  to  whether,  in  making  pay- 
ment, the  carrier  was  a  mere  volunteer,  or  whether  it  can  be 
subrogated  to  the  rights  and  remedies  of  the  nation?  It 
must  be  remembered  that  the  importation  of  goods  is  a  sub- 
ject of  national,  and  not  of  state,  regulation,  that  such  power 
of  regulation  continues  until  the  final  delivery  of  the  imported 
articles,  so  that  over  the  entire  transportation  of  these  goods 
to  St.  Louis,  the  place  of  delivery,  the  power  of  Congress 
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was  supreme  aod  exclusive.  It  must  also  be  remembered 
that  bonded  ^ods  are,  by  §  2993,  Rev.  Stat.  (U.  S.  Comp. 
Stat.  1901,  p.  1962X  deliverable  only  to  carriers  designated 
by  the  Secretary  of  the  Treasury,  who  are  made  responsible 
to  the  United  States,  and  are  required  to  give  bond  to  the 
United  States  in  such  form  and  amount  and  with  such  condi- 
tions and  security  as  the  Secretary  of  the  Treasury  shall  re- 
quire. Is  it  not  reasonable  to  hold  that  Congress, — having 
in  mind  the  duty  of  carriers  in  reference  to  transportation  and 
delivery,  their  customary  lien  for  charges,  and  their  right  to 
retain  possession  during  transit, — in  directing  the  custom 
house  ofiBcers  to  take  goods  out  of  a  carrier's  possession,  in- 
spect and  hold  until  the  duties  are  paid,  intended  that,  upon 
payment,  the  government  lien  should  pass  to  the  carrier, 
with  a  view  of  enabling  it  to  discharge  its  duty  of  carriage 
and  delivery  to  the  consignee.^  It  was  not  necessary  to 
specifically  state  that  the  government's  lien  was  transferred, 
for  when  Congress  provided  by  statute  for  interrupting  the 
carrier's  common-law  right  of  possession,  it  is  implied  that 
the  action  necessarily  taken  by  the  carrier  to  regain  posses- 
sion shall  work  no  injury  to  the  rights  which  flow  from  pos- 
session. Such,  it  seems  to  us,  is  the  fair  import  of  this 
legislation,  enacted,  as  it  was,  in  view  of  the  well  recognized 
rights  and  duties  of  carriers.  The  defendant  should  not,  there- 
fore, have  been  deprived  of  the  possession  of  the  goods  with- 
out a  repayment  of  the  duties. 

It  is  insisted,  however,  that  the  goods  were  shipped  in 
bond  to  St.  Louis,  that  the  Canadian  Pacific  for  its  own  con- 
venience wrongfully  changed  their  bonded  destination  to  the 
port  of  St.  Paul,  and  that  during  the  examination  and  inspec- 
tion at  St.  Paul  some  of  the  curios  were  broken,  and  some 
lost,  whereas  if  they  had  been  shipped  in  bond  to  St.  Louis 
they  might  have  been  opened  and  examined  in  the  presence 
of  the  plaintiff,  and  injury  and  loss  prevented.  Conceding 
this,  and  that  the  Canadian  Pacific  by  its  wrongful  act  was 
liable  for  the  injuries  resulting  to  the  plaintiff,  the  contract  of 
shipment  stipulated  that  each  of  the  parties  employed  in  the 
carriage  should  be  liable  only  for  loss  or  damage  accruing 
upon  its  own  road,  and  that  such  carriers  should  not  be 
jointly  liable,  nor  either  for  any  loss  or  damage  accruing  upon, 
the  road  of  the  other;  so  that  whatever  claim  the  plaintiff 
may  have  had  for  such  injury  and  loss  was  only  against  the 
Canadian  Pacific,  and  could  not  operate  to  prevent  the  de- 
fendant company  from  receiving  that  which,  by  its  payment^ 
it  was  entitled  to. 

The  judgment  of  the  St.  Louis  Court  of  Appeals  is  reversed 
and  the  case  remanded  to  that  court  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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{Supreme  Court  of  Minnesota^  Jan,  8^  1904,) 

[97  N.  W.  Rep.  893.] 

Carriers  of  Live  Stoclc— Negligence  and  Act  of  Qod— Liability. 

While  an  act  of  God  will  ezcase  a  common  carrier  for  loss  of  goods  in 
his  posseaaion,  yet,  where  the  negligence  of  the  carrier  concnrs  in  or 
contributes  to  the  loss,  he  is  liable  therefor. 

Sanne— Negligence— Burden  of  Proof. 

When,  however,  it  is  shown  that  the  loss  was  due  to  an  overpower- 
ing cause,  the  burden  is  on  the  opposite  party  to  establish  such  negli- 
gence of  the  carrier. 

Sanne— Act  of  Qod— Proxinnate  Cause— Liability.* 

The  plaintiffs  in  this  case  delivered  to  the  defendant  certain  cat« 
tie  to  be  transported  in  one  of  its  freight  trains  to  their  destination, 
but  before  it  was  reached  the  train  was  caught  in  a  blizzard,  became 
snow-bound,  and  the  cattle  froze  to  death :  held,  that  the  proximate 
cause  of  the  loss  was  an  act  of  God,  and  that  the  evidence  did  not 
support  the  verdict,  to  the'  effect  that  the  defendant  was  guilty  of 
negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Waseca  County;  Thomas  S. 
Buckbam,  Judge. 

Action  by  George  Jones  and  Frank  Jones  against  tbe  Min- 
neapolis &  St.  Louis  Railroad  Company  and  anotber.  Ver- 
dict for  plaintiffs,  and  from  an  order  denying  a  new  trial  tbe 
defendant  Great  Nortbern  Railway  Company  appeals.  Re- 
versed. 

M.  L.  Countryman,  for  appellant. 
Jobn  Moonan,  for  respondents. 

START,  C.  J.  On  Marcb  11,  1902,  tbe  Great  Nortbern 
Railway  Company,  bereafter  designated  as  tbe  defendant, 
received  at  tbe  Minnesota  transfer,  in  St.  Paul,  two  car  loads 
of  cattle,  consisting  of  120  calves,  yearlings,  and  two-year  olds, 
to  be  triinsported  and  delivered  to  tbe  plaintiffs  at  Hinsdale, 
Mont.  On  Marcb  I4tb  tbe  train  of  wbicb  tbe  two  cars  were 
a  part  reacbed  a  point  30  miles  west  of  Minot,  N.  D.,  wbicb 
is  tbe  end  of  a  division  of  tbe  defendant's  railway,  wbere  it 
was  caugbt  in  a  fierce  blizzard,  and  a  part  tbereof,  including 
tbe  two  cars  containing  tbe  plaintiff's  cattle,  was  stuck  in  a 
snow  bank,  and  before  it  was  relieved  tbe  cattle  were  frozen 
to  deatb.  Tbis  action  was  brougbt  to  recover  tbeir  value  on 
tbe  ground  tbat  tbeir  loss  was  due  to  tbe  negligence  of  tbe 
defendant.  Tbe  defense  was  tbat  tbe  loss  was  caused  by  an 
act  of  God,  without  fault  of  tbe  defendant.  At  tbe  close  of 
tbe  evidence  tbe  defendant  requested  tbe  trial  court  to  direct 
a  verdict  for  it  on  tbe  ground  tbat  tbe  evidence  disclosed  no 

*As  to  whether  a  common  carrier  is  liable  for  loss  of  or  injury  to 
freight  from  weather  conditions,  see  foot-note  appended  to  Herring 
V.  Chesapeake  A  W.  R.  Co.  (Va.),  9  R.  R.  R.  262,  32  Am.  &Eng.  R. 
Cas.,  N.  S.,  262,  where  all  the  preceding  authorities  in  this  seriea 
are  collected  or  referred  to. 


fT-'  ^      ^''^     U""""^^  *"  denied'  a?<»  *»»« 


"J«  •**^  ^.    r^r/7r«rdict  returned  for  tbe 

?^'  ^^  oo  /^  ^jory*  fj^aat  appealed  from   ao  order 

f ;  ^CS'^ifj^    Tb^J^S notmihsi^iiAxnfL  the  verdict 

?^riP^ '^t^tiBl     V,-  Acre  to  be  considered  is  whether 

i/^'  ''li^ipMl <fj^foBing  to  direct  a  verdict  for  the  dc- 

T^fJourt^^lplicBble  to  this  case  is  well  settled. 

i^ ^i     T^ ^r'd^i^^ excuse  a  common  carrier  for  loss  of 

feo^^aa  Bct  0^  ^lesion,  yet,  where  the  negligence  of  tbe 

^^  itf  *^'^  ^^^ot  contributes  to  the  loss,  he  is  liable 

go^tt  co^vheD  bo^e^^^*  i^  '8  shown  that  the  loss  was  due 

^^^Lfof,    ^^^iog  cause,  the  burden  is  on  the  opposite 

f^^rt  oy^Pfuah  sucb  negligence  of  the  carrier.     Railroad 


l^y  to  e^t^z"  10  V/b\1  176,  19  L.  Ed.  909;  Wolf  v.  Express 

2^  V.  ^^^^%u  97  Am.  Dec.  406,  and   notes.     It  being  un- 

Co^\  ^^  *^^* this  case  that  the  loss  was  due  proximately  to  the 

diBpo^^  '^^^t  cf  God — the  burden  was  on  tbe  plaintifis  to 

Bt^^'^'T^^ftbe  defendant  did   or  omitted  to  do,  in  tbe  trans- 

gbo-^  •  ^  of  tbei^  stock,  that  which  a  reasonable  and  prudent 

portatiofl  ^jj  jjj^^g  done  or  refrained  from   doing,  and  that 

p^''^^^  ^ligence  was  an  active  and  co-operative  cause  of  the 

sucb    ^^  jjave,  then,  this  question:    Is  the  evidence  sufiB- 

*^*nt  to  sustain  the  finding  of  the  jury,  to  the  effect  that   the 

Sl^endant  was  guilty  of  such  negligence?     We  answer   it  in 

the  negative.     There  is  but  little  conflict  in   the  evidence, 

^hich  establishes  the  following  facts:    The  train  containing 

the  two  cars  of  stock  left  Minot  on  the  morning  of  March  i4tb 

at  8:3S>  ^^^  consisted  of  43  loaded    cars.     The  2  cars,  and 

3  others,   containing  immigrants'   movables,  including  live 

stock,  constituted  the  rear  of  the  train.     A  short  distance 

^est  of  Minot,  on  an  up  grade,  the  train  encountered   a  head 

wind,  and  was  45  minutes  behind  time  when  it  reached  Des 

t^acs,  a  siding  with  a  section  house,    13  miles  west  from 

Minot.     At  this  point  7  cars  were  taken  out  of  tbe  train 

and  left  on  a  side  track,  and  the  train  about  noon   started 

on  west.     At  this  time,   according    to    the    testimony   of 

one  of  the  plaintiffs,  it  was    snowing  and  the  wind  was 

blowing,  but  it  was  not  very  cold,   and   it  was  not  until 

the  train  was  some  distance  west  of  Des  Lacs  that  it  got  into 

the  blizzard.     The  testimony,   however,   of   the  conductor 

of  the  train,  and  that  of  one  of  his  brakemen,  tends  to  show  that 

when  the  train  left  Des  Lacs  it  was  snowing  hard,  and  the 

wind  was  blowing  some,  but  it  was  not  cold ;  that  it  was  a 

blizzard,  and  it  was  storming  so  hard  that  tbe  signals  given 

by  the  brakeman  could  not  be  seen  the  full  length  of  the 

train,  but  there  were  then  no  signs  of  a  blockaded  road.     As 

the  testimony  of  the  conductor  and  brakeman  as  to  the  con^ 

dition  of  the  weather  is  more  favorable  for  the  plaintiffs  than 

their  own,  it  must,  for  the  purposes  of  this  appeal,  be  held 

that  the  weather  when  the  train  left  Des  Lacs  was  as  stated 
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by  them.  The  capacity  of  th^  engine  under  ordinary  condi- 
tions was  5po  tons  in  excess  of  the  weight  of  the  train  after  it 
was  lightened.  As  the  train  proceeded  westward  the 
weather  grew  colder,  and  the  storm  rapidly  increased  in  vio- 
lence and  severity;  becoming  a  raging  blizzard  before  the 
train,  two  hours  after  it  left  Des  Lacs,  reached  a  point  17 
miles  west  of  Minot,  known  as  ''Milepost  30."  Here  the  train 
ran  into  a  snowdrift,  and  could  not  go  through  it.  The  train 
was  then  backed  out  of  the  drift,  and-  a  run  made  for  it,  for 
the  purpose  of  getting  through  it  The  attempt  was  only 
partially  successful.  The  engine  and  some  15  cars  went 
through  the  drift,  and  were  cut  loose  and  taktn  to  Tagus  Sid- 
ing, 2  miles  further  west,  where  there  was  a  telegraph  station. 
The  engine  then  came  back,  and  succeeded  in  getting  out 
10  more  cars,  which  were  taken  to  Tagus.  The  engine  was 
then  returned  for  the  balance  of  the  train,  but  the  snow  had 
by  this  time  drifted  to  such  an  extent  that  the  engine  could 
not  reach  the  train,  and  returned  to  Tagus,  and  the  conductor 
sent  west  for  relief  from  a  freight  train  headed  east.  The 
engine  of  this  east-bound  train  cut  loose  from  it,  and,  with 
its  crew  and  some  10  sectionmen  with  shovels,  reached 
Tagus  between  8  and  8:30  o'clock  p.  m.,  and  proceeded  to 
milepost  30,  and  attempted  to  get  the  rest  of  the  train  out  of 
the  drift.  The  track  from  Tagus  to  milepost  30  was  com- 
paratively clear,  but  when  the  engine  neared  the  train  a 
large  drift,  from  2  to  6  feet  in  depth,  was  formed  across  the 
track,  and  when  the  engine  was  within  100  feet  of  the  train 
it  was  buried  so  deeply  in  the  snow  that  it  could  not  be 
moved  forward  or  backwards.  The  efforts  of  the  sectionmen 
to  shovel  the  engine  out  were  unsuccessful,  as  the  snow 
drifted  in  faster  than  they  could  shovel  it  out.  Efiorts  to  get 
the  engine  loose  were  continued  until  between  4  and  s  o'clock 
the  next  morning,  when  it  froze  up.  The  engineer  froze  his 
feet.  There  was  no  side  track  or  telegraph  station  at  mile- 
post 30,  which  is  a  rough,  unsettled  country,  and  no  facilities 
were  at  band  for  shelter  and  caring  for  the  stock.  The  evi- 
dence, however,  tends  to  show  that,  if  the  stock  had  reached 
Tagus,  it  might  have  been  there  cared  for.  The  blizzard 
proved  to  be  one  of  the  worst  ever  known  in  that  country. 
The  plaintiffs  and  the  train  and  section  men,  with  the  excep- 
tion of  one  man,  who,  following  the  telegraph  poles  and 
wires  as  a  guide,  succeeded  in  walking  to  Tagus,  remained  in 
the  caboose  of  the  train,  living  upon  food  taken  from  the 
immigrants'  cars.  It  was  some  four  days  before  relief  came 
to  them  and  the  train,  by  means  of  rotary  snowplows  cleaning 
the  track.  The  stock  perished  from  the  cold  while  the  cars 
were  at  milepost  30.  The  crew  of  the  train  were  experienced 
men,  and  familiar  with  the  road  and  country  over  and  through 
which  they  were  running  the  train.  The  complaint  allege?, 
among  other  acts  of  negligence  of  the  defendant,  that  the 
train  ran  too  slow,  and  was  behind  time,  and  that  the  engine 
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was  not  of  sufiBcient  capacity  'to  handle  the  train.  Those 
matters  were  rightly  eliminated  from  the  case  by  the  trial 
court,  for  the  fact  that  the  train  was  behind  time  was  not 
material,. for,  if  the  train  had  been  on  time,  whether  it  would 
or  would  not  have  escaped  the  storm  and  snowdrift  is  a  mere 
matter  of  conjecture.  The  undisputed  evidence  shows  that 
the  engine  was  of  ample  capacity  to  manage  the  train  under 
normal  conditions. 

Two  specifications  of.  alleged  negligence  were  submitted  to 
the  jury,  and  the  plaintiffs  here  urge  that  the  evidence  is 
sufficient  to  sustain  a  verdict  in  their  favor  as  to  each  of 
them.  The  first  one  was  to  the  efiect  that  the  defendant  was 
guilty  of  negligence  in  not  setting  out  more  cars  at  Des  Lacs, 
and  in  running  the  train,  with  the  cars  of  live  stock,  into  the 
storm.  The  defendant's  management  of  the  train  at  Des 
Lacs  must  be  judged  by  the  facts  as  they  appeared  to  the 
trainmen  at  the  time.  If  they  could  have  known  or  have  rea- 
sonably anticipated  that  the  storm  would  prove  an  unprec- 
edented blizzud,  there  might  be  some  reason  for  claiming 
that  they  were  negligent  in  the  particulars  complained  of. 
But  they  did  not  possess  this  post  factum  knowledge,  and 
they  cannot  be  charged  with  negligence  because  they  did  not 
judge  with  mathematical  certainty  just  how  many  cars  it  was 
necessary  to  side  track  at  Des  Lacs  to  enable  the  train  to  get 
to  a  place  where  the  live  stock  could  be  cared  for.  Nor  were 
they  negligent  in  going  on  west  with  the  train  at  the  time 
and  under  the  circumstances  disclosed  by  the  evidence. 
They  then  had  an  unobstructed  track,  and,  although  it  was 
then  storming,  they  could  not  have  reasonably  anticipated  the 
terrible  conditions,  due  to  snow,  wind,  and  cold,  which  con- 
fronted them  a  few  hours  later.  The  second  specification  of 
alleged  negligence  submitted  to  the  jury  was  that  the  defend- 
ant was  negligent  in  handling  the  train  after  it  was  stuck  in 
the  snow  at  milepost  30.  The  plaintiffs'  contention  in  this 
connection  is  that  it  was  negligence  to  run  the  train  into  the 
drift.  Tested  by  the  result,  it  may  possibly  have  been  an 
error  of  judgment  to  back  the  train  and  make  a  run  for  the 
drift  in  an  attempt  to  get  through  it,  but  there  is  no  evidence 
to  show  that  the  act,  under  the  circumstances  disclosed  by 
the  evidence,  was  negligence. 

The  plaintiffs  further  claim  that  ''to  leave  this  train  in  the 
drift,  unassisted,  one  whole  afternoon,  until  after  eight 
o'clock  at  night,  was  negligence;  that  the  evidence  shows 
ample  opportunity  to  aid  and  assist  the  train;  that  plaintiffs' 
stock  could  readily  have  been  brought  to  a  place  of  protec- 
tion and  safety;  that  there  was  a  clear  track,  and  assistance 
could  have  been  sent  from  the  east  or  west  to  this  stalled 
train,  which,  if  helped  through  this  drift,  would  have  gone 
readily  on  its  way;  and  that  the  failure  to  do  so,  under  the 
circumstances,  was  negligence."  We  discover  no  evidence 
in  the  record  supporting  these  claims.    The  efforts  made  by 
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the  trainmen  to  get  the  train  out  of  the  drift  during  the  after- 
noon have  been  stated,  and  need  not  be  repeated.  If  there 
was  any  reasonable  opportunity  to  assist  the  train,  except  as 
we  have  stated,  or  any  way  to  have  readily  brought  the  stock 
to  a  place  of  safety,  we  have  failed  to  discover  it  by  a  some- 
what careful  reading  of  the  record.  It  is  true,  there  was  a 
comparatively  cleai  track  for  some  distance  to  the  west  of 
milepost  30,  but  there  was  no  evidence  that  the  track  was 
opened  to  Minot  after  the  train  was  stalled  in  the  drift,  or 
that  it  was  then  practicable  to  secure  relief  from  there.  There 
is  no  evidence  tending  to  show  that  the  train  crew  did  not 
send  for  relief  to  the  only  available  source  as  soon  as  they 
found  that  they  could  not  get  the  train  out  of  the  drift.  In 
short,  we  find  no  evidence  in  the  record  fairly  tending  to 
establish  the  alleged  negligence  of  the  defendant,  and  hold 
that  the  trial  court  erred  in  not  directing  a  verdict  for  it. 

It  is  always  with  reluctance  that  we  direct  a  judgment  not- 
withstanding the  verdict,  for  such  a  judgment  ought  not  to 
be  granted  unless  the  evidence  is  practically  conclusive 
against  the  verdict.  In  this  case  it  is  not  a  question  of  the 
weight  or  preponderance  of  the  evidence  or  the  credibility  of 
witnesses,  but  the  question  is  whether  there  is  any  evidence 
fairly  tending  to  support  the  verdict.  Having  reached  the 
conclusion  that  there  is  none,  the  order  appealed  from  must 
be  reversed,  and  the  case  remanded  to  the  district  court,  with 
directions  to  grant  the  defendant's  motion  for  judgment.  So 
ordered.  

Louisville  Ry.  Co.  v,  Meglemery. 

{Court  of  Appeals  of  Kentucky^  Jan,  2%  1904.,) 

[78  S.  W.    Rep.  217.] 
Excessive  Verdict. 

A  verdict  for  $1,500  for  injuries  to  the  leg  and  head  of  a  man  61 
years  old  was  not  excessive,  where  he  had  not  recovered  eiRht  months 
after  the  injury,  and  the  injuries  were  such  that  it  then  took  him 
twice  as  long  to  go  to  and  from  his  oflBce  as  before  the  injury. 
Injury  to  Street  Car  Passenger— Negligence  after  Discharging  Passen- 
ger— Contributory  Negligence— Instructions. 

An  instruction  that  if  a  street  car  company  failed  to  use  the  utmost 
care  to  allow  a  passenger  to  alight  in  safety,  and  to  move  far  enough 
from  the  car  to  prevent  his  being  struck  by  the  trailer,  and  if  such 
failure  caused  his  injury,  the  company  is  liable,  was  not  erroneous, 
in  failing  to  state  that  the  injured  person  could  not  recover  if  he  had 
not  used  ordinary  care,  where  it  was  followed  immediately  by  an 
instruction  that  did  so  state. 

Same — Same— Same— Same. 

An  instruction  that  a  passenger  injured  in  alighting  from  a  street 
car  could  not  recover  from  the  company  if  he  would  not  have  been 
injured  but  for  his  failure  to  use  ordinary  care  is  not  objectionable 
as  requiring  a  verdict  against  the  company  unless  his  negligence 
was  the  sole  cause  of  the  injury. 

Care  Due  Passenger  af^er  Vie  Has  Alighted. 

After  a  passenger  had  alighted  from  a  street  car,  so  as  to  be  free 
from  injury  from  its  forward  movement,  the  company  owed  no  further 
duty,  except  to  use  ordinary  care  to  avoid   injuring   him ;  and  if  he 
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was  injured  by  his  movement  toward  the  car,  and  the  company's  em- 
ployees, exercising  ordinary  care,  could  not  prevent  the  injury  after 
discovering  his  danger,  the  company  is  not  liable. 
Paynter,  J.,  dissenting. 

Appeal  from   Circuit  Court,  Jefferson  County,   Chancery 
Division. 
"Not  to  be  oflBcially  reported." 

Action  by  Ed  Meglemery  against  the  Louisville  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

Fanleigh,  Straus  &  Fanleigh  and  Kohn,  Bond  &  Spendie, 
for  appellant. 
M.  A.,  D.  A.  &  J.  G.  Sachs,  for  appellee. 

HOBSON,  J.  Appellee  filed  this  action  against  appellant 
to  recover  for  injuties  which  he  received  while  in  the  act  of 
alighting  from  one  of  its  cars.  The  jury,  to  whom  the  case 
was  submitted,  found  for  the  plaintiff,  and  fixed  the  damages 
at  $1,500.  The  verdict  is  not  excessive,  under  the  evidence. 
The  proof  for  the  plaintiff  shows  that  he  is  61  years  old, 
and  has  been  one  of  the  magistrates  of  the  city  for  a  number 
of  years.  On  Sunday,  August  25,  1902,  during  the  Knight 
Templars'  Conclave  at  Louisville,  he  got  on  one  of  the  motor 
cars  of  the  defendant  at  Fourth  and  Broadway.  The  motor 
car  had  a  trailer  behind  it.  When  he  reached  Third  and 
Main  he  rang  the  bell  to  get  off.  The  car  stopped.  The 
proof  for  the  plaintiff  shows  that  as  he  was  in  the  act  of 
getting  off,  having  his  right  foot  on  the  ground,  and  his  left 
foot  on  the  step,  or  between  the  step  and  the  ground,  the 
cars  made  a  sudden  lurch  forward,  and  he  was  struck  by  the 
trailer  car,  which  was  about  nine  inches  wider  than  the  motor 
car,  and  knocked  him  down,  inflicting  painful  injuries  on  his 
leg  and  head,  from  which  he  had  not  recovered  at  the  time  of 
the  trial  in  April,  1903.  He  was  then  still  unable  to  use  that 
leg  as  before.  He  was  laid  up  at  home  for  a  month,  was  on 
crutches  about  two  months,  and  at  the  trial  could  walk  all 
right  where  it  was  perfectly  level;  but,  in  going  up  and  down 
steps  or  hills,  he  had  to  give  his  left  leg  a  push  to  get  along. 
At  the  time  of  the  trial  he  still  suffered  from  the  injury, 
and  it  took  him  twice  as  long  to  walk  from  home  to  his  office 
as  before  he  was  hurt.  The  proof  for  the  defendant  tends 
to  show  that  the  trailer  was  no  wider  than  the  motor  car,  and 
that  the  plaintiff  alighted  in  safety  from  the  car,  and  started 
across  the  street,  when  a  surrey  came  by,  and  in  backing 
from  the  surrey  be  backed  against  the  trailer  car,  and  was 
thus  struck.  Five  or  six  witnesses  were  introduced  on  the  trial 
who  were  present  at  the  time  and  saw  the  occurrence.  Two 
or  three  testified  that  the  accident  occurred  as  stated  by  the 
plaintiff;  and  about  an  equal  number,  that  it  occurred  as 
claimed  by  the  defendant.  On  this  testimony,  the  court  in* 
structed  the  jury  as  follows : 

*Ki)  The    court    instructs    the    jury    that    it    was    the 
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duty  of  the  defendant,  the  Louisville  Railway  Com- 
pany, to  use  the  utmost  care  and  skill  that  prudent 
men»  engaged  in  the  same  or  like  business,  are  ac- 
customed to  use  under  the  same  or  similar  circumstances 
to  enable  the  plaintiff,  Ed  Meglemery,  to  alight  from  the  car 
in  safety,  and  to  move  far  enough  from  said  car,  if  such  mov- 
ing away  was  necessary  after  so  alighting,  to  prevent  his 
being  struck  or  injured  by  the  trailer  with  said  car;  and  if 
you  believe  from  the  evidence  that  the  defendant  failed  to 
use  such  care,  and  that  by  reason  of  such  failure  the  plaintiff 
was  prevented  from  getting  out  of  the  way  of  defendant's  car 
after  he  alighted  therefrom,  and  was  injured  thereby,  then 
the  law  is  for  the  plaintiff,  and  you  will  so  find. 

'^(2)  It  was  the  duty  of  the  plaintiff,  Ed  Meglemery,  to 
exercise  ordinary  care  for  his  own  safety  in  aligbtine  from 
said  car  and  moving  away  from  the  same,  if  such  moving 
away  was  necessary ;  and  if  you  believe  from  the  evidence 
that  the  said  Meglemery  negligently  failed  to  exercise  such 
care,  or  negligently  remained  so  close  to  said  car  as  that  he 
was  struck  by  the  trailer  and  injured,  and,  but  for  such 
negligent  failure  on  the  part  of  the  plaintiff  to  move  away 
from  said  car  when  he  alighted  therefrom,  said  injury  would 
not  have  been  received  by  him,  then  the  law  is  for  the  de- 
fendant, and  you  will  so  find." 

Appellant  complains  that  the  first  instruction  was  not 
modified  so  as  to  show  that  the  plaintiff  could  not  recover  if 
he  failed  to  exercise  ordinary  care;  and  it  is  insisted  that  this 
error  is  carried  into  the  second  instruction,  and  that  by  it 
the  jury  was  charged  not  to  find  against  appellee  on  account 
of  his  contributory  negligence  unless  such  negligence  was  the 
sole  cause  of  his  injury.  Appellant  also  complains  that 
the  real  issue  in  the  case  was  not  presented  to  the  jury  by  the 
instructions;  insisting  that  the  following  instruction,  which 
it  asked,  should  have  been  given : 

''(4)  The  court  instructs  the  jury  that  after  the  plaintiff 
alighted  in  the  street  from  the  defendant's  car,  so  as  to  be 
free  from  injury  by  its  forward  movement,  the  defendant 
ceased  to  owe  the  plaintiff  any  further  duty,  except  to  use 
ordinary  care  to  avoid  injuring  him ;  and  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  was  injured  by  a  back- 
ward movement,  or  movement  towards  the  car,  on  his  part, 
caused  by  an  approaching  vehicle  in  the  street,  or  from  any 
other  cause  over  which  the  defendant  had  no  control,  and 
that  by  ordinary  care  on  the  part  of  the  defendant's  em- 
ployees in  charge  of  said  car  the  injury  to  the  plaintiff  could 
not  have  been  avoided  after  they  discovered,  or  could  by  ordi- 
nary care  on  their  part  have  discovered,  plaintiff's  peril,  and 
by  the  exercise  of  ordinary  care  could  then  have  avoided  in- 
juring him  by  stopping  the  car,  the  law  is  for  the  defendant, 
and  the  jury  so  find." 

We  are  unable  to  see  that  there  was  any  error  in  instruc- 
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tions  I  and  2  given  by  the  coart.  They  are  to  be  read 
together,  and,  when  so  read,  state  plainly  that  the  plaintiff 
cannot  recover  if  he  failed  to  exercise  ordinary  care,  and  bnt 
for  this  would  not  have  been  injured.  In  order  to  find  for 
the  defendant  under  instruction  2,  it  was  not  necessary  for 
the  jury  to  believe  from  the  evidence  that  the  plaintiff's  neg- 
ligence was  the  sole  cause  of  his  injury.  If  it  was  due  in  part 
to  the  plaintiff's  negligence  and  in  part  to  the  defendant's 
negligence,  then  he  could  not  recover,  if,  but  for  his  own 
negligence,  the  injury  would  not  have  happened.  Instruc- 
tion 4,  which  was  refused  by  the  court,  states  the  law  cor- 
rectly, and,  with  this  instruction  before  them,  the  mind  of 
the  jury  would  have  been  brought  more  directly  to  the  issue 
they  were  to  try.  It  defines  the  duty  owing  by  the  defendant 
to  the  plaintiff,  and  shows  when  and  under  what  circum- 
stances the  duty  would  cease.  It  presented  to  the  jury  the 
theory  of  the  case  on  which  alone  all  the  testimony  intro- 
duced by  the  defendant  was  given,  and,  on  the  whole  case,  we 
conclude  that  the  refusal  to  give  the  instruction  was  prejudi- 
cial to  the  substantial  rights  of  the  defendant. 

For  this  error  alone,  the  judgment  appealed  from  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

PAYNTER,  J.,  dissents. 


Sharp  v.  New  Orleans  City  R.  Co. 

{Supreme  Court  of  Louisiana^  June  22 j  1903, ) 

[35  So.  Rep.  614.] 

Carriers — Negligence— Injury  to  Passengers.^ 

It  is  not  negligence  for  a  street  car  to  start  while  a  passeng'er  is 
in  tiie  act  of  passing^  from  the  platform  into  the  car. 

(Syllabus  bj  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Walter 
Byers  Sommerville,  Judge. 

Action  by  Frank  Sharp  against  the  New  Orleans  City  Rail- 
road Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

John  F.  C.  Waldo,  and  Dinkelspiel  &  Hart,  for  appellant. 
Denegre,  Blair  &  Denegre  and  Victor  Leovy,  for  appellee. 

PROVOSTY,  J.  Plaintiff,  a  man  over  70  years  old,  and 
weighing  220  pounds,  hailed  a  street  car  at  the  corner  of 
Basin  and  Canal  streets,  in  the  city  of  New  Orleans.  He  was 
accompanied  by  his  wife.  He  carried  an  umbrella.  Whether 
he  did  not  also  have  a  paper  bag  of  grapes  in  his  hands  is  a 
disputed  point  in  the  case.  The  car  was  on  Basin  street,  the 
river  side,  and  was  going  towards  Canal.     The  tracks  go  into 

*See  generally,  monographs,  1  R.  R.  R.  904,  24  Am.  &  Bng.  R.  Cas., 
N.  8.,  904;  3  R.  R.  R.  589,  26  Am.  &  Bng.  R.  Cas.,  N.  8.,  589. 
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Canal  by  a  wide,  easy  carve,  turning  to  the  left,  or  towards 
the  river.  The  car  stopped  just  short  of  the  crossing,  or  pro- 
longation of  the  Canal  street  sidewalk,  across  Basin  street. 
Plaintifi  was  on  the  wrong  side  of  the  car  for  getting  in,  so 
that  he  and  his  wife  had  to  go  around  the  car.  In  doing  so 
they  passed  around  the  rear  end  of  the  car.  The  witnesses 
do  not  differ  as  to  where  plaintifi  and  his  wife  stood  in  hail- 
ing the  car,  but  they  disagree  somewhat  as  to  whether  the 
car  was  short  of  the  crossing,  or  stood  on  it,  or  had  passed  it, 
when  plaintiff  attempted  to  get  on.  We  adopt  the  statement 
of  the  motorman,  who  says  he  stopped  at  the  usual  place — 
sliort  of  the  crossing.  Plaintiff's  wife  got  on,  and  plaintiff 
followed  or  attempted  to  follow.  At  this  point  begins  the 
serious  divergence  in  the  testimony,  and  arises  the  question 
upon  which  the  case  must  turn. 

Plaintifi' says  the  car  was  started  before  he  had  gained  a 
secure  foothold  on  the  platform,  and  while  he  had  one  foot 
on  the  platform  and  was  in  the  act  of  lifting  the  other  foot 
from  the  step,  and  that  he  lost  his  balance  from  the  jerk  of 
the  car,  and  could  not  maintain  his  hold  on  the  car  as  it 
rounded  the  curve,  and  so  he  fell. 

Defendant  says  that  plaintifi  was  already  on  the  platform 
and  in  the  act  of  stepping  into  the  doorway. 

Accordingly,  as  the  one  or  the  other  of  these  statements  is 
accepted,  the  case  must  be  decided.  If  the  car  was  started 
before  plaintifi  had  gained  a  secure  footing  on  the  platform, 
the  defendant  company  was  negligent  and  is  responsible. 
Wardlev.  Railroad  Co.,  35  La.  Ann.  202;  Howell  v.  Railroad, 
22  La.  Ann.  603;  Lehman  v.  Railroad  Co.,  37  La.  Ann.  705; 
Nash  V.  Railroad,  52  La.  Ann.  1199,  27  South.  661;  Kelly  v. 
Railroad  Co.  (recently  decided),  32  South.  388;  Kennon  v. 
Railroad,  51  La.  Ann.  1599,  26  South.  466;  Boikins  v.  Rail- 
road, 48  La.  Ann.  831,  19  South.  737.  On  the  other  hand,  if 
plaintifi  was  on  the  platform  and  about  to  enter  the  doorway, 
the  defendant  is  not  responsible;  for  it  is  not  charged  in  the 
petition,  and  it  is  not  shown,  that  the  movement  of  the  car, 
either  in  starting  or  after  getting  under  way,  was  negligent 
or  out  of  the  ordinary;  and  certainly  it  is  not  necessary  to 
wait  until  the  passenger  has  taken  his  seat,  or  even  has 
entered  the  doorway,  before  starting  a  car.  Such  a  rule 
would  preclude  the  carrying  of  passengers  on  the  platform, 
and  would  materially  afiect  the  expeditious  operation  of  the 
cars;  and  to  no  purpose,  since  experience  shows  that  the 
contrary  practice  is  not  usually  attended  with  any  danger. 
It  has  been  decided  that  street  cars  need  not  wait  until  pas- 
sengers are  seated  before  starting.  Herbich  v.  North  Jersey 
St.  Ry.  Co.  (N.  J.  Sup.)  47  Atl.  427.  If  defendant  exercised 
due  care  in  the  operation  of  the  car,  it  is  clearly  not  respon- 
sible for  plaintifi's  fall  and  injury.  Cars  cannot  be  started 
without  some  jerk,  and  cannot  be  run  in  a  curve  without  de- 
veloping a  centrifugal  force.     The  dangers  from  these  causes 
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are  iocident  to  traveling  on  the  cars,  and  a  traveler  assumes 
the  risk  of  them.  Aiken  v.  Southern  R.  R.  Co.,  104  La.  163, 
29  South,  i;  Gretzner  v.  R.  R.  Co.,  lo;  La.  270,  29  Sooth. 
496;  Black  V.  R.  R.  Co.  (Sup.)  37  N.  Y.  Sapp.  831. 

In  his  statement  regarding  the  untimely  starting  of  the  car, 
plaintiff  is  corroborated  by  the  witnesses  Dennis  and  Levy; 
and  the  condactojr,  in  his  statement  that  plaintiff  was  already 
on  the  platform  and  was  entering  the  doorway,  is  corrobo- 
rated directly  by  plaintiff's  witness  Phelan,  and  inferentiaUy 
by  the  two  witnesses  Oster,  nncle  and  nephew. 

The  witness  Dennis  is  a  colored  man,  who  at  the  time  ql 
the  accident  was  a  driver  for  the  New  Orleans  Excavating 
Company,  and  at  the  time  of  the  trial  had  lost  his  job.  He 
was  on  his  wagon,  driving  across  Canal  street  towards  the 
car.  The  car  bad  come  up  Basin  street  into  Canal,  and  he 
had  come  down  Basin  street  into  Canal,  Canal  and  Basin 
being  intersecting  streets.  While  plaintiff  was  in  the  act  of 
entering  at  the  rear  end  of  the  car  on  the  wood  side,  it  is 
doubtful  whether  the  body  of  the  car  was  not  interposed  be- 
tween him  and  the  witness.  The  track  is  2i  feet  from  the 
curb;  the  side  of  the  car,  therefore,  was  about  6  inches  from 
the  curb.  Placing  the  wheel  of  the  wagon  equally  close  to 
the  curb,  the  wagon  and  the  car  would  be  on  a  line  fronting 
each  other.  Even  placing  the  witness  on  the  side  of  the 
wagon  next  to  the  curb  (and  the  probability  is  that  he  was 
on  the  further  side,  since  he  was  driving,  and  had  a  com- 
panion with  him),  and  his  opportunity  for  seeing,  as  be  claims 
he  did,  was  scant  indeed. 

The  witness  Levy  was  on  the  other  side  of  Canal  street, 
which  is  100  feet  wide.  His  attention  was  centered  on  bis 
two  little  boys,  who  were  playing  in  the  street,  when  it  was 
attracted  to  the  plaintiff  by  some  one  hallooing,  ''Oh,  my 
God!"  He  saw  plaintiff  hanging  onto  the  car  with  one  foot 
on  the  step,  and  saw  him  fall  as  the  car  was  swinging  around 
th»  curve. 

Plaintiff's  witness  Phelan  was  at  the  corner  near  the  car; 
that  is  to  say,  within  a  few  feet.  He  says  plaintiff  was  on 
the  platform,  in  the  act  of  entering  the  doorway.  The  two 
witnesses  Oster,  uncle  and  nephew,  were  driving  a  covered 
wagon  across  Canal  street,  and  were  passing  the  car  when 
plaintiff  fell  right  in  front  of  their  horse,  8  or  10  feet  ahead. 
They  saw  plaintiff  fall  out  of  the  car,  but  did  not  see  him  hang- 
ing to  the  side  of  the  car,  ?s  he  would  have  been  if  plaintiff 
and  Dennis  and  Levy  were  correct  in  their  statement  of  how 
plaintiff  fell. 

We  have,  then,  plaintiff  and  Levy  and  Dennis  testifying 
one  way,  and  the  conductor,  Phelan,  and  the  two  Osters 
testifying  the  other  way,  with  Dennis  so  located  that  his  hav- 
ing been  in  a  position  to  see  is  doubtful,  and  the  witness 
Levy  at  some  distance,  and  his  attention  attracted  only  after 
the  accident  had  sufficiently  progressed  for  the  cries  of  dis- 
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tress  to  beRin.  In  this  condition  of  the  case  we  have  to 
agree  with  the  judge  a  quo,  by  whom  the  case  was  tried,  jury 
having  been  waived,  that  the  proof  preponderates  on  the 
side  of  defendant,  or,  at  any  rate,  that  plaintiff  has  not  made 
his  case  su£Bciently  certain,  although  we  must  say  that  it  is 
singular  that  plaintiff  should  have  fallen — a  man  accustomed 
to  riding  on  the  cars  and  holding  with  one  hand,  as  we  find 
be  was — and  the  car  moving  slowly.  But  we  have  to  take 
the  case  as  we  find  it. 
The  judgment  is  afiBrmed. 


Hill  v.  Northern  Pac.  Ry.  Co. 

{Supreme  Court  of  Washington^  Jan,  2,  1904,) 

[74  Pac.  Rep.  1054.] 

Carriers  of  Freight— Stipulation  as  to  Value— Limitation  of  Liability.* 
A  carrier  and  a  shipper  have  a  right  to  stipulate   in   advance   the 
value  of  goods  shipped,  and  to  limit  the  carrier's  liability  in  case  of 
their   loss   or   damage    from  any   canse  except  collision  or  from  cars 
being  thrown  from  the  track. 

Appeal  from  Superior  Court,  Snohomish  County;  John  C. 
Denney,  Judge. 

Action  by  J.  Clyde  Hill  against  the  Northern  Pacific  Rail- 
way Company.  From  the  judgment  rendered,  plaintiff 
appeals.     Affirmed. 

E.  D.  Tier  ill  and  Cooley  &  Horan,  for  appellant. 
B.  S.  Grosscup  and  A.  G.  Avery,  for  respondent. 

DUNBAR,  J.  This  is  an  action  at  law  for  the  recovery  of 
$278.55,  the  alleged  true  value  of  certain  household  goods 
shipped  from  Tacoma,  Wash,  to  Everett,  Wash.,  over  re- 
spondent's railroad,  and  which  were  lost  in  transit.  The 
complaint  is  the  ordinary  complaint  in  such  actions,  alleging 
the  value  of  the  goods  lost  to  be  $278.55.  The  answer  admits 
the  shipment  of  the  goods,  but  pleads  that  they  were  shipped 
under  a  certain  contract,  in  which  the  agreed  value  of  the 
goods  was  $5  per  hundred  pounds.  The  contract  upon  which 
the  defense  is  based  is  as  follows: 

Northern  Pacific  Railway  Company. 
Property  Release. 

Tacoma  2-7  1902. 

Consigner  and  Destination.     Description  of  Articles. 

J.  C.  Hill  H.  H.  Goods 

Everett  Released  Value  of  this 

Wash.  shipment  is  agreed  to 

be  5.00  per  100  lbs. 

In  consideration  of  the  Northern  Pacific  Railway  Company  having 
received  the  above  property  from  R.  C.  Bulgerconsigned  to  J.  C.  Hill, 

*As  to  whether  a  carrier  can  limit  its  liability,  see  foot-note  ap- 
pended to  Morse  v.  Canadian  Pac.  Ry.  Co.  (Me.),  9  R.  K.  R.  296,  32 
Am.  &Eng.  R.  Cas.,  N.  8.,  296,  where  all  the  pireceding  anthorities 
in  this  series  are  collected  or  referred  to. 
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to  be  transported  from  Tacoma  Station  to  £/verett  Station*  I  hereby 
Release  Said  Company,  and  each  and  every  other  Railroad  over  whose 
Lines  said  Goods  may  pass  to  destination,  from  any  and  all  Damage 
that  may  occur  to  said  Goods  arising  from  leakage  or  decay,  chafini^ 
or  breakage,  dapiage  by  fire  while  in  transit  or  at  Stations,  loss  or 
damage  from  effect  of  heat  or  cold,  or  from  any  other  cause  not  the 
result  of  collisions  of  trains,  or  of  cars,  being  thrown  from  the  track 
while  in  transit.  And,  I  further  guarantee  to  said  Company  or  other 
Railroad  Companies,  that  any  and  all  freight  or  other  necessary 
charges  that  may  accrue  as  provided  by  tariffs  of  said  Road  or  Roads, 
shall  be  paid  by  consignee  within  twenty-four  hours  after  arrival  of 
said  Goods  at  destination,  and  in  case  such  charges  are  not  so  paid, 
the  said  Company  or  Company  holding  said  Goods  may  send  tbem 
to  warehouse,  or  sell  them  for  charges,  without  further  recourse 
to  me. 

I  do  also  release  said  Company  from  all  loss  or  damage  that  may 
occur  to  any  freight  shipped  by  me,  above  entered,  after  it  has  been 
unloaded  from  the  cars  at Station  on  their  line. 

Witness,  W.  G.  Bassett, 

R.  C.  Bulger,  Shipper. 

Respoadent  ascertained  the  number  of  pounds  shipped, 
and  tendered  $19.25,  the  sum  which  it  alleged  to  be  due  under 
such  contract.  At  the  close  of  the  evidence  the  court  directed 
a  verdict  against  the  defendant  for  $19.25,  upon  which  judg- 
ment was  entered,  and  from  which  judgment  this  appeal  is 
prosecuted. 

The  appellant  contends  that  the  contract  is  void  for  the 
reasons:    (i)  That  it  is    contrary    to  public    policy;  and 
(2)  that  it  is  without  consideration.     It  is  well  established,  we 
think,  by  judicial  decision,  that  a  common  carrier  cannot  re- 
lieve itself  by  contract  from  its  common-law  liability  for  dam- 
ages to  or  loss  of  goods  consigned  to  it.     But  it  does  not 
seem  to  us  that  that  question  is  involved  in  this  case.     It  is 
simply  the  question  of  whether  the  carrier  and  the  shipper 
have  a  right  to  stipulate  or  agree  in  advance  of  the  shipment 
concerning  the  value  of  the  goods  shipped,  and   it  seems  to 
us  that  this  qaestion  was  squarely  decided  in   Hart  v.  Penn- 
sylvania R.   Co.,    112  U.  S.  331,  5   Sup.  Ct.  151,  28  L.  Ed. 
717,  where  it  is  held  that  where  a  contract  of  -carriage  signed 
by  the  shipper  is  fairly  made  with  a  railroad  company, 
agreeing  on  a  valuation  of  the  property  carried,  with  the 
rate  of  freight  based  on  the  condition  that  the  carrier  assumes 
liability  only  to  the  extent  of  the  agreed  valuation,  even  in  case 
of  loss  or  damage  by  the  negligence  of  the  carrier  the  con- 
tract will  be  upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the  carrier 
may    be    responsible     and  the  freight    he    receives,   and 
of  protecting    himself    against    extravagant    and    fanciful 
valuations.     There    the    contract    was    entitled,   "Limited 
Liability    Live-Stock    Contract    for    United    Railroads  of 
New  Jersey  Division,   No.   206,"   and   it  was  agreed  that 
the  shipper  had   delivered   to    the  company,   into  safe  and 
suitable  cars,  one  car,  five  horses,  upon  the  following  terms 
and  conditions:    First  the  shipper  was  to  pay  freight  thereon 
to  said  company  at  the  rate  of  94  cents  per   100  pounds,  and 
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the  carrier  assumed  liability  as  follows:  If  horses  or  mules^ 
not  exceeding  $200  each  (with  some  other  provisions,  which 
are  not  pertinent).  One  of  the  horses  was  killed,  and  it  de- 
veloped that  they  were  race  horses;  and  suit  was  brought 
against  the  company  for  the  recovery  of  the  alleged  value  of 
the  horse  at  $15,000,  together  with  damages  for  $3,000  for  the 
injury  to  another  horse,  and  $3,500  for  the  injury  to  still 
another.  It  was  admitted  by  the  defendant  that  the  damages 
sustained  by  the  plaintiff  were  equal  to  the  full  amount  ex- 
pressed in  the  bill  of  lading,  and  the  court  instructed  the  jury 
that  the  amount  recovered  could  not  exceed  the  value  ex- 
pressed in  the  bill  of  lading.  This  case  was  appealed,  and 
finally  reached  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  affirmed;  the  Supreme  Court,  in  the 
course  of  its  opinion,  saying:  ''The  presumption  is  con- 
clusive that,  if  the  liability  had  been  assumed  on  a  valuation 
as  great  as  that  now  alleged,  a  higher  rate  of  freight 
would  have  been  charged.  The  rate  of  freight  is  indissolubly 
bound  up  with  the  valuation.  If  the  rate  of  freight  named  was 
the  only  one  offered  by  the  defendant,  it  was  because  it  was 
a  rate  measured  by  the  valuation  expressed.  If  the  valuation 
was  fixed  at  that  expressed,  when  the  real  value  was  larger, 
it  was  because  the  rate  of  freight  named  was  measured  by  the 
low  valuation.  The  plaintiff  cannot  claim  a  higher  valua- 
tion, on  the  agreed  rate  of  freight"  The  same  thing  may  be 
said  in  this  case.  In  addition  to  the  fact  that  the  presump- 
tion may  be  considered  conclusive  that,  if  the  liability  had 
been  assumed  on  a  valuation  as  great  as  that  now  alleged,  a 
higher  rate  of  freight  would  have  been  charged,  the  undis- 
puted testimony  shows  that  this  contract  was  entered  into 
with  the  special  understanding  and  in  accordance  with  the 
general  rule  of  the  company,  which  was  made  known  to  all 
shippers,  that  the  contract  under  which  the  goods  were 
shipped  was  a  contract  for  a  less  rate  than  the  ordinary  con- 
tract, where  there  was  no  limitation  of  value  placed  upon  the 
goods;  the  testimony  showing  that  the  ordinary  shipping 
rates  were  li  times  larger  than  the  rates  charged  on  this 
limited  valuation  waybill.  The  court  stated  in  that  case  that 
it  was  the  law  df  that  court  that  a  common  carrier  might  by 
special  contract  limit  his  common-law  liability,  but  that  he 
could  not  stipulate  for  exemption  from  the  consequences  of 
his  own  negligence  or  that  of  his  servants,  and  many  cases 
are  cited  to  sustain  the  conclusion  reached;  and  the  qualifica- 
tion on  the  prohibition  against  common  carriers  to  escape 
the  common-law  liability  was  justified  in  the  following  lan- 
guage: ''There  is  no  justice^  in  allowing  the  shipper  to  be 
paid  a  large  value  for  an  article  which  he  has  induced  the 
carrier  to  take  at  a  low  rate  of  freight  on  the  assertion  and 
agreement  that  its  value  is  a  less  sum  than  that  claimed  after 
a  loss!  It  is  just  to  hold  the  shipper  to  his  agreement,  fairly 
made,  as  to  value,  even  where  the  loss  or  injury  has  occurred 

11  R  R  R~43 


674       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas.  N  S 

Hill  V,  Northern  Pac.  Ry.  Co 

through  the  negligence  of  the  carrier.     The  effect  of  the 
agreement  is  to  cheapen  the  freight  and  secure  the  carriage, 
if  there  is  no  loss;  and  the  effect  of  disregarding  the  agree- 
ment, after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should  assume.     The  agreement 
as  to  value,  in  this  case,  stands  as  if  the  carrier  had  asked 
the  value  of  the  horses,  and  had  been  told   by  the  plaintiff 
the  sum  inserted  in  the  contract."    And  certainly  that  is  the 
agreement  of  the  value  in  the  case  at  bar,  for  the  words, 
^'Released  Value  of  this  shipment  is  agreed  to  be  5.00  per 
100  lbs.,''  are  as  easily  understood  to  be  a  valuation  to  which 
the  liability  of  the  company  is  limited  as  was  the  agreement 
in  the  case  under  discussion  by  the  Supreme  Court  of  the 
United  States.     The  limitation  as  to  value,  when  fairly  agrecK] 
upon,  it  seems  to  us,  can  work  no  injury  to  either  party.     If 
the  goods  are  successfully  transported,  the  shipper  is  bene- 
fited by  the  agreement  which  he  entered  into;  if  they  are 
lost,  the  carrier  is  benefited  by  such  agreement;  and,  as  said 
by  the  court  in  the  Hart  Case:    '^There  is  no  violation   of 
public  policy.     On  the  contrary,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant  to  the  soundest  prin- 
ciples of  fair  dealing  and  of  the  freedom  of  contracting,  and 
thus  in  conflict  with  public  policy,  if  a  shipper  should   be 
allowed  to  reap  the  benefit  of  the  contract  if  there  is  no  loss, 
and  to  repudiate  it  in  case  of  loss."     It  is  useless  to  enter 
into  an  analysis  of  all  the  cases  on  this  subject.     A  great 
majority  of  the  cases  are  collated  in  the  case  we  have  jast 
mentioned,  and  are  ably  analyzed,  and  the  law  announced  in 
that  case  has  been  recognized  in  nearly  all  the  jurisdictions  in 
the  United  States  as  the  established  law  on  this  subject.     It  is 
asserted  in  the  reply  brief  of  the  appellant  that  he  does  not  dis- 
pute the  rule  announced  in  that  case,  but  that  the  courts,  while 
recognizing  the  rule  therein  laid  down,  have  almost  as  uni- 
versally drawn  a  sharp  distinction  between  a  case  where  there 
was  an  agreed  valuation  and  the  case  where  the  value  was  ar- 
bitrarily fixed  by  the  carrier,  or  where  the  value  inserted  was  a 
released  valuation,  not  calculated  to  be  or  to  approach  the  real 
value  of  the  goods.     An  examination  of  the  cases  cited  we  do 
not  think  sustains  this  contention,  and,  even  where  there  has 
been  an  attempt  to  make  this  distinction,  it  has  been,  in 
principle,  a  failure.     The  contract  establishing  the  released 
valuation  must  be  construed  to  embrace  the  real  valuation. 
At  all  events,  it  is  the  valuation  agreed  upon  between  the 
shipper  and  the  carrier  as  a  basis  of  charges  for  transporta- 
tion, and  upon  which  agreed  liability  is  based.     The  case  of 
Black  V.  Goodrich  Transportation  Co.,  55  Wis.  319,  13  N.  W. 
244,  42  Am.  Rep.  713 — a  case  which  it  is  claimed  makes  the 
distinction  contended  for  by  the  appellant — even  while  recog- 
nizing the  doctrine  announced  in  the  Hart  Case,  was  based 
upon  an  entirely  different  contract  from  the  one  here  under 
discussion.     In  that  case  the  contract  is  so  meagerly  set  forth 
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that  we  caa  only  judge  of  its  entirety  by  what  was  said  by 
the  court,  the  court  in  that  case  saying:  ''The  courts  all 
seem  to  hold  that  a  carrier  will  not  be  held  to  have  limited 
his  liability  against  his  own  or  his  agent's  negligence  unless 
his  contract  expressly  so  provides.  In  interpreting  his  con- 
tract* it  will  not  be  so  construed,  except  upon  the  plain 
language  of  the  contract.  If  the  words  stamped  upon  this  con- 
tract can  be  construed  into  a  contract  to  limit  the  liability  of 
the  appellant  to  the  sum  of  $20  in  case  of  loss,  it  must  be  so 
construed  as  to  limit  such  liability  only  in  case  of  loss  with- 
out the  fault  of  the  appellant,  his  agents  or  servants."  But 
this  question  is  eliminated  from  the  contract  under  discus- 
sion by  the  very  terms  of  the  contract  itself,  for  it  specifically 
releases  the  company  from  responsibility  for  any  other  dam- 
ages than  those  occurring  as  the  result  of  collisions  of  trains, 
or  from  cars  being  thrown  from  the  track  while  in  transit. 
In  this  case  the  damage  was  due  to  the  cars  running  into  a 
slide.  In  any  event,  there  is  no  testimony  showing  that  the 
damage  was  caused  by  collision  of  trains,  or  by  cars  being 
thrown  from  the  track  while  in  transit. 

We  think,  under  the  testimony  in  this  case,  in  considera- 
tion of  the  contract  entered  into,  that  the  court  properly  in- 
structed the  jury,  and  the  judgment  will  therefore  be  affirmed. 

FULLERTON,  C.  J.,  and  HADLEY,  ANDERS,  and 
MOUNT,  JJ.,  concur. 

Parker  v.  Atlantic  Coast  Line  R.  Co. 

{Supreme  Court  of  North  Carolina^  Nov,  10^  190J.) 

[45  S.  E.  Rep.  658.] 

Appaal—Writton  Opinion. 

The  filing  of  a  written  opinion  on  deciding  a  case  ia  discretionary 
with  the  Supreme  Court. 

Carriers    of    Goods—Damages    from     Delay— Limiting     Liability— 
"Subject  to  Delay"— Validity  of  Contract* 

A  contract  with  a  shipper  of  perishable  fruit,  containing  a  clause, 
V Subject  to  delay,'*  if  intended  as  an  acceptance  for  shipment  sub- 
ject to  delays  arising  from  causes  beyond  the  carrier's  control,  merely 
expresses  a  phrase  of  the  carrier's  liability  under  an  ordinary 
''owner's  risk"  bill  of  lading,  and,  if  intended  to  relieve  the  carrier 
from  liability  for  delay  arising  from  its  own  negligence,  is  unen- 
forceable. 
9«me — Same — Same — Same — Burden  of  Proving  Diligence. 

A  carrier,  though  accepting  a  shipment  under  a  contract,  ''Sub- 
ject to  delay,"  has  the  burden  of  showing  the  exercise  of  due  dili- 
gence to  avoid  delay  in  carrying  and  delivering  the  goods. 

Same — Same — Evidence. 

In  an  action  for  damages  tor  delay  in  shipment  of  perishable  fruit, 
a  newspaper  published  at  the  destination  is  admissible  as  proving 
negligence  of  the  carrier,  and  what  was  done  by  it  to  relieve  a  strike, 

*As  to  whether  a  common  carrier  can  limit  its  liability,  see  foot- 
note appended  to  Morse  v,  Canadian  Pac.  Ry.  Co.  (Me.),  9  R.  R. 
R.  296,  32  Am.  &  Bug.  R.  Cas.,  N.  S.,  296. 
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tinder  an  agreement  permitting^  the  use  of  copies  of  the  paper  on 
the  question  of  the  condition  of  the  market  and  market  value,  as 
* 'condition  of  the  market"  includes  the  surrounding'  circumstances 
tending  to  affect  the  value  of  the  fruit  on  the  market. 

8«me— Limiting  Liability— "Subject  to  Delay"— Consideration. 

A.  stipulation  in  a  contract  for  shipment  of  perishable  freight, 
*' Subject  to  delay,'*  inserted  without  any  further  reduction  of  rate 
than  ordinarily  charged  on  a  bill  of  lading  at  owner's  risk,  is  without 
consideration  and  void. 

Same— Same.* 

A  common  carrier  cannot  exempt  itself  by  contract   from    liability 
for  damages  resulting  from  its  own  negligence. 
Same — Same. 

Code,  §§  1%4,  1967,  requiring  railroad  companies  to  accept  freight, 
and  imposing  a  penalty  for  refusal,  and  making  it  unlawful  to  allow 
freight  to  remain  unshipped  for  five  days,  unless  agreed  to  by  the 
owner,  do  not  limit  the  carrier's  common-law  liability,  nor  apply  to 
delays  arising  from  the  carrier's  negligence. 

Harmless  Error. 

In  an  action  for  damages  for  delay  in  a  shipment  of  perishable 
fruit  under  a  contract,  ^'Subject  to  delay,"  the  submission  to  the 
Jury  whether  the  goods  were  shipped  on  a  special  contract  is  without 
prejudice,  since  the  indorsement,  ^^Subject  to  delay,"  having  no  legal 
effect,  it  was  immaterial  whether  it  was  assented  to  by  the   shipper. 

Delay  in  Shipment — Defenses — Rebuttal. 

Where  a  carrier  attempts  to  excuse  its  delay  in  a  shipment  of  per- 
ishable fruit  by  evidence  of  a  strike,  the  shipper  may  present  sim- 
ilar evidence  in  rebuttal. 

Petition  for  rehearing.     Dismissed. 

For  former  decision  without  opinion,  see  43  S.  E.  1005. 

F.  A.  Daniels,  G.  B.  Elliott,  and  W.  C.  Monroe,  for  peti* 
tioner. 
Isaac  F.  Dortch  and  W.  T.  Dortch,  for  defendant. 

DOUGLAS,  J.  This  case  is  now  before  us  on  a  rehearing. 
43  S.  E.  lOo;.  It  was  affirmed  by  a  per  curiam  judgment  on 
the  authority  of  Pipkin  v.  Railroad,  128  N.  C.  615,  39  S.  £. 
966 — a  case  against  the  same  defendant,  and  involving  a 
similar  cause  of  action.  The  latter  case  was  also  decided 
without  an  opinion,  as  it  was  thought  that  the  principles  of 
law  governing  the  case  had  been  substantially  settled.  In  its 
petition  to  rehear,  the  plaintiff  says:  ^^It  was  error  to  de- 
cide this  case  by  a  per  curiam  judgment,  without  an  opinion 
in  writing  by  the  court,  containing  its  reasons  in  full."  We 
cannot  admit  the  error  so  broadly  assigned.  It  is  our  duty  to 
decide  all  cases  brought  before  us,  but  whether  a  written 
opinion  shall  be  filed  is  entirely  iwithin  our  discretion.  A 
failure  to  do  so  is  in  no  sense  a  reflection  upon  counsel,  nor 
is  it  any  criterion  as  to  the  ability  or  learning  with  which  the 
case  may  have  been  argued.  It  simply  means  that  we  do  not 
think  it  necessary.  It  has  been  seriously  questioned  whether 
it  would  not  be  better  to  have  fewer  written  opinions,  as  gen- 
eral principles  may  be  weakened  or  confused  by  multitudinous 
explanations.     If  the  essential  principles  upon  which  a  case 

*See  foot-note  on  preceding  page. 
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depends  have  been  already  settled,  we  can  add  but  little  if 
anything  to  what  has  already  been  said,  while  the  discussion 
of  questions  not  essential  to  its  determination,  even  i(  argued 
by  counsel,  may  well  be  omitted  in  the  interest  of  time  and 
space.  Still,  it  is  proper  at  all  times  for  counsel  to  ask  for  a 
written  opinion  when  they  deem  it  necessary  for  the  further- 
ance of  justice,  but  it  is  equally  proper  for  us  to  decline  it 
when  we  deem  it  unnecessary.  In  the  present  instance, 
especially  in  view  of  the  numerous  cases  depending  upon  the 
one  at  bar,  we  think  it  entirely  proper  that  a  written  opinion 
should  be  asked  and  given.  This  is  especially  so  in  view  of 
the  following  statement  in  the  petition:  '^The  principles  in- 
volved in  this  decision  are  of  great  importance  to  each  and 
every  one  of  these  shippers,  as  well  as  to  the  carriers  doing 
business  in  this  state.  It  would  seem,  from  this  judgment, 
as  it  now  stands,  that  this  petitioner  has  been  remiss  in  some 
particular.  If  so,  a  written  opinion  would  enable  it  to  re- 
pair its  practice,  if  it  is  remiss,  and  provide  against  a  repeti- 
tion of  the  circumstances  that  brought  about  this,  and  the 
various  other  cases  brought  against  it  in  this  respect.  With- 
out such  a  written  opinion,  this  petitioner  is  powerless  to 
determine  wherein  it  has  been  remiss,  if  it  has  been,  for  this 
court  has  not  enunciated  the  matter  in  which  the  law  has 
been  neglected  or  violated.  Your  petitioner  therefore  urges, 
with  all  respect,  but  with  emphasis,  that  an  opinion  is  nec- 
essary in  this  case,  not  only  for  a  determination  of  the  case 
at  bar,  but  as  a  guide  for  future  transactions  within  this 
state." 

In  the  discussion  of  the  principles  involved  in  this  case, 
we  will  follow  the  order  in  which  they  appear  in  the  petition. 
It  says:  ''Your  petitioner  respectfully  points  out  the  follow- 
ing as  questions  that  arise  in  the  determination  of  this  case, 
which  have  not  heretofore  been  passed  upon  by  this  court: 
(2)  Principles  of  Law  not  Heretofore  Decided  in  North  Car- 
olina, (a;  Whether  this  plaintiff,  by  sounding  his  action  in 
tort,  can  thereby  annul  and  render  of  no  effect  the  terms  of 
the  contract  he  has  made  with  the  carrier.*' 

We  do  not  think  that  this  question  is  before  us — certainly 
not  in  the  form  in  which  it  is  stated.  It  assumes  that  there 
was  a  valid  contract  existing  between  the  plaintiff  and  de- 
fendant, whereby  the  defendant  was  relieved  from  all  dam- 
ages resulting  from  delay,  no  matter  from  what  cause  such 
delay  might  arise.  In  our  opinion,  there  was  no  such  con- 
tract. It  is  true  that  the  words,  ''Subject  to  delay,"  were 
written  on  the  bill  of  lading,  but  we  do  not  think  that  they 
modified  its  essential  character.  If  they  meant  that  the 
melons  were  accepted  for  shipment  subject  to  delays  arising 
from  causes  beyond  the  control  of  the  carrier,  they  merely 
expressed  one  phase  of  the  carrier's  liability  under  an  ordi- 
nary "Owner's  risk"  bill  of  lading.  If  such  indorsement  was 
intended  to  relieve  the  carrier  from  liability  for  delay  arising 
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from  its  own  negligence,  it  would  not  be  enforceable.     Rocky 
Mt.  Mills  V.  Railroad,  119  N.  C.  6Q3,  25   S«  E.  854,    $6  Am. 
St.  Rep.  682 ;  Mitchell  v.  Railroad,  124  N.  C.  236.  32   S.  E. 
671,  44  L.  R.  A.  515;  Gardner  v.  Railroad  Co.,  127  N.  C.  293, 
37  S.  E.  328;  Hart  v.  Railroad,  112  U.  S.  331,  s  Sup.  Ct.  151, 
28  L.  Ed.  717;  Ins.  Co.  v.  Erie,  etc..  Trans.   Co.,  117   U.  S. 
322,  6  Sup.  Ct.  750,  29  L.  Ed.  873;  Liverpool  Steam  Co.  v. 
Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  Ins. 
Co.  V.  Compress  Co.,  133  U.  S,  387,  415,  10  Sup.  Ct.  365,  33 
L.  Ed.  730;  Constable  v.  Steamship  Co.,  154  U.  S.  51,  62,  14 
Sup.  Ct.  1062,  38  L.  Ed.  903.     In   Gardner  v.    Railroad,  127 
N.  C.  293,  37  S.  E.  328,  the  court  says  on  page  296,  127  N. 
C,  page  329,  37  S.  E. :    ''It  is  a  well-settled  rule  of  law, 
practically.of  universal  acceptance,  that,  for  reasons  of  pul>- 
lic  policy,  a  common  carrier  is  not  permitted,  even  by  ex- 
press stipulation,  to  exempt  itself  from  loss  occasioned  by 
its  own  negligence.''     Hale  on   Bail.  &  Car.  §  90,  thus  lays 
down  the  rule:    ''By  express  agreement,   common  carriers 
may  limit  their  liability  to  that  of  ordinary  bailees  for  hire; 
but  they  cannot  stipulate  against  liability  for  negligence 
either  of  themselves,  or  of  their  agents  or  servants."     Again 
the  same  author  says  in  section  82:    "Even  where  the  loss  is 
caused  by  a  peril  against  which  carriers  are  not  insurers,  they 
are  nevertheless  liable,  if  they  fail  to  use  reasonable  care  and 
diligence  to  avoid  all  perils,  including  the  excepted  perils." 
The  first  issue    was,   "Did    the  defendant  exercise  due 
diligence,  under  all  the  circumstances,  to  avoid  delay  in  car- 
rying and  delivering  plaintiff's  melons?"    To  this  the  jury 
answered,  "No."    The  burden  of  this  issue  was  upon  the 
defendant.     Mitchell  v.    Railroad,    124  N.  C.  236,    32  S.  E. 
671,  44  L.  R.  A.  515;  Hinkle  v.  Railroad,  126  N.  C.  932,  36 
S.  E.  348,  78  Am.  St.  Rep.  685,  and  cases  there  cited.     The 
rule  is  clearly  laid  down  in  2  Greenleaf  on  Evidence,  §  219, 
as  follows:    "If  the  acceptance  was  special,  the  burden  of 
proof  is  still  on  the  carrier  to  show  not  only  that  the  cause  of 
the  loss  was  within  the  terms  of  the  exception,  but  also  that 
there  was  on  his  part  no  negligence  or  want  of  due  care. '^ 
The  rule  is  thus  stated  in   5  A.  &  E.  (2d  Ed.)   254:    "It 
seems,  however,  that  on  proof  of  a  delay  in  delivery  a  prima 
facie  case  is  made  out  against  the  carrier,  and  the  burden   of 
proof  rests  upon  it  to  show  that  the  delay  was  from  a  cause 
toi  which  it  was  not  responsible.     It  rests  on  the  carrier  for 
the  additional  reason  that  such  facts  are  peculiarly  within  the 
knowledge  of  the  carrier,  and   not  easily  ascertained   by   a 
shipper."     In   Hinkle  v.  Railroad,    126  N.  C.  932,  36  S.  £. 
348,  78  Am.  St.  Rep.  685,  this  court  says  on  page  938,  126  N. 
C.,  page  350,  36  S.  E.,  78  Am.  St.  Rep.   685:    "This  rule, 
which  is  the  natural  result  of  the  prima  facie  liability  of  the 
common  carrier,  is  further  strengthened  by  the  universal 
acceptance  of  the  principle  that  where  a  particular  fact,  nec- 
essary to  be  proved,  rests  peculiarly  within  the  knowledge  of 
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a  party,  npon  bim  rests  the  burden  of  proof.  5  Am.  &  Eng. 
Enc.  (2d  Ed.)  p.  41;  Best  on  Ev.  §  274;  i  Greenleaf,  §  79; 
Starkie  on  Ev.  §  589;  Rice  on  Ev.  §  ^^\  Railroad  v.  U.  S... 
139  U.  S.  560,  567;  State  V.  McDnfiBe,  107  N.  C.  885,  886, 
[12  S.  E.  83];  Govan  v.  Cashing,  in  N.  C.  458,  461  C16  S.  E. 
619];  Mitchell  V.  Railroad,  supra."  In  fact,  the  difficulty,  or 
rather  the  practical  impossibility,  of  the  shipper  proving 
how  his  goods  were  lost  while  in  the  custody  of  the  carrier, 
led  to  the  adoption  of  the  common-law  rule  holding  the  car- 
rier as  an  insurer.  The  reason  of  the  rule  is  thus  stated  by 
Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Lord  Raymond,  909,  918: 
''The  law  charges  this  person  [the  common  carrier]  thus  in- 
structed to  carry  goods  against  all  acts  but  acts  of  God  and 
the  enemies  of  the  King.  For,  though  the  force  be  ever  so 
^reat,  as  if  an  irresistible  multitude  of  people  should  rob  him^ 
nevertheless  he  is  chargeable.  And  this  is  a  political  estab- 
lishment, contrived  by  the  policy  of  the  law  for  the  safety  of 
all  persons,  the  necessity  of  whose  affairs  oblige  them  to 
trust  these  sorts  of  persons,  that  they  may  be  safe  in  their 
ways  of  dealings;  for  else  thlese  carriers  might  have  an  oppor- 
tunity of  undoing  all  persons  that  had  any  dealings  with 
them,  or  combining  with  thieves,  etc.,  and  yet  doing  it  in 
such  a  clandestine  manner  as  would  not  be  possible  to  be  dis- 
covered. And  this  is  the  reason  the  law  is  founded  upon  that 
point."  The  reason  is  thus  stated  in  Riley  v.  Home,  5  Bing. 
217:  ''When  goods  are  delivered  to  a  carrier,  they  are 
usually  no  longer  under  the  eye  of  the  owner.  He  seldom 
follows  or  sends  any  servant  with  them  to  the  place  of  their 
destination.  If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them, 
or  by  thieves  in  collusion  with  them,  the  owner  would  be 
unable  to  prove  either  of  these  causes  of  loss.  His  witnesses 
must  be  the  carrier's  servants,  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their  masters  and 
themselves.  To  give  due  security  to  property,  the  law  has 
added  to  that  responsibility  of  a  carrier  which  immediately 
arises  out  of  his  contract  to  carry  for  a  reward-^namely,  that 
of  taking  all  reasonable  care  of  it — the  responsibility  of  an 
insurer.  Erom  his  liability  as  an  insurer  the  carrier  is  only 
to  be  relieved  by  two  things,  both  so  well  known  to  all  the 
country  when  they  happen  that  no  person  would  be  so  rash 
as  to  attempt  to  prove  that  they  bad  happened  when  they 
had  not,  namely,  the  act  of  God  and  the  King's  enemies." 
In  Roberts  v.  Turner,  12  Johns.  232,  7  Am.  Dec.  311, 
Spencer,  J.,  says:  "The  case  of  a  carrier  stands  upon 
peculiar  grounds.  He  is  held  responsible  as  an  insurer  of  the 
goods  to  prevent  combinations,  chicanery,  and  fraud." 

We  have  placed  upon  this  bill  of  lading  the  only  construc- 
tion that  would  be  legally  enforceable;  but,  if  there  were  two 
legitimate  constructions,  we  would  be  compelled  to  adopt 
that  most  favorable  to  the  shipper,  as  all  such  limitations  of 
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liability,  being  in  derogation  of  common  law,  are  strictly  con- 
strued, and  are  never  enforced  unless  shown  to  be  reasonable. 
This  principle  is  too  well  settled  by  our  own  decisions  to 
require  the  citation  of  other  authorities.  Wood  v.  Ry.,  ii8 
N.  C.  1056,  24  S.  E.  704;  Mitchell  v.  Railroad,  124  N.  C.  236, 
32  S.  E.  671,  44  L.  R.  A.  515;  Hinkle  v.  Railroad,  126  N.  C. 
932,  36  S.  E.  348,  78  Am.  St.  Rep.  685;  Gardner  v.  Railroad, 
127  N.  C.  293,  37  S.  E.  328;  Mfg.  Co.  V.  Railroad,  128  N.  C. 
280,  38  S.  E.  894.  In  Wood  V.  Railroad,  118  N.  C.  1056,  24  S. 
E.  704,  this  court  says  on  page  1063,  118  N.  C,  page  705,  24 
S.  E. :  ''Such  stipulations  contained  in  a  contract  are  a  part 
of  the  contract,  but  they  do  not  contain  any  part  of  the 
obligation  of  the  contract.  They  are  conditions  in  the  nature 
of  estoppels,  and,  when  enforced,  operate  to  prevent  the 
enforcement  of  the  obligations  of  the  contracts.  Such  re- 
strictions, when  reasonable,  will  be  sustained.  But  as  they 
are  restrictions  of  common-law  rights  and  common-law 
obligations  of  common  carriers,  they  are  not  favored  by  the 
law." 

That  such  a  rule  of  construction  is  not  peculiar  to  this 
state  is  shown  by  the  recent  case  of  Texas,  etc.,  R.  Co.  v. 
Reiss,  183  U.  S.  621,  22  Sup.  Ct.  253,  46  L.  Ed.  358,  in  which 
the  court  says  on  page  626,  183  U.  S.,  page  255,  22  Sup.  Ct., 
46  L.  Ed.  358:  '^The  bill  of  lading  itself  is  an  elaborate 
document,  bearing  on  its  face  evidences  of  care  and  delibera- 
tion in  the  formation  of  the  conditions  of  the  liability  of  the 
companies  using  it.  The  language  is  chosen  by  the  company 
for  the  purpose,  among  others,  of  limiting  and  diminishing 
their  common-law  liabilities;  and  if  there  be  any  doubt,  aris- 
ing from  the  language  used,  as  to  its  proper  meaning  or  con- 
struction, the  words  should  be  construed  most  strongly 
against  the  companies,  because  their  ofiBcers  or  agents  pre- 
pared the  instrument,  and,  as  the  court  is  to  interpret  such 
language,  it  is,  as  stated  by  Mr.  Justice  Harlan  in  delivering 
the  opinion  of  the  court  in  National  Bank  v.  Ins.  Co.,  9S  U. 
S.  673,  679  [24  L.  Ed.  563],  'both  reasonable  and  just  that 
its  own  words  should  be  construed  most  strongly  against 
itself.'  To  the  same  effect  is  London  Assurance  Co.  v. 
Companhia,  etc.,  167  U.  S.  149,  159  [17  Sup.  Ct..785,  42  L. 
Ed.  113],  and  Queen  of  The  Pacific,  180  U.  S.  49,  52  [21 
Sup.  Ct.  278,  45  L.  Ed.  419]." 

In  the  case  at  bar  it  does  not  appear  that  the  plaintiff  re- 
ceived any  consideration  whatever  for  the  further  limitation 
of  liability  (if  there  were  any)  caused  by  the  indorsement  of 
the  words,  ''Subject  to  delay,"  on  the  bill  of  lading;  nor  does 
it  appear  that  he  was  given  any  alternative,  other  than  its 
acceptance.  There  was  no  further  reduction  of  rate,  beyond 
that  ordinarily  charged  on  a  bill  of  lading  at  "owner's  risk," 
and  it  appears  that  the  agent  was  instructed  not  to  receive 
perishable  freight  on  any  other  terms.  On  this  ground  alone, 
if  for  no  other,  we  think  that  such  a  stipulation  would  be 
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void,  as  being  unreasonable  and  iivithoat  consideration. 
^What  could  the  plaintiff  do  with  a  car  load  of  watermelons 
at  a  railway  station,  except  to  ship  them  on  any  terms,  and 
trust  to  luck  or  to  law  to  get  back  at  least  some  part  of .  their 
value?  The  acceptance  and  shipment  of  the  melons  by  the 
defendant  was  neither  a  favor  nor  a  concession  to  the  plain- 
tiff, as  it  was  required  to  do  so  bylaw.  If  it  had  been,  we  do 
not  see  how  he  was  benefited  either  in  temper  or  pocket 
by  being  subsequently  told  that  the  melons  had  brought 
enough  to  pay  the  freight.  Regarding  the  public  conven- 
ience as  a  dominating  motive  for  the  creating  of  a  quasi  pub- 
lic corporation,  we  may  adopt  the  language  of  this  court  in 
the  well-considered  case  of  Rocky  Mt.  Mills  v.  Railroad, 
119  N.  C.  693,  703,  25  S.  E.  854,  856,  56  Am.  St.  Rep.  682, 
and  say,  ''The  convenience  to  him  is  not  perceived." 

The  petition  says:  ''The  second  point,  not  heretofore  de- 
cided by  this  court,  but  apparently  approved  by  this  decision, 
is:  (b)  Is  an  extract  from  a  newspaper  published  in  the  city 
of  New  York,  without  explanation  of  its  authority,  or  from 
whom  the  statements  contained  are  obtained;  legitimate  evi- 
dence to  prove  negligence  of  this  defendant  or  its  connec- 
tions.^" As  a  general  proposition  of  law,  disconnected  from 
the  facts  of  this  case,  we  would  be  inclined  to  a  negative 
answer  without  much  discussion;  but,  as  we  think  that  the 
extracts  in  question  come  clearly  within  the  agreement  of 
counsel,  there  was  no  error  in  their  admission.  The  agree- 
ment was  as  follows :  "It  is  agreed  that  either  party  may 
introduce  in  evidence,  without  further  proof  than  the  pro- 
duction of  the  paper,  such  copies  as  they  may  desire  of  the 
paper  known  as 'The  Producer's  Price  Current,' upon  the 
question  of  the  condition  of  the  'market  and  market  value.'  " 
These  terms  are  by  no  means  synonymous.  The  term  "con- 
dition of  the  market"  does  not  simply  mean  the  market  value 
of  melons,  but  includes  the  surrounding  facts  and  circum- 
stances that  directly  tend  to  affect  their  value  upon  the 
market. 

The  defendant's  petition  further  says:  "A  further  point 
presented  and  not  determined  by  this  petition  is:  (c)  When 
a  shipper  makes  a  special  contract  with  a  carrier,  and 
thereby  agrees  that  his  goods  shall  be  shipped,  'Subject  to 
delay,'  does  he  thereby  accept  the  conditions  existing  on  the 
carrier's  road  at  the  time  he  makes  the  contract,  or  may  he, 
even  though  he  so  contracts,  complain  of  conditions  then 
existing,  and  recover  for  acts  of  negligence  that  were  com- 
mitted prior  to  the  making  of  such  special  contract,  even 
though  the  shipper  knew  of  such  negligence  and  conditions 
at  the  time?"  The  point  involved  in  the  defendant's  question 
assumes  too  much  and  is  too  broadly  stated  to  admit  of  a 
definite  answer  in  this  case.  All  that  we  can  say  is  that  it  is 
the  settled  ruling  of  this  court,  in  accordance  with  the  prac- 
tically unanimous  consensus  of  authority,  that  the  highest 
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principles  of  public  policy  will  not  permit  a  common  carrier 
to  exempt  itself  by  contract  from  liability  for  damage  directly 
resalting  frbm  its  own  negligence. 

Again,  the  petition  asks:  '' Section  1964  of  the  Code  makes 
it  obligatory  npon  all  railroad  companies  to  accept  freight 
offered,  ander  penalty  of  $50  per  article  for  refusal.  This 
being  so,  is  this  petitioner  entitled  to  the  five  days  allowed 
by  section  1967  of  the  Code,  before  becoming  responsible  for 
failure  to  ship  the  same?*'  In  our  opinion,  these  sections  of 
the  Code  apply  simply  to  the  penalties  therein  imposed,  and 
are  not  intended  to  limit  the  common-law  liability  of  com- 
mon carriers.  To  hold  otherwise  would  put  all  perishable 
freights  at  the  mercy  of  the  carrier.  These  sections  were 
fully  considered  in  Carter  v.  Railroad,  126  N.  C.  437,  36  S. 
£.  14,  and  Id.,  129  N.  C.  213,  39  S.  £.  827. 

As  a  further  error  of  law,  the  petition  suggests  that  ^^this 
court  apparently  overlooked  the  fact  that  a  contract,  ^Sub- 
ject to  delay,'  or  a  contract  whereby  a  shipper  agrees  that  his 
goods  may  be  subjected  to  a  delay  of  more  than  five  days» 
is  expressly  authorized  by  section  1967  of  the  Code."  We 
can  only  repeat  what  we  have  already  said,  that  this  section 
applies  only  to  the  penalty  imposed;  but,  if  its  purpose  were 
oif  wider  scope,  it  would  not  apply  to  delays  arising  from  the 
negligence  of  defendant. 

The  petition  again  suggests  that  ''this  court  apparently 
overlooked  the  fact  that  the  court  below  charged  the  jury 
that  it  was  for  them  to  determine  whether  the  goods 
in  question  were  shipped  on  a  special  contract,  and  refused 
to  charge  that  the  goods  were  shipped  on  such  a  special  con* 
tract."  We  presume  that  his  honor  left  the  jury  to  pass,  not 
upon  the  meaning  of  the  contract,  but  upon  the  fact  whether 
the  contract,  as  contended  for  by  the  defendant,  was  agreed  to 
by  the  plaintiff.  In  any  event,  the  defendant  was  not  injured 
by  the  submission  of  this  question,  under  the  construction 
placed  upon  the  contract  by  this  court.  If  the  indorsement, 
''Subject  to  delay,"  had  no  legal  effect,  it  made  no  difference 
whether  or  not  it  was  assented  to  by  the  plaintiff. 

The  petition  further  suggests  as  error  that  "this  court  over- 
looked the  fact  that  the  court  below  admitted  newspaper  ex- 
tracts to  prove  the  existence  of  a  strike  in  New  York,  and  to 
prove  what  was  done  by  the  railroad  to  relieve  the  situation." 
We  think  this  exception  is  met  by  the  agreement  of  parties 
to  admit  the  paper,  as  before  stated. 

The  petition  again  suggests  as  error  that  "this  court 
apparently  overlooked  the  fact  that  it  was  error  of  law  to 
admit  the  testimony  as  to  a  strike,  and  the  wages  paid  em- 
ployees in  New  York  by  other  companies,  when  such  infor- 
mation was  based  on  hearsay,  and  the  strike  occurred  before 
the  plaintiff  made  his  shipment  under  special  contract."  The 
defendant  contends  that  this  admission  was  "error  at  law, 
both  on  hearsay  ground,  and  as  matters  tending  to  confuse 
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the  jary  and  take  their  attention  from  the  issue."  This  ex- 
ception is  the  only  one  that  has  given  us  any  trouble,  but,  in 
the  view  we  take  of  the  case,  it  cannot  be  sustained.  The  evi* 
dence  does  not  appear  to  have  been  entirely  hearsay,  as  it 
apparently  referred  to  what  was  said  and  done  at  a  meeting 
at  which  the  witness  was  personally  present.  It  appears  to 
have  been  suggested  by  a  question  asked  by  the  defendant's 
counsel  on  cross-examination.  It  does  not  refer  to  the  strike 
in  direct  terms.  In  fact,  the  first  allusion  to  the  strike,  as 
far  as  we  can  see,  is  in  the  direct  testimony  of  Townsend,  a 
witness  for  the  defendant.  The  strike  is  directly  referred  to 
as  the  cause  of  the  delay  in  handling  melons,  in  a  newspaper 
article  introduced  by  the  defendant,  ds  shown  by  the  printed 
record.  As  we  have  said,  the  defendant  lay  under  the  burden 
of  showing  that  the  unreasonable  delay  in  the  delivery  of  the 
melons,  and  the  consequent  damage  to  the  shipper,  did  not 
arise  from  its  own  negligence.  The  plaintifi  had  made  out 
his  case  when  he  showed  the  shipment  of  the  melons,  their 
unreasonable  delay  in  transit,  and  the  resulting  damage. 
He  had  no  occasion  to  go  into  any  other  question.  If  the 
defendant  saw  fit  to  attempt  to  excuse  its  delay  by  evidence 
of  a  strike,  it  would  seem  that  similar  evidence  would  be 
equally  available  to  the  plaintiff  in  rebuttal.  It  was  not  at  all 
necessary  to  the  plaintifi  in  any  other  aspect.  As  was  held 
in  Hinkle  v.  Railroad,  supra,  the  unreasonable  delay  was  not 
only  a  breach  of  contract,  but  was  in  itself  evidence  of  negli- 
gence. 

We  may  here  repeat  what  was  said  in  Mitchell  v.  Railroad, 
124  N.  C.  236,  32  S.  E.  671,  44  L.  R.  A.  515,  on  page  239, 
124  N.  C.  page  671,  32  S.  £.,  44  L.  R.  A.  515:  ''It  seems  to 
us  that  the  error  lies  in  a  misapprehension  of  the  true  nature 
of  the  bill  of  lading.  It  is  not  an  agreement  primarily  in- 
tended to  release  the  common-law  liability  of  the  carrier,  but, 
as  said  in  Pollard  v.  Vinton,  105  U.  S.  7  [26  L.  Ed.  998],  Mt 
is  at  once  a  receipt  and  a  contract.  In  the  former  character 
it  is  an  acknowledgment  of  the  receipt  of  property  on  board 
his  vessel  by  the  owner  of  the  vessel ;  in  the  latter,  it  is  a 
contract  to  carry  safely  and  deliver.'  The  safe  carriage  and 
delivery  are  the  essential  objects  of  the  contract,  and  it  is 
the  duty  of  every  party  to  a  contract  to  comply  with  his 
agreement,  or  show  such  facts  as  will  excuse  his  nonperform- 
ance. This  is  especially  so  where  the  contract  is  made  in  the 
performance  of  a  public  duty.  It  is  the  duty  of  a  common 
carrier,  irrespective  of  contract,  but  subject  to  reasonable 
regulations,  to  accept,  safely  carry,  and  deliver  all  goods  in- 
trusted to  it.  If  the  goods  are  lost,  it  must  show  what  be- 
came of  them,  and,  if  they  are  damaged,  it  must  prove 
affirmatively  that  they  were  damaged  in  some  way  that  would 
relieve  it  from  responsibility.  The  plaintifi  has  a  prima 
facie  case  when  he  shows  the  receipt  ojf  goods  by  the  carrier, 
and  their  nondelivery  or  delivery  in  a  damaged  condition. 
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ADy  further  defense  is  in  the  natnre  of  confession  and  avoid* 


ance." 


Whether  the  plaintifi  sued  in  assumpsit,  upon  a  breach  of 
contract,  or  in  case«  for  the  violation  of  a  common-law  duty, 
or  on  a  tort,  based  on  a  contract,  would  not  seem  to  be 
material,  under  our  present  system  of  code  pleading.  His 
cause  of  action  was  the  pecuniary  loss  resulting  to  him  from 
the  damage  done  to  his  melons  by  the  negligent  and  unreason- 
able delay  in  their  transmission  by  the  common  carrier,  and 
this  was  clearly  stated  in  the  complaint. 

We  have  referred  principally  to  our  own  decisions,  because 
it  seemed  to  us  that  the  questions  necessary  for  the  determi- 
nation of  this  case  had  been  already  settled. 

Petition  dismissed. 


Root  v.  Des  Moines  Ry.  Co. 

{Supreme   Court  of  Iowa ^  Jan,  98,  1904.) 
[98  N.  W.  Rep.  291.] 

Injury  to  Alighting  Passenger — Negligence — Absence  of  Conductor. 

The  fact  that  the  motorman  left  the  car  on  which  plaintiff  was 
riding,  and  that  the  conductor  took  his  place,  and  became  acting 
motorman  in  sole  charge  of  the  car,  was  not  of  itself  such  negligence 
as  would  render  the  company  liable  to  plaintiff  for  injuries  received 
in  alighting  from  the  car. 

Same — Same-* Question  for  Jury. 

Plaintiff  claimed  that,  while  riding  on  a  street  car  in  the  sole 
charge  of  a  motorman,  she  signaled  him  to  stop,  but  that  the  inter* 
secting  street  was  passed  some  distance  before  the  car  slackened*  as 
she  thought,  to  allow  her  to  alight,  and  when  she  undertook  to  do 
so  the  car  suddenly  moved  forward,  causing  her  to  fall :  held  that,  if 
the  motorman  saw  plaintiff  signal,  the  question  whether,  in  the  ex- 
ercise of  ordinary  care,  he  should  have  anticipated  that  she  would 
attempt  to  alight  while  between  such  crossings,  was  a  question  for 
the  jury,  and  it  was  error  to  instruct  that  he  should  have  anticipated 
such  movement. 

Same — Contributory  Negligence. 

If  the  negligence  of  a  passenger  on  a  street  car  contributed  to  her 
injury,  as  an  efficient  cause,  she  could  not  recover,  and  the  jury  need 
not  find  that  she  contributed  in  a  *  ^material"  degree. 

Same — Same — 1  nstruct  ion . 

An  instruction  that  a  passenger  on  a  street  car  could  not  recover  if 
she  contributed  to  her  injury  in  a  ** material*'  degree  was  erroneous, 
and  could  not  be  interpreted  as  merely  intending  that  her  negligence 
must  have  directly  or  approximately  contributed  to  it. 

Appeal  from  District  Court,  Polk  County;  Charles  A. 
Bishop,  Judge. 

The  defendant  appeals  from  a  judgment  for  damages.  Re- 
versed. 

N.  T.  Guernsey,  for  appellant. 

Read  &  Read  and  Carr,  Hewitt,  Parker  &  Wright,  for 
appellee. 

LADD,  J.  The  facts  of  the  case  are  stated  in  the  opinion 
iBled  on  the  former  appeal.     113  Iowa,  675,  83    N.  W.  904. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       685 

Root  V.  Des  Moinea  Ry.  Co 

The  only  assignments  of  error  on  rulings  dnring  the  second 
trial,  save  that  the  verdict  was  excessive,  relate  to  the  charge 
of  the  court.  That,  when  considered  in  its  entirety,  is  such  as 
to  obviate  the  necessity  of  passing  upon  more  than  three  of 
the  instructions  given.  It  will  be  recalled  that  the  motor- 
man  left  the  car  at  Twenty-Fourth  street,  and  that  the  con- 
ductor became  acting  motorman  in  sole  charge  of  the  car; 
that  plaintiff  claimed  that  she,  by  nodding  her  bead  near  the 
alley  before  reaching  Twenty-Seventh  street,  signaled  the 
motorman  to  let  her  off,  but  that  the  street  intersection  was 
passed  some  distance  before  the  car  was  slowed,  as  she 
thought,  for  her  to  alight,  and  when  she  undertook  to  do  so 
the  car  suddenly  moved  or  jerked  forward,  causing  her  to 
fall;  that,  on  the  contrary,  the  motorman  denied  having  re- 
ceived any  signal,  or  having  knowledge  that  she  wished  to 
get  off.  Another  testified  that  the  car  was  moving  as  fast  as  a 
person  ordinarily  walks  when  she  stepped  to  the  ground, 
and  that  its  speed  was  not  increased  until  she  had  alighted. 
After  defining  the  motorman's  duties  with  respect  to  starting 
when  a  passenger  is  getting  off,  the  court  added : 

''The  fact  that  there  was  not  both  a  motorman  and  a  con- 
ductor on  the  car  on  which  plaintiff  was  passenger  does  not 
of  itself  establish  negligence  on  the  part  of  defendant,  such 
as  would  render  it  liable  in  this  action;  but  you  may  take 
such  fact  into  consideration,  in  connection  with  all  the  other 
facts  and  circumstances  proven  upon  the  trial  of  the  case,  in 
determining  whether  or  not  the  defendant  was  guilty  of  neg- 
ligence, and  in  this  connection  you  will  carefully  consider 
all  of  the  other  instructions  herewith  given  you." 

This  was  doubtless  in  the  way  of  caution,  and  given  in  the 
interest  of  defendant.  Its  object  was  to  guard  against  im- 
proper inferences  being  drawn  from  the  departure  of  the 
motorman,  and  to  call  the  jury's  attention  to  the  fact  that 
but  one  man  was  operating  the  car.  To  avoid  the  possibility 
of  a  misunderstanding  upon  another  trial,  however,  it  may 
be  well  to  eliminate  the  latter  portion  of  the  paragraph,  as 
the  issues  must  be  determined  on  the  theory  that  the  acting 
motorman  was  competent,  and  properly  alone  in  control. 

Exception  is  taken  to  the  seventh  paragraph  of  the  charge, 
for  assuming  that,  if  the  acting  motorman  saw  or  ought  to 
have  seen  the  plaintiff's  signal,  he  ought  to  have  anticipated 
that  she  would  attempt  to  alight  from  the  car  where  she  did. 
The  portion  criticised  may  be  set  out : 

''Keeping  in  mind  the  instructions  hereinbefore  given  you 
relating  to  such  subjects,  you  are  instructed  that  if  you  find 
that  plaintiff  had  given  a  signal  when  and  in  the  manner 
claimed  by  her,  and  that  such  signal  had  been  or  ought  to 
have  been  observed  by  the  acting  motorman,  then,  having  so 
found,  it  became  the  duty  of  such  motorman  to  anticipate 
that,  as  he  brought  his  car  to  a  standstill,  the  plaintiff 
would  make  the  attempt  to  get  off  the  car,  and  it  was  his  duty 
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to  look  to  see  if  she  was  about  to  do  so;  and,  upon  ascertaio- 
ing  that  she  was  making  the  attempt,  it  was  his  further  duty 
to  hold  the  car,  without  restarting  it  forward,  until  she  could 
safely  alight  therefrom.  It  follows,  as  a  matter  of  course,  that, 
if  the  motorman  failed  in  the  performance  of  the  duties  so 
imposed  upon  him,  the  facts  having  been  found  by  you  as 
stated,  he  was  guilty  of  negligence,  which  would  be  the  neg- 
ligence of  the  defendant,  and  you  will  be  authorized  to  so 
find  in  making  up  your  verdict/* 

On  the  former  hearing  we  said  with  reference  to  the  su£fi- 
ciency  of  the  evidence  that  it  ^'was  such  that  the  jury  may 
have  found  that  the  plaintifi  reasonably  assumed  that  the 
car  was  stopping  for  her  to  alight,  and  that  the  conductor 
ought  to  have  anticipated  her  action  in  leaving  it."     The 
point  now  made  was  not  raised  in  argument,  nor  passed  upon 
by  the  court,  as  the  opinion  clearly  shows.     Nor  do  we  think 
that,  under  the  circumstances  of  this  case,   the  motorman 
was  bound,  as  a  matter  of  law,  to  know  that  plaintiff  would 
undertake  to  step  from  the  car  where  she  did,  even  though 
signaled  to  stop  as  claimed.     The  rule  of  the  company  was  to 
stop  at  street  crossings  only.     Had  the  car  stopped  there,  it 
may  be,  as  counsel  contends,  that  the  motorman  must   be 
assumed  to  have  kaown  that  one  who  had  requested  the  stop 
would  attempt  to  get  off.     And  the  circumstances  might  be 
such  as  to  foreclose  inquiry  where  the  stop  has  been  made  a 
short  distance  farther  on.     But  if  moving  so  rapidly  as  to 
render  an  attempt  to    alight  dangerous,   then,   surely,   he 
ought  not  to  be  required,   in  the  absence  of  knowledge,   to 
assume  that  any  one  will  take  the  risk.     The  vice  in  the  in- 
struction is  that  it  entirely  overlooks  the  operation  of  the  car, 
and,  irrespective  thereof,  fixes  upon  the  motorman  the  im- 
perative duty  of  anticipating  the  purposes  of  the  passengers, 
regardless  of  whether  they  act  in  the  reasonable  belief  the  car 
is  stopping  for  them  or    not.     Here  the  car  was  beyond  the 
street  intersection,  and  there  was  no  evidence  that  it  had 
come  to  a  standstill.     True,  plaintifi  declared  it  was  barely 
moving.     But  according  to  another  witness  it  was  moving  as 
fast  as  a  person  ordinarily  walks,  and  the  acting  motorman 
testified    that  as  the  car  approached  the  switch  west  of 
Twenty-Seventh  street  he  turned  the  current  off,  and  par- 
tially set  the  brakes,  in  order  to  lessen  the  danger  of  the  car 
getting  off  the  switch  points;  that  after  passing  the  switch 
he  turned  the  current  on  again,  but,   noticing  that  a  horse 
hitched  to  a  post  was  frightened  somewhat,  he  brought  the 
car  under  control  and  slowed  up ;  that  when  the  front  end  came 
opposite  the  horse  he  turned  the  current  on   again.     If  the 
account  of  the  two  last  witnesses  is  to  be  accepted,  then  the 
car  must  have  been  moving  at  the  rate  of  three  or  four  miles 
an  hour,  and  the  motorman's  attention  somewhat  diverted  by 
the  switch  and  the  frightened  horse.     In  such  circumstances, 
it  would  be  an  unsafe  rule  to  lay  down  that  a  motorman,  as  a 
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matter  of  law,  was  bound  to  anticipate  a  passenger  would 
step  from  a  car  while  in  motion,  even  though  it  had  slowed 
somewhat,  and  she  believed  that  he  was  doing  so  to  let  her 
ofi.  If  it  would  have  been  negligent  for  her  to  have  stepped 
off,  he  was  not  required  to  count  on  her  doing  so.  Whether 
it  would  have  been  negligent  is,  as  held  on  the  former  appeal, 
ordinarily  a  question  for  the  jury.  If  so,  it  logically  follows 
that  whether  the  motorman,  in  the  exercise  of  ordinary  care, 
should  have  anticipated  that  a  pa^enger  would  do  so,  is  also 
a  jury  question. 

3.  Only  such  portions  of  the  eleventh  instruction  as  are 
criticised  need  be  set  out. 

''The  plaintiff,  you  will  observe,  has  upon  her  the  burden 
to  establish  by  a  preponderance  of  the  evidence  that 
she  was  not  guilty  of  contributory  negligence,  or,  stating 
the  proposition  in  another  way,  that  she  did  not  by  her 
own  acts  or  conduct  cause  or  contribute  in  any  material 
degree  to  her  own  injury.  It  was  her  duty  to  exercise  such 
care  and  diligence  to  avoid  injury  to  herself  as  an  ordinary 
prudent  and  careful  person  would  exercise  under  all  of  the 
circumstances  shown  by  the  evidence,  and,  if  she  failed  to 
do  this,  she  was  guilty  of  negligence;  and,  if  you  find  such  to 
be  the  fact,  she  cannot  recover  in  this  action,  notwithstand- 
ing that  you  may  have  already  found  that  the  defendant  was 
also  guilty  of  negligence.     *    *    * 

''If  you  find  that  she  did  not  so  act,  and  that  consequently 
her  accident  and  injury  was,  in  whole  or  in  any  material 
part,  the  result  of  contributory  negligence  on  her  own  part, 
then  she  cannot  recover  in  this  action,  and  you  will  so  say 
by  verdict.  If,  on  the  other  hand,  you  find  that  she  did  not 
in  any  material  sense  or  degree  contribute  to  her  accident 
and  injury,  then  you  will  proceed  to  the  further  consideration 
of  the  case  as  you  are  hereinafter  instructed." 

Instructions  in  similar  language  have  been  twice  condemned 
by  this  court.  Artz  v.  G.,  R.  I.  &  P.  R.  Co.,  38  Iowa,  293; 
Banning  v.  C,  R.  I.'&  P.  R.  Co.,  89  Iowa,  74»  S6  N.  W.  277. 
See,  also,  Lailam  v.  Missisquoi  Pulp  Co.  (Vt.)  52  Atl.  526. 
The  first-cited  case,  in  passing  upon  an  instruction  to  the 
effect  that  if  defendant  was  negligent,  causing  the  injury, 
*'and  the  plaintiff  did  not,  by  carelessness  on  his  part, 
materially  contribute  thereto,'*  be  was  entitled  to  recover,  but 
could  not  if,  "by  carelessness  on  his  part,  he  materially  con- 
tributed thereto,'*  the  court  said:  "Had  the  court  informed 
the  jury  that  for  the  plaintiff  to  contribute  in  any  degree  to 
the  injury  by  his  own  negligence  would  have  been  material, 
and  would  defeat  his  recovery,  the  use  of  the  term  'material* 
would  have  been  harmless,  though  unnecessary.  Without  this 
explanation  the  jury  would  naturally  understand  the  court  as 
informing  them  that  the  plaintiff  might  have  been  guilty  of  a 
degree  of  negligence  which  was  not  material,  and  notwith- 
standing which  he  might  recover.     One  of  the  meanings  of 
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the  term  'material'  is,  'In  an  important  degree'  (see 
Webster's  Unabridged  Diet.);  and  this  is  the  meaning  which 
wonld  properly  be  attached  to  it  as  used  in  these  instructions. 
They  very  clearly  import  that  there  might  be  a  degree  of  neg* 
ligence  on  the  part  of  the  plaintifi  contributing  to  the  injury 
which  was  not  important,  and  would  not  defeat  his  right  to 
recover;  that  if  he  did  not,  by  carelessness  on  his  part,  con^ 
tribute  'in  an  important  degree'  to  the  injury,  he  might  re- 
cover. In  other  words,  that  the  plaintifi  might  contribute  in 
some  degree  to  the  injury,  but  that  if  his  carelessness  con- 
tributed to  the  injury  in  a  higher  or  greater  degree,  which 
the  court  terms 'material,' he  would  not  be  entitled  to  re- 
cover."  True,  contributory  negligence  was  correctly  defined, 
but  the  defect  in  the  charge  in  the  cited  case  is  that  it  under- 
took to  limit  the  influence  which  must  be  exerted  on  the  re- 
sult in  order  to  defeat  recovery.  If  it  in  fact  contributed  to 
the  injury  as  an  efficient  cause,  the  law  will  not  measure  the 
extent  thereof,  nor  compare  it  with  that  of  defendant's  neg- 
ligence. Nor  is  there  anything  in  the  suggestion  that  by 
the  language  used  the  court  merely  intended  that  the  negli- 
gence of  plaintifi  must  have  directly  or  approximately  con- 
tributed to  the  injury.  The  extent  to  which  the  negligence 
contributed  was  plainly  what  the  court  sought  to  define. 
Another  portion  of  the  instruction  criticised  is  substantially 
a  copy  of  one  requested  by  defendant,  and  for  this  reason  it 
cannot  be  heard  to  complain. 

For  the  errors  pointed  out,  the  judgment  is  reversed. 


St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Parks. 

{Supreme  Court  of  Texas^  Nov.  i6^  ^poj,) 

[76  S.  W.  Rep.  740.] 

Injury  to   Passenger— Burden  of  Proof— Presumption  of  Negligence 
— Instruction.  ' 

In  an  action  for  injuries  to  a  passenger,  when  defendant  has  intro<^ 
dnced  evidence  tending  to  show  that  it  has  used  all  proper  care  in 
avoiding  an  accident,  a  charge  that  the  fact  of  the  injury  is  prima 
facie  evidence  of  negligence,  which  defendant  must  rebut  by  nhow-^ 
ing  that  it  has  used  due  care,  shifts  the  burden  of  proof,  and  is  a. 
charge  on  the  weight  of  the  evidence,  forbidden  by  Rev.  St.  1895, 
art.  1317. 
Same — Care  Required  of  Carrier— Sparic  Arresters.* 

The  duty  of  a  carrier  to  exercise  the  highest  degree  of  care  com- 
patible with  the  reasonable  prosecution  of  its  business  to  prevent  in- 
jury to  a  passenger  extends  to  the  providing  of  a  safe  spark  arrester. 

Same— Same — Same — Burden  of  Proof— Instruction. 
In  an  action  for  injuries  to  a  passenger,  a  requested  charge  that,  if 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
generally,  foot-note  appended  to  Metropolitan  St.  Ry.  Co.  v.  Hanson 
(Kan.),  8  R.  R.  R.  312,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 

As  to  a  carrier  of  passengers  duties  with  respect  to  vehicles,  see- 
monograph,  3  R.  R.  R.  154,  26  Am.  &  JB^ng.  R.  Cas.,  N.  S.,  154. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       689 

St.  Lrouis  Soathwestern  Rj.  Co.  of  Texas  v.  Parks 

the  engine  was  equipped  with  one  of  the  best  appliances  for  prevent* 
ing  the  escape  of  cinders,  and  defendant  had  nsed  ordinary  care  to 
keep  the  same  in  repair,  and  it  was  carefully  handled,  then  the  burden 
was  on  plaintiff  to  show  negligence,  while  correct  as  to  the  bur- 
den of  proof,  was  erroneous  in  stating  the  teat  of  care  to  be  the  selec* 
tion  of  '*one  of  the  best  approved  appliances,"  the  proper  test 
being  the  exercise  of  that  high  degree  of  care  required  of  a  carrier  in 
•electing  the  appliance.  « 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Action  by  S.  R.  Parks  against  the  St.  Louis  SouthwesterD 
Railway  Company  of  Texas.  Judgment  for  plaintiff  affirmed 
by  the  Court  of  Civil  Appeals  (for  opinion,  see  69  S.  W.  125)^ 
and  defendant  brings  error.     Reversed. 

E.  B.  Perkins  and  D.  Upthegrove,  for  plaintiff  in  error. 
Evans  &  Elder,  for  defendant  in  error. 

GAINES,  C.  J.  This  was  a  suit  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  damages  for  an  injury 
to  his  eyes.  On  a  trial  before  a  jury  he  recovered  a  judgment 
for  $2,500,  which  was  affirmed  in  the  Court  of  Civil  Appeals. 
69  S.  W.  125. 

The  plaintiff  testified,  in  effect,  that  while  a  passenger 
upon  a  train  of  the  defendant  company  he  went  to  a  water 
cooler  near  the  door  of  the  car  to  get  a  drink  of  water,  and 
while  there  some  one  whom  he  took  to  be  the  conductor 
opened  the  door,  and  that  thereupon  a  shower  of  sparks  and 
cinders  rushed  in  the  door  and  struck  him  in  the  eyes,  with 
the  result  that  he  lost  the  sight  of  one  eye  and  that  the  other 
was  injuriously  affected.  He  also  testified  that  the  cinders 
were  from  the  size  of  a  pea  to  that  of  a  birdshot.  One  Fan- 
ning, who  was  the  companion  of  the  plaintiff  on  the  journey^ 
testified  that  he  was  present  at  the  time  of  the  accident,  and 
that  the  cinders  ''were  from  the  size  of  birdshot  up  to  a 
duckshot."  The  defendant  company  offered  no  evidence 
upon  this  point,  but  introduced  testimony  tending  to  show 
that  the  engine  which  was  drawing  the  train  was  equipped 
with  the  most  approved  spark  arrester,  that  at  the  time  of 
the  accident  it  was  in  good  order,  and  that  the  engine  was 
properly  and  carefully  handled.  Upon  the  question  as  to 
whether  due  care  was  used  in  the  selection  of  the  spark 
arrester  there  was  a  conflict  in  the  testimony. 

Such  being  the  state  of  the  evidence,  the  court  charged  the 
jury  as  follows:  ''If  you  believe  from  the  evidence  that 
sparks  of  fire  and  cinders  escaped  from  the  defendant's 
engine  and  got  into  and  injured  plaintiff's  eyes,  as  alleged,, 
then  9uch  facts  constitute  a  prima  facie  case  of  negligence  00 
the  part  of  defendant,  and,  in  the  absence  of  rebutting  evi- 
dence sufficient  to  overcome  such  prima  facie  case  of  negli- 
gence, will  render:  the  defendant  liable  for  the  injury 
occasioned  thereby."  This  charge  was  assigned  as  error  in 
the  Court  of  Civil  Appeals,  and  is  also  assigned  in  the  peti- 

11  R  R  R— 44 
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tion  for  the  writ  of  error.  The  proposition  that,  when  a 
passenger  is  injured  on  the  train  of  a  railroad  company  by 
reason  of  some  accident  not  ordinarily  incident  to  that  mode 
of  travel,  and  it  is  shown  that  ''the  injury  arose  in  conse- 
quence of  the  failure  in  some  respect  or  other  of  the  carrier's 
means  of  transportation/'  a  rebuttable  inference  of  negligence 
on  part  of  the  carrier  arises,  is  well  established  by  the 
authorities.  See  numerous  authorities  cited  in  3  Thompson 
on  Negligence,  §  2754  et  seq.  But  it  does  not  follow  that  in 
such  a  case,  where  the  carrier  has  introduced  evidence  tend- 
ing to  show  due  care  on  his  part,  it  is  proper  to  instruct  the 
jury  that  the  proof  of  the  accident  and  of  the  cause  which 
authorizes  the  inference  shifts  the  burden  of  proof,  and  re- 
quires the  defendant,  in  order  to  exonerate  itself  from  lia- 
bility, to  show  by  evidence  sufficient  to  overcome  that 
presumption  that  it  has  exercised  such  care.  In  the  case  of 
the  San  Antonio  &  Aransas  Pass  Railway  Company  v.  Rob- 
inson, 73  Tex.  277,  II  S.  W.  327,  it  was  distinctly  ruled  that 
such  a  charge  was  erroneous.  There  are  expressions  in  the 
opinion  in  that  case,  which  do  not  meet  our  approval,  yet 
we  think  the  decision  was  correct.  In  this  class  of  cases, 
where  there  is  a  plea  of  contributory  negligence,  or  other 
plea  which  denies  liability,  although  the  defendant  may  have 
been  negligent,  when  the  primary  negligence  is  proved,  then 
the  burden  is  upon  the  defendant  to  establish  such  special 
plea  by  a  preponderance  of  evidence.  But  upon  the  primary 
question  of  the  defendant's  negligence,  in  the  absence  of  a 
statute  which  makes  the  act  or  omission  complained  of  neg- 
ligence per  se,  the  burden  never  shifts,  but  is  upon  the  plain- 
tiff throughout  the  case.  This  is  but  the  application  of  a 
general  rule.  In  the  case  of  Clark  v.  Hills,  67  Tex.  141,  2  S. 
W.  356,  Chief  Justice  Willie  says:  "The  general  rule  is  that 
the  burden  of  proof  'remains  on  a  party  offering  a  fact  in 
support  of  his  case,  and  does  not  change  in  any  aspect  of  the 
cause;  though  the  weight  of  evidence  may  shift  from  side  to 
side,  according  to  the  nature  and  strength  of  the  proof  offered 
in  support  or  denial  of  the  main  fact  to  be  established.'  [Cit- 
ing Central  Bridge  Corporation  v.  Butler,  2  Gray,  132; 
Blanchard  v.  Young,  11  Cush.  345;  Spaulding  v.  Hood,  8 
Cush.  60s.]  Thus,  in  a  suit  upon  a  note,  the  burden  of  prov- 
ing the  consideration  of  the  note  was  held  to  be  on  the  plain- 
tiff, and  that  he  made  a  prima  facie  case  by  putting  the  note 
in  evidence,  which  purported  to  have  been  given  for  value 
received ;  but  it  was  further  held  that  this  did  not  shift  the 
burden  of  proof  as  to  consideration  to  the  defendant,  but  the 
plaintiff  retained  it  throughout  the  investigation  of  that  fact. 
[Citing  Burnham  v.  Allen,  i  Gray,  496;  Delano  v.  Bartlett,  6 
Cush.  364.]  'Prima  facie  evidence  is  given  of  the  execution 
and  delivery  of  a  deed;  contrary  evidence  is  given  on  the 
other  side,  tending  to  negative  such  fact  of  delivery.  This 
latter  is  met  by  other  evidence;  and  so  on  through  along 
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inquiry.  The  burden  of  proof  has  not  shifted,  though  the 
^veight  of  evidence  may  have  shifted  frequently.  It  rests  on 
the  party  who  originally  took  it.'  [Citing  Powers  v.  Russell, 
13  Pick.  77.]"  The  principle  has  been  applied  in  numerous 
decisions  in  this  court.  Texas  Central  Ry.  Co.  v.  Burnett, 
80  Tex.  536,  16  S.  W.  320;  Costley  v.  Railway  Co.,  70  Tex. 
112,  8  S.  W.  114;  Stooksbury  v.  Swan,  8$  Tex.  572,  22  S. 
W.  963;  Heldt  V.  Webster,  60  Tex.  207.  In  the  case  last 
cited  Justice  Stayton  announces  the  principle  in  the  follow- 
ing language:  ''Any  charge  as  to  a  presumption  arising  from 
a  given  state  of  facts,  unless  in  those  cases  in  which  the  law 
raises  a  conclusive  presumption  in  the  nature  of  things,  is 
a  charge  upon  the  weight  of  evidence,  and,  although  other 
parts  of  the  charge  given  may  have  been  correct,  such  an 
error  will  require  a  reversal  of  the  judgment;  and  the  fact 
that  this  court  might  be  of  the  opinion  that  the  evidence  in 
the  case  justified  the  verdict  found  would  not  change  the 
rule.  The  defendant  was  entitled  to  have  the  case  submitted 
to  the  jury  without  any  intimation  from  the  court  as  to  the 
relative  fores  of  a  given  fact."  (We  use  the  word  * 'relative" 
as  found  in  the  recorded  opinion,  instead  of  "putative,"  as 
shown  by  the  published  official  report.)  Clearly,  an  injury  to 
a  passenger  on  a  railroad  resulting  from  a  derailment  of  a 
train  or  the  abnormal  operation  of  the  machinery  gives  rise 
to  an  inference  of  negligence  on  part  of  the  company  which 
may  authorize  the  jury  to  so  find;  and  it  may  be  that  in  such 
a  case,  where  the  defendant  has  offered  no  evidence  to  rebut 
the  inference,  the  court  would  be  warranted  in  instructing 
the  jury  to  find  for  the  plaintiff  upon  the  issue.  But  where 
the  defendant  company  has  introduced  evidence  which  tends 
to  show  that  it  has  used  all  proper  care  to  avoid  such  acci- 
dent, a  charge  which  instructs  the  jury  that  the  fact  of  the 
injury  is  prima  facie  evidence  of  negligence,  which  the  de- 
fendant is  called  upon  to  rebut  by  showing  that  it  has  used 
such  care,  gives  a  preponderating  effect  to  the  inference  of 
negligence  arising  from  the  fact  of  the  injury,  shifts  the 
burden  of  proof,  and  is  a  charge  upon  the  weight  of  the  evi- 
dence. '  We  are  not  unmindful  that  in  many  jurisdictions, 
and  notably  in  the  Supreme  Court  of  the  United  States, 
similar  charges  have  been  upheld.  Stokes  v.  Saltonstall,  13 
Pet.  181,  10  L.  Ed.  115;  Gleeson  v.  Railroad  Co.,  140  U.  S. 
43;,  II  Sup.  Ct.  859,  35  L.  Ed.  458.  In  the  case  last  cited  it 
was  held  error  to  refuse  to  give  a  like  instruction.  Pre- 
sumably in  most  of  the  jurisdictions  where  it  is  so  held  there 
exists  no  statute  which,  like  ours,  declares  that  the  trial 
judge  in  his  instructions  to  the  jury  "shall  not  charge  or  com- 
ment upon  the  weight  of  the  evidence."  R:^v.  St.  189s,  art. 
1317.  It  is  due  to  the  learned  judge  who  tried  the  case  to 
say  that  in  cases  of  the  destruction  of  grass  or  other  property 
along  the  line  of  a  railroad  by  fire  claimed  to  have  been 
caused  by  sparks  from  a  passing  engine  of  the  company 
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charges  in  effect  the  same  as  that  complained  of  here  have 
been  held  to  be  erroneous.  G.,  C.  &  S.  F.  Ry.  Co.  v.  John- 
son, 92  Tex.  591,  50  S.  W.  563,  and  other  cases  there  cited. 
But  in  the  opinion  in  the  case  we  here  cite  these  are  races:- 
nized  as  exceptional  cases,  and  we  are  not  inclined  to  extend 
the  rule  beyond  the  letter  of  those  decisions. 

It  is  also  assigned  that  the  court  erred  in  refusing  a  charge 
asked  in  behalf  of  the  defendant  to  the  effect  that  the  com- 
pany was  only  required  to  use  ordinary  care  in  providing  a 
safe  spark  arrester,  and  the  case  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  v.  Carter,  95  Tex.  461,  68 
S.  W.  159,  is  cited  in  support  of  that  contention.  The  dam- 
ages there  claimed  were  for  the  destruction  of  property  near 
the  track  of  the  railroad  by  fire,  and  the  duty  of  the  company 
in  such  a  case  is  merely  to  use  ordinary  care  to  prevent  the 
escape  of  sparks.  Here  we  have  a  case  of  an  alleged  injury 
to  a  passenger,  and  in  such  a  case  it  is  incumbent  upon  the 
carrier  to  exercise  the  highest  degree  of  care  to  prevent  such 
injury  compatible  with  the  reasonable  prosecution  of  its 
business.     We  think  the  charge  was  correctly  refused. 

It  is  also'^complained  that  the  court  erred  in  refusing  a 
special  charge  asked  in  behalf  of  the  defendant  which,  in 
effect,  instructed  the  jury  that,  if  ''the  engine  in  question 
was  equipped  with  one  of  the  best  approved  appliances  in 
common  use  on  well-equipped  railways  for  preventing  the 
escape  of  cinders,  and  the  defendant  had  used  ordinary  care 
to  keep  the  same  in  good  repair,  and  that  the  same  was  care- 
fully and  skillfully  handled  by  the  engineer  in  charge  thereof," 
then  the  burden  was  upon  the  plaintiff  to  show  negligence. 
The  charge  was  correct  in  so  far  as  it  sought  to  place  the 
burden  of  proof  upon  the  plaintiff  as  to  the  question  of  negli- 
gence, but  it  contained  two  propositions  which  were  erroneous 
and  misleading :  First,  the  company,  as  we  have  just  pointed 
out,  did  not  discharge  its  duty  by  using  ordinary  care  to  keep 
the  engine  in  repair;  and,  in  the  second  place,  it  was  not  all 
of  its  duty  to  select  "one  of  the  best  approved  appliances," 
but  it  was  its  duty  to  exercise  that  high  degree  of  care  in« 
cumbent  upon  carriers  of  passengers  in  selecting  the 
appliance.  One  of  the  best  might  not  be  the  safest,  and 
proper  care  might  have  led  to  the  selection  of  a  better.  On 
the  other  hand,  if  the  company  did  exercise  that  high  degree 
of  care  incumbent  upon  it  in  making  the  selection,  it  ought 
not  to  be  held  liable,  although  the  jury  might  have  concluded 
that  it  had  made  a  mistake,  and  bad  not  chosen  the  very 
best. 

It  is  to  be  noted  that  counsel  for  the  defendant  in  error 
rely  upon  the  case  of  the  Texarkana  &  Fort  Smith  Railway 
Company  v.  0*Kelleher  (Tex.  Civ.  App.)  51  S.  W.  54,  in 
which  a  writ  of  error  was  refused  by  this  court.  No  question 
as  to  the  charge  of  the  court  is  discussed  in  the  opinion  in 
that  case,  and  we  see  from  the  petition  for  the  writ  of  error» 
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v^bich  we  now  have  before  us,  tbat  no  error  was  assigned  in 
this  court  upon  the  instructions  given  to  the  jury  upon  the 
trial.  The  O'Kelleber  Case  was  very  much  like  the  case  now 
before  us,  the  difierence  being  that  in  that  case  the  injured 
party  was  not  a  passenger. 

For  the  error  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 


GosA  V.  Southern  Ry. 

{Supreme  Court  of  South  Carolina^  Nov,  *,  /poj.) 

[45  S.  E.  Rep.  810.] 

Damages — Mental  Anguish— Injuries  to  Child. 

In  an  action  bj  a  m6ther,  allegation  and  proof  of  injury  to  an  in- 
fant are  competent  to  suntain  a  claim  for  mental  anguish  caused  by 
the  willful  negligence  of  defendant. 

Res  Qests.* 

In  an  action  for  personal  injuries,  evidence  as  to  exclamations  of 
bodily  pain  after  the  accident  are  admissible  as  part  of  the  res  gestae 
to  show  the  existence  of  the  pain. 

Crossing  Signals — Evidence. 

Evidence  as  to  whether,  under  the  conditions,  witness  would  or 
would  not  have  heard  the  statutory  signals  of  a  locomotive,  is  admissi- 
ble, though  the  witness  is  not  an  expert. 

Res  Gestae. 

In  an  action  for  personal  injuries,  declarations  of  a  bystander 
after  the  accident  are  not  part  of  the  res  gestae. 

Accident  at  Crossing— Signals— Knowledge  of  Approach  of  Train.f 

An  instruction,  in  an  action  for  injuries  at  crossing,  that,  if  a  per- 
son traveling  on  a  highway  heiars  a  train  coming,  the  failure  to  ring 
the  bell  or  sound  the  whistle  cannot  be  said  to  have  contributed  to  the 
injury,  is  proper. 

Same — Same — Contributory  Negligence.} 
Where  failure  to  exercise  ordinary  care  at  a  crossing  contributed  as 

*Note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  588;  foot-note  appended  to 
Oliver  v.  Columbia,  N.  &  L.  R.  Co.  (S.  Car.),  6  R.  R.  R.  708,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  708;  Atchison,  etc.,  R.  Co.  v.  Logan 
(Kan.),  5  R.  R.  R.  639,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  639. 

tSee  Butts  v.  Atlantic  &  N.  C.  R.  Co.  (N.  Car.),  8  R.  R.  R.  710,  31 
Am.  &  Eng.  R.  Cas.,  N.  8.,  710  (whether  failure  to  give  statutory 
signals  is  negligence  per  se) ;  notes,  15  Am.  &  Eng.  R.  Cas.,  N.  8., 
164  (failure  to  pfive  signals  as  affected  bj  existence  of  other  means  of 
information  of  approach  of  train) ;  I/ouisville  &  N,  R.  Co.  v.  Penrod 
(Ky. ),  17  Am.  &  Eng.  R.  Cas.,  N.  8.,  759  (where  person  knew  of  ap- 
proach of  train) ;  State  v,  Cumberland  &  P.  R.  Co.  (Md.),  10  Am.  & 
Eng.  R.  Cas.,  N.  8.,  511. 

tSee  foot-note  appended  to  Chicago,  I.  &  L.  Ry.  Co.  v.  Reed 
(Ind.),  3  R.  R.  R.  627,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  627  (where 
all  the  preceding  authorities  in  this  series  are  collected) ;  Mercer  v. 
Southern  Ry.  (S.  Car.),  8  R.  R.  R.  703,  31  Am.  &  Eng.  R.  Cas.,  N. 
8.,  703;  Moore  v.  Lindell  Ry.  Co.  (Mo.),  8  R.  R.  R.  46,  31  Am.  & 
Eng.  R.  Cas.,  N.  8.,  46;  Burns  v.  Southern  Ry.  Co.  (8.  Car.),  6  R. 
R.  R.  321,  29  Am.  &  Eng.  R.  Cas.,  N.  8.,  321  (recovery  may  be  had 
for  failure  to  signal  in  absence  of  gross  contributory  negligence) ; 
Missouri,  K.  &  T.  Ry.  Co.  v,  Bussey  (Kan.),  6  R.  R.  R.  667,  29 
Am.  &  Eng.  R.  Cas.,  N.  8.,  667;  Central  of  Georgia  Ry.  Co.  v.  Free- 
man (Ala.),  5  R.  R.  R.  62,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  62  (could 
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a  proximate  cause  to  the  injury,  plaintiff  cannot  recover,  though  no 
signala  were  given. 

Same — Same— Same. 

Though  the  law  impoaea  on  a  railroad  the  duty  to  give  aignala  at 
croaaings,  the  correaponding  duty  ia  imposed  on  a  person  on  a  high- 
way to  use  his  senses  to  aacertain  whether  a  train  ia  approaching. 

Sama — Stop,  Look,  and  Listen. 

Person  on  a  highway  approaching  a  railroad  track  intending  to 
croas,  where  the  view  of  the  track  is  plain,  must  look  and  listen. 

Same — Right  to  Assume  That  Traveler  Will  Exercise  Due  Care. 

The  employees  of  a  railway  company  have  a  right  to  assume  that 
peraons  approaching  a  track  along  a  highway,  whether  the  view  ia 
open  or  obatructed,  will  uae  their  senses  to  aacertain  whether  train  ia 
approaching,  and  will  heed  any  warning  that  may  be  given. 

Willfulness  and  Wantonness — Definitions. 

A  willful  act  in  an  action  for  negligence  meana  an  act  ahowing^ 
that  a  peraon  intended  to  do  what  waa  done,  and  a  wanton  act  meana 
an  act  done  in  total  diaregard  of  the  righta  of  othera. 

Accident  ot  Crossing— Duty  of  Traveler— Signals. 

It  ia  the  duty  of  a  traveler  to  uae  such  care  and  ordinary  prudence 
in  approaching  a  railroad  track  as  a  man  of  ordinary  prudence  would 
uae,  and  it  ia  the  corresponding  duty  of  the  railroad  company,  when 
in  hearing  distance  from  a  creasing,  to  give  the  statutory  aignala 
until  it  passes  that  place. 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg; 
Gary,  Judge. 

Action  by  Fleeta  Gosa  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  appeals.     A£Brmed. 

C.  P.  Sanders,  for  appellant. 
Evans  &  Finley,  for  appellee. 

Statement  of  Facts. 

GARY,  A.  J.  This  is  an  action  for  damages  on  account  of 
injuries  received  by  the  plaintiff  in  a  collision  with  an  engine 
of  defendant  at  a  highway  crossing.  The  material  allega- 
tions of  the  complaint  are  as  follows: 

''(2)  That  on  the  20th  day  of  October,  A.  D.  1900,  plain- 
tiff, with  her  infant  daughter,  nine  weeks  old,  was  traveling 

not  recover);  Atchison,  T.  A  8.  F.  Ry.  Co.  v.  JUdah  (Kan.),  4  R. 
R.  R.  937,  27  Am.  A  Kng.  R.  Cas.,  N.  S.,  937;  Chicago,  I.  A  I^.  Ry. 
Co.  V,  Reed  (Ind.),  3  R.  R.  R.  627,  26  Am.  A  Kng.  R.  Cas.,  N.  S., 
627  (failure  to  give  signals  no  excuse  for  failure  to  look  and  listen) ; 
Davia  v.  Atlanta  A  C.  A.  L.  Ry.  Co.  (S.  Car.),  3  R.  R.  R.  317,  26 
Am.  A  Bag.  R.  Cas.,  N.  8.,  317  (negligence  warranting  recovery  in 
abaence  of  willful  contributory  negligence,  under  8outh  Carolina  stat- 
ute) ;  notes,  18  Am.  A  Kng.  R.  Cas.,  N.  8.,  466  (failure  to  give  signals 
does  not  excuse  contributory  negligence);  12  Am.  A  Kng.  R.  Cas., 
N.  8.,  406  (failure  to  give  statutory  signals  will  not  entitle  one 
guilty  of  contributory  negligence  in  attempting  to  cross  before  mov- 
ing train  to  recover);  note,  10  Am.  A  Eng.  R.  Cas.,  'N.  S.,  518 
et  seq. ;  Schneider  v»  Northern  Pac.  Ry.  Co.  (Minn.),  19  Am.  A 
Kng.  R.  Cas.,  N.  8.,  314;  Northern  Pac.  Ry.  Co.  v.  Freeman  (U.  8.), 
15  Am.  A  Kng.  R.  Cas.,  N.  8.,  89  (negligence  per  se) ;  Geist  v.  Mis- 
souri Pac.  Ry.  Co.  (Neb.),  22  Am.  A  Kng.  R.  Cas.,  N.  8.,  364  (in- 
jury to  child) ;  8wanaon  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  16 
Am.  A  Kng.  R.  Cas.,  N.  8.,  624;  Crawford  v,  Chicago  G.  W.  Ry.  Co« 
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on  the  public  highway  in  said  county  and  state  in  a  wagon 
drawn  by  a  mule,  and  that  at  or  near  Mt.  Zion  Church,  in 
said  county,  the  highway  upon  which  plaintiff  was  traveling  is 
crossed  by  defendant's  railroad,  and  that  while  plaintiff  was 
attempting  to  cross  said  railroad  at  said  point  upon  the 
public  highway,  as  she  had  a  right  to  do,  the  defendant, 
without  any  notice  whatever  to  plaintiff,  caused  its  locomo- 
tive and  tender  on  said  tracks  to  approach  said  crossing  at  a 
reckless  and  unlawful  high  rate  of  speed,  and  before  plaintiff 
could  escape  (with  her  infant  baby)  said  locomotive  struck  the 
wagon  in  which  plaintiff  was  seated,  wrecking  the  same,  and 
throwing  plaintiff  (with  her  infant  in  her  arms)  to  the  ground 
in  so  violent  a  manner  as  to  (break  the  thigh  bone  of  her  said 
infant)  and  horribly  bruising  the  plaintiff,  wounding  her 
physically  and  mentally,  to  her  great  damage  in  the  sum  of 
five  thousand  dollars. 

''(3)  That  said  defendant  company  failed  to  sound  the 
whistle  or  ring  the  bell  upon  its  said  locomotive  before  reach- 
ing said  crossing,  as  required  by  the  statutes  in  such  cases 
made  and  provided,  and  willfully  and  wantonly  and  negli- 
gently, and  in  utter  disregard  of  the  rights  of  plaintiff,  caused 
its  locomotive  to  run  into  the  wagon  in  which  plaintiff  (and 
her  infant)  were  traveling  upon  the  public  highway  aforesaid, 
thereby  inflicting  upon  her  (and  ter  said  infant)  serious 
bodily  injuries  and  n  ental  suffering,  to  her  great  damage  five 
thousand  dollars. 

^'(4)  That  said  defendant  company  carelessly,  negligently, 
wantonly,  and  willfully,  and  in  utter  disregard  of  the  rights 
of  plaintiff  (and  her  infant  in  arms),  failed  to  stop  its  said 
locomotive,  after  discovering  the  wagon  in  which  plaintiff 
was  traveling  upon  the  public  highway,  in  time  to  prevent 
the  injury  to  plaintiff  (and  her  infant),  to  her  great  damage 
in  the  sum  of  five  thousand  dollars." 

The  answer  of  the  defendant  denied  generally  the  allega- 
tions of  the  complaint,  and  set  up  the  defense  of  contributory 
negligence. 

When  the  case  was  called  for  trial,  the  defendant  duly 

(Iowa),  16  Am.  &  Eag.  R.  Cas.,  N.  8.,  628;  Hunter  v.  Montana 
Cent.  R.  Co.  (Mont.),  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  615;  Neal  v. 
Carolina  Cent.  R.  Co.  (N.  Car.),  18  Am.  8t  Eng.  R.  Cas.,  N.  8.,  51; 
Hanson  v.  Pennsylvania  R.  Co.  (N.  J.),  12  Am.  &  Eng.  R.  Cas.,  N. 
S.,  404  (recovery  prevented  by  contributory  negligence  in  crossing 
before  moving  train) ;  Chicago  &  E.  R.  Co.  v,  Thomas  (Ind.),  21  Am. 
A.  Eng.  R.  Cas.,  N.  8.,  343;  Austin  &  N.  W.  R.  Co.  v,  McElmurry 
(Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  445;  Herbert  v.  8outhem  Pac. 
Co.  (Cal.),  11  Am.  &  Eng.  R.  Cas.,  N.  8.,  94;  Bowen  v.  8outherii 
Ry.  Co.  (8.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  8.,  331  (negligence 
per  se) ;  8wan8on  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  16  Am. 
&  Eng.  R.  Cas.,  N.  8.,  624;  Gahagan  v,  Boston  &  M.  R.  R.  (N.  H.), 
23  Am.  &  Eng.  R.  Cas.,  N.  8.,  141  (failure  to  give  signals  will  not 
excuse  failure  to  stop,  look,  and  listen);  Hunter  v.  Montana  Cent. 
R.  Co.  (Mont.),  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  615;  Strother  v.  South 
Carolina,  etc.,  R.  Co.  (8.  Car.),  5  Am.  &  Eng.  R.  Cas.,  N.  8.,  430 
(where  traveler  guilty  of  gross  negligence) ;  McManamee  v,  Mis- 
souri, etc.,  R.  Co.  (Mo.),  5  Am.  &  Eng.  R.  Cas.,  N.  8.,  474. 
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moved  to  strike  from  the  complaint,  as  being  irrelevant  and 
redundant,  and  as  not  constituting  the  cause  of  action  against 
the  defendant,  the  following  words  from  paragraph  2:  '^break 
the  thigh  bone  of  her  said  infant,"  and  from  paragraph  3  the 
words  in  line  three  from  the  bottom  of  said  paragraph  ''her 
said  infant,"  and  from  paragraph  4  the  words  ''and  her  in- 
fant in  arms,"  and  in  third  line  from  the  bottom  of  paragraph 
4  the  words  "and  her  infant."  The  court  overruled  defend- 
ant's motion  to  strike  out  the  foregoing  words  from  the  com- 
plaint, holding  that  they  were  responsive  to  the  issae  of 
mental  anguish  and  suffering.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff. 

The  following  are  the  appellant's  exceptions : 

"(i)  In  refusing  to  strike  from  the  complaint  the  follow- 
ing words:  'broke  the  thigh  bone  of  her  said  infant/ and 
also,  'and  her  said  infant,'  and  also,  'and  her  infant  in  arms,' 
and  also,  'and  her  infant,'  as  being  redundant  and  irrelevant, 
and  not  constituting  a  cause  of  action  in  favor  of  plaintiff 
against  the  defendant;  and  in  ruling  and  holding  that  these 
words  were  responsive  to  the  allegation  of  mental  suffering, 
thereby  holding:  (a)  That  one  person  can  recover  damages 
for  mental  suffering  caused  by  injuries  inflicted  upon 
another;  (b)  that  these  words  were  relevant,  and  were  suffi- 
cient to  constitute  a  cause  of  action  in  favor  of  plaintiff 
against  the  defendant  in  this  action. 

"(2)  Iq  allowing  the  following  questions  to  be  asked  the 
plaintiff,  and  in  allowing  her  to  answer  the  same,  against  the 
objection  of  the  defendant,  to  wit:  'Q.  Where  was  the  baby 
when  the  accident  happened  7  A.  In  my  arms.  Q.  Who  is 
dependent  upon  you  for  support?  A.  My  baby.  Q.  Were 
you  able  to  minister  to  the  wants  of  your  infant  at  that  time? 
A.  I  was  not.  Q.  What  was  the  condition  of  your  mind  by 
reason  of  that  fact?  Was  it  agitated?  A.  A  great  deal. 
Q.  I  believe  you  stated  that  your  infant  had  its  thigh 
broken?  A.  Yes,  sir.  Q.  By  reason  of  that  fact,  state 
whether  you  suffered  mental  excitement  or  not.  State  your 
circumstances.  What  worried  you?  A.  I  can't  state  how  I 
felt.  It  was  an  awful  thing  to  think  of  my  being  on  the  rail- 
road track  and  the  engine  coming.  I  don't  see  how  I  could 
have  been  saved,  and  I  think  of  my  infant  and  myself  both 
being  crushed  by  the  engine.  I  can  imagine  myself  mashed 
upon  the  track.'  " 

''(3)  Because  his  honor,  in  refusing  to  strike  out  the  words 
referred  to  in  first  exception  from  the  complaint,  and  in  per- 
mitting the  plaintiff  to  testify  as  to  injuries  inflicted  upon 
her  baby,  and  the  effect  this  had  upon  her  mind,  erred  in 
that  he  allowed  the  jury  to  consider  and  to  assess  damages 
for  the  mental  suffering  of  the  plaintiff  on  account  of  injuries 
caused  another. 

''(4)  In  allowing  the  witness  Charles  Cannon,  against  the 
objection  of  the  defendant,  to  testify  that  he  heard  the  plain* 
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tiff,  some  time  after  the  accident,  complain,  it  being  respect- 
fully submitted  that  the  complaints  of  the  plaintiff  made 
after  the  accident  were  not  part  of  the  res  gestae,  and,  be- 
sides, was  permitting  the  ex  parte  statements  of  the  plaintiff 
to  go  to  the  jury,  and  to  be  considered  by  them. 

''(5)  In  allowing  the  witness  Fred  Solesby  to  give  his  opin- 
ion as  to  whether  he  would  or  would  not  have  heard  the  bell 
ring  or  the  whistle  blow/' 

(6)  (Withdrawn.) 

(7)  (Withdrawn.) 

"(8)  In  not  permitting  the  witness  T.  D.  Haynes  to  testify 
to  a  conversation  with  W.  L.  Stone,  who  was  driving  the 
wagon,  had  immediately  after  the  accident,  and  in  not  ruling 
and  holding  that  any  statement  made  by  W.  L.  Stone  at  that 
time  was  competent  as  being  a  part  of  the  res  gestae,  being 
made  in  the  presence  of  the  plaintiff.  In  not  permitting  the 
witness  T.  D.  Haynes  to  testify  to  a  conversation  had  be- 
tween J.  C.  Stone,  who  had  been  previously  examined  as  a 
witness  for  plaintiff,  and  the  conductor,  Mr.  Giles;  and  in 
ruling  and  holding  that  such  conversation  would  not  be 
relevant  or  material;  the  error  being  that,  as  J.  C.  Stone  had 
denied  on  his  examination  making  statements  to  the  con- 
ductor, Mr.  Giles,  on  material  matters,  the  foundation  having 
been  properly  laid,  it  was  competent  for  defendant  to  con- 
tradict this  witness.  In  not  permitting  the  following  questions 
to  be  asked  the  witness  T.  D.  Haynes,  and  in  not  allowing 
the  said  witness  to  answer  the  same:  'Q.  You  remember  the 
fact  that  Mr.  Giles  had  a  conversation  with  the  young  man? 
On  that  occasion,  did  you  hear  Mr.  Giles  ask  Mr.  J.  C.  Stone 
if  he  heard  the  whistle  blow?'  It  being  respectfully  sub- 
mitted that  any  statement  or  conversation  made  by  parties 
immediately  after  the  accident  and  in  the  presence  of  the 
plaintiff  were  a  part  of  the  res  gestae,  and,  if  not,  still  it  was 
error  to  refuse  to  allow  the  witness  J.  C.  Stone  to  be  con- 
tradicted after  the  foundation  had  been  properly  laid. 

''(9)  In  not  permitting  the  witness  W.  M.  Giles  to  testify 
to  the  conversation  had  immediately  after  the  accident  with 
Mr.  W.  L.  Stone,  in  the  presence  of  the  plaintiff;  it  being  re- 
spectfully submitted  that  such  statement  was  a  part  of  the 
res  gest^. 

'Kio)  After  the  following  question  had  been  asked  the 
witness  W.  M.  Giles  with  reference  to  J.  C.  Stone,  *Did  you 
have  a  conversation  with  him?'  and  after  he  had  answered 
it,  in  refusing  to  allow  the  following  question  to  be  asked 
this  witness:  'Q.  In  that  conversation,  did  you  ask  him  if 
he  heard  the  whistle  blow?'  It  being  respectfully  submitted 
that  the  conversation  between  the  witness  and  J.  C.  Stone,  had 
immediately  after  the  accident,  in  the  presence  of  the  plain- 
tiff, was  a  part  of  the  res  gestae ;  but,  if  not,  still  the  defendant 
had  a  right  to  contradict  the  witness  J.  C.  Stone  as  to  matters 
for  which  the  foundation  had  been  properly  laid,  and  it  was 
error  in  refusing  to  allow  him  to  do  so. 
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''(ti)  In  not  allowing  the  witness  Broad  Williams  to  be 
asked  these  questions,  and  in  refusing  to  allow  him  to  answer 
the  same:  'Q.  State  whether  or  not  it  takes  a  woman  of 
health  to  run  seven  looms  and  manage  them.  I  will  ask  you 
what  kind  of  a  woman  as  to  strength  does  it  take  to  run 
seven  looms?'  It  being  respectfully  submitted  that  such 
questions  were  responsive  to  the  testimony  of  plaintiff,  tend- 
ing to  show  that  she  was  in  ill  health,  weak,  and  frail,  and  it 
was  error  to  refuse  to  allow  the  defendant  to  prove  and  ex- 
amine the  witness  as  to  these  facts. 

'K12)  In  allowing  the  witness  Alma  Dobbins  to  be  asked 
the  following  questions,  against  the  objection  of  defendant, 
and  in  permitting  her  to  answer  the  same:  'Q.  When  girls 
do  not  do  their  work,  they  are  pretty  apt  to  be  discharged, 
are  they  not?  Now,  if  a  girl  does  not  do  her  work,  is  con- 
tinually complaining  and  getting  out,  is  it  not  likely  she 
would  be  discharged?'  And  in  ruling  that  such  questions 
were  in  reply.  It  being  respectfully  submitted  that  the 
testimony  was  not  in  reply  to  any  testimony  brought  out  by 
defendant,  and,  in  addition,  that  this  testimony  was  irrelevant 
to  any  of  the  issues  raised  in  this  case. 

''(13)  In  allowing  the  following  questions  to  be  asked  J. 
C.  Stone,  and  in  permitting  him  to  answer  the  same,  over 
objections  of  defendant:  'Would  you  have  gone  on  that 
track  had  you  seen  the  engine  approaching,  knowing  that 
Miss  Gosa  and  her  baby  were  in  there,  dependent  upon  you 
for  safety?  A.  I  would  not.'  The  error  being  in  permitting 
the  witness  at  this  time  to  say  what  he  would  or  would  not 
have  done  at  the  time  of  the  accident,  and  thus  giving  his 
opinion,  and  allowing  him  to  testify  as  to  a  fact  which  was  a 
question  for  the  jury,  and  not  for  the  witness. 

''(14)  In  charging,  in  connection  with  defendant's  sixth 
request,  the  following:  4f  he  fails  to  use  those  senses  in 
gross  negligence,  then,  under  those  circumstances,  he  cannot 
recover."  The  error  being,  as  it  is  respectfully  submitted, 
that  the  addition  of  these  words  were  calculated  to  lead  the 
jury  to  believe  that,  even  though  a  man  saw  and  heard  an 
approaching  train  in  ample  time  to  keep  from  going  on  the 
track,  yet  if,  notwithstanding  this,  he  did  enter  on  the  track, 
and  was  injured,  he  could  recover,  unless  he  was  guilty  of 
gross  negligence,  even  though  it  might  appear  that  he  had 
failed  to  exercise  such  care  and  caution  as  persons  of  ordi- 
nary prudence  should  exercise  under  such  circumstances. 

''(15)  That  the  sixth  request,  embodying,  as  it  does,  a 
aound  proposition  of  law,  requiring  a  person  to  use  such  care 
and  caution  as  men  of  ordinary  care  and  prudence  would, 
under  the  supposed  circumstances,  use,  it  was  error  to  instruct 
the  jury  substantially  that  such  person  could  recover  unless 
he  was  guilty  of  gross  negligence;  it  being  respectfully  sub- 
mitted that,  if  one's  attention  is  called  to  the  approach  of 
the  train  by  reason  of  the  whistle  being  blown  or  the  bell 
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being  rung,  as  required  by  the  statute,  then  that  such  person 
cannot  recover  damages  for  an  injury  caused  by  collision  at 
the  crossing,  if  he  has  been  guilty  of  a  want  of  ordinary  care 
and  prudence. 

^^(i6)  Because,  in  connection  with  defendant's  seventh  re- 
quest, which  his  honor  recognized  as  sound  law,  the  illustra- 
tion used  by  his  honor  might  well  have'  led  the  jury  to  believe 
that  a  person  injured  under  the  circumstances  could  recover, 
unless  he  stopped  his  ears  and  deadened  his  senses;  whereas 
it  is  respectfully  submitted  that  a  man  can  be  guilty  of  gross 
negligence  in  entering  upon  a  railroad  track  without  stopping 
bis  ears  or  deadening  his  senses,  or  doing  any  other  willful 
act. 

''(17)  (a)  Because  in  charging  as  his  honor  did  in  connec- 
tion with  defendant's  seventh  request  the  jury  might  well 
have  concluded  that  it  took  a  willful  act  to  constitute  gross 
negligence,  (b)  Because,  under  his  honor's  illustration,  the 
jury  might  well  conclude  that  one  injured  on  a  crossing  could 
recover  if  there  was  a  failure  to  ring  a  bell  or  sound  a  whistle, 
as  required  by  statute,  unless  he  did  an  act  to  keep  from  see- 
ing or  hearing  the  train. 

''(18)  Because  his  honor  erred,  after  recognizing  the  eighth 
request  of  the  defendant  as  containing  a  sound  proposition  of 
law,  to  instruct  the  jury  in  connection  therewith  as  follows: 
'The  law  would  not  permit  him  to  deaden  his  senses  by 
stopping  his  ears  and  go  heedlessly  on  the  track;'  the  error 
being,  as  it  is  respectfully  submitted,  that  this  charge  might 
well  have  led  the  jury  to  believe  that  a  person  could  only  be 
guilty  of  gross  negligence  by  doing  a  deliberate  or  inten- 
tional act,  whereas  the  statute  in  its  terms  makes  gr9ss  neg- 
ligence different  from  willful  negligence. 

''(19)  In  refusing  to  charge  defendant's  tenth  request,  to 
wit:  'If  one  sees  or  hears  an  approaching  train  in  ample 
time,  by  the  exercise  of  ordinary  care,  to  keep  from  going 
on  the  railway  track  just  in  front  of  such  train,  it  is  his  duty 
to  stop  before  entering  upon  such  track  just  in  front  of  the 
engine;  and  if  he,  knowing  of  its  approach,  and  of  the  dan- 
gers attendant  upon  his  act,  does  go  on  the  track,  and  by  rea- 
son of  this  is  struck  and  injured,  and  the  jury  believe  that  in 
going  on  such  track  he  failed  to  exercise  ordinary  care,  and 
this  failure  contributed  as  a  proximate  cause  to  his  injury, 
then  he  cannot  recover  damages  of  the  railroad  on  account 
thereof.'  The  error  being,  as  it  is  respectfully  submitted: 
(a)  That  if  a  person's  attention  is  called  to  the  approach  of 
the  train  by- the  ringing  of  the  bell  or  the  blowing  of  the 
whistle,  as  required  by  the  statute,  then,  under  the  terms  of 
the  statute,  if  he  is  guilty  of  the  want  of  ordinary  care  and 
prudence,  and  if  this  contributes  as  a  proximate  cause  to  his 
injury,  he  cannot  recover,  (b)  Because  if  one  sees  or  hears 
a  train  in  ample  time  to  keep  from  entering  on  the  track, 
and  if  he,  knowing  the  danger,  does  enter  on  the  track,  then 
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the  failure  to  ring  the  bell  or  blow  the  whistle  cannot  be  said 
to  have  contributed  to  his  injury. 

''(20)  Because,  after  having  read  the  statute  to  the  jury, 
his  honor  charged  that  if  the  company  failed  to  ring  the  bell 
or  sound  the  whistle,  as  required  by  the  statute,  that  then, 
per  se,  they  would  be  liable  for  consequences  of  such  damage 
as  accrued.  The  error  being,  as  it  is  respectfully  submitted: 
(a)  That  this  was  a  charge  upon  the  facts,  in  violation  of  sec- 
tion 26,  art.  5,  of  the  Constitution,  (b)  That  this  charge  did 
not  take  into  consideration  the  terms  of  the  statute,  which 
required  that  it  must  be  made  to  appear  not  only  that  the 
company  failed  to  give  signals,  but  that  this  failure  con- 
tributed to  the  injury,  whereby  the  jury  might  well  have  con- 
cluded that  upon  the  mere  failure  alone  to  give  the  signals 
required  the  company  would  be  liable,  even  though  it  might 
not  appear  that  this  failure  contributed  to  the  injury. 
(c)  That  by  this  charge  the  jury  might  well  have  concluded 
that,  if  the  signals  were  not  given,  as  required  by  the  statute, 
yet  that  the  company  would  be  liable  for  any  damages  caused 
by  the  collision  with  a  person  at  the  crossing,  even  though 
such  person  may  have  been  guilty  of  gross  or  willful  negli- 
gence, or  was  doing  an  unlawful  act.  (d;  That  by  this  charge 
his  honor  failed  to  state  the  law  fully  to  the  jury,  thereby  tak- 
ing from  their  consideration  the  following  questions:  First, 
whether  the  failure  to  give  the  signal  contributed  to  the 
injury;  second,  whether  plaintiff  was  guilty  of  gross  or  will- 
ful negligence,  or  was  doing  an  unlawful  act. 

(21)  Because  his  honor  charged  the  jury  that  the  failure 
on  the  part  of  a  railroad  company  to  ring  the  bell  or  blow 
the  whistle,  as  required  by  the  statute,  would  mean  that  it  was 
guilty  of  gross  or  willful  negligence;  the  error  being  that 
by  this  charge  his  honor  added  to  the  burdens  imposed 
upon  the  railroad  by  the  terms  of  the  statute,  and  in  ad- 
dition charged  the  jury  what  facts  would  constitute  gross 
or  willful  negligence;  thereby  charging  upon  the  facts, 
contrary  to  section  26,  art.  5,  of  the  Constitution. 

'^(22)  Because  his  honor  erred  in  charging  as  follows: 
'But  it  would  not  excuse  the  railroad  company  for  you  to 
find  plaintiff  was  simply  guilty  of  ordinary  negligence.  If 
you  find  that  they  could  have  seen  the  train  by  using  ordi- 
nary care,  and  did  not  use  ordinary  care,  and  that  was  a  neg- 
ligent act  itself,  but  not  gross  negligence,  that  would  not 
excuse  the  railroad  company,  but,  in  order  to  excuse  them, 
the  negligence  must  have  been  willful  or  gross.  Now,  what 
would  be  gross  negligence?  It  so  happens  that  in  this  state 
a  case  was  tried — I  alluded  to  it  this  morning — where  one  of 
our  ablest  judges,  in  considering  this  statute,  said:  ''A  per- 
son might  safely  enter  upon  a  railroad  track  and  go  to  sleep, 
and  wait  to  be  aroused  by  the  blowing  of  the  whistle  and  ring- 
ing of  the  bell.  The  Supreme  Court  said  no;  that  would  be 
gross  negligence."    Now,  the  sections  which  I  have  just 
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read  to  you,  then,  would  excuse  the  company  for  an  act  of 
that  sort.  If  a  party  would  go  and  willfully  stand  upon  the 
track,  even  if  the  company  failed  to  ring  its  bell,  if  he  says, 
"I  will  stand  here  until  he  does  blow  his  whistle  and  rings 
his  belV  that  would  be  willful,  and  the  railroad  company 
cannot  be  held  liable  under  these  circumstances.'  The  error 
being,  as  it  is  respectfully  submitted:  (a)  That  his  honor 
did  not  distinguish  between  gross  and  willful  negligence,  but 
by  this  charge  and  illustration  fixed  a  standard  for  gross  neg- 
ligence difierent  from  that  fixed  by  the  terms  of  the  statute, 
(b)  That  this  charge  and  illustration  might  well  have  led  the 
jury  to  believe  that  a  person  would  not  be  guilty  of  gross 
negligence  unless  he  was  guilty  of  a  willful  act.  (c)  That  this 
charge  might  well  have  led  the  jury  to  conclude  that  a  person 
could  not  be  guilty  of  gross  negligence  in  entering  upon  a 
railroad  track  at  a  crossing,  unless  he  did  so  willfully  and 
intentionally,  (d)  Because  his  honor,  in  analyzing  this  stat- 
ute, and  in  illustrating  the  same  to  the  jury,  overlooked  the 
terms  of  the  statute  which  would  excuse  a  railroad  company 
if  a  person  injured  was  guilty  of  gross  negligence. 

'H23)  Because  his  honor  erred  in  charging:  'If  you  find 
that  defendant  company  did  fail  to  blow  its  whistle— engi- 
neer or  fireman  failed  to  blow  the  whistle — or  ring  the  bell 
continuously  for  five  hundred  yards  before  approaching  that 
crossing,  and  that  failure  contributed  to  the  collision  that  has 
been  described  here,  then,  why,  you  would  estimate  and  say 
as  to  the  amount  plaintiff  sustained  in  damage,  if  she  has 
been  damaged.  How  do  you  estimate  damages?  The  law 
says,  if  the  injury  has  been  occasioned  by  the  negli- 
gence of  the  defendant  company,  you  can  take  into 
consideration  not  only  the  loss  of  time  that  the  party 
has  suffered,  or  injury  to  his  property,  but  you  can 
take  into  consideration  his  feelings,  or  any  pain  or 
suffering  that  has  been  the  result  of  the  injury  received  under 
those  circumstances,  etc'  The  error  being,  as  it  is  respect- 
fully submitted:  (a)  That  by  this  charge  the  jury  might  well 
have  concluded  that  if  the  railroad  company  failed  to  ring  its 
bell  or  sound  its  whistle  for  five  hundred  yards,  as  required 
by  the  statute,  and  that  this  failure  contr  buted  to  the  colli- 
sion, that  plaintiff  was  bound  to  recover  damages,  even 
though  she  might  be  guilty  of  gross  or  willful  negligence,  or 
was  doing  an  unlawful  act.  (b)  That  by  this  charge  his 
honor  took  from  the  consideration  of  the  jury  the  question  of 
gross  or  willful  negligence,  or  the  doing  of  an  unlawful  act  on 
the  part  of  the  plaintiff. 

''(24)  Because  his  honor,  in  reference  to  the  corresponding 
rights  and  duties  of  the  railroad  company  and  a  traveler  at  a 
railroad  crossing,  erred  in  charging  as  follows:  'It  is  the 
duty  of  a  passenger  to  use  such  care  and  prudence  in 
approaching  a  railroad  track  as  a  man  of  ordinary  prudence 
and  caution   under  the  circumstances  would  use.     On  the 
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contrary^  it  is  the  duty  of  the  railroad,  when  it  comes  within 
hearing  distance  from  the  crossing,  to  sound  the  alarm,  and 
sound  it  continuously  until  it  passes  that  place.'  The  error 
being,  as  it  is  respectfully  submitted:  (a)  That  this  was  a 
charge  on  the  facts,  contrary  to  section  26,  art.  s,  of  the 
Constitution,  (b)  Because  it  fixed  a  different  rule  or  standard 
of  care  for  the  railroad  company  to  observe  in  reference  to 
ringing  its  bell  or  blowing  its  whistle  than  that  fixed  by  the 
statute. 

''(25)  Because  his  honor  erred  in  refusing  the  motion  of 
the  defendant  for  a  new  trial,  and  in  holding  that  the  amount 
of  damages  was  a  matter  entirely  for  the  jury;  whereas  it  is 
submitted  that  a  circuit  judge  still  has  the  right  to  grant  a 
new  trial  for  excessive  damages,  and  still  has  the  power  to 
reverse  and  set  aside  verdicts  of  juries." 

Opinion. 

We  will  consider  the  exceptions  in  regular  order: 

First  exception :  The  complaint  alleges  damages  arising 
not  only  from  negligence,  but  from  intentional  wrong  on  the 
part  of  defendant.  When  the  action  is  for  punitive  damages, 
the  jury  has  the  right  to  take  into  consideration  all  the  sur- 
rounding circumstances  attending  the  injury  in  awarding 
exemplary  damages.  Pickens  v.  R.  R.,  S4  S.  C.  498,  32  S. 
E.  567;  Marsh  v.  Tel.  Co.,  65  S.  C.  430,  43  S.  E.  953;  Young 
V.  Tel.  Co.,  65  S.  C.  93,  43  S.  E.  448.  The  allegations  were 
therefore  relevant  for  that  purpose.  Furthermore,  the 
decisions  in  this  state  are  to  the  effect  that,  when  the  action 
is  for  exemplary  damages,  the  jury,  independently  of  the 
statute,  may  take  into  consideration  the  mental  anguish 
suffered  by  the  plaintiff  on  account  of  the  defendant's  inten- 
tional wrong.  Lewis  v.  Tel.  Co.,  57  S.  C.  325,  35  S.  E.  556; 
Marsh  v.  Tel.  Co.,  65  S.  C.  430,  43  S.  E.  953. 

Second  exception:  This  exception  does  not  properly  raise 
any  question  for  consideration,  as  it  fails  to  specify  in  what 
particular  there  was  error.  But,  waiving  this  objection,  the 
authorities  just  cited,  and  the  case  of  Youngblood  v.  R.  R. 
Co.,  60  S.  C.  15,  38  S.  E.  232,  85  Am.  St.  Rep.  824,  show 
that  it  cannot  be  sustained. 

Third  exception:  This  exception  is  disposed  of  by  what 
was  said  in  considering  the  first  exception. 

Fourth  exception:  ''Exclamations  of  bodily  or  mental 
pain,  and  contemporaneous  statements  as  to  where  the  pain 
is,  are  admissible  in  evidence  of  the  existence  and  locality  of 
the  pain."  21  A.  &  E.  Ency.,  103.  In  Cleveland,  etc.,  R. 
R.  Co.  V.  Newell,  104  Ind.  264,  3  N.  E.  836,  54  Am.  Rep.  312, 
the  rule  is  thus  cited:  ''Where  it  becomes  important,  to 
illustrate  the  physical  or  mental  condition  of  an  individual, 
either  at  the  time  an  injury  is  received,  or  from  thence  to  the 
time  of  inquiry,  as  to  its  severity,  effect,  and  nature,  we 
think  expressions  or  declarations  of  present  existing  pain  or 
malady,  whether  made  at  the  time,  the  injury  is  received  or 
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subseqaent  to  it,  are  admissible  in  evidence  [citing  cases]. 
Expressions  of  present  existing  pain,  and  its  locality,  are 
exceptions  to  the  general  rule  which  exclude  hearsay  evi- 
dence. They  are  admitted  on  the  ground  of  necessity,  as 
being  the  only  means  of  determining  whether  pain  or  suffer- 
ing is  endured  by  another."  In  the  case  of  Hunter  v.  Mc- 
Clintock,  Dud.  377,  the  court  says :  '4t  is  well  settled  that 
what  a  patient  has  said  of  his  own  feelings,  pains,  etc.,  while 
afBicted  with  a  disease,  which  is  the  subject  of  judicial  deci- 
sion, may  be  told  by  the  witness,  and  is  competent  evidence. 
Such  expressions  are  the  indications  or  symptoms  of  the 
disease  itself,  and  cannot  be  separated  from  it.  A  dumb 
patient  would  writhe  and  point  to  the  seat  of  his  pain,  while 
one  who  spoke  would  indicate  the  same  in  words.  In  such 
cases  the  words  or  gestures  are  equally  the  signs  of  the  disease 
felt  by  the  patient.  They  are  both  acts  or  parts  in  the  detail 
of  the  disease  which  we  seek  to  discover,  and  come  within 
what  is  well  understood  by  the  res  gestae — the  thing  in  all 
the  exhibitions. 

Fifth  exception:  This  question  has  so  recently  undergone 
judicial  investigation  in  the  case  of  Easier  v.  R.  R.,  S9  S.  C. 
311,  37  S.  E.  938,  that  we  deem  it  only  necessary  to  cite  that 
case  to  show  that  the  exception  cannot  be  sustained. 

The  sixth  and  seventh  exceptions  were  abandoned  at  the 
hearing  in  this  court. 

Eighth  exception:  The  question  presented  by  this  excep- 
tion arose  as  follows:  ''Q.  The  time  you  saw  that  wagon  out 
there  and  blew  your  whistle,  state  whether  or  not  they  had 
time  to  stop  their  wagon  before  going  on  the  crossing. 
A.  Yes,  sir;  plenty  of  time.  Q.  How  far  beyond  the  cross- 
ing did  you  run  on  that  day?  A.  I  went  to  that  little  cut 
right  south  of  the  crossing.  Q.  Then  what  did  you  do? 
A.  Back,  right  straight  back  to  the  crossing,  and  stopped. 
Q.  How  long  were  you  going  down  there  and  coming  back? 
A.  A  very  short  time.  Q-  What  do  you  mean  by  a  very  short 
time?  A.  Maybe  a  minute  or  two;  something  like  that. 
Just  as  quick  as  the  engine  stopped,  I  threw  her  right  back, 
and  put  the  engine  on  back  gear,  and  started  the  engine 
back.  Q.  When  you  got  back,  what  did  you  find?  A.  I 
found  the  rear  of  the  wagon  torn  up,  trunk  torn  up  and  valise 
there,  and  I  found  Miss  Gosa  standing  up.  I  asked  her  if  she 
was  hurt.  Found  the  baby  crying;  and  there  were  two  men 
there,  an  old  man  and  a  young  man.  Q.  You  have  any  conver- 
sation with  them?  A.  Yes,  sir.  Q.  What  was  it?  A.  Miss 
Gosa  asked  if  her  baby  was  killed,  and  I  told  her  no,  that  the 
baby  was  crying.  Q.  Did  you  have  any  conversation  with 
these  men  in  the  presence  of  Miss  Gosa — was  she  present? 
A.  She  was  there  in  the  crowd.  She  was  not  immediately 
with  the  men.  Q.  How  far  was  she  from  them?  A.  As  far 
as  from  here  to  the  door,  I  suppose.  Q.  Did  you  have  any 
conversation  with  W.  L.  Stone?    (Objection  by  the  plaintiff, 


704       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Gou.  V.  Southern  Ry 

sustained  by  the  court  on  the  ground  it  is  not  part  of  the 
res  gestae,  and  is  immaterial.)    Q.  Had  they  gathered  them- 
selves together  before  you  got  there?    A.  No,  sir;  they  were 
all  standing  around  there.     Q.  State  whether  or  not  any 
body  else  had  got  there  before  you  got  there.     A.  No,  sir;  I 
don*t  think  so.     Q.  Did  you  have  any  conversation  with  the 
young  man?    A.  No,  sir,  I  do  not  think  I  said  anything  to 
him,  much.     Q.  Did  you  hear  Mr.  Giles  have  any  conversa- 
tion with  the  young  man?    (Plaintifi  objects,  and  objection 
overruled.)    Q.  You  remember  the  fact  that  Mr.  Giles  had  a 
conversation  with  the  young  man?    A.  Yes,  sir.    (Plaintiff 
objects  as  irrelevant  and  incompetent,  and  objection  is  sus- 
tained, on  the  ground  it  is  not  material.     Court:  What  he 
told  the  conductor  would  not    be  relevant.)    Q.  On  that 
occasion,  did  you  hear  Mr.  Giles  ask  Mr.  J.  C.  Stone  if  he 
heard  the  whistle  blow?    (Plaintifi  objects  and  objection  sus- 
tained.)" 
.  We  will  first  consider  whether  this  testimony  was  admissi- 
ble on  the  ground  that  it  was  part  of  the  res  gestae.     It  is 
impossible  to  formulate  an  inflexible  rule  as  to  the  length  of 
the  interval  between  the  time  of  the  injury  and  the  declara- 
tion of  the  witness  that  will  render  the  testimony  inadmissi- 
ble.    The  facts  of  each  case  stand  alone,  and  must  speak  for 
themselves,  and  the  presiding  jadge  must  determine  whether 
they  fall  within  or  without  the  operation  of  the  rdle.     ^'To 
make  the  declarations  a  part  of  the  res  gestae,  they  must  be  con- 
temporaneous with  the  main  fact;  but,  in  order  to  be  con- 
temporaneous, they    are    not     required    to    be     precisely 
concurrent  in  time.     If  the  declarations  spring  out  of  the 
transaction,  if  they  elucidate  it,  if  they  are    voluntary   and 
spontaneous  and  if  they  are  made  at  the  time  so  near  it  as  to 
reasonably  preclude  the  idea  of  deliberate  design,  they  are 
then  to  be  regarded  as  contemporaneous. "    State  v.  Garrand, 
I  Or.  2i6;  State  v.  Arnold,  47  S.  C.  9,  24  S.  £.  926,  58  Am. 
St.  Rep.  867;  State  v.  Belcher,   13  S.  C.  459.     W.  L.  Stone 
and  J.  C.  Stone  must  be  regarded  in  the  light  of  strangers, 
or  as  agents  of  the  plaintifi.     In  21  A.  &  E.  Enc.  108,  under 
the  head  of  '^ Declarations  to  or  by  Strangers,"  it  is  said: 
''The  declarations  of  strangers  are  sometimes  admissible,  but 
they  should  be  shown  to  be  a  part  of  the  thing  done,  con^ 
temporaneous  with  it,  or  so  connected  with  it  as  to  give  it 
character.     They  should  amount  to  verbal  acts  that  would  be 
attributable  to  the  party  whose  acts  or  conduct  they  ex- 
plain.''  And  under  the  head  of 'Acts  and   Declarations  of 
Agents  and  Employees"  it  is  also  said:    "Where  an  agent  is 
acting  within  the  scope  of  his  agency,  his  declarations,  made 
to  the  person  whose  interests  are  directly   involved,  at  the 
place  where  transaction   or  occurrence  happened,  so  near 
the  occurrence  or  transaction  in  point  of  time  as  to  be  justly 
and  reasonably  regarded  as  part  of  it,  are  ordinarily  to  be  re- 
garded as  part  of  the  res  gestae.     But  they  must  be  made  not 
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only  daring  the  continuance  of  the  agency,  but  in  regard  to  a 
transaction  depending  at  the  very  time/'  In  the  case  of  V. 
&  M.  R.  Co.  v.  O'Brien,  119  U*  S.  99,  7  Sup.  Ct.  172,  30  L. 
Ed.  299,  the  rule  is  thus  stated:  ''There  can  be  no  dispute 
as  to  the  general  rules  governing  the  admissibility  of  the 
declarations  of  an  agent  to  afiect  the  principal.  The  acts  of 
an  agent,  within  the  scope  of  authority  delegated  to  him,  are 
deemed  the  acts  of  the  principal.  Whatever  he  does  in  the 
lawful  exercise  of  that  authority  is  imputable  to  the  prin- 
cipal, and  may  be  proven  without  calling  the  agent  as  a  wit- 
ness. So,  in  consequence  of  the  relation  between  him  and 
the  principal,  bis  statement  or  declaration  is,  under  the  same 
circumstances,  regarded  as  of  the  nature  of  original  evidence; 
'being,'  says  Phillips,  'the  ultimate  facts  to  be  proved,  and 
not  an  admission  of  some  other  fact.'  i  Phil.  Ev.  381.  'But 
it  must  be  remembered,'  says  Greenleaf,  'that  the  admission 
of  the  agent  cannot  always  be  assimilated  to  the  admission  of 
the  principal.  The  party's  own  admission,  whenever  made, 
may  be  given  in  evidence  against  him,  but  the  admission  or 
declaration  of  his  agent  binds  bim  only  when  it  is  made  dur- 
ing the  continuance  of  his  agency  in  regard  to  a  transaction 
then  depending,  "et  dum  fervet  opus."  It  is  because  it  is  a 
verbal  act,  and  part  of  the  res  gestae,  that  it  is  admissible  at 
all ;  and  therefore  it  is  not  necessary  to  call  the  agent  to 
prove  it.  But  whenever  what  he  did  is  admissible  in  evi- 
dence, then  it  is  competent  to  prove  what  he  said  about  the 
act  while  he  was  doing  it.'  i  Greenl.  Ev.  §  113.  This  court 
had  occasion,  in  Packet  Co.  v.  Clough,  20  Wall.  540,  22  L, 
Ed.  406,  to  consider  this  question.  Referring  to  the  rule  as 
stated  by  Mr.  Justice  Story  in  his  Treatise  on  Agency,  §  134, 
that,  'where  the  acts  of  the  agent  will  bind  the  principal^ 
there  his  representations,  declarations,  and  admissions  re- 
specting the  subject-matter  will  also  bind  him,  if  made  at  the 
same  time  and  constituting  part  of  the  res  gestae,'  the  court,, 
speaking  by  Mr.  Justice  Story,  said:  'A  close  attention  to 
this  rule,  which  is  of  unusual  acceptance,  will  solve  almost 
every  difficulty.  But  an  act  done  by  an  agent  cannot  be 
varied,  qualified,  or  explained,  either  by  his  declarations, 
which  amount  to  no  more  than  a  mere  narrative  of  the  past 
occurrence,  or  by  an  isolated  conversation  held,  or  an  isolated 
act  done,  at  a  later  period.  The  reason  is  that  the  agent  to 
do  the  act  is  not  authorized  to  narrate  what  he  bad  done,  or 
how  he  had  done  it,  and  his  declaration  is  no  part  of  the  res 
gestae.'  "  Tested  by  these  principles,  the  declarations  of  W. 
L.  Stone  and  J.  C.  Stone  were  not  a  part  of  the  res  gestae; 
and  were  incompetent  as  evidence.  The  testimony  which 
his  honor,  the  presiding  judge,  excluded  was  therefore 
irrelevant,  and  was  not  admissible  for  the  purpose  of  contra- 
dicting the  said  J.  C.  Stone.  State  v.  Sullivan,  43  S.  C. 
205,  21  S.  E.  4. 
Ninth  and  tenth  exceptions:    These  exceptions  are  con* 
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trolled  by  what  was  said  in  considering  the  eighth  excep- 
tion. 

Eleventh  exception :  The  witness  did  not  testify  as  an  ex- 
pert. But,  even  if  he  had  so  testified,  the  case  was  not  one 
calling  for  expert  testimony,  as  it  only  involved  the  ordinary 
afifairs  of  life.  Under  such  circumstances  it  is  only  necessary 
to  submit  the  facts  to  the  jury,  who  are  peculiarly  competent 
to  decide  such  issues.     Easier  v.  Ry.  Co.,  59  S.  C.  311,  37  S. 

E.  938. 

Twelfth  exception :  We  cannot  for  a  moment  suppose  that 
the  answers  to  these  questions  in  any  respect  were  prejudicial 
to  the  defendant. 

Thirteenth  exception :  What  has  been  said  applies  to  this 
exception. 

All  the  remaining  exceptions  (except  the  twentieth,  which 
was  taken  under  a  misapprehension  of  the  facts  as  disclosed 
by  the  record)  involve  the  consideration  of  the  entire  charge, 
and  when  it  is  considered  in  its  entirety  it  will  be  seen  that 
it  is  free  from  error,  and  that  the  defendant  has  no  just 
ground  for  complaint.  Under  these  circumstances  we  have 
reached  the  conclusion  that  the  best  and  most  feasible  way  to 
dispose  of  the  exceptions  is  to  reproduce  the  charge.  Any 
other  mode  would  prolong  this  opinion  into  a  volume.  The 
charge  (omitting  the  introductory  portion  thereof)  is  as  fol- 
lows: 

''So  much  as  to  understanding  what  our  respective  duties 
are. 

''These  are  defendant's  requests: 

''  '(i)  Where  one  brings  an  action  to  recover  damages  for 
injuries  inflicted  upon  him  by  collision  with  the  engine  of  a 
railway  train  at  a  highway  crossing,  and  alleges  that  such 
injury  was  caused  by  a  failure  to  ring  the  bell  or  blow  the 
whistle  continuously  for  five  hundred  yards  before  reaching 
such  crossing,  he  must  prove,  first,  that  the  injury  occurred 
at  a  highway  crossing;  second,  that  the  railway  company 
failed  to  ring  its  bell  or  sound  its  whistle  for  five  hundred 
yards  continuously  before  reaching  such  crossing;  and,  third, 
that  this  failure  contributed  to  the  injury  complained  of.* 
Well,  that  is  true.  If  an  injury  occurred  in  the  middle  of  a 
field,  that  is  an  injury,  but  he  must  prove  that  the  injury 
occurred  at  a  highway  crossing. 

''  '(2)  The  object  the  law  has  in  requiring  a  railway  com- 
pany to  ring  its  bell  or  sound  its  whistle  continuously  for  five 
hundred  yards  before  reaching  a  highway  crossing  is  to  notify 
travelers  along  such  highway,  intending  to  cross  the  railway 
track,  of  the  approach  of  the  train,  so  as  to  avoid  their  com- 
ing into  collision  with  such  engine  or  train.'  That  is  correct. 
The  object  of  the  statute  is  to  notify  people  that  both  have  a 
right  to  use  the  road.  The  railroad  has  a  right  to  use  its 
track  and  the  public  has  a  right  to  use  a  public  highway. 
The  law  enjoins  upon  the  railroad  company  that  for  five 
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hundred  yards  before  approaching  a  public  highway  they 
must  ring  a  bell  or  blow  a  whistle  continuously  for  five 
hundred  yards  before  reaching  the  crossing,  to  warn  those 
^ho  intend  to  cross  of  the  approach  of  the  train.  That  is  the 
object  of  the  statute. 

^^  '(3)  If  a  person  traveling  along  a  highway,  intending  to 
cross  a  railway  track,  sees  or  hears  an  approaching  train  in 
ample- time  before  it  reaches  such  crossing,  and  by  the  exer- 
cise of  ordinary  care,  after  seeing  or  hearing  such  train,  could 
keep  from  entering  on  the  crossing  just  in  front  of  such  engine 
and  train,  then  it  cannot  be  said  that  the  failure  to  ring  the 
bell  or  sound  the  whistle  contributed  to  the  injury.'  That  is 
correct  If  a  man  riding  on  a  public  highway  sees  a  train 
right  in  front  of  him,  and  just  goes  headlong  and  dashes  in 
front  of  the  engine,  he  cannot  say  failure  to  ring  the  bell  in 
that  instance  contributed  to  the  injury.  He  saw  it  approach- 
ing; and  if  he  sees  it  coming,  and  then  goes  headlong  in  front 
of  the  engine,  he  cannot  charge  a  faUure  to  ring  the  bell  or 
blow  the  whistle.     That  is  correct. 

''  '(4)  If  the  failure  to  ring  the  bell  or  sound  the  whistle 
continuously  for  five  hundred  yards  before  reaching  a  high- 
way crossing  does  not  contribute  to  an  injury,  then  if  the  in- 
jured party  failed  to  exercise  ordinary  care  and  caution,  and 
this  failure  contributed  to  any  extent  as  a  proximate  cause  to 
the  injury,  such  injured  person  cannot  recover  damages  of  the 
railway  company  on  account  thereof.'  I  think  that  is  cor- 
rect. As  I  have  just  charged  you,  if  he  sees  it  in  ample  time 
coming,  and  goes  in  front  of  it,  he  cannot  say  in  that  event  a 
failure  to  ring  the  bell  contributed  to  his  injury.  So  I  tell 
you  it  depends  upon  how  you  find  the  facts  to  be. 

''  '(5)  If  a  person  on  a  highway,  intending  to  cross  a  rail- 
way track,  sees  or  hears  an  approaching  train  in  ample  time 
before  it  reaches  the  crossing,  he  should  exercise  such  care  as 
persons  of  ordinary  prudence  usually  exercise  to  keep  from 
going  on  the  track  just  in  front  of  such  train,  and  if  he  fails 
to  exercise  such  care,  and  with  full  knowledge  of  the 
approaching  train  and  of  its  attendant  dangers,  does  go  upon 
the  track,  and  is  struck  by  an  engine,  it  cannot  be  said  that 
the  failure  to  ring  the  bell  or  sound  the  whistle  contributed 
to  the  injury.'    That  is  correct. 

^'  '(6)  A  person  who  is  traveling  along  a  highway  approach- 
ing a  railroad  crack,  intending  to  cross  it,  and  who  sees  and 
hears  an  approaching  train  in  ample  time  to  keep  from  going 
on  the  track,  ought  to  exercise  such  care  and  caution  as  per- 
sons of  ordinary  prudence  should  exercise  under  the  same  cir- 
cumstances in  order  to  prevent  coming  in  collision  with  such 
train  and  being  injured.'  If  he  fails  to  use  these  senses  in 
gross  negligence,  then  under  those  circumstances  be  cannot 
recover. 

"  K7)  While  it  is  true  that  the  law  imposes  upon  a  railroad 
company  the  duty  of  ringing  its  bell  or  blowing  its  whistle 
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for  five  hundred  yards  continuously  before  reaching  a  high- 
way crossing,  it  also  imposes  the  corresponding  duty  of  a  per- 
son on  such  highway,  intending  to  cross  the  track,  oi  using 
his  senses  to  ascertain  whether  a  train  is  approaching,  before 
going  on  the  track.'  That  I  charge  you  to  be  the  law.  li 
that  man  knows  he  is  on  the  railroad  track,  the  law  would  not 
allow  him  to  stop  up  his  ears  and  deaden  his  sensibilities. 
He  must  use  such  care  and  precaution  as  a  man  of  ordinary 
prudence,  care,  and  foresight  would  use  under  the  circum- 
stances. 

'^  '(8)  If  a  person  is  traveling  along  a  highway  approaching 
a  railroad  track,  intending  to  cross  it  at  a  point  where  it  is 
easy  to  see  a  train  or  engine  approaching,  he  should  look  and 
listen  in  order  to  find  out  whether  there  is  a  train  or  engine 
coming,  and  not  heedlessly  go  on  a  track  just  in  front  of  an 
approaching  engine,  where,  by  exercising  slight  care,  he 
could  avoid  doing  so.'  That  is  correct,  as  I  have  already 
charged  you.  The  law  would  not  permit  him  to  deaden  his 
senses  by  stopping  up  his  ears  and  go  heedlessly  on  the  track. 

'"It  is  the  duty  of  the  person  who  is  on  a  highway 
approaching  a  railroad  track,  intending  to  cross  it,  where  the 
view  of  the  track  is  plain  and  open  for  some  distance,  to 
exercise  his  senses  of  sight  and  hearing.  He  should  look  and 
listen  for  the  train,  if  by  doing  so  he  could  see  or  hear  the 
train  in  ample  time  to  avoid  going  on  the  track  just  in  front 
of  it.'     That  is  correct. 

'4  have  refused  the  tenth  request. 

''  '(ii)  If  a  person  approaching  a  railway  crossing,  intend- 
ing to  cross  it,  fails  to  exercise  slight  care  to  avoid  being 
struck  by  an  approaching  engine,  and  this  failure  contributes 
to  his  being  struck  and  injured  by  such  engine,  then  such  per- 
son cannot  recover  damages  of  the  railroad  company  on 
account  of  such  injuries,  on  account  of  such  failure  to  ring 
the  bell  or  sound  the  whistle,  as  required  by  statute.'  If  a 
person  approachnig  a  railroad  crossing,  intending  to  cross, 
tails  to  exercise  slight  care  to  avoid  being  struck  by  the 
approaching  engine,  and  this  failure  contributes  to  his  being 
struck  and  injured  by  such  engine,  then  such  person  cannot 
recover  damages  of  the  railroad  company  on  account  of  such 
injury  on  account  of  failure  to  ring  the  bell  and  blow  the 
whistle  as  required  by  statute. 

''The  twelfth  request  is  withdrawn. 

"  '(13)  A  railway  company  is  not  bound  to  slack  the  speed 
of  its  engine  or  stop  its  train  simply  because  a  traveler  is 
seen  approaching  its  track  along  a  highway;  on  the  con- 
trary, the  employees  of  a  railway  company  have  a  right  to 
assume  that  persons  who  are  approaching  a  track  along  a 
highway,  whether  the  view  is  open  or  obstructed,  will  use 
their  senses  of  sight  and  bee  ring  to  ascertain  whether  or  not 
a  train  is  approaching,  and  will  heed  any  warning  which  may 
be  given.'    That  is  correct. 
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''  '(14)  The  fact,  if  it  be  a  fact,  that  the  view  is  obstructed, 
does  not  fail  to  excuse  a  person  from  trying  to  ascertain  in 
a  reasonable  way  whether  a  train  is  approaching  before  he 
enters  on  a  railroad  track.  Such  persons  should  look  and 
listen  before  going  on  the  track. '  That  I  charge  you  to  be  a 
good  proposition  of  law. 

''  '(15)  A  willful  act  means  an  act  which  shows  that  a  per- 
son intended  to  do  what  was  done;  a  wanton  act  means  an 
act  done  in  total  disregard  to  the  rights  of  others.'  That  is 
correct. 

''  '(16)  If  the  jury  find  that  plaintiff  was  injured  by  ordi- 
nary negligence  of  the  defendant,  then  they  cannot  give  dam- 
ages on  account  of  willful  negligence.'    That  is  correct. 

'^  '(17)  If,  on  the  contrary,  they  find  plaintiff  was  injured 
by  a  willful  or  wanton  act  of  the  defendant,  thee  they  cannot 
give  damages  on  account  of  ordinary  negligence  for  willful- 
ness or  wantonness. ' 

"  '(18)  If  the  jury  find  that  the  plaintiff  was  injured  by  the 
negligent  act  of  the  defendant,  then  they  can  only  give  such 
damages  as  they  think  would  compensate  her  for  any  such  in- 
juries, and  not  for  the  purpose  of  punishing  the  defendant.' 
That  is  correct. 

''Now,  as  you  have  heard  and  gathered  from  hearing  the 
requests  to  charge  read  in  this  case,  the  act  of  negligence 
complained  of  was  that  defendant  failed  to  blow  his  whistle 
or  ring  his  bell  continuously  for  five  hundred  yards  before 
approaching  the  crossing.  That  is  one  act  of  negligence 
complained  of,  and  upon  that  I  will  read  you  the  statute  law 
of  this  state  (sections  1685  and  1692,  Rev.  St.  1893).  That 
means  this:  That  if  you  should  find  from  the  facts  that  in 
approaching  this  public  highway  the  railroad  company  failed 
to  ring  its  bell  or  blow  its  whistle  continuously  for  five 
hundred  yards  previous  to  its  passing  this  railroad  crossing, 
and  as  a  result  it  had  a  collision  with  the  defendant  here» 
that,  the  law  says,  is  an  act  of  negligence  on  the  part  of  the 
railroad  company — failure  to  ring  the  bell  or  blow  the  whistle 
— per  se;  they  would  be  liable  for  the  consequences  of  such 
damages  as  occurred  under  such  circumstances  only  to  the 
party  with  whom  the  collision  occurred.  That  would  mean 
guilty  of  gross  or  willful  negligence.  Now,  what  is  gross 
negligence?  It  means  more  than  ordinary  negligence,  and  it 
is  very  difficult  of  explanation,  because  different  acts  under 
different  circumstances  might  be  negligence,  but  they  might 
not  be  gross  negligence,  and  it  depends  upon  the  circum- 
stances as  to  hbw  the  party  acted  at  the  time  under  the  cir- 
cumstances whether  he  was  guilty  of  gross  negligence  or  of 
ordinary  negligence,  or  whether  he  was  guilty  of  any  negli- 
gence at  all.  But  it  would  not  excuse  the  railroad  company 
for  you  to  simply  find  the  plaintiff  was  guilty  of  ordinary 
negligence.  If  you  find  that  they  could  have  seen  the  train 
by  using  ordinary  care,  and  did  not  use  that  ordinary  care» 
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and  that  was  a  negligent  act  itself,  bat  was  not  gross  negli- 
gence, that  would  not  excuse  the  railroad  company;  bat,  in 
order  to  excuse  them,  the  negligence  must  have  been  willful 
or  gross. 

''Now,  what  would  be  gross  negligence?  It  so  happens 
that  in  this  state  a  case  was  tried — ^I  alluded  to  it  this  morn- 
ing— where  one  of  our  oldest  judges,  in  construing  this  stat- 
ute, said  a  person  might  safely  enter  upon  a  railway  track 
and  go  to  sleep,  and  wait  to  be  aroused  by  the  blowing  of 
the  whistle  or  the  ringing  of  tht.  bell.  The  Supreme  Court 
said  no;  that  would  be  gross  negligence.  Now,  the  section 
which  I  just  read  to  you,  then,  would  excuse  the  company  for 
an  act  of  that  sort.  If  a  party  would  go  and  willfully  stand 
upon  the  track,  even  if  the  company  failed  to  ring  its  bell,  if 
he  says,  'I  will  stand  here  until  he  does  blow  his  whistle  or 
ring  the  bell/  that  would  be  willful,  and  the  railroad  com- 
pany cannot  be  held  liable  under  those  circumstances.  I  can 
give  you  an  extreme  case  in  order  that  you  may  determine 
the  question  whether  the  plaintiff  wasguilty  of  any  negligence 
at  all,  or  in  seeing  whether  she  was  guilty  of  negligence  that 
would  excuse  the  company  from  liability  for  failing  to  blow 
its  whistle  or  ring  its  bell  continuously  for  five  hundred  yards 
before  approaching  the  crossing.  If  you  find  that  defendant 
company  did  fail  to  blow  the  whistle — engineer  or  fireman 
failed  to  blow  the  whistle — or  ring  the  bell  continuously  for 
five  hundred  yards  before  approaching  that  crossing,  and  that 
failure  contributed  to  the  collision  that  has  been  described 
here,  then,  why  you  would  estimate  and  say,  has  the  plain- 
tiff sustained  any  damage?  if  she  has  been  damaged.  How 
do  you  estimate  damages?  The  law  says,  if  the  injury  haa 
been  caused  by  the  negligence  of  defendant  company,  you 
can  take  into  consideration  not  only  the  loss  of  time  that  the 
party  has  suffered,  or  injury  to  his  property,  but  you  can  take 
into  consideration  his  feelings,  or  any  pain  or  suffering  that 
has  been  a  result  of  the  injury  received  under  those  circum- 
stances— any  pain,  anguish  and  excitement  occasioned  by  the 
accident  that  has  occurred  under  these  circumstances.  But 
if  you  should  find  that  it  was  an  act  of  recklessness— result  of 
recklessness  or  wantonness — you  are  at  liberty  not  to  confine 
you  verdict  to  actual  damages  a  person  has  sustained,  but 
you  would  have  a  right  to  inflict  what  is  known  as  'smart 
money,'  or 'punitive' or 'exemplary' damages  that  arise  in 
actions  of  this  sort.  If  you  should  find  that  the  engine  was 
run  in  such  reckless  manner  as  to  totally  disregard  the  right 
of  the  traveling  public,  and  as  a  result  of  that  kind  of  negli- 
gence this  accident  occurred,  you  would  have  a  right  to  make 
an  example  of  the  company,  to  punish  them,  in  order  that 
they  might  not  run  their  engine  in  such  a  manner  as  to  be 
so  regardless  of  the  rights  of  the  traveling  public. 

"Now,  each  has  a  right,  as  I  have  already  told  you,  to  the 
highway.     Each  has  a  right  to  pass  over  it.     The  railroad 
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gets  its  charter  from  the  state  to  run  its  line  of  cars  on  that 
track.  It  gives  the  railroad  the  right  to  run  on  it»  but  does 
not  exclude  the  public  the  right  to  use  the  public  highway. 
So  each  have  a  corresponding  right  and  duty.  It  is  the  duty 
of  a  traveler  to  use  such  care  and  ordinary  prudence  in 
approaching  a 'railroad  track  as  a  man  of  ordinary  prudence 
and  caution,  under  the  circumstances,  would  use.^  On  the 
contrary,  it  is  the  duty  of  the  railroad,  when  it  gets  in  hearing 
distance  from  the  crossing,  to  sound  the  alarm,  and  sound  it 
continuously  until  it  passes  that  place.  You  will  ask  your- 
selves the  question,  was  the  accident  resulting  to  plaintiff 
through  any  negligence  on  the  part  of  the  railroad  company.^ 
And,  if  so,  was  that  negligence  of  such  a  character  as  to 
amount  to  willful  carelessness,  a  wanton  and  total  disregard 
of  the  rights  of  the  traveling  public?  ''Now,  I  can  give  you 
an  extreme  case  of  what  would  be  a  case  of  wanton  negli- 
gence. If  here  in  the  city  of  Spartanburg,  on  a  crowded 
occasion,  and  the  track  and  platform  of  the  railroad  was 
crowded  with  hundreds  of  people,  and  an  engineer  on  an 
engine,  coming  in  sight  of  that  crowd,  does  not  attempt  to 
stop,  but  opens  the  throttle,  and  goes  through  that  crowd 
without  heeding  the  presence  of  those  people,  without  under- 
taking to  care  for  their  safety  runs  through  the  crowd  in  such 
a  tpanner  as  I  have  just  described,  and  as  a  result  some  one 
is  injured,  that  would  be  a  case  in  which  a  jury  could  give 
punitive,  smart  money,  or  exemplary  damages,  to  teach  them 
a  lesson  that  other  people  have  rights  as  well  as  the  railroad; 
and,  'If  you  don't  respect  them,  we  will  punish  you  by  mak- 
ing you  pay  for  the  consequences*'  You  are  here  as  official 
arbitrators  between  the  railroad  and  the  plaintiff.  Give  us 
your  best  judgment,  and  let  the  result  be  summed  up  in  your 
verdict.     Take  the  record  and  find  you  verdict." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

WOODS,  J.  (dissenting).  The  first,  second,  and  third  ex- 
ceptions, I  think,  should  be  sustained.  The  material  allega- 
tions of  the  complaint  and  the  exceptions  are  copied  in  the 
opinion  of  Associate  Justice  Gary,  and  it  is  therefore  unnec- 
essary to  set  them  out  in  full  again.  The  plaintiff  and  her 
infant  were  crossing  the  track  of  the  defendant  in  a  wagon 
upon  a  public  highway.  The  locomotive  of  defendant  struck 
the  wagon,  and  the  plaintiff  and  her  infant  were  thrown  out 
and  injured.  In  the  second  paragraph  of  the  complaint  the 
allegation  is  that,  without  notice  to  the  plaintiff,  the  defend- 
ant caused  its  locomotive  to  approach  the  crossing  at  a  reck- 
less and  unlawful  rate  of  speed,  "and  before  plaintiff  could 
escape  with  her  infant  baby  said  locomotive  struck  the 
wagon  in  which  plaintiff  was  seated,  recking  the  same,  and 
throwing  the  plaintiff,  with  her  infant  in  her  arms,  to  the 
ground  in  so  violent  a  manner  as  to  break  the  thigh  bone  of 
ker  said  infant,  and  horribly  bruising  the  plaintiff,  wounding 
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her  physically  and  mentally,  to  her  great  damage  in  the  sum 
of  five  thousand  dollars."  The  third  paragraph  alleges  the 
failure  to  give  statutory  signals,  and  charges  the  defendant 
^'willfully  and  wantonly  and  negligently,  and  in  utter  disre- 
gard of  the  rights  of  plaintiff,  caused  its  locomotive  to  run 
into  the  wagon  in  which  plaintiff  4ind  her  infant  were  travel- 
ing, upon  the  public  highway  aforesaid,  thereby  inflicting 
upon  her  and  her  said  infant  serious  bodily  injuries  and  men- 
tal suffering,  to  her  great  damage  five  thousand  dollars." 
The  fourth  paragraph  alleges  the  defendant  ''carelessly,  neg- 
ligently, wantonly,  and  willfplly,  and  in  utter  disregard  of 
ihe  rights  of  plaintiff  and  her  infant  in  arms^  failed  to  stop 
its  said  locomotive  after  discovering  the  wagon  in  which 
plaintiff  was  traveling  upon  the  public  highway  in  time  to 
prevent  the  injury  to  plaintijff  and  her  infant,  to  her  great 
damage  in  the  sum  of  five  thousand  dollars."  I  have 
italicized  the  expressions  in  the  quotations  from  the  com- 
plaint which  are  material  to  this  discussion. 

There  are  some  expressions  in  the  complaint  which  may 
seem  to  indicate  the  plaintiff  sought  to  recover  damages  for 
the  physical  injuries  inflicted  on  her  child  as  well  as  those 
inflicted  on  herself.  But  the  action  was  treated  throughout 
as  not  intended  to  cover  damages  to  plaintiff  for  loss  of  serv- 
ice or  society  of  the  child.  Indeed,  there  are  no  allegations 
in  the  complaint  as  to  loss  of  service  or  society,  and  the  plain- 
tiff could  not  recover  for  physical  injuries  to  the  child  on  any 
other  ground.  In  addition  to  this,  it  can  hardly  be  supposed 
the  mother  meant  to  set  up  a  claim  of  this  kind  without  any 
allegation  of  the  death  of  the  father,  who  alone  would  be 
primarily  entitled  to  make  such  claim.  The  case  therefore 
has  no  analogy  to  an  action  for  damages  to  the  parent  from 
seduction  of  a  child.  In  such  cases  damages  are  allowed  for 
the  parent's  wounded  feelings,  all  courts  regarding  such 
actions  as  sui  generis  in  this  regard,  and  outside  of  the  gen- 
eral principle  applied  to  actions  of  parents  for  injuries  to 
their  children.  It  is  obvious  from  the  conduct  of  the  case  as 
disclosed  by  the  record  that  the  statements  as  to  the  injuries 
to  the  infant  were  placed  in  the  complaint  not  for  the  purpose 
of  setting  up  a  distinct  cause  of  action,  but  to  show  circum- 
stances of  aggravation  attending  the  injury  to  the  mother, 
by  reason  of  which  her  mental  anguish  and  distress  were 
greatly  augmented. 

It  appears  from  the  record,  ''when  the  case  was  called  for 
trial,  the  defendant  duly  moved  to  strike  from  the  complaint, 
as  being  irrelevant  and  redundant,  and  as  not  constituting 
the  cause  of  action  against  the  defendant,  the  following 
words  from  paragraph  two:  'broke  the  thigh  bone  of  her  said 
infant,'  and  from  paragraph  three  the  words  in  line  three 
from  the  bottom  of  said  paragraph,  'her  said  infant,'  and 
from  paragraph  four  the  words  'and  her  infant  in  arms,'  and 
in  third  line  from  the  bottom  of  paragraph  four  the  words 
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^and  her  infant.' ''  The  defendant's  motion  to  strike  out  the 
foregoing  words  from  the  complaint  was  overruled,  the  court 
holding  that  *Hhey  were  responsive  to  the  issue  of  mental 
anguish  and  suffering.  To  this  ruling  the  defendant  duly  ex- 
cepted/' The  plaintiff,  without  making  any  objection  that 
notice  of  the  motion  had  not  been  given,  opposed  it  on  the 
merits,  and  thus  waived  the  lack  of  notice.  It  will  be  ob- 
served that  the  motion  was  refused  on  the  sole  groun'd  that  the 
plaintiff  might  allege  the  injuries  to  her  infant  as  a  basis  of 
damages  to  her  growing  out  of  her  mental  suffering  caused 
thereby.  The  evidence  referred  to  in  the  second  exception, 
relating  to  the  mental  suffering  of  the  plaintiff  on  account  of 
the  injury  to  her  infant,  was  admitted  by  the  court  on  the 
same  ground.  The  question  involved  was  not  the  right  to 
recover  for  injuries  impairing  the  plaintiff's  ability  to  meet 
her  legal  obligations  to  support  the  child.  The  cases  of 
Youngblood  v.  R.  R.  Co.,  6o  S.  C.  lo,  38  S.  E.  232,  85  Am. 
St.  Rep.  824;  Johns  V.  Ry.  Co.,  39  S.  C.  162,  17  S.  E.  698, 
20  L.  R.  A.  520,  39  Am.  St.  Rep.  709,  and  Mathis  v.  Ry.  Co., 
53  S.  C.  246,  31  S.  E.  240,  relied  on  by  respondent,  there- 
fore do  not  apply. 

I  quote  the  third  exception,  because  it  states  distinctly  the 
important  question  under  consideration:  '^Because  his 
honor,  in  refusing  to  strike  the  words  referred  to  in  first  ex- 
ception from  the  complaint,  and  in  permitting  the  plaintiff 
to  testify  as  to  injuries  inflicted  upon  her  baby  and  the  effect 
this  had  upon  her  mind,  erred  in  that  he  allowed  the  jury  to 
consider  and  to  assess  damages  for  the  mental  suffering  of  the 
plaintiff  on  account  of  injuries  caused  to  another.'  The 
question  here  squarely  presented,  whether  one  upon  whom 
physical  injury  is  inflicted  by  a  tort  may  recover  for  the  men- 
tal anguish  resulting  from  the  physical  injury  to  another 
member  of  his  family,  has  never  been  directly  decided  in  this 
state.  True,  it  has  been  held  that  in  actions  for  willful  tort 
all  the  facts  and  circumstances  may  be  considered  by  the 
jury  in  awarding  exemplary  damages,  but  the  cases  so  hold- 
ing do  not  decide  the  question  here  involved.  In  Pickens  v. 
R.  R.  Co.,  54  S.  C.  498,  32  S.  E.  567,  the  plaintiff  was 
allowed  to  testify  as  to  sickness  and  pains  produced  by  ex- 
posure to  a  storm  which  she  encountered  in  leaving  a  rail- 
way station,  in  consequence  of  the  defendant's  failure  to 
provide  transportation  from  the  station  to  her  destination  as 
it  contracted  to  do.  Marsh  v.  Tel.  Co.,  65  S.  C.  430,  43  S. 
£•  953f  involved  the  admissibility  of  similar  testimony,  where 
the  exposure  was  due  to  the  failure  of  defendant  to  deliver 
a  telegram.  In  Young  v.  Tel.  Co.,  65  S.  C.  93,  43  S.  E.  448, 
the  plaintiff  alleged  physical  pain  and  discomfort  at  the 
funeral  of  his  child,  for  which  no  arrangements  had  been 
made  in  consequence  of  defendant's  failure  to  deliver  a  tele- 
gram. There  was  no  claim  for  mental  anguish.  The  ques- 
tion presented  in  these  cases  was  whether  the  plaintiff's 
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own  physical  suffering  and  pain  and  consequent  mental  dis- 
tress were  not  too  remotely  connected  with  the  wrong  of  the 
defendant  to  be  submitted  to  the  jury.  It  is  obvioas  the 
proposition  contended  for  in  the  case  under  discussion  is  that 
the  jury  may  take  into  consideration  not  only  the  circum- 
stances surrounding  the  plaintiff  and  affecting  her  directly,  as 
in  the  ca^es  just  cited,  but  also  the  circumstances  surround- 
ing her  child,  and  its  suffering,  and  allow  her  damages  for 
her  mental  anguish  produced  thereby.  Delivering  the  opin- 
ion of  the  court  in  Lewis  v.  Telegraph  Company,  57  S.  C. 
?I30,  35  S.  E.  ss6,  Chief  Justice  Pope  says:  ** There  are  a 
ew  of  the  Supreme  Courts  of  the  states  of  this  Union  which 
do  not  uphold  the  doctrine  that  damages  may  be  awarded  for 
mental  suffering  disconnected  with  physical  injury — such  as 
Texas,  Tennessee,  North  Carolina,  Alabama,  and  a  few  others. 
Our  own  state  may  be  classed  among  those  who  adhere  to 
the  old  common-law  rule.*'  This  general  rule  is  not  affected 
by  the  special  statute  on  the  subject  relating  to  telegraph 
companies,  enacted  since  the  case  of  Lewis  v.  Telegraph 
Company,  supra,  was  decided.  The  doctrine  adopted  in  this 
state,  indicated  by  the  language  just  quoted,  precludes  the 
idea  that  one  himself,  without  physical  injury  may  connect  his 
mental  anguish  to  the  physical  injury  of  another,  and  recover 
for  it.  If  the  plaintiff  in  this  case  had  herself  been  uninjured 
by  the  fall,  it  would  hardly  be  contended  she  could  recover 
for  the  mental  anguish  of  seeing  her  child  injured.  The  fact 
that  she  herself  was  injured  does  not  bring  her  mental  suffer- 
ing into  any  closer  legal  connection  with  the  child's  physical 
injury.  If  the  latitude  here  contended  for  is  allowed,  it  will 
not  only  be  a  departure  from  precedents  established  in  this 
state  and  elsewhere,  but  juries  will  have  to  go  far  afield  in 
estimating,  or  rather  conjecturing,  the  proper  damages. 
There  is  no  good  ground  for  allowing  a  recovery  for  such 
suffering  to  a  mother  for  her  distress  at  the  sufferings  of 
her  infant,  and  denying  it  to  a  devoted  wife  on  account  of 
her  husband,  or  to  all  members  of  a  family  for  distress  at  the 
physical  agony  of  one  another.  Indeed,  if  the  doctrine  is 
once  admitted,  there  seems  to  be  no  reason  why  its  applica- 
tion can  be  confined  to  members  of  one  household  or  family. 
There  are  kinds  of  hardship  and  suffering  growing  out  of 
breach  of  contract  as  well  as  tort  which  the  law  does  not 
deny,  and  yet  it  makes  no  attempt  to  compensate,  because 
such  attempt  would,  as  a  practical  result,  produce  greater 
injustice  and  confusion.  To  attempt  to  give  damages  to  one 
person  for  his  mental  suffering  on  account  of  injury  to 
another,  would  be  a  striking  example  of  an  effort  to  carry  the 
law  beyond  the  province  where  the  courts  may  expect  to 
administer  practical  justice  with  reasonable  certainty. 

There  are  few  reported  cases  in  this  country  where  the 
attempt  has  been  made  to  recover  for  mental  anguish  caused 
by  physical  injuries  inflicted  on  another.     The  view  which   I 
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have  endeavored  to  present  is  believed  to  be  supported  by 
the  great  weight  of  authority.  Black  v.  R.  R.  Co.,  lo  La. 
Ann.  33,  63  Am.  Dec.  587;  Wyman  v.  Leavitt,  71  Me.  227,  36 
Am.  Rep.  303;  Fillebrown  v.  Hoar,  124  Mass.  580;  Keys  v. 
R.  R.  Co.  (Minn.)  30  N.  W.  88;  Stone  v.  Evans  (Minn.)  20 
N.  W.  149;  Cowden  v.  Wright,  24  Wend.  429,  35  Am.  Dec. 
634,  and  note;  2  Shearman  &  Redfield  on  Negligence,  §  761. 
The  Court  of  Civil  Appeals  of  Texas  has  gone  very  far  in  allow-* 
ing  damages  for  mental  suffering;  but  that  court,  in  the  case 
of  Pullman  Car  Co.  v.  Trimble,  28  S.  W.  96,  has  repudiated 
the  doctrine  here  contended  for  in  this  vigorous  language: 
''It  has,  however,  been  repeatedly  decided  that  in  estimating 
the  amount  of  damages  one  is  to  receive  for  a  breach  of  a 
contract  of  carriage,  or  for  a  tort  grounded  upon  such  breach, 
of  the  kind  here  in  question,  his  own  mental  anguish  is  to  be 
taken  into  the  account;  and,  in  arriving  at  the  degree  of  such 
suffering,  all  the  environments  of  the  injured  party  are  to  be 
considered.  But  even  then  we  think  the  complaining  party 
must  be  restricted  to  the  mental  anguish  which  emanates 
from  the  wrong  done  himself,  and  not  extended  to  that  which 
he  may  experience  in  contemplating  the  sufferings  of  others 
who  may  be  injured  at  the  same  time,  however  near  to  him 
they  may  be.  Were  the  rule  otherwise,  each  passenger  in  a 
railroad  wreck  might  claim  the  right  to  recover,  not  only  for 
the  distress  of  mind  which  arose  from  his  own  injuries,  but 
also  for  that  which  he  sustained  from  contemplating  the 
mangled  condition  of  his  fellow  passengers;  and  even  one 
who  sustained  no  physical  injury  himself  might  be  allowed  to 
recover  a  large  verdict  for  the  anguish  he  endured  while  wit- 
nessing the  bleeding  forms  of  his  companions  and  relatives, 
and  listening  to  their  heart-rending  cries.*' 

For  the  reasons  above  stated,  the  defendant's  motion  to 
strike  out  the  statements  as  to  the  injury  of  the  child  of 
the  plaintiff  should  have  been  granted,  and  the  objection  to 
the  testimony  introduced  as  to  her  mental  suffering  caused 
by  injuries  to  the  child  should  have  been  sustained.  If  there 
was  error  in  this  regard,  it  is  manifest  from  an  examination 
of  the  record  it  was  quite  prejudicial  to  defendant.  I  think 
the  first,  second,  and  third  exceptions  are  well  founded,  and 
that  the  judgment  of  the  circuit  court  should  therefore  be 
reversed. 

On  Rehearing. 

(Nov.  2,  1903). 

PER  CURIAM.  After  careful  examination  of  the  petition 
herein  for  a  rehearing,  this  court  is  satisfied  that  no  material 
question  of  law  or  of  fact  has  either  been  overlooked  or  dis- 
regarded. It  is  therefore  ordered  that  the  petition  be  dis- 
missed, and  that  the  order  heretofore  granted  staying  the 
remittitur  be  revoked. 
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Baltimore  &  Potomac  Railroad  Company  and  the  Phil- 
adelpbia,  Wilmington,  &  Baltimore  Railroad  Company, 
Plfis.  in  Err.  v.  Catharine  Landrigan,  Administratrix  of 
the  Estate  of  Thomas  J.  Landrigan,  Deceased. 

{Argued  November  lo^  //,  1903,    Decided  December  7, 1903, \ 

[24  Sup.  Ct.  Rep.  137.] 

Accident  at  Crossing— Stop,  Loolc  and  Listen — Presumptions.* 

In  the  absence  of  evidence  to  the  contrary,  there  is  a  preatimption 
that  a  pedestrian,  before  attempting  to  cross  railroad  tracks,  stopped, 
looked,  and  listened. 

Same — Contributory  Negligence — instructions  as  to  Raiiway  Gates. 

An  instruction  as  to  the  effect  of  closed  gates  at  a  railway  crossing 
as  a  notice  of  danger  to  a  person  attempting  to  cross  the  tracks  is 
not  erroneous,  where  it  tells  the  jury  that  if  the  gates  were  generally 
kept  down  at  night  without  regard  to  the  presence  or  absence  of  pass- 
ing trains,  and  the  pedestrian  had  knowledge  of  that  fact,  then  the 
circumstance  that  the  gates  were  down  when  be  was  run  over  in 
attempting  to  cross  the  tracks  at  night  was  not  of  itself  a  warning  to 
him  of  the  presence  of  danger,  and  that  contributory  negligence 
could  not  be  imputed  to  him  from  that  fact  alone. 

Same — Cause— Question  for  Jury. 

The  issue  whether  a  person  attempting  to  cross  railway  tracks  was 
struck  by  a  runaway  car  or  an  express  train  is  properly  submitted  to 
the  jury,  where  there  was  evidence  on  the  issue  from  which  reason- 
able men  might  draw  different  conclusions. 

In  Error  to  the  Court  of  Appeals  of  the  District  of  Columbia 
to  review  a  judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of  plaintiff  in  an 
action  to  recover  damages  for  a  death  alleged  to  be  due  to 
negligence.     Affirmed. 

See  same  case  below,  20  App.  D.  C.  135. 

Statement  by  MR.  JUSTICE  McKENNA: 

This  action  was  brought  under  the  death  statute  of  the 
District  of  Columbia  for  damages  for  the  death  of  the 
husband  and  intestate  of  defendant  in  error.  The  death  was 
the  result  of  injuries  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  plaintiffs  in  error.  The  negligence  is  alleg^ 
to  have  consisted  in  the  insufficient  coupling  of  the  cars  of 
the  plaintiffs  in  error,  whereby  one  broke  loose  from  the 
others  and  ran  over  the  deceased;  in  not  equipping  the  car 
with  good  brakes;  and  not  having  upon  it  a  light  sufficient  to 
give  warning  of  its  approach.     The  answer  was  not  guilty. 

The  case  was  tried  to  a  jury,  which  returned  a  verdict  in 
favor  of  the  defendant  in  error  in  the  sum  of  $6,500.  This 
amount  was  agreed  to  as  correct  if  the  jury  should  find  on 
the  other  issues  for  the  defendant  in  error. 

i^See  notes,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  848;  Steele  9.  Northern 
Pac.  Ry.  Co.  (Wash.),  15  Am.  &  Eng.  R.  Cas.,  N.  8.,  129. 

As  to  the  presumption  of  due  care  on  part  of  deceased,  see  foot-note 
appended  to  Blauvelt  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  9  R.  R. 
R.  466,  32  Am.  &  Eng.  R.  Cas.,  K.  S.,  466. 
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Judgment  vvas  entered  for  that  amount  and  costs.  It  nvas 
affirmed  on  appeal  to  the  court  of  appeals  of  the  District. 

The  testimony  is  somewhat  long,  and  v/e  think  it  is  only 
necessary  to  give  an  outline  of  what  it  tended  to  prove  to 
illustrate  and  determine  the  questions  presented. 

The  plaintifis  in  error  operated  a  steam  railroad  in  the  city 
of  Washington,  District  of  Columbia,  and  maintained  four 
tracks  on  Virginia  avenue  southwest,  crossing  South  Capitol 
street.  The  most  northerly  of  the  tracks,  called  ''The 
Reservation"  or  ''No.  i''  track,  was  used  for  freight  and  shift-* 
ing  purposes.  The  two  intermediate  tracks  were  used  for 
south  bound  and  north  bound  passenger  traffic.  The  most 
southerly  track  was  called  the  "ladder"  or  "lead  track."  It 
was  so  called  because  all  the  tracks  in  the  railroad  yard  were 
connected  with  it,  and  all  the  switches  lead  into  it.  It  ex^ 
tended  west  across  South  Capitol  street  to  an  alley,  and 
terminated  at  what  was  known  as  the  property  yard,  where 
coal,  ties,  iron,  and  other  commodities  were  stored.  Gates 
and  a  gateman  were  maintained  at  the  crossing.  There  was 
evidence  tending  to  show  that  the  portion  of  this  track  lying 
west  of  the  crossing  was  used  for  storing  freight  cars,  but  not 
passenger  coaches,  and  that  no  portion  lying  west  was  used 
for  shifting  or  making  up  the  trains;  but  there  was  also  evi- 
dence tending  to  show  that  it  is  so  used  as  occasion  required. 
Landrigan's  body  was  found  at  the  southwest  crossing,  south 
of  the  "lead  track,"  "but  nearer  the  track  than  the  gate," 
and  there  was  flesh  and  blood  alongside  of  the  track  upon  its 
south  side.  There  was  also  testimony  tending  to  show  that 
the  gates  were  generally  kept  down  (one  witness  testified 
that,  in  his  experience,  they  were  always  down)  from  lo  or 
II  o'clock  at  night  until  next  morning,  whether  trains  were 
passing  or  not,  and  persons  with  vehicles  sometimes  found  it 
necessary  to  request  the  gateman  to  raise  the  gates,  and 
sometimes  to  wake  him  up  out  of  sleep  for  that  purpose. 
Preceding  and  at  the  time  of  the  accident  a  switching  crew 
was  making  up  a  train  of  cars  for  the  transportation  of  troops 
to  the  south,  and  it  became  necessary  to  "cut  out"  a  Pull- 
man car,  called  the  "Lylete,"  which  was  standing  on  one  of 
the  tracks.  Immediately  next  to  it  was  a  tourist  car.  It  was 
equipped  with  a  Miller  coupler;  the  Pullman  with  a  Janney 
coupler.  Both  couplers  were  of  the  automatic  type,  but  of 
different  patterns,  and  not  designed  to  couple  together,  and 
in  order  to  draw  the  cars  out  on  the  "ladder"  track  they 
were  coupled  together  with  the  ordinary  link  and  pin  coup- 
ling. 

There  was  considerable  testimony  as  to  the  manner  in 
which  the  coupling  was  done,  and  of  its  efficiency,  which 
testimony  it  is  not  necessary  to  detail.  It  went  to  the  jury 
with  the  other  testimony.  It  is  enough  to  say  that  the 
couplers  were  of  unequal  height,  and  the  link  could  not  be 
put  in  the  slot  of  both  couplers.     It  was  put  in  the  slot  of  the 
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Janney  coupler,  and  the  other  end  laid  on  the  top  of  the 
Miller  coupler,  '^and  the  only  thing  to  keep  the  link  from 
slipping  over  the  head  of  the  pin  was  a  shoulder  around  the 
head  of  the  pin.'*  It  came  loose,  and  one  of  the  employees, 
who  had  been  in  charge  of  the  train,  testified  that  "the 
couplings  ^slipped  around,*  he  supposed,  when  they  were  going 
around  the  curve,  and  that  had  the  tendency  to  make  them 
come  apart;  that  he  supposed  it  was  due  to  the  slack  caaaed 
by  coming  over  the  switch  and  *  the  ladder'  track."  The 
*  Madder"  track  had  a  slight  incline  to  the  crossing,  and  when 
the  car  broke  loose  it  started  towards  the  crossing.  An  em- 
ployee had  tried  the  brake  on  the  straight  track,  but  when 
some  one  ''hollered"  that  the  car  had  broken  off,  he  ''went 
to  work  on  the  brake  again."  "It  did  not  seem  to  catch 
hold,"  he  testified;  and  he  then  "dropped  off  the  end  of  the 
car  and  caught  the  rear  end  of  it — the  head  end — and  at  the 
same  time  Hottal  (yardmaster)  got  on  the  end  that  he  got  off 
of;  the  witness  called  for  Wilber  to  help  him  to  put  the  brake 
on,  and  they  did  all  they  could  to  stop  the  car,  but  the  car 
had  got  too  much  start;  the  brake  seemed  to  work  all  right — 
he  did  not  have  any  fault  to  find  with  the  brake,  only  the 
car  had  gotten  too  much  start;  he  first  tried  the  rear  brake 
and  could  not  get  that  to  work;  then  went  to  the  other  one; 
while  witness  and  Wilber  were  working  on  the  forward  brake 
Hottal  jumped  on  and  tried  to  work  the  rear  brake;  they  did 
not  succeed  in  stopping  the  car,  because  it  had  gotten  too 
much  of  a  start.  He  got  off  at  South  Capitol  street  on  the 
southeast  side,  stood  there  for  a  second  or  two,  and  then  ran 
after  the  car  to  see  what  damage  it  had  done.  There  were 
some  other  cars  down  on  the  end  of  this  track,  that  this  car 
ran  into,  and  it  would  not  have  been  safe  for  the  witness  to 
have  stayed  on  the  car." 

The  witness  testified  that  he  "did  not  know  Landrigan  per- 
sonally; had  seen  him  a  number  of  times;  he  saw  him  after 
he  was  hurt;  Landrigan's  legs  were  run  over,  but  he  could 
not  say  whether  it  was  by  the  car  or  another  train;  train  No. 
78,  which  left  the  depot  about  11:55  or  11:35,  was  passing 
there  about  the  time  of  the  accident;  this  train  No.  78  is 
known  as  the  midnight  express  for  New  York,  and  crossed 
South  Capitol  street,  where  Landrigan  was  hurt,  going  in  an 
easterly  direction;  when  witness  saw  Landrigan  the  latter  was 
lying  on  the  south  side  of  the  outside  rail  of  the  'ladder 
track,'  the  most  southerly  track  of  the  (our  tracks  of  the 
crossing;  immediately  before  he  saw  Landrigan  lying  there 
the  coach  'Lyiete'  passed  over  the  crossing  at  South  Capitol 
street  and  witness  came  right  along  behind  this  car,  after 
train  78  passed,  to  see  if  the  coach  had  done  any  damage 
down  there,  and  saw  Landrigan  lying  there  with  some  one 
around  him;  he  went  down  where  the  car  had  stopped  and 
came  back  and  found  out  what  the  trouble  was."  As  to  the 
position  of  the  gates,  he  said:    "He  first  noticed  the  gates 
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when  he  came  down  there  after  he  had  jumped  ofi  the  end  of 
the  car;  the  gates  were  down  then  on  both  sides  of  the  street. 
He  did  not  notice  the  gates  before  78  passed,  because  he  had 
not  been  down  that  far;  he  stood  on  the  southeast  side  of 
South  Capitol  street  until  78  passed,  and  then  started  to  run 
down  the  main  track,  and  as  he  ran  down  the  track  he 
noticed  that  the  gates  were  down  on  both  sides."  And 
further,  *'the  runaway  car  passed  the  southwest  crossing  of 
South  Capitol  street  before  No.  78  reached  there;  it  struck 
just  the  middle  part  of  No.  78  as  the  train  came  by  there;  the 
runaway  car  had  just  about  gotten  across  the  crossing  when 
the  engine  of  No.  78  began  to  cross  the  crossing;  it  was 
almost  at  the  same  time." 

There  was  a  white  light  in  the  dome  of  the  vestibule  of  the 
runaway  car  or  on  the  platform,  and  the  effect  of  the  light 
was  testified  to  as  follows  by  one  witness: 

''The  lamp  in  the  dome  of  the  vestibule  of  the  Pullman  car 
had  a  white  shade  or  globe  underneath;  it  gave  a  bright 
light, — you  could  see  it  all  right;  the  lamp  was  inside  of  the 
door,  and  the  door  was  closed;  the  gls^ss  in  the  door  extended 
about  half  way  down,  and  the  light  shone  through  the  glass 
in  the  door." 

By  another  witness: 

''That  the  light  in  the  car  was  in  the  dome,— in  the  vesti- 
bule,—just  on  the  outside  of  the  door,  over  the  platform;  he 
knows  there  was  a  light  in  the  west  end  of  the  car,  the  end 
going  toward  South  Capitol  street — which  was  the  front  end 
of  the  car  the  way  it  was  moving;  this  light  could  be  seen 
more  plainly  than  a  lamp;  such  lights  contain  two  burners, 
are  lighted  by  oil,  and  are  more  brilliant  than  a  lantern;  the 
reflector  is  over  the  top  of  the  light;  there  is  a  kind  of  white 
shade  over  them ;  that  the  light  in  the  vestibule  of  the  car 
could  be  seen  by  people  on  the  ground;  it  hung  down  low, 
and  did  not  set  right  up  in  the  dome;  it  had  a  shade  over  it, 
but  he  does  not  know  whether  you  could  call  it  a  reflector  or 
not;  it  was  plain  enough  to  be  seen  by  anybody  who  was  on 
the  ground." 

By  another  witness: 

"That  the  light  in  the  vestibule  of  a  Pullman  car  is  so 
located  as  to  illuminate  the  platform  only;  that  is  the 
purpose  of  that  light;  that  it  does  not  throw  the  light  more 
than  a  couple  of  feet  beyond  the  end  of  the  bumper  of  the 
car;  it  is  not  intended  to  illuminate  the  track. 

"And  thereupon,  on  cross-examination,  said  witness  further 
testified  that  such  a  light  was  not  intended  for  a  locomotive 
headlight;  that  if  a  man  was  standing  on  the  track  some  dis- 
tance from  the  advancing  end  of  a  car  showing  such  a  light 
he  would  not  see  the  source  of  the  light,  but  would  see  the  re- 
flected light  on  the  platform  on  the  car;  he  could  see  the 
illuminated  end  of  the  car;  that  if  he  was  not  looking  exactly 
in  that  direction  this  light  would  not  attract  his  attention 
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away  from  something  else;  that  if  he  were  looking  op  the 
track  he  coald  seethe  light  if  he  were  not  too  far  away."^XZ 

And  the  evidence  showed  '4hat  a  Pallman  car  running 
along  an  ordinarily  straight  track  at  a  rate  of  speed  a  little 
faster  than  a  man  ordinarily  runs,  or  can  run,  does  not 
make  any  noise." 

Landrigan  was  employed  as  a  machinist  and  assistant  boss 
on  the  night  force  at  the  round  house,  which  was  situated  be^ 
'  tween  H  and  I  streets,  on  South  Capitol  street.  He  had 
been  employed  for  eight  years.  Hi^  home  was  north  of  the 
railroad  tracks  on  Virginia  avenue,  and  the  most  usaal  and 
direct  route  to  his  home  from  the  round  house  was  up  Sonth 
Capitol  street  to  the  southwest  crossing,  ''then  right  over  to 
the  north  side  of  Virginia  avenue;  and  it  was  the  way  Lan- 
drigan usually  took. ' '  On  the  night  of  the  accident  he  left  the 
roundhouse  about  11:50  o'clock  and,  about  twelve  o'clock 
was  found  in  the  place  and  condition  described  in  the  testi- 
mony. The  night ''was  not  a  clear  night,  nor  was  it  a  real 
dark  night, — there  was  no  moon  and  there  were  a  few 
clouds. ' '  The  crossing  was  lighted  up  by  street  lamps  located 
on  each  side  of  the  four  corners,  and  there  was  an  electric 
light  in  the  reservation  north  of  the  tracks,  and  another  one 
south  and  east  of  the  tracks  near  the  signal  tower. 

There  was  testimony  to  the  effect  that  to  a  person  outside 
of  the  gate  the  flagman's  box  would  "obstruct  the  view  of 
the  ladder  track  to  the  east,  but  one  standing  on  the  inside 
of  the  gate  on  the  open  space,  you  conld  look  straight  up  the 
track  to  the  eastward,  and  there  was  nothing  to  break  your 
view."  And  also  that  two  freight  cars  obstructed  the  view 
to  the  west. 

There  was  no  eyewitness  to  the  accident,  and  Landrigan. 
in  response  to  the  inquiry,  "How  did  this  thing  happen.^'* 
replied,  "I  came  under  the  gates  and  something  struck  me, 
and  a  whole  train  of  cars  ran  over  me."  He  died  about  foor 
o'clock  without  making  further  explanation. 

At  the  close  of  the  testimony  the  plaintiffs  in  error  moved 
the  court  to  instruct  the  jury  to  find  a  verdict  for  them.  The 
court  refused,  and  this  is  assigned  as  error.  The  case  was 
then  submitted  on  the  evidence  of  the  defendant  in  error. 

Errors  are  also  assigned  upon  the  giving  and  refusing  of 
certain  instructions. 

Messrs.  J.  Spalding  Flannery,  Frederic  D.  McKenney,  and 
Wayne  MacVeagh  for  plaintiffs  in  error. 

Messrs.  J.  J.  Darlington,  Charles  A.  Douglass,  and  Joseph 
D.  Wright  for  defendant  in  error. 

MR.  JUSTICE  McKENNA,  after  stating  the  case,  delivered 
the  opinion  of  the  court: 

The  correctness  of  the  ruling  in  denying  the  motion  to  in- 
struct the  jury  to  find  a  verdict  for  the  plaintiffs  in  error  de« 
pends  upon   the    correctness  of  the  ruling  in  granting  or 
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refusing  the  special  instructions  prayed.  The  principles  em- 
braced in  them  are  but  specifications  of  the  legal  proposi- 
tions contained  in  the  motion,  and  upon  which  its  soundness 
or  unsoundness  depended.  If  the  ruling  of  the  court  was 
right  on  those  instructions  it  was  right  on  denying  the 
motion.  We  proceed,  therefore,  to  the  consideration  of  the 
propositions  embraced  in  the  instructions. 

The  charge  of  the  defendant  in  error  is  that  the  railroad 
companies  were  guilty  of  negligence.  The  railroads  deny 
this,  and  claim  besides  that  the  deceased  came  to  his  death 
by  his  own  negligence,  or  by  negligence  which  contributed  to 
that  result.  As  an  element  in  the  question  of  the  entire 
innocence  of  the  railroad  companies,  there  is  involved 
the  construction  and  effect  of  the  evidence  in  regard  to  the 
coupling  of  the  cars,  and  the  sufficiency  of  the  light  upon  the 
Pullman  car  to  give  notice  and  warning  of  its  approach.  In 
regard,  however,  to  that  evidence,  the  instructions  of  the 
court  are  not  questioned  in  this  court.  No  error  is  assigned 
on  them  here,  and  whatever  of  argument  is  addressed  to 
them  or  to  the  evidence  is  intended  to  show  that  those  acts, 
even  if  they  were  acts  of  negligence,  were  not  effective  causes 
of  the  injury  of  the  deceased,  but  that  his  own  negligence 
was  such  cause.  The  determination  of  the  contentions  of 
plaintiffs  in  error,  therefore,  depends  upon  the  question  of 
the  negligence  of  the  deceased,  and  the  instructions  given  in 
relation  thereto.  At  the  request  of  the  plaintiff  in  the  action, 
defendant  in  error  here,  the  court  instructed  the  jury  as 
follows: 

'^i.  In  the  absence  of  all  evidence  tending  to  show  whether 
the  plaintiff's  intestate  stopped,  looked,  and  listened  before 
attempting  to  cross  the  south  track,  the  presumption  would 
be  that  he  did.  But  that  presumption  may  be  rebutted  by 
circumstantial  evidence,  and  it  is  a  question  for  the  jury 
whether  the  facts  and  circumstances  proved  in  this  case  re- 
but that  presumption,  and  if  they  find  that  they  do,  they 
should  find  that  be  did  not  stop  and  look  and  listen;  but  if 
the  facts  and  circumstances  fail  to  rebut  such  presumption^ 
then  the  jury  should  find  that  he  did  so  stop  and  look  and 
listen.  In  order  to  justify  them  in  finding  that  he  did  not,  all 
the  evidence  tending  to  show  that  should  be  weightier  in  the 
minds  of  the  jury  than  that  tending  to  show  the  contrary* 

''2.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  gates  at  the  crossing  where  the  deceased  re- 
ceived his  injury  were  generally  kept  down  at  night  from  10:30 
or  II  o*clock  until  the  early  morning,  without  regard  to  the 
approach  or  presence  of  a  car,  a  train  or  trains  or  locomo- 
tives, and  shall  further  conclude  from  all  the  facts  and  cir- 
cumstances of  the  case  that  the  deceased  had  knowledge  of  that 
fact,  then  the  circumstance  that  the  gates  at  the  intersection 
of  South  Capitol  street  were  down  at  the  time  of  the  accident 
was  not  of  itself  a  warning  to  him  of  the  presence  of  danger^ 

11  R  R  R-46 
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and  contributory  negligence  cannot  be  imputed  to  him  from 
that  fact  alone. 

'<3.  While  knowledge  by  the  deceased  of  the  presence  of 
the  Fenton  engine  on  the  north  track  or  partly  upon  the 
South  Capitol  street  crossing,  and  the  approach  of  No.  78 
upon  one  of  the  central  tracks  at  or  near  the  times  of  the 
accident,  might  or  would  indicate  the  presence  of  danger  on 
or  near  those  tracks,  it  is  for  the  jury  to  determine  upon  all 
the  facts  of  this  case  whether  it  was  a  want  of  ordinary  or 
reasonable  care  and  prudence  upon  his  part  to  be  upon  the 
south  track,  at  the  point  upon  said  last  named  track  at  which 
they  shall  find  from  the  evidence  the  accident  occurred." 

The  defendants,  plaintiffs  in  error  here,  submitted  instmo- 
tions  to  the  court  which  were  emphatic  contraries  of  the  in- 
structions given  at  the  request  of  the  plaintiff,  and  expressed 
the  law  to  be  that  the  fact  of  the  gates  being  down  was  of 
itself  a  warning  to  the  deceased;  and  further,  if  he  disre^ 
garded  the  warning,  he  was  guilty  of  contributory  negligence; 
and  that  the  gates  being  down,  they  were  ' 'closed  or  lowered 
for  all  trains,  cars,  or  engines  which  were  moving  or  passing 
or  which  might  move  or  pass  upon  all  or  any  of  said  tracks 
at  said  crossing,  and  were  a  warning  of  danger  which  the 
plaintifi's  intestate  was  bound  to  heed,  and  if  the  jury  shall 
find  that  the  plaintifi*s  intestate  met  his  death  by  going  under 
said  gates  and  upon  or  so  near  to  one  of  said  tracks  as  to  be 
struck  by  a  car  moving  on  said  track,  he  was  guilty  of  negli- 
gence contributing  to  the  accident,  and  the  plaintiff  cannot 
recover  in  this  action." 

The  following  instruction  was  also  prayed: 

''It  appearing  from  the  uncontradicted  evidence  in  the  case 
that  the  defendants  maintained  at  all  hours  of  the  night  a  gate- 
man  in  charge  of  the  gates  at  the  crossing  in  question,  who 
raised  and  lowered  said  gates  as  occasion  might  require,  and 
it  further  appearing  from  such  evidence  that  such  gateman 
was  accustomed  to  open  or  raise  said  gates  for  the  passage  of 
pedestrians  or  vehicles  when  it  was  safe  to  do  so,  and  it 
further  appearing  that  the  crossing  in  question  being  adjacent 
to  the  shifting,  storage,  and  engine  yards  of  said  defendants, 
and  between  such  yards  and  their  passenger  and  freight  sta- 
tions in  the  city  of  Washington,  and  that  the  main  tracks 
leading  to  and  from  said  station  also  passed  over  the  same, 
said  crossing  was  an  especially  dangerous  place,  the  jury  are 
instructed  that,  in  the  absence  of  any  evidence  tending  to 
show  that  the  plaintiff's  intestate,  upon  approaching  said 
crossing,  and  finding  the  gates  between  him  and  the  tracks 
lowered  or  closed,  made  any  request  of  the  gateman  to  raise 
or  open  the  same,  or  submitted  any  inquiry  as  to  whether 
any  engines,  cars,  or  trains  were  approaching  said  crossing 
before  he  went  under  said  gates  and  entered  upon  the  cross- 
ing within  the  same  and  thereby  received  the  injuries  which 
resulted  in  his  death,  said  intestate  was  guilty  of  negligence 
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directly  coDtributing  to  his  own  misfortune  and  the  plaintiff 
cannot  recover. 

(i.)  There  was  no  error  in  instructing  the  jury  that,  in  the 
absence  of  evidence  to  the  contrary^  there  was  a  presumption 
that  the  deceased  stopped,  looked,  and  listened.  The  law 
was  so  declared  in  Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  S.  353, 
366,  41  L.  Ed.  186,^  192,  16  Sup.  Ct.  Rep.  1104.  The  case 
was  a  natural  extension  of  prior  cases.  The  presumption  is 
founded  on  a  law  of  nature.  We  know  of  no  more  universal 
instinct  than  that  of  self-preservation, — none  that  so  insist- 
ently urges  to  care  against  injury.  It  has  its  motives  to 
exercise  in  the  fear  of  pain,  maiming,  and  death.  There  are 
iew  presumptions  based  on  human  feelings  or  experience  that 
have  surer  foundation  than  that  expressed  in  the  instruction 
objected  to.  But,  notwithstanding  the  incentives  to  the  con- 
trary, men  are  sometimes  inattentive,  careless,  or  reckless  of 
danger.  These  the  law  does  not  excuse  nor  does  it  dis- 
tinguish between  the  degrees  of  negligence. 

This  was  the  ruling  in  Northern  P.  R.  Co.  v.  Freeman,  174 
U.  S.  379,  43  L.  Ed.  1014,  19  Sup.  Ct.  Rep.  763.  the  case 
which  plaintiffs  in  error  oppose  to  Texas  &  P.  R.  Co.  v.  Gen- 
try. In  the  Freeman  Case  a  man  thirty-five  years  old,  with 
no  defect  of  eyesight  or  hearing,  familiar  with  a  railroad 
crossing,  and  driving  gentle  horses,  which  were  accustomed 
to  the  cars,  approached  the  crossing  at  a  trot  not  faster  than 
a  brisk  walk,  with  his  head  down,  looking  at  his  horses,  and 
drove  upon  the  track,  looking  '^straight  before  him,  without 
turning  his  head  either  way."  This  was  testified  to  by  wit- 
nesses. There  was  direct  evidence,  therefore,  of  inattention. 
There  is  no  such  evidence  in  this  case,  and  the  instructions 
given  must  be  judged  accordingly.  The  court  did  not  tell  the 
jury  that  all  those  who  cross  railroad  tracks  stop,  look,  and 
listen,  or  that  the  deceased  did  so,  but  that,  in  the  absence  of 
evidence  to  the  contrary,  he  was  presumed  to  have  done  so, 
and  it  was  left  to  the  jury  to  say  if  there  was  such  evidence. 
The  instruction  was  a  recognition  of  ''the  common  expe- 
rience of  men,*'  from  which  it  was  judged  in  the  Freeman 
Case  that  the  deceased  in  that  case  had  not  looked  or  listened, 
and  submitted  to  the  jury  that  which  it  was  their  constitu- 
tional duty  to  decide.  And  there  was  enough  evidence  to 
justify  dispute,  and  from  which  different  conclusions  could 
be  drawn. 

(2.)  We  think  there  was  no  error  in  the  instruction  as  to 
the  effect  of  the  gates  as  a  notice  of  danger  under  the  prac- 
tice of  the  companies.  Indeed,  the  instruction  is  so  obviously 
right  that  argument  advanced  to  support  it  drops  into 
truisms.  One  thing  or  condition  cannot  be  any  certain  evi- 
dence of  another  thing  or  condition  unless  they  invariably 
coexist.  Of  course,  two  things  may  occasionally  coexist, 
but  this  furnishes  no  argument  for  plaintiffs  in  error.  It  only 
raises  the  query.  When  do  the  things  coexist?  and,  making 


724       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Baltimore  &  Potomac  R.  Co.  v.  Landrigan 

an  application  to  the  pending  case.  When  did  the  closed 
gates  and  passing  trains  coexist?  When  were  the  former  a 
witness  of  the  latter?  Always?  The  testimony  answers,  no. 
Between  10:30  and  11  o'clock  at  night,  until  morning,  the 
gates  were  generally  kept  down  without  regard  to  passing 
trains.  During  that  time,  therefore,  they  had  no  more  rela- 
tion to  passing  trains  than  the  signal  tower  or  any  other 
inanimate  object  at  or  near  the  crossing.  Gates  at  a  railroad 
crossing  have  a  useful  purpose.  Open,  they  proclaim  safety 
to  the  passing  public;  closed,  they  proclaim  danger;  but,  it 
is  manifest,  if  they  be  open  or  closed,  regardless  of  safety  or 
danger,  they  cannot  be  notice  of  either.  Counsel  perceive 
this,  and  extend  their  contention  to  urging  that  it  is  the  d  uty 
of  those  who  want  to  cross,  be  they  pedestrians  or  those  driv- 
ing teams,  to  seek  the  gateman,  and  not  to  attempt  to  cross 
until  he  raise  the  gates. 

Those  driving  teams  must  do  so  if  they  pass  at  all,  and  a 
controversy  such  as  this  record  presents  could  not  occur  as 
to  them.  But  there  are  more  who  walk  than  ride,  and  every 
time  their  way  is  stopped  by  gates  at  a  railroad  crossing  must 
they  awake  a  sleeping  gateman,  or  seek  an  absent  one,  or  be 
charged  with  negligence,  and  that  despite  the  fact  that  the 
practice  of  the  railroad  company  has  made  closed  gates  not 
necessarily  an  indication  of  danger?  The  contention  makes 
the  neglect  of  duty  by  the  railroad  as  efficacious  as  the  per- 
formance of  duty.  At  times  a  railroad  must  have  exclusive 
use  of  a  crossing,  but  at  such  times  it  is  its  duty  to  close  the 
gates.  The  use  over,  it  is  its  duty  to  open  them,  and  it  can- 
not neglect  that  duty  and  claim  the  same  consequence  as  if  it 
bad  been  performed.  The  instructions  of  the  court  were  very 
guarded.  It  told  the  jury  if  the  gates  where  the  injury 
occurred  were  generally  kept  down  at  night  from  10:30  or  11 
o'clock,  without  regard  to  the  presence  or  absence  of  trains, 
and  that  deceased  had  knoi^ledge  of  that  fact,  then  ''the  cir- 
cumstance that  the  gates  at  the  intersection  of  South  Capitol 
street  were  down  at  the  time  of  the  accident  was  noi  of  itself 
a  warning  to  him  of  the  presence  of  danger,  and  contributory 
negligence  cannot  be  imputed  to  him  from  that  fact  alone." 

The  italics  are  ours,  and  the  words  italicized  put  a  careful 
limitation  upon  the  instruction,  and,  so  limited,  it  was  not 
erroneous. 

(3.)  It  was  an  issue  in  the  case  whether  the  deceased  was 
struck  and  run  over  by  the  Pullman  car  or  by  the  passenger 
express  No.  78,  and  on  that  issue  the  court  instructed  the 
jury  that  if  the  deceased  was  struck  and  run  over  by  the  pas- 
senger express,  their  verdict  should  be  for  the  plaintifis  in 
error.  This  instruction  is  complained  of.  Plaintifis  in  error 
contend  that  there  was  no  evidence  from  which  it  could  be 
determined  that  it  was  the  Pullman  car,  and  not  the  pas- 
senger express  train,  which  injured  the  deceased,  and  it  was 
error,  therefore,  to  submit  the  issue  to  the  jury.     The  action 
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of  the  court  was  right.  There  was  certainly  evidence  on  the 
issue  from  which  reasonable  men  might  draw  different  con- 
clusions. 

As  we  have  already  seen,  the  most  direct  evidence  of  the 
passing  of  the  north  bound  express  was  to  the  effect  that 
^'the  runaway  car  passed  the  southwest  crossing  before  78  (the 
passenger  express)  reached  there;  it  struck  first  the  middle 
part  of  No.  7^  as  the  train  came  by  there;  the  runaway  car 
bad  just  about  gotten  across  the  crossing  when  the  engine  of 
78  began  to  cross  the  crossing;  it  was  almost  about  the  same 
time." 

If  it  be  admitted  that  this  leaves  the  issue  in  doubt,  and 
justifies  no  inference,  there  are  circumstances  to  be  con- 
sidered. If  the  deceased  was  struck  by  No.  78,  it  is  difiBcult 
to  understand  how  he  got  to  the  place  and  in  the  condition 
he  was  found.  Was  he  hurled  there  by  the  impact  of  the 
train?  If  that  were  possible,  how  came  his  legs  to  be 
crushed?  Not  by  the  runaway  car,  because  that  had  passed; 
not  by  train  78,  for  he  had  been  cast  aside  and  away  from 
that.  The  circumstances,  therefore,  seem  to  indicate  that  he 
was  not  struck  by  train  78,  but  was  run  over  by  the  runaway 
car,  and,  we  think,  there  is  nothing  inconsistent  with  that 
conclusion  in  his  statement.  His  situation  was  horrible.  If, 
in  our  different  situation,  we  may  venture  to  judge  of  it  at 
all,  we  may  wonder  that  he  had  or  could  retain  any  percep- 
tion of  what  had  occurred.  Certainly,  exact  accuracy  of 
statement  could  not  have  been  expected  of  him,  and  to  his 
shocked  and  almost  overwhelmed  senses  it  might  well  have 
seemed  that  not  one  car  only,  but  a  train  of  cars  had  run 
over  him.  Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 

Sullivan  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 

(two  cases). 

(JSupretne  Court  of  Minnesota,  Nov,  6,  1903,) 
[97  N.  W.  Rep.  114.] 

Accident  at  Passenger  Station. 

Respondent  visited  the  station  house  of  appeUant  company  during 
the  evening  for  the^purpose  of  finding  her  husband,  who,  she  sup- 
posed, had  gone  there  to  transact  business  with  the  company.  It 
was  after  the  regular  evening  passenger  train  had  arrived  and  de- 
parted, the  depot  was  closed  to  the  public,  and  the  lights  in  the 
offics  and  on  the  platform  had  been  turned  out,  and  the  agent  had 
departed.  The  premises  were  dark,  and  in  going  along  the  platform 
toward  the  office  respondent  stepped  into  a  hole  and  was  injured. 

Same— Failure  to  Light  Platform — Care  Due  Licensee.* 
Conceding  that  appellant  was  guilty  of  negligence  in  not   exercia- 

*As  to  the  cafe  due  persons,  other  than  passengers,  at  stations  and 
tSepots  on  business,  see  foot-note  appended  to  Klughersr  v.  Chicago* 
etc.,  Ry.  Co.  (Minn.),  9  R.  R.  R.  339,  32  Am.  &  Bng.  R.  Cas.,  N. 
8.,  339,  where  all  the  preceding  authorities  in  this  series  are  collected 
or  referred  to. 

As  to  the  liability  for  injuries  to  persons,  other  than  passengers  or 
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liifl^  ordinary  care  as  to   the   condition    of   the   platform,  respondent 
cannot  recover,  for  the  reason  that  under   the   circumstances    appel- 
lant owed  her  no  duty,  and  she  went  upon  the  premises  at  her  periL 
(Syllabus  by  the  Court.) 

Appeal  from  District  Coart,  Wright  County;  A.  E.  Gid- 
dtngs,  Judge. 

Actions  by  Lizzie  Sullivan  and  Timothy  Sullivan  as^ainst 
the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany. Verdicts  for  defendant.  From  orders  granting  a  new 
trial,  defendant  appeals.     Reversed. 

Alfred  H.  Bright  and  J.  H.  Wendell,  for  appellant. 
F.  E.  Latham,  for  respondents. 

LEWIS,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  occasioned  by  stepping  into  a  hole  in  the 
depot  platform  of  appellant  company.  At  the  close  of 
the  evidence  defendant  moved  for  a  verdict  upon  the  ground 
that  plaintiff  had  failed  to  prove  a  cause  of  action,  because 
she  had  no  right  to  be  upon  the  depot  platform  at  that  time, 
and  because  it  conclusively  appeared  from  the  evidence  that 
the  company  was  not  responsible  for  the  defect  in  the  plat- 
form. The  motion  was  granted,  and  plaintifi  moved  for  a 
new  trial  upon  the  ground  that  the  verdict  was  not  justified 
by  the  evidence,  and  that  the  court  erred  in  rejecting  certain 
testimony  offered  by  plaintifi  as  tp  the  condition  of  the  plank 
which  had  been  broken  or  removed,  causing  the  bole.  From 
an  order  granting  a  new  trial,  appeal  was  taken. 

It  does  not  appear  upon  what  ground  the  court  granted  the 
motion,  but,  if  it  conclusively  appears  from  the  evidence  that 
plaintifi  cannot  recover  in  any  respect,  it  will  be  unnecessary 
to  consider  the  second  ground.  Plaintifi  was  a  married 
woman,  29  years  of  age,  and  resided  in  the  village  of  Maple 
Lake,  with  her  husband,  who  was  in  the  butcher  business. 
The  depot  is  situated  about  a  block  from  the  butcher  shop, 
and  at  about  8:20  on  the  evening  of  October  8,  1901,  her 
husband  left  the  shop,  and  went  towards  the  depot,  for  the 
purpose  of  attending  to  the  shipping  of  a  car  load  of  stock, 
at  which  time  the  station  was  open  and  lighted  and  the  lamp 
on  the  station  platform  was  burning.  The  regular  west- 
bound passenger  train  arrived  and  departed  some  time  be- 
tween 8 :20  and  8 :28.  Plaintifi's  husband  reached  the  depot 
within  10  or  15  minutes  after  the  train  departed,  was  there 
about  5  minutes  transacting  business  with  the  agent,  and  then 
went  to  the  stockyards  in  the  vicinity;  and  after  his  departure 
the  agent  closed  the  ofiBce,  put  out  all  the  lights,  and  went 
home.  Soon  after  the  agent  went  away,  plaintiff  left  the 
butcher  shop  and  went  to  the  depot  for  the  purpose  of  find- 
ing her  husband  and  getting  the  keys  from  him  that  she 
might  lock  up  the  shop.     She  was  accompanied  by  a  younger 

railway  employees,  resulting  from  unsafe  station  and  depot  premises, 
see  foot-note  appended  to  Hoicombe  v.  Southern  Ry.  Co.  (8.  Car.)» 
8  R  R.  R.  482,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  482. 
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sister,  who  testified  that  plaintiff  went  upon  the  platform  in 
the  usual  way,  walked  along  towards  the  door  of  the  depot 
office,  and  stepped  into  the  hole,  resulting  in  the  injuries 
complained  of;  that  she  helped  her  out,  and  in  about  lo 
minutes  assisted  her  home.  Plaintiff  testified  that  there  were 
no  lights,  and  it  was  very  dark.  From  these  undisputed 
facts  it  is  clear  that,  although  the  plaintiff  went  to  the  depot 
expecting  to  find  her  husband  there,  she  knew  the  train  bad 
come  and  gone,  and  as  she  approached  the  depot  she  saw 
that  the  lights  had  been  turned  out.  In  the  case  of  Klugherz 
V.  C,  M.  &  St.  P.  Ry.  Co.  (Minn.)  95  N.  W.  586,  it  was  held 
that,  if  respondent  went  upon  the  station  grounds  in  good 
faith,  in  pursuance  of  the  purpose  of  meeting  a  person  for 
business  consultation,  who  he  had  reason  to  believe  was  to 
take  a  train,  the  company  owed  him  the  duty  of  ordinary 
care  in  conducting  the  unloading  operations.  It  was  quite 
clear  in  that  case  that,  if  respondent  had  gone  to  the  depot 
about  train  time  for  the  purpose  of  taking  the  train  or 
accompanying  one  who  was  to  take  it,  and  was  injured,  he 
would  not  be  a  trespasser,  and  would  be  entitled  to  recover; 
but  a  serious  question  was  raised  whether  liability  arose  under 
the  peculiar  circumstances  of  the  injury  and  the  time  he 
visited  the  station.  It  was  held  that  there  was  no  reasonable 
distinction  between  visiting  a  depot  for  the  purpose  of  tak- 
ing a  train  or  accompanying  a  person  boarding  a  train  and 
going  to  the  depot  to  have  a  business  conference  with  one 
about  to  depart  or  arrive.  It  was  also  considered  that  a  mis- 
take of  an  hour  as  to  the  time  of  the  arrival  or  departure  of 
the  train  would  not,  of  itself,  relieve  the  railroad  company. 
But  there  is  a  clear  distinction  between  the  facts  in 
that  case  and  the  one  now  before  us.  There  the  acci- 
dent occurred  in  the  daytime,  and  there  was  nothing  to 
notify  the  visitor  that  the  premises  were  intended  to  be 
closed  to  the  public  at  that  particular  time.  Here  it  was 
past  business  hours,  the  lights  were  turned  out,  and  the 
premises  enveloped  in  darkness.  There  was  no  act  on  the 
part  of  the  company  to  lead  plaintiff  to  believe  that  it  was 
holding  its  place  of  business  open  to  the  public,  or  even  to 
suggest  that  her  husband  was  transacting  business  in  the 
depot  office,  except  the  fact  that  some  time  prior  she  had  seen 
him  go  in  that  direction.  On  the  contrary,  there  was 
everything  to  notify  her  that  the  place  was  closed.  In 
the  absence  of  some  invitation,  express  or  implied,  to 
go  upon  the  premises  at  that  time  of  night,  plaintiff 
assumed  the  risk  consequent  upon  her  movements.  There 
is  nothing  to  suggest  that  the  company  was  guilty  of  gross 
negligence  in  the  care  of  its  platform  and  in  permitting  the 
hole  to  remain  unprotected. 

For  these  reasons  the  first  order  of  the  trial  court  was  right, 
and  the  order  granting  a  new  trial  was  error.  Order  re- 
versed. 
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{Court  oj  Appeals  of  Kentucky  ^  Feb,  *,  /pc^.) 
[78  S.  W.    Rep.  426.] 

Injury  to  Employee— Lex  Loci.* 

Where  an  accident  to  a  railroad  employee  happened  in  Tenneaaee, 
the  law  of  that  state  must  govern  a  recovery  in  an  action  for  the 
injury  brought  in  Kentucky. 

Same— Negligence  of  Fireman — Sufficiency  of  Evidence. 

Thompson  &  S.  Code  Tenn.  §§  1298, 1299,  provides  that  railroads  shall 
keep  an  engineer  or  fireman  on  the  lookout  ahead,  and  that,  when  any 
persons  or  obstructions  appear  on  the  track,  the  alarm  whistle  sfaall 
be  sounded  and  the  brakes  put  down,  and  that  for  failure  to  observe 
the  prescribed  precautions  the  railroad  shall  be  liable  for  the  injury 
done.  In  construing  the  sections  the  Supreme  Court  of  Tennessee 
held  that  they  imposed  an  absolute  liability  for  failure  to  observe  the 
prescribed  precautions,  and  the  contributory  negligence  operated  only 
to  mitigate  damages:  held^  in  an  action  in  Kentucky  for  injnriea 
occurring  in  Tennessee  to  an  employee  who  negligently  attempted  to 
remove  a  hand  car  from  the  track  on  the  approach  of  a  train,  the 
evidence  as  to  the  failure  of  the  fireman  on  the  train  to  observe  the 
prescribed  precautions  being  sufficient  to  support  a  verdict,  the  em- 
ployee could  recover. 

bame— Same — Question  for  Jury. 

Where  the  evidence  in  conflicting  as  to  whether  a  railroad  fireman, 
on  discovering  plaintiff  on  track,  failed  to  sound  the  alarm  whistle 
and  put  down  the  brakes,  the  question  is  for  the  jury. 

Appeal  from  Circuit  Court,  Hickman  Coaoty. 

**To  be  ofiBcially  reported." 

Action  by  P.  Jordan  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
AfiBrmed. 

J.  M.    Dickinson,   Pirtle  &  Trabue,  and  N.   P.  Moss,  for 
appellant. 
Shelbourne&  Kane  and  R.  L.  Evans,  for  appellee. 

PAYNTER,  J.  Appellee  was  a  section  foreman  for  appel- 
lant at  Idlewild,  Tenn.     A  fast  train  of  appellant  was  due 

*See  Louisville  A  N.  R.  Co.  v.  Harmon    (Ky.),    1   K.   R.  R.  76,  24 
Am.  &  £^ng.  R.  Cas.,  N.  8.,  76  (degree  of  care   required  of  a  carrier 
of  passengers);  MacDoaald  v.  Grand  Trunk   Ry.    Co.    (N.  H.),  4  R. 
R.  R.  415,  27  Am.  &  Eng.  R.  Cas.,  N.  8.,  415  (right   of   carriers   of 
freight    to    limit    liability) ;  Savannah,    F.  &    W.  Ry.  Co.  v,  Evans 
(Ga.),  3  R.  R.  R.  489,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  489;  Baltimore 
&  O.  8.  W.  R.  Co.  V,  Read,  1  R.  R.  R.  406,  24  Am.  &  Eng.  R.  Cas., 
K.  8.,  406  (extraterritorial  effect  of  nonexistence  of  law  giving  right 
of  action  for  wrong) ;  notes,  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  114  (death 
by   wrongful   act);  4  Am.  &   Eng.  R.  Cas.,  N.  8.,  451  (contract  for 
carriage  of  goods) ;  8outh  Carolina  &   G.  R.  Co.  v.  Deitzen  (Ga.),  10 
Am.  &  Eng.  R.  Cas.,  N.  8.,  232;  Pullman    Palace   Car  Co.  v.  Law- 
rence   (Miss.),    8   Am.  &  Eng.  R.  Cas.,  N.  8.,  59;  Pittsburg,  C,  C. 
A  St.  L.  Ry.  Co.  v,  Sheppard  (Ohio),  6  Am.  &  Eng.  R.  Cas.,  N.  8., 
528;  Burnett  v,  Pennsylvania  R.  Co.  (Pa.),  4  Am.  &    Eng.  R.  Cas., 
N.    8.,    449;  Illinois  Cent.  R.  Co.  v.  Beebe  (111.),  11  Am.  &   Eng.  R. 
Cas.,    N.  8.,  163    (contract   for   carriage   of  passenger);  Rudiger  9. 
Chicago,  etc.,  R.  Co.  (Wis.),  6  Am.  &  Eng.  R.  Cas.,  N.  8.,  50  (action 
for  death);  Illinois,  etc.,    R.  Co.    v.  Ihlenberg  (C.  C.  A.),  5  Am.  A 
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there  at  5:51  a.  m.,  but  was  four  or  five  minutes  late.  It  was 
the  duty  of  the  appellee  to  go  to  bis  work  at  6  a.  m.  Under 
the  rule  of  the  company,  well  known  to  him,  it  was  made 
his  duty  to  have  the  track  cleared  of  the  hand  car  20  minutes 
before  the  time  any  freight  or  passenger  train  was  due  to 
arrive.  In  violation  of  this  rule,  the  appellee  had  the  hand 
car  upon  the  track,  his  crew  with  himself  boarded  it,  and 
started  south  to  their  work.  After  going  about  three-quarters 
of  a  mile,  at  the  entrance  of  a  cut  about  1,500  feet  long,  the 
car  was  stopped,  and  one  of  the  crew  went  back  a  short  dis- 
tance to  listen  for  the  past-due  train.  He  reported  that  he 
did  not  hear  it.  The  appellee  and  the  crew  proceeded  with 
the  hand  car  until  they  were  nearly  to  the  south  end  of  the 
cut,  when  they  discovered  the  approach  of  the  belated  train. 
The  hand  car  was  stopped,  and  the  crew  made  an  effort  to  re- 
move it  from  the  track,  but  failed  to  remove  one  corner  of  it« 
and  the  crew  other  than  appellee  fled  to  a  safe  place.  Appel- 
lee either  remained  or  returned — as  to  which  the  evidence  is 
conflicting — and  was  making  an  effort  to  remove  the  car, 
when  he  was  struck  by  the  train,  or  the  hand  car  was  struck 
by  it,  and  thrown  against  him,  seriously  injuring  him.  He 
acted  in  violation  of  the  rule  of  the  company;  was  guilty  of 
the  grossest  kind  of  negligence  in  imperiling  the  lives  of  his 
crew  and  the  persons  on  the  approaching  train  by  operating 
the  hand  car  under  the  circumstances.  While  it  was  a  com- 
mendable act  to  remain  and  endeavor  to  remove  the  hand  car 
from  the  track,  and  thus  possibly  save  the  lives  of  the  persons 
on  the  train  which  he  had  by  his  reckless  conduct  imperiled, 
still  it  was  suicidal  in  character.  The  uncontradicted  evi- 
dence shows  that  after  those  in  charge  of  the  train  discovered 
the  hand  car  on  the  track  it  was  not  pcssibleto  stop  the  train 
before  it  struck  it.  The  disposition  of  the  questions  cannot 
be  made  under  the  rules  of  law  which  prevail  in  this  jurisdic- 
tion, but  must  be  done  under  the  law  of  Tennessee,  where  the 
accident  happened.     In  Louisville  &  Nashville  R.  R.  Co.  v. 

£ng.  R.  Cas.,  N.  S.,  573  (enforcement  in  another  state  of  conatita- 
tional  provision  that  knowledge  of   defect   in    machinery    shall   not 

Srevent  recovery  by  injured  employee) ;  Chicago  &  E.  I.  R.  Co.  v. 
!ou8e  (lU.),  12  Am.  A  Kng.  R.  Cas.,  N.  8.,  706  (employees'  liability 
act);  Lronisville  A  N.  R.  Co.  v.  Williams  (Ala.),  9  Am.  &  Kng.  R. 
Cas.,  N.  S.,  252;  Dale  v.  Atchison,  T.  &  8.  F.  R.  Co.  (Kan.),  7  Am. 
A  Bng.  R.  Cas.,  N.  8.,  108  (Kansas  courts  will  not  enforce  the  lia- 
bility created  by  statute  of  New  Mexico  for  death  by  wrongful  act, 
it  being  in  part  penal,  and  giving  a  right  of  action  to  one  who  would 
not  be  entitled  to  recover  under  the  laws  of  Kansas  in  a  similar 
case) ;  VanDoren  v,  Pennsylvania  R.  Co.  (C.  C.  A.),  13  Am.  &  Eng. 
R.  Cas.,  N.  8.,  577;  Cowen  v.  ISL^lJ  (C.  C.  A.),  21  Am.  A,  Eng.  R. 
Cas.,  N.  8.,  531;  Chicago,  B.  &  Q.  R.  Co.  v,  Gardiner  (Neb.),  6 
Am.  &  Eng.  R.  Cas.,  N.  8.,  534;  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Sheppard  (Ohio),  6  Am.  A,  Eng.  R.  Cas.,  N.  8.,  528  (limitation 
of  carrier's  liability) ;  Meuer  v.  Chicago,  Milwaukee,  etc.,  R.  Co.  (8. 
Dak.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  493;  Mexican  Cent.  Ry.  Co.  v. 
Jones  (C.  C.  A.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  200 (right  to  recover 
in  federal  court  under  laws  of  Mexico  for  injury  to  servant  sua- 
tained  in  that  country). 
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Whitlow's  Adm'r,  43  S.  W.  711,  41  L.  R.  A.  614,  this  conrt 
said:  '^The  question  presented  to  the  court  is  whether  the 
Kentucky  or  Tennessee  law  as  to  contributory  negligence 
applies.  Under  the  Tennessee  law,  if  the  intestate  was  him- 
self guilty  of  negligence  that  contributed  to  his  injury  and 
death,  yet,  if  the  defendant  was  guilty  of  negligence  which 
was  the  direct  and  proximate  cause  of  intestate's  injaries  and 
death,  then  the  plaintifi  is  entitled  to  recover,  but  the  dam- 
ages recoverable  to  be  reduced  or  mitigated  by  reason  of  the 
intestate's  contributory  negligence.  Under  our  law,  if  the 
intestate  was  guilty  of  such  contributory  negligence  except 
for  which  his  injuries  and  death  would  not  have  occurred, 
then  there  can  be  no  recovery.  Contributory  negligence, 
under  our  rule,  is  never  applied  in  mitigation  of  damages. 
*  *  *  At  the  time  the  injury  was  inflicted,  the  right  of 
action  became  fixed,  and  a  legal  liability  was  incurred.  The 
liability  which  the  plaintifi  seeks  to  enforce  was  incurred  by 
virtue  of  the  law  of  Tennessee.  The  law  of  contributory 
negligence,  as  adjudged  in  this  state,  cannot  be  applied  so 
as  to  alter  or  afiect  the  right  of  action  which  arose  in  the 
state  of  Tennessee. ' '  The  recovery  is  sought  under  the  Tenn- 
essee law.  If  the  case  were  to  be  disposed  of  under  the  law 
of  this  state,  the  court  would  reach  a  conclusion  different 
from  the  one  forced  upon  it  by  the  Tennessee  law.  So  much 
of  the  statute  law  of  Tennessee  (Thompson  &  S.  Code)  as  is 
pertinent  to  the  inquiry  reads  as  follows: 

^'Sec.  1298.  In  order  to  prevent  accidents  upon  railroads, 
the  following  precautions  shall  be  observed:  *  *  * 
(4)  Every  railroad  company  shall  keep  the  engineer,  fireman 
or  some  other  person  upon  the  locomotive,  always  upon  the 
lookout  ahead;  and  when  any  person,  animal  or  other  obstruc- 
tion appears  upon  the  road,  the  alarm  whistle  shall  be 
sounded,  the  brakes  put  down,  and  every  possible  means  em- 
ployed to  stop  the  train  and  prevent  an  accident. 

^^Sec.  1299.  Every  railroad  company  that  fails  to  observe 
these  precautions,  or  cause  them  to  be  observed  by  its  agents 
and  servants,  shall  be  responsible  for  all  damages  to  persons 
or  property  occasioned  by,  or  resulting  from,  any  accident  or 
collision  that  may  occur. 

''Sec.  1300.  No  railroad  company  that  observes,  or  causes 
to  be  observed,  these  precautions,  shall  be  responsible  for 
any  damages  done  to  persons  or  property  on  its  road.  The 
proof  that  it  has  observed  said  precautions  shall  be  upon  the 
company." 

In  Chesapeake,  O.  &  S.  W.  R.  Co.,  etc.,  v.  Foster,  13  S. 
W.  694,  the  Supreme  Court  of  Tennessee  was  called  upon  to 
construe  the  statute,  and  in  doing  so  said:  ''The  other 
assignment  is  made  on  the  final  recital  in  the  bill  of  excep- 
tions: 'The  jury,  having  considered  the  case,  returned,  and 
asked  the  court  whether,  if  they  found  that  the  defendant  bad 
not  strictly  complied  with  all  the  statutory  rules  and  precau- 
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tions  as  given  in  the  charge,  yet  that  the  defendant's  (plain- 
tifi's)  own  want  of  care  and  gross  neglect  was  the  direct  cause  of 
his  injury  and  death,  they  would  not  find  for  the  defendant; 
to  which  the  court  replied  they  could  not,  but  should  con- 
sider such  contributory  neglect  on  the  part  of  the  deceased  in 
mitigation  of  damages.  If  they  found  the  railroad  company 
wanting  in  full  performance  of  the  statutory  duties,  plaintiff 
would  be  entitled  to  some  damages  in  any  event.'  It  is  in- 
sisted that  this  action  of  the  court  was  erroneous,  and  that  he 
should  have  answered  the  question  of  the  jury  in  the  affirma- 
tive. Taking  the  case  as  stated  in  the  question,  the  conten- 
tion is  that,  inasmuch  as  the  gross  neglect  of  the  deceased 
was  the  direct  cause  of  his  injury  and  death,  his  negligence 
should  operate  not  merely  in  mitigation  of  damages,  but  as  a 
bar  to  the  action,  notwithstanding  the  failure  of  the  railroad 
Employees  to  observe  the  precautions  prescribed  in  section 
Ii66  (now  1298)  of  the  Code.  Learned  counsel  make  an  able 
and  forcible  argument  in  support  of  this  view,  yet  we  think 
it  contrary  to  the  obvious  meaning  of  the  statute.  The  re- 
sponse of  the  trial  judge  is  in  conformity  to  the  construction 
announced  by  this  court  in  numerous  decisions,  some  of 
which  we  cite:  Railroad  Co.  v.  Smith,  6  Heisk.  174;  Hill  v. 
Railroad  Co.,  9  Heisk.  823;  Railroad  Co.  v.  Walker,  11 
Heisk.  383;  Railroad  Co.  v.  Nowlin,  i  Lea,  523;  Railroad  Co. 
V.  Smith,  9  Lea,  470.  Section  1166  of  the  Code  (Thompson 
&  S.)  prescribes  certain  precautions  to  be  observed  by  rail- 
roads for  the  prevention  of  accidents.  The  next  two  sections 
declare  in  the  plainest  terms  the  legal  consequences  of  observ- 
ance and  nonobservance.  By  section  1 167  it  is  declared  in 
every  case  of  nonobservance  the  railroad  shall  be  liable  for 
the  damages  done,  and  by  section  1168  it  is  declared  in  every 
case  of  observance  it  shall  not  be  liable  at  all.  By  the 
positive  language  of  the  statute  liability  flows  from  non- 
observance,  and  nonliability  follows  observance.  Neither 
liability  nor  nonliability  is  made  to  depend  on  the  cautious  or 
incautious  conduct  of  the  person  injured.  Both  are  to  be 
determined  by  the  conduct  of  the  railroad  employees.  The 
injured  person  may  be  ever  so  negligent  in  the  one  case,  and 
yet  recover  something;  while  in  the  other  case  he  may  be 
entirely  without  negligence,  and  yet  recover  nothing.  At 
common  law  contributory  negligence  may  bar  the  action,  but 
under  the  statute  it  is  to  be  considered  only  in  mitigation  of 
damages."  The  Tennessee  statute  requires  every  railroad 
company  to  keep  some  one  upon  the  locomotive,  always 
upon  the  lookout  ahead.  If  any  person,  animal,  or  other 
obstacle  appears  upon  the  road,  the  alarm  whistle  must  be 
sounded,  the  brakes  put  down,  and  every  possible  means  em- 
ployed to  stop  the  train  and  prevent  an  accident.  By  the  in- 
terpretation of  the  statute  given  by  the  Tennessee  Supreme 
Court,  a  failure  to  do  any  of  the  things  required  by  it  upon 
the  part  of  a  railroad  company  makes  it  liable  in  damages. 
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although  such  failure  may  not  have  been  the  cause  of  the  in- 
jury. The  uncontradicted  evidence  is  that  both  the  engineer 
and  fireman  were  on  the  lookout  when  the  train  was  within  a 
mile  of  the  place  of  the  accident,  and  one  or  both  of  them 
continued  to  be  until  the  accident  happened.  The  engineer 
and  fireman  both  testified  that  within  about  300  feet  of  the 
place  where  the  car  was  on  the  track  the  fireman  discovered 
its  presence,  told  the  engineer  who  put  on  the  emerg:ency 
brakes,  and  sounded  the  alarm  whistle.  This  statement  is  not 
contradicted  as  to  the  time  they  discovered  the  hand  car  on 
the  track.  The  issue  of  fact  is,  did  the  engineer,  after  dis- 
covering the  hand  car,  sound  the  alarm  whistle,  and  pat  the 
brakes  down,  and  use  every  possible  means  to  stop  the  train 
and  prevent  the  accident.  The  evidence  of  appellant  tended 
to  show  that  it  was  done.  The  appellee's  evidence  tended 
to  show  that  the  alarm  whistle  was  sounded.  The  brakes 
were  put  down  about  the  time  the  engine  struck  the  hand  car. 
It  was  for  the  jury  to  determine,  if  it  believed  the  testimony 
introduced  by  the  appellee,  whether  the  alarm  whistle  was 
sounded  and  the  brakes  put  down  as  soon  as  possible  after 
the  fireman  discovered  the  hand  car  on  the  track.  While 
this  court  would  probably  have  reached  a  conclusion  different 
from  the  one  reached  by  the  jury,  it  cannot  substitute  its  con- 
clusion for  that  of  the  jury,  for  if  it  did  so  it  would  be  invading 
the  province  of  the  jury.  On  the  .issue  of  fact  stated  we  are 
of  the  opinion  that  the  case  should  have  gone  to  the  jury,  and 
we  cannot  say  the  verdict  is  so  palpably  against  the  weight  of 
the  evidence  as  will  justify  the  granting  of  a  new  trial. 
The  judgment  is  affirmed. 


Chicago  City  Ry.  Co.  v.  O'Donnell. 

{Supreme  Court  of  Illinois  j  Feb,  77, 1904,) 
[69  N.  £^.    Rep.  882.] 

Newsboy  Trespassing  on  Street  Car— Willful  injury— Acts  of  Conductor 
—Question  for  Jury.* 
Deceased,  a  newsboy,  boarded  a  street  car  on  the  side  next  to  the 
opposite  tracks,  without  intending  to  pay  fare,  and  was  concealed  by 
a  passenger  standing  on  the  platform.  The  car  was  going  at  a  high 
rate  of  speed,  and  the  passenger  testified  that  when  the  conductor 
discovered  deceased  he  told  him  to  get  off,  and  raised  his  arm  in  a 
threatening  attitude  and  moved  toward  him,  when  deceased  let  go  and 
jumped  off.  He  fell  on  the  opposite  track,  and,  while  lying  thereon 
in  a  helpless  condition,  was  run  over  by  a  car  coming  in  the  opposite 
direction.  The  conductor  testified,  however,  that  he  did  not  want 
deceased  to  get  off,  and  told  him  to  hold  on,  because  he  was  afraid, 
if  the  boy  jumped  off,  he  would  be  injured  by  reason  of   the   rate  of 

*See  generally,  foot-note  appended  to  Harris  v.  Southern  Ry.  Co. 
(Ky.),  8  R.  R.  R.  753,  31  Am.  &  Kng.  R.  Cas.,  N.  S.,  753,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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speed  of  the  car :  held^  that  whether  deceased  came  to  his  death  by 
the  willful  act  of  the  conductor  was  a  question  for  the  jury. 

f  Appeal— Review — Credibility  of  Witnesses. 

Where,  in  an  action  for  willful  injuries,  the  only  evidence  consisted 
of  two  witnesses — one  for  plaintiff,  and  the  other  for  defendant— 
whose  testimony  was  directly   contradictory,  a    verdict   in    favor   of 

:  plaintiff,  affirmed  by  the  Appellate  Court,  could  not  be  set   aside   on 

appeal  to  the  Supreme  Court  on  the  ground  that  the  testimony  of 
defendant's  witness  was  the  more  probable,  and  that  the  circum- 
stances of  the  case  should  have  convinced  the  trial  court  and  jury   of 

•  its  truth. 

Pleading — Separate  Causes  of  Action— Joinder — Effect  of  Proof. 

A  count  of  a  declaration  alleged  that  plaintiff's  decedent  was  rid- 
ing on  one  of  defendant's  street  cars,  not  as  a  passenger,  which  was 
running  at  such  a  speed  as  to  make  it  dangerous  to  alight  therefrom ; 
that  the  conductor,  willfully,  wantonly,  and  recklessly,  by  ordering 
deceased  to  get  off  the  car,  and  by  a  threatening  attitude,  and  by  at- 
I  tempting  to  strike  him,  compelled  him  to  jump   therefrom,    and    in 

,  doing  so  he  was  thrown  onto  the  opposite  track    and   rendered   help- 

less* and,  while  so  lying  in  such  condition,  defendant  ran  a  car  on 
such  opposite  track  so  wantonly,  recklessly,  and  negligently  as  to 
run  over  and  kill  deceased,  though  he  could  have  been  discovered, 
by  ordinary  care,  in  time  to  have  prevented  the  injury :  held  that, 
though  such  declaration  was  defective  in  joining  two  causes  of 
action  in  a  single  count,  in  the  absence  of  a  special  demurrer  on 
such  ground  plaintiff  was  entitled  to  recover  on  proof  of  one  of  such 
causes  of  action. 


Appeal  from  Appellate  Court,  First  District. 

Action  by  P.  H.  O'Donnell,  as  administrator  of  the  estate 
of  Michael  B.  Rowen,  deceased,  against  the  Chicago  City 
Railway  Company.  From  a  judgfment  in  favor  of  plaintiff, 
afiBrmed  by  the  Appellate  Court  (109  111.  App.  616),  defend- 
ant appeals.     Affirmed. 

Wm.  J.    Hyncs,  Samuel  S.    Page,   and  Watson  J.    Ferry 
(Mason  B.  Starring,  of  counsel),  for  appellant. 
James  C.  McShane,  for  appellee. 

CARTWRIGHT,  J.  This  is  an  action  on  the  case  insti* 
tnted  by  appellee,  as  administrator  of  the  estate  of  Michael 
B.  Rowen,  deceased,  in  the  superior  court  of  Cook  county,  to 
recover  damages  for  the  death  of  said  Michael  B.  Rowen, 
who  was  run  over  and  killed  by  one  of  appellant's  cars. 
The  declaration  alleged  that  his  death  was  caused  by  willful 
and  wanton  conauct  on  the  part  of  servants  of  appellant. 
The  plea  was  the  general  issue  and  a  trial  resulted  in  a  verdict 
of  $$,000  for  appellee.  Upon  the  argument  of  a  motion  for 
a  new  trial,  appellee  remitted  $1,500,  and  the  court  overruled 
the  motion  and  entered  judgment  for  $3,500  and  costs.  The 
Appellate  Court  for  the  First  District  affirmed  the  judgment. 

At  the  conclusion  of  the  evidence  in  the  case,  defendant 
entered  a  motion  to  instruct  the  jury  to  find  it  not  guilty,  and 
the  motion  was  denied.  The  declaration  contained  three 
counts,  but  a  demurrer  was  sustained  to  the  first  count,  and 
the  case  went  to  trial  on  the  second  and  third.  The  second 
count  alleged  that  Michael  B.  Rowen  was  a  minor,  aged  nine 
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years,  and  was  lying  in  a  helpless  condition  on  the  defendant's 
track  in  the  city  of  Chicago;  that,  by  the  exercise  of  ordi- 
nary care  on  the  part  of  defendant's  servants  in  cbarg:e  of 
one  of  its  cars,  his  presence  could  have  been  discovered  and 
the  car  could  have  been  stopped  before  running  over  him, 
but  that  defendant's  servants  recklessly,  negligently,  and  im- 
properly ran  the  car  over  him  and  killed  him.  The  third 
count  alleged  that  defendant  operated  double  tracks  rnnning 
east  and  west  on  Root  street,  in  said  city;  that  Michael  B. 
Rowen  was  riding,  but  not  as  a  passenger,  on  one  of  defend- 
ant's cars,  which  was  running  east  at  such  a  high  rate  of  speed 
as  to  make  it  dangerous  for  a  person  to  alight  therefrom; 
that  the  conductor  in  charge  of  said  car  willfully,  wantonly, 
and  recklessly,  by  ordering  Rowen  to  g^t  ofi  the  car,  and  by 
a  threatening  and  menacing  attitude  toward  him,  and  by 
attempting  to  strike  and  grab  him,  compelled  him  to  jump 
from  the  car,  and,  in  doing  so,  he  was  thrown  and  fell  with 
great  force  on  the  track  for  west-bound  cars,  so  as  to  render 
him  helpless;  that,  while  so  lying  in  a  helpless  condition,  de- 
fendant was  running  another  car  west,  and  the  servants  of 
defendant  in  charge  of  the  same,  by  the  exercise  of  ordinary 
care,  could  have  discovered  him  lying  on  the  track,  but  that 
they  wantonly,  recklessly,  and  negligently  ran  the  car  over 
him  and  killed  him. 

There  was  no  evidence  tending  to  sustain  the  second  count. 
The  accident  occurred  in  the  evening  of  January  5,  1900, 
after  dark;  and  the  evidence  showed,  without  contradiction, 
that  the  motorman  in  charge  of  the  west-bound  car  had  no 
knowledge  that  any  one  was  lying  upon  the  track,  nor  any 
reason  to  suspect  that  such  was  the  case,  until  he  received  a 
warning,  and  that  he  made  every  possible  effort  to  stop  the 
car  and  prevent  the  accident.  There  was  an  entire  failure 
to  prove  either  willful,  wanton,  or  negligent  conduct  on  the 
part  of  any  one  in  charge  of  that  car.  The  only  evidence 
tending  to  sustain  a  cause  of  action  related  to  the  alleged 
actions  of  the  conductor  of  the  east-bound  car,  under  the 
charge  made  in  the  third  count.  There  were  double  tracks 
in  Root  street;  the  east-bound  cars  using  the  south  track, 
and  the  west-bound  the  north  track.  Passengers  were  not 
allowed  to  get  on  or  ofi  the  cars  from  the  side  next  to  the 
adjoining  track,  and  the  cars  were  equipped  with  iron  gates 
on  that  side  to  keep  passengers  from  getting  on  or  off.  When 
the  e?)st-bound  car  reached  the  Ft.  Wayne  tracks,  the  con- 
ductor got  off,  and  preceded  the  car  across  the  railroad 
tracks,  and  then  got  on  at  the  front  end  of  the  car,  coming 
through  and  collecting  fares.  As  the  car  was  so  crossing  the 
Ft.  Wayne  tracks,  Michael  B.  Rowen,  who  was  a  newsboy, 
nine  years  old,  got  on  the  lower  step  next  to  the  track  for 
west-bound  cars,  outside  of  the  iron  gate.  He  had  some 
newspapers  under  his  arm,  and  held  onto  the  irons  by  his 
hands.     A  young  man  named  Garfield  Andrews  stood  inside 
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the  gate  in  front  of  Rowen  to  conceal  him  from  the  sight  of 
the  conductor.  The  conductor,  having  passed  through  the 
car  to  the  rear,  came  out  on  the  middle  of  the  platform;  and 
Rowen  either  whistled,  cr  Andrews  spoke  to  him,  which 
attracted  the  attention  of  the  conductor,  and  he  asked 
Andrews  who  was  behind  him.  Andrews  stepped  to  one  side, 
and  the  conductor  saw  the  boy.  The  liability  of  the  defend- 
ant depends  upon  what  the  conductor  then  did,  and  that, 
with  the  speed  of  the  car,  is  the  only  disputed  fact  in  the 
case.  There  were  but  two  persons  who  knew  anything  about 
it — one  being  Garfield  Andrews,  and  the  other  John  Nelson, 
the  conductor — and  they  contradicted  each  other.  Andrews 
testified  that  the  conductor  told  the  boy  to  get  ofi,  and  raised 
his  arm  in  a  threatening  attitude  and  moved  toward  him; 
that  the  witness  told  the  conductor  the  car  was  going  too 
fast;  and  that,  when  the  conductor  told  the  boy  to  get  ofif, 
and  moved  toward  him  in  a  threatening  manner,  the  boy  let 
go  and  jumped  ofi.  The  conductor  testified  that  when 
Andrews  moved  aside,  and  he  saw  the  boy  hanging  on  the 
band  rail  next  the  gate,  the  witness  said,  ^What  are  you  doing 
there?"  that  Andrews  said,  '^Oh,  let  him  ride;''  that  the  boy 
leaned  forward  as  though  he  were  going  to  let  go  or  fall  off, 
and  the  witness  said,  ''Hold  on  there;"  and  that  at  the  same 
moment  the  boy  swung  aside  and  jumped  ofi.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  car  was  going  i8  or 
20  miles  an  hour,  and  the  evidence  for  the  defendant  was  that 
it  was  going  7  or  8  miles  an  hour.  The  conductor  testified 
that  be  did  not  want  the  boy  to  get  off*at  that  time;  that  he 
did  not  know  him,  or  attempt  to  make  him  get  off;  and  that 
he  would  not  want  the  boy  to  jump  off,  going  at  the  rate  of 
speed  the  car  was  moving,  because  he  would  be  likely  to  fall 
and  be  hurt.  When  the  boy  swung  off,  his  feet  went  out 
from  under  him,  and  he  tripped  or  fell  across  the  other  track. 
A  car  was  coming  from  the  other  way,  and  Andrews  jumped 
off  and  ran  toward  the  other  car,  holding  up  bis  hand  and 
shouting.  The  conductor  rang  his  bell  for  an  emergency 
stop,  and  then  jumped  off  too.  As  the  cars  approached  each 
other,  the  gongs  of  both  were  sounded.  Andrews  and  the 
conductor  both  shouted  to  the  motorman  of  the  west-bound 
car,  and  did  everything  they  could  to  stop  it;  and,  when  the 
motorman  saw  and  heard  the  warnings,  he  did  everything  he 
could  to  stop. 

The  boy  was  not  a  passenger,  and  had  no  intention  of  pay- 
ing fare,  but  was  trying  to  get  a  ride  by  standing  on  the  lower 
step  and  hanging  onto  the  iron  outside  of  the  gate,  where 
passengers  were  not  received  or  allowed  to  enter  the  car. 
The  defendant  was  not  bound  to  exercise  toward  him  the  care 
owing  to  a  passenger,  but  it  was  bound  to  not  wantonly  or 
willfully  inflict  injury  upon  him.  The  testimony  of  Andrews 
tended  to  prove  a  willful  and  wanton  injury,  and  required  the 
submission  of  the  issue  to  the  jury.  It  seems  to  be  conceded 
that  his  testimony  did  tend  to  prove  such  an  injury,  but  it  is 
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insisted  that  the  testimony  of  the  conductor  was  the  more 
probable,  and  that  the  circumstances  of  the  case  should  have 
convinced  the  court  and  jury  of  its  truth.  That  was  a  ques- 
tion for  the  Appellate  Court,  which  is  no  longer  open  to  in- 
quiry. Cars  were  passing  very  frequently  on  the  adjoining 
track,  and  the  tracks  were  so  close  together  that  passengers 
were  not  allowed  to  enter  or  leave  the  car  on  the  side  next 
the  other  track,  doubtless  because  of  the  danger.  If  the 
testimony  of  Andrews  concerning  the  action  of  the  conductor 
was  believed,  the  circumstances  tended  to  show  that  the  acci- 
dent was  a  natural  and  probable  consequence  of  the  wrong- 
ful act,  and  such  as  a  person  of  ordinary  prudence  ought  to 
have  foreseen  would  be  likely  to  result. 

It  is  also  assigned  as  error  that  the  court  gave,  at  the  re- 
quest of  plaintifi,  the  following  instruction:    ''The  court  in- 
structs the  jury  that  if  you  believe  from  the  evidence  that 
defendant's  east-bound  car,  at  the  time  and  place  in  ques- 
tion, was  running  at  such  a  high  rate  of  speed  as  to  be  dan- 
gerous for  deceased,  or  any  ordinary   person  so  situated,  to 
jump  from  said  car,  and  that  said  conductor,  while  acting 
within  the  scope  of  his  authority  as  such  conductor,  if  he  was 
so  acting,  willfully  and  wantonly  compelled  deceased  to  jump 
from  said  car  in  manner  and  form  as  charged  in  the  declara- 
tion, if  he  did  do  so,  and  while  it  was  running  at  such  rate  of 
speed,   and  that  said    conductor's  conduct   in  this  regard 
showed  a  reckless  disregard  of  deceased's  safety,   and  that 
deceased  was  thereby  thrown  down  on  the  adjoining  track 
and  rendered  helpless,  and  while  so  lying  upon  said  track  was 
run  over  and  killed  by  the  west-bound  car  before  it  could    be 
stopped,   then    you    should    find    the    defendant     guilty, 
even  though  you  should  find  from  the  evidence  that  there 
was  no  fault  upon  the '  part  of  the  motorman  of  the  west- 
bound car."    The  rule  of  law  stated  in  the  instruction  is  cor- 
rect.    If  the  conductor  of  the  east-bound  car  was  guilty  of  a 
willful  and  wanton  act  which  was  the  efficient  cause  of  the 
deceased  falling  upon  the  track  and  lying  there  in  a  helpless 
condition,  where  he  would  naturally  be  in  danger  of  beings 
run  over  and  killed  by  west-bound  cars,  the  plaintiff  could  re- 
cover, although  the  injury  actually  resulted  without  fault  of 
those  in  charge  of  the  west-bound  car.     Cooley  on  Torts,  70. 
The  objection  to  the  instruction  is  based  on  the  form  of  the 
pleadings.     The  instruction  could  only  apply  to  the  third 
count,  which  charged  wanton  and  willful  conduct  on  the  part 
of  both  the  conductor  of  the  east-bound  car  and  the  motor-^ 
man  of  the  west-bound  car;  and  it  is  contended  that,  in  order 
to  justify  a  recovery,  it  is  necessary  to  prove  both  charges; 
that  the  count  stated  but  one  cause  of  action,  based  upon  two 
acts  conjointly  committed  by  the  conductor  of  one  car  and 
the  motorman  of   another,  from  which   the   injury  resulted; 
that  the  proximate  cause  of  the  injury  was  alleged  to  be  the 
reckless  and  wanton  negligence  of  the  motorman  of  the  west« 
bound  car,  and  not  the  act  of  the  conductor  in  driving  the 
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deceased  from  the  east-bound  car;  and  that  the  instruction 
was  bad  in  permitting  a  recovery  where  the  evidence  showed 
that  there  was  no  fault  on  the  part  of  the  motorman  of  the 
west-bound  car.  It  is  a  settled  rule  that  a  plaintiff  must  re- 
cover, if  at  all,  on  the  case  stated  in  his  declaration.  He 
cannot  make  one  case  by  allegation,  and  recover  on  another 
case  made  by  the  proof;  but^  in  this  case  there  was  an 
attempt  to  state  in  the  declaration  two  independent  wrongful 
acts,  either  of  which  would  justify  a  recovery,  and  the  ques- 
tion is  whether  the  plaintifi  was  bound  to  prove  both.  If  the 
deceased  was  lying  in  a  helpless  condition  on  the  tiack,  and 
the  motorman  of  the  west-bound  car,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered  him,  but  wantonly,  reck- 
lessly, and  negligently  ran  the  car  over  him  and  killed  him,  the 
plaintiff  could  recover,  regardless  of  the  question  how  the  de- 
ceased came  to  be  on  the  track.  On  the  other  hand,  if  the 
deceased  was  on  the  track  in  a  helpless  condition  through  the 
willful  and  wanton  act  of  the  conductor  of  the  east-bound  car, 
plaintifi  could  recover,  regardless  of  the  question  whether  the 
act  of  the  motorman  was  wrongful  or  innocent.  No  objec- 
tion was  made  to  the  count,  and,  if  there  was  a  fault  in  it,  it 
consisted  in  the  violation  of  the  rule  that  each  count  must 
state  a  single  cause  of  action,  and  must  not  state  different 
facts  or  sets  of  facts,  any  one  of  which  would  justify  a  re- 
covery. That  objection  is  to  be  raised  and  pointed  out  by 
special  demurrer.  The  alleged  acts  of  the  conductor  and 
motorman  were  not  joint  or  concurrent.  Neither  was  the 
nature  of  the  act  of  the  motorman,  as  willful  or  otherwise,  a 
matter  of  essential  description  of  the  injury,  which  must  be 
proved  as  laid.  We  think  that  the  charges  were  divisible, 
and  the  rule  is  that,  in  actions  for  torts,  plaintifi  may  prove  a 
part  of  his  charge,  if  there  be  enough  proved  to  sustain  his 
charge.  Chicago  &  Grand  Trunk  Railway  Co.  v.  Spurney, 
197  111.  471,  64  N.  E.  302.  There  was  therefore  no  error  in 
giving  the  instruction. 

The  judgment  of  the  Appellate  Court  is  affirmed.    Judg- 
ment affirmed. 


Clegg  v.  Southern  Ry.  Co. 

(Supreme  Court  0/ North  Carolina^  Nov.  10 y  igoj,) 

[45  S.  E.  Rep.  657.] 

Accident  on  Track— Contributory  Negligence. 

A  peraon  killed  by  a  train  while  he  is  either  walking,    sitting,    or 
lying  down  on  the  track  is  guilty  of  contributory  negligence. 

Same— Presumption  That  Trespasser  Will  Avoid   Danger— Apparent 
IHelplessness — Lookouts.* 
While  a  railway  engineer  may  presume  that  a  person  walking  along 

*8ee  generally,  foot-note  appended  to  Myers  v,  Boston  &  Maine  R. 
R.  (N.  H.),  8  R.  R.  R.  737,  31  Am.  A  Bng.  R.  Cas.,  N.  S.,  737,  where 

11  R  R  R— 47 


738       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Cleg^g*  V.  Sonthern  Ry.  Co 

the  track  in  a  natural  way  will  g^et  off  before  the  train  will  strike  him, 
yet  where  the  person's  manner  indicates  his  helplessness  or  nncon- 
sciousness  the  engineer  will  be  at  fault  in  running  him  down  if»  by 
a  proper  lookout,  he  could  have  seen  him  and  avoided  the  injury. 

Same — Trespassers— Lookouts — Last  Clear  Chance. 

In  a  suit  against  a  railway  company  for  the  negligent  killing  of  a 
trespasser  on  the  track,  plaintiff,  in  order  to  recover  on  the  gronnd 
of  defendant's  negligence  in  not  availing  itself  of  the  '*last  clear 
chance."  must  show  that  decedent  was  then  apparently  helpless,  and 
that  the  engineer,  by  reasonable  lookout,  could  have  discovered  him 
in  time  to  prevent  the  injury. 

Evidence. 

Where  a  party  offered  in  evidence  a  part  of  a  paragraph  in  his  ad- 
versary's pleadings,  but  the  case  on  appeal  does  not  show  what  part 
was  offered,  it  cannot  be  considered. 

Douglas,  J.,  dissenting. 

On  petition  for  rehearing.     Petition  dismissed. 
For  former  opinion,  see  43  S.  E.  836. 

MONTGOMERY,  J.  This  case  is  before  us  agaia  on  a 
petition  to  have  it  reheard.  The  action  was  commenced  to 
recover  damages  against  the  defendant  for  the  alleged  negli- 
gent killing  by  the  defendant  of  the  plaintiff's  intestate. 
The  evidence  tended  to  show  that  a  short  time  before  the 
passing  of  one  of  the  defendant's  trains  after  dark  the  intes- 
tate, not  drunk,  but  under  the  influence  of  strong  drink,  was 
seen  going  in  the  direction  of  the  railroad  track,  and  was  a 
short  time  afterwards  found  dead,  lying  by  the  side  of  the 
track  and  parallel  with  it,  and  where  a  dirt  road  ran  alone:  by 
the  side  of  the  railroad  track,  but  not  at  a  crossing;  that  a 
part  of  the  top  or  back  of  the  intestate's  head  was  knocked 
ofi,  which  was  the  only  wound  seen  on  the  body ;  that  the 
track  was  straight  at  the  point  where  he  was  killed  for  a  half 
mile  or  more;  and  that  there  was  no  eyewitness  to  the  death; 
and  that  the  intestate  had  not  been  dragged  or  run  over  by 
the  engine.  There  was  evidence  on  the  part  of  the  defendant 
that  there  was  no  sign  of  blood  on  the  cross-ties,  and  one  of  the 
plaintifi's  witnesses  said  that  on  the  next  morning  after  the 
killing  there  was  some  blood  on  the  cross-ties,  but  he  could 
not  tell  whether  it  was  between  the  rails  or  on  the  outside.  If 
it  might  be  inferred  from  the  evidence  that  the  intestate  was 
killed  by  the  defendant's  train,  yet  ''there  is  no  presumption 
in  this  state  of  negligence  against  railroad  companies  upon 
simple  proof  of  injuries  or  death  caused  by  their  trains." 
Upton  V.  Railroad,  128  N.  C.  173,  38  S.  E.  736.     If  the  intes- 

all  the  preceding  authorities  in  this  series  on  the  subject   of  the  care 
due  trespassers  on  track  are  collected). 

As  to  the  presumption  that  a  person  on  or  near  track  will  avoid 
danger,  see  foot-note  appended  to  Wolf  v.  City  &.  Suburban  Ry.  Co. 
(Ore.),  7  R.  R.  R.  777,  30  Am.  A  EJng.  R.  Cas.,  N.  S.,  777;  foot-note 
appended  to  Waldron  v,  Boston  &  M.  R.  R.  (N.  H.),  7  R.  R.  R. 
54,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  54;  Givens  v,  LouisviUe  &  N.  R. 
Co.  (Ky.),  7  R.  R.  R.  11,  30  Am.  &  Eng.  R.  Cas.,  N.  8.,  11;  Car- 
rier V,  Missouri  Pac.  R.  Co.  (Mo.),  7  R.  R.  R.  585,  30  Am,  &.  Eng. 
R.  Cas.,  N.  S.,  585. 
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tate  was  upon  the  defendant's  track,  either  walking  or  sitting 
or  lying  down,  when  he  was  killed,  he  was  guilty  of  con- 
tributory negligence.  If  the  intestate  had  been  walking 
along  the  track,  or  had  been  sitting  in  a  natural  way,  the 
engineer  could  presume  he  would  get  ofi  before  the  train 
struck  him.  If  he  had  been  helpless,  lying  down  on  the 
track,  or  sitting  upon  it  in  a  manner  which  showed  he  was 
unconscious  or  helpless,  the  engineer  would  have  been  at  fault 
in  running  him  down,  notwithstanding  the  intestate's  pre- 
vious contributory  negligence,  if  the  track  was  straight  for  half 
a  mile,  for  the  engineer  could  have  seen  him  by  a  proper 
lookout.  But  there  was  no  evidence  tending  to  show  that  he 
was  on  the  track  in  a  helpless  condition.  In  Upton's  Case, 
aupra,  the  court  said:  ''The  intestate  having  been  negli- 
gent, before  a  recovery  can  be  had  against  the  defendant  on 
the  ground  of  its  negligence  in  not  availing  itself  of  'the  last 
clear  chance'  it  must  be  shown  by  the  plaintiff  by  proper  evi- 
dence, not  simply  that  the  intestate  was  on  the  track  in  the 
way  of  the  engine,  but  that  he  was  there  apparently  asleep, 
or  in  other  helpless  condition,  and  that  the  engineer  had  dis- 
covered his  condition,  or  by  keeping  a  reasonable  watchout 
could  have  discovered  it,  in  time  to  have  prevented  the  in- 
jury, and  that,  after  he  bad  discovered  it,  or  could  by  proper 
watchfulness  have  had  reasonable  grounds  to  believe  that 
such  was  the  condition  of  the  intestate,  he  failed  to  use  all 
available  means  to  prevent  the  injury."  The  counsel  of  the 
plaintiff,  in  his  argument  here  on  the  petition  to  rehear,  in- 
sisted that  this  court  in  its  former  opinion  (132  N.  C.  292,  43 
S.  E.  836)  must  have  overlooked  the  fact  that  the  plaintiff  on 
the  trial  below  introduced  ''a  part  of  the  first  paragraph  of 
the  further  defense  in  the  defendant's  answer."  If  that  was 
so,  we  find,  upon  examination  of  that  part  of  the  plaintiff's 
evidence,  that  it  can  be  of  no  service  to  the  plaintiff.  The 
whole  of  that  paragraph  of  the  defendant's  answer  is  asi  fol- 
lows: ''That  the  intestate  of  the  plaintiff  contributed  to  his 
own  death  by  his  recklessness  and  negligence  in  being  drunk 
and  going  upon  the  track  of  the  defendant  in  the  nighttime, 
and  lying  or  sitting  down  upon  defendant's  track  at  a  point 
where  he  could  not  be  seen  by  the  defendant's  employees  in 
time  to  avoid  the  injury  complained  of."  The  record  shows 
that  the  plaintiff  did  not. offer  the  whole  of  that  paragraph  in 
evidence,  but  only  a  part  of  it.  The  language,  as  we  find  it 
in  the  case  on  appeal,  is:  "Plaintiff  also  offered  part  of  the 
first  paragraph  of  the  defendant's  defense."  We  cannot 
select  what  part  was  intended  to  be  offered.  The  evidence  is 
too  vague  for  us  to  consider  it.  We  have  examined  the 
record  in  this  case  again  most  carefully,  and  we  think  that 
plaintiff  is  not  entitled  to  recover. 
Petition  dismissed. 

DOUGLAS,  }.,  dissents. 
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{Supreme  Court  of  Tennessee ^  Jan,  iS^  1904.) 

[78  S.  W.  Rep.  1052.] 

Accident  nt  Crossing— Obstructed    View— Rights  and    Liabilities  of 
Railroad  Company.* 
A  railroad  company  may  use  its  right  of  way  in  any    lawful  man- 
ner,   though    the   view   of  travelers  is  thereby  obstructed,  but  is  re- 
3[nired  to  adopt  all  precautions  necessary  to'prevent  such  obstructions 
rom  becoming  dangerous. 

Personal  Injuries — Measure  of  Damages — Instruction. 

In  an  action  for  personal  injuries,  an  instruction  is  erroaeous  in 
telling  the  jury  that  they  may  estimate  the  amount  of  damages  the 
lidaintiff  ^4s  entitled  to  recover,"  instead  of  stating  she  was  entitled 
to  ** compensation  for  the  injury  sustained." 

Appeal  from  Circuit  Court,  Rutherford  County;  W.  C. 
Houston,  Judge. 

Action  by  Fannie  E.  Witherspoon  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railroad  Company.  From  a  judg- 
ment for  plaintifi,  defendant  appeals.     Reversed. 

Claude  Waller  and  Palmer  &  Ridley,  for  appellant. 
Richardson    &  Richardson    and  Whitaker  &  Lyttle,   for 
appellee. 

WILKES,  }.  This  is  an  action  for  damages  for  personal  in- 
juries. There  was  a  trial  before  a  jury,  and  a  verdict  and 
judgment  for  $5,500,  and  the  railroad  company  has  appealed 
and  assigned  errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  the 

*See  Northern  Pac.  Ry.  Co.  v.  Spike    (C.    C.  A.),  7  R.  K.  R.  749, 
30  Am.  &  Eng.  R.  Cas.,  N.  S.,  749  (duty  to  give  crossing  signals  as 
affected  by  fact  that  view    is  obstructed) ;  Ortolano   v,  Morgan's  L., 
etc.,    8.  Co.  (La.),  7    R.  R.  R.    103,  30   Am.    A    Bng.    R.    Cas.,  N. 
8.,    103    (care   required   of   trainmen    where    view    is    obstructed); 
Chicago,  etc.,  R.  Co.  v.  Roberts  (Neb.),  6   R.  R.  R.  277,    29  Am.    Sl 
%ng,  R.  Cas.,  N.  8.,  277  (care  required  of  railroad  company  as  affected 
by  fact  that  view  of  persons  is   partially  obstructed   by  freight    cars 
on  side  track) ;  Kinyon  v,  Chicago,  etc.,  R.  Co.  (Iowa),  6  R.    R.    R. 
569,  29  Am.  &  Eng.  R.  Cas.,  N.  8.,  569  (train  must  be  operated  with 
reference  to  peculiar  conditions  rendering  crossing  dangerous  to  per* 
sons  on  highway) ;  Town  of  Mason  v.  Ohio   River  R.  Co.  (W.  Va. ), 
2  R.  R.  R.  899,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  899;  New  York,  etc.,  R. 
Co.  V.  Kistler  (Ohio),  4  R.  R.  R.  340,  27  Am.  A  Eng.  R.  Cas.,  N.  8., 
340  (railroad  not  responsible  for  obstruction  to  view  not  on   right   of 
way);  Croft  v.  Chicago  G.  W.  Ry.  Co.  (Minn.),  11  Am.    A  Eng.  R. 
Cas.,  N.  8.,  652  (duty    to  give   signals   where    view    is    obstructed); 
Louisville   A    N.  R.  Co.  v,  Breeden  (Ky.),  23  Am.  A   Eng.  R.  Cas., 
N.  8.,  131  (whether  negligence  to  fail  to  remove  cuts   and   other  ob- 
structions to  traveler's  view  at  crossing) ;  Walker  v.  Mercer  (Kan.), 
18   Am.    A    Eng.  R.  Cas.,  N.  8.,  159  (whether   maintenance   of  ob- 
structions to  view    was    negligence,    question    for   jury) ;  Simon   v. 
Baltimore  A  O.  R.  Co.  (Pa.),  3  Am.  A  Eng.  R.  Cas.,  N.  8.,  654  (ob- 
struction of  crossing  by  railroad,  construction    of   statute   imposing 
e malty);  Atchison,    T.  A    8.  F.  R.  Co.  v,  Willey    (Kan.),  6   Am.  A 
ng.  R.  Cas.,  N.  8.,  565  (negligence,  view  obstructed  by   trees   and 
bushes) ;  note,  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  24. 
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plaintiff,  a  youog  lady,  was  returniDg:  from  Murfreesboro  to 
her  home,  in  the  country.  Her  route  was  along  one  of 
the  streets  of  the  city  which  lead  into  a  turnpike  road.  This 
route  crossed  a  number  of  switch  tracks  of  defendant 
company.  Plaintiff  was  in  a  buggy,  and  was  driving  a  horse 
which  was  considered  safe,  gentle,  and  roadworthy,  and  waR 
accustomed  to  trains.  In  crossing  these  tracks,  the  horse 
became  frightened,  as  is  alleged,  at  an  unusual  pu£Bng  of 
steam  by  an  engine  near  the  crossing,  but  concealed  from 
her  view.  The  horse  ran  away,  the  buggy  was  overturned, 
the  plaintiff  was  thrown  out,  was  rendered  temporarily  un- 
conscious, and  was  quite  painfully  and  seriously  injured.  It 
is  alleged  in  the  declaration  that  the  company  was  negligent 
in  permitting  obstructions  in  the  shape  of  piles  of  lumber 
upon  its  right  of  way,  and  near  to  and  upon  its  tracks,  which 
so  obstructed  the  view  of  plaintiff  that  she  could  not  see  the 
switch  engine  and  cars  as  they  were  being  moved  upon  the 
track;  that  the  crossing  was  unprotected  by  any  gate,  guard, 
or  watchman,  and  that  at  the  time  of  the  injury  the  engine 
and  cars  were  being  operated  negligently  and  unlawfully, 
without  regard  to  the  safety  of  the  plaintiff  or  other  persons 
who  might  be  on  the  highway,  and  without  any  proper  watch 
or  lookout  upon  the  engine;  that  the  engine  negligently 
emitted  and  discharged  steam,  and  made  unusual  noises,  cal- 
culated to  frighten  horses;  and  that  inconsequence  the  plain- 
tiff's horse,  otherwise  gentle,  was  frightened  and  caused  to 
run  away.  The  plaintiff's  version  of  the  accident,  which, 
under  the  finding  of  the  jury,  must  be  taken  e^s  correct,  states 
that,  as  the  plaintiff  approached  the  crossing,  a  switch  train 
passed,  going  south,  and  that  when  it  had  nearly  cleared  the 
road  it  turned  across  it  to  the  north,  and  passed  behind  some 
piles  of  lumber  very  near  the  track,  and  out  of  her  sight.  At 
this  crossing  there  were  three  tracks  which  were  in  use  for 
passing,  and  one  not  used,  called  a  ^'dead  track,"  for  holding 
cars.  Plaintiff  stopped  her  horse  when  about  two  or  three 
yards  from  the  first  track,  and  waited  until  the  engine,  with 
two  freight  cars  attached,  crossed  her  road,  and,  turning 
back,  went  behind  the  piles  of  lumber  between  the  tracks, 
until  lost  to  sight.  She  waited  until  she  deemed  they  had 
gone  a  reasonably  safe  distance,  when  she  started  to  cross  the 
tracks.  When  she  reached  the  third  track,  on  which  the 
train  was  being  operated,  the  engine  gave  loud,  short, 
unusual  puffs,  causing  her  horse  to  run  down  a  declivity  into 
a  dangerous  place,  where  the  buggy  was  overturned  and  she 
was  thrown  out.  There  is  a  discrepancy  between  the  plain- 
tiff and  defendant  as  to  the  number  of  cars  in  the  train,  the 
distance  the  train  went  after  it  crossed  the  road,  the  length 
of  time  consumed  before  it  returned,  and  other  details  of  less 
importance.  But  we  adopt  the  version  of  plaintiff,  inasmuch 
as  the  jury  have  found  in  her  favor.  She  says  that  the  puffs 
given  by  the  engine  were  not  the  ordinary  puffs,  but  were 


742       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas.  N  S 

Nashville,  etc.,  R.  Co.  v,  Withermpoon 

shorter  and  louder.  The  witnesses  of  the  company  con- 
trovert this  statement,  but  in  this  matter,  nvhich  is  an  im- 
portant feature  of  the  case,  we  must  likewise,  adopt  the 
plaintiff's  version.  It  is  shown  that  there  was  nothing  in 
the  grade  of  the  track,  or  in  its  condition,  or  in  the  make-up 
of  the  train,  which  made  it  necessary  for  it  to  emit  any 
unusual  noises.  There  was  no  heavily  loaded  train,  there 
was  no  steep  grade,  the  track  was  not  slippery,  there  was 
nothing  to  cause  a  sliding  of  the  wheels,  or  the  emission  of 
any  large  amount  of  steam,  or  the  making  of  any  unusual 
noises.  The  charge  in  the  declaration  is  that  the  engine  was 
negligent  in  emitting  and  discharging  steam,  making  an 
unusual  noise  calculated  to  frighten  horses,  and  that  it  was 
hidden  from  view,  was  very  near  the  crossing,  and  was  man- 
aged in  such  a  negligent  manner  that  the  plaintiff's  horse 
took  fright  and  ran  off.  It  is  charged  that  the  negligence  of 
the  defendant  was  aggravated  by  the  surroundings  at  the 
crossing;  that  there  were  several  tracks  to  be  crossed  con- 
secutively; that  great  piles  of  lumber  were  heaped  up  along 
or  very  near  the  road  or  street  upon  the  road's  right  of  way, 
which  obstructed  the  view  of  persons  attempting  to  cress; 
that  the  unusual  noises,  coming  from  a  hidden  source,  were 
calculated  to  frighten  animals;  that  the  outlook  or  view  of 
the  engineers  was  necessarily  obstructed. 

Without  passing  upon  the  assignments  of  error  seriatim, 
we  consider  the  eighth  assignment  of  error,  which  raises  the 
question  whether  and  to  what  extent  a  railroad  company  can 
place  or  permit  obstructions  upon  its  right  of  way  which  cut 
off  the  view,  and  render  the  running  of  trains  more  dangerous 
than  if  such  obstructions  did  not  exist.     Upon  this  feature  of 
the  case  the  court  charged  the  jury  that  it  was  the  duty  of  the 
railroad  company  to  use  such  means    as    were  under  its 
authority  and  control  to  prevent  any  obstruction  from  being 
placed  at  or  near  its  switch  tracks  that  would  prevent  per- 
sons traveling  upon  the  streets  or  roads  from  seeing  or  dis- 
covering any  daneer  that  would  naturally  arise  from  their 
being  suddenly  placed  in  too  close  proximity  to  its  cars  and 
engine.     In  the  same  connection,  the  court  told  the  jury  that 
this  duty  applied  to  obstructions  upon  the  right  of  way  of  the 
company,  or  territory  that   belonged  to  it  or   was  under  its 
control.     We  think  a  railroad  company  may  use  its  right  of 
way  for  any  legitimate  railroad  purpose,  and  may  place  or 
pile  lumber  or  other  material  upon  it;  but,  when  it  does  so,  it 
must  adopt  all  precautions  necessary  to  prevent  such  ob- 
structions from   becoming  dangerous.     We  think  the  trial 
judge  went  too  far  in  his  instruction,  and  the  proper  charge 
would  have  been  that,  if  a  railroad  did  obstruct  a  view,  or 
permit  it  to  be  obstructed,  with  piles  of  lumber  near  its  track, 
it  must,  under  such  conditions,  use  such  increased  care  and 
caution  as  the  circumstances  would  require  to  prevent  acci- 
dents.    As  we  understand  the  charge  of  the  court,  the  coart 
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instructed  the  jury  that  the  railroad  must  keep  all  obstruc- 
tions ofi  of  its  right  of  way  which  would  prevent  persons 
from  seeing  or  discovering  dangers  that  would  naturally  arise 
from  coming  suddenly  in  too  close  proximity  to  the  engine 
aud  cars.  From  this  charge  we  think  the  jury  might  have 
inferred  that  the  railroad  company  had  no  right  to  put  or 
permit  any  obstructions  on  its  right  of  way  that  would  shut 
ofi  the  view  of  passers,  whereas  the  company  had  the  right  to 
use  its  right  of  way  for  the  storage  of  freight  or  lumber,  or  for 
the  standing  of  cars,  or  for  the  erection  of  sheds,  station 
houses,  or  buildings  necessary  for  its  purposes,  or  in  any 
other  legitimate  way  to  forward  or  accommodate  its  own  busi-- 
ness;  and  the  law  in  such  case  would  impose  upon  the  com- 
pany increased  care  as  the  surroundings  and  conditions  would 
make  necessary.  In  Sherman  &  Redfield  on  Negligence 
(5th  Ed.)  §  478,  it  is  said:  ''The  traveler's  view  of  a  railroad 
track  is  often  obstructed  by  the  natural  formation  of  the  land, 
by  the  growth  of  trees,  by  the  erection  of  buildings,  by  trains 
standing  on  side  tracks,  or  by  other  hindrances,  natural  or 
artificial,  so  that  in  many  cases  they  cannot  see  an  approach- 
ing train  in  time  to  avoid  it.  If  such  an  obstruction  is  caused 
by  the  act  of  the  railroad  company,  that  is  not,  of  itself,  in- 
dependent evidence  of  negligence,  so  as  to  make  it  liable  to 
one  who  is  injured  by  its  trains,  so  long  as  such  obstruction 
consists  in  the  lawful  use  of  the  company's  own  premises,  as 
by  piling  materials  upon  its  lands,  or  standing  cars  upon  its 
side  track.  An  obstruction  of  view,  however  caused,  may 
impose  upon  the  company  the  duty  of  increased  care  and 
watchfulness  in  running  its  trains  at  that  point,  and  of  giv- 
ing more  warning  signals  than  are  prescribed  by  statute,  and 
It  will  often  excuse  any  traveler's  conduct  which  otherwise 
might  be  deemed  negligent."  In  Cordell,  Administratrix,  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  70  N.  Y.  119,  26  Am.  Rep.  550,  it  is 
said,  among  other  things:  ''The  company  has  a  right  to  use 
its  own  lands  for  any  legitimate  purpose  in  the  prosecution  of 
its  business.  Such  a  use  canqot  be  said  to  be  unlawful  or 
negligent,  although  it  may  obstruct  to  some  extent  the  view 
of  those  who  cross  the  track.  A  railroad  corporation  has  in 
this  respect  the  same  right  as  individuals.  They  are  under 
no  legal  obligations  to  refrain  from  using  their  property  be- 
cause such  use  may  hinder  the  view  of  travelers."  The 
maxim  that  one  is  bound  to  so  use  his  own  property  as  not  to 
hinder  others  is  not  applicable.  The  injury  is  remote  and 
incidental,  and  not  within  the  contemplation  of  the  rule.  If 
it  was,  the  erection  of  depots,  tanks,  sheds,  and  other  struc- 
tures might  render  them  liable  to  an  action,  if  the  jury  should 
find  that  it  was  negligent  to  erect  them.  I  am  not  aware 
that  any  case  holds  that  negligence  could  be  predicated  upon 
the  lawful  use  of  the  company's  property.  The  obstructions 
may,  and  perhaps  should,  have  a  material  bearing  upon  two 
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questioQs:  First,  as  to  the  contributory  negligence  of  the 
plaintiff,  if  they  prevented  his  seeing  the  approaching  train 
until  he  arrived  at  the  track,  he  would  not  be  negligent  for 
not  seeing  it  before;  second,  the  facts  and  circumstances  of 
these  obstructions,  with  the  other  surrounding  circumstances, 
were  proper  to  be  considered  upon  the  question  of  the  proper 
degree  of  care  and  vigilance  which  the  defendant  was  bound 
to  exercise  in  the  running  and  management  of  its  trains,  and 
in  giving  warnings  of  its  approach.  It  cannot  be  an  inde- 
pendent ground  of  recovery.  No  such  principle  has  ever  been 
adjudicated.  In  Dillingham  et  al.  v.  Parker  (Tex.)  i6  S.  W. 
335,  the  court  said:  ''There  was  also  evidence  to  show  that 
there  were  cars  standing  upon  a  side  track,  near  the  crossing* 
in  such  position  as  to  obstruct  not  only  the  view,  but  also  the 
noise,  of  the  approaching  train.''  It  was  held  that  the  court 
improperly  charged  the  jury  that  it  was  the  duty  of  those 
operating  railroad  locomotives  and  cars  to  use  reasonable 
care  to  not  permit  the  view  of  the  track  to  become  obstructed 
with  cars  standing  upon  the  side  track,  so  that  persons  pass- 
ing along  public  roads  or  streets  could  conveniently  hear  a 
passing  train  or  engine  as  they  approached  the  crossing 
track,  and  receivers  so  operating  such  railways  are  liable  in 
damages  for  injury  to  any  one  passing  along  the  road  or  street 
by  reason  of  any  negligence  on  the  part  of  their  employees 
in  failing  to  use  such  reasonable  care.  The  headnote  in 
Guggenheim  v.  Lakeshore  R.  Co.,  33  N.  W.  161,  is  as  fol- 
lows: ''While  a  railroad  company  is  not  guilty  of  negli- 
gence in  leaving  its  freight  cars  standing  upon  a  side  track 
near  a  street  crossing,  yet  when  they  are  so  placed  as  to  cut 
off  the  view  of  approaching  trains,  and  make  it  more  difficult 
for  persons  going  over  the  tracks  to  see  the  approach  of 
trains,  such  placing  of  cars  imposes  upon  it  the  additional 
duty  of  giving  such  additional  warning  as  the  danger  thus  in- 
creased may  require.''  "We  think  that  the  general  rule  is 
that  a  company  may  place  its  cars  on  its  side  track,  and 
may  collect  material  near  its  tracks  and  on  its  right  of  way, 
and  keep  them  there  as  long  as  its  business  may  require." 
Wabash  R.  Co.  v.  Hicks,  13  111.  App.  407;  Chicago  R.  Co.  v. 
Nelson,  59  III.  App.  30S.  This  view  we  do  not  understand  to 
be  in  accord  with  the  view  and  holding  of  the  learned  trial 
judge,  and  in  his  holding  we  think  there  is  error. 

The  ninth  assignment  of  error  is  based  upon  the  following 
part  of  the  charge  of  the  court:  "If  you  find  from  the  evi- 
dence that  the  plaintiff  did  receive  injury  and  damage,  as 
claimed,  by  the  reckless  and  unnecessary  fault  of  the  defend- 
ant, as  explained  to  you  in  these  instructions,  then  you  esti- 
mate from  the  proof  the  amount  of  damages  she  is  entitled  to 
recover,  taking  into  consideration  the  character  and  extent  of 
the  injury  and  its  probable  consequences,  the  expense  of 
medical  attention  occasioned  by  the  alleged  injury,  also  the 
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mental  pain  and  physical  sufiering:  undergone  by  her,  and 
from  these  you  will  assess  the  amount  of  damages  she  is 
entitled  to;  and  you  will  fix  the  amount  of  the  damages 
according  to  these  instructions,  as  you  believe,  from  the  evi- 
dence and  the  law,  she  is  entitled  to,  and  at  a  sum  you  think 
right  and  proper,  from  the  facts  of  the  case,  not  exceeding 
the  amount  claimed  in  the  declaration."  The  learned  trial 
judge  here  directs  the  jury  that  they  must  estimate  from  the 
proof  the  amount  of  damages  that  plaintiff  is  entitled  to  re- 
cover. Again,  ''You  will  assess  the  amount  of  damages  she 
is  entitled  to;''  and  again,  ''You  will  fix  the  amount  accord- 
ing to  these  instructions,  as  you  believe,  from  the  evidence 
and  the  law,  she  is  entitled  to,  and  at  a  sum  you  think  right 
and  proper,  from  the  facts  of  the  case,  not  exceeding  the 
amount  claimed  in  the  declaration."  The  real  basis  of  dam- 
ages in  a  case  like  this  is  compensation  for  the  injury  sus- 
tained, but  the  trial  judge  does  not  state  this  principle,  but 
tells  the  jury  more  than  once  that  they  are  to  give  the  plain- 
tifi  what,  in  their  opinion,  she  is  entitled  to,  or  whatlhey,  in 
their  opinion,  think  right  and  proper  in  the  case.  He  should 
have  explained  to  the  jury  what  was  right  and  proper,  and 
that  what  she  was  entitled  to  was  compensation  for  the 
injuries  she  had  sustained.  The  jury  should  have  been  told 
that  they  could  give  to  the  plaintiff  compensation  for  her  in- 
juries, and  not  what  the  plaintiff  was  entitled  to,  nor  what 
the  jury  may  think  right  and  proper.  What  the  jury  may 
think  the  plaintiff  entitled  to  may  not  be  what  the  law  says 
she  is  entitled  to,  and  what  the  jury  may  think  right  and 
proper  is  not  necessarily  what  the  law  says  is  the  real  dam- 
ages. The  learned  trial  judge  nowhere  states  that  the 
amount  or  limit  to  which  the  plaintiff  was  entitled  to  recover 
was  compensation  for  the  injuries  received,  which  is  the 
proper  measure  of  damages.  It  is  true,  he  gives  the  elements 
upon  which  compensatory  damages  are  based,  and  this,  to  a 
well-trained  legal  mind,  might  have  been  sufficient  to  indi- 
cate that  only  compensation  should  be  given ;  but  the  language 
used  does  not  properly  convey  any  idea  of  compensa- 
tion, but,  rather,  an  idea  that  the  jury  might  give  what  they 
deemed  plaintiff  entitled  to,  and  what  they  deemed  right  and 
proper  from  the  facts  of  the  case,  not  exceeding  the  amount 
alleged  in  the  declaration,  but  without  any  other  limit  or 
guide. 

We  are  of  the  opinion  that  there  is  error  in  the  action  of 
the  trial  judge  upon  the  two  features  referred  to,  and  they 
are  material  features  in  the  case,  and  the  cause  must  there- 
fore be  reversed  and  remanded  for  a  new  trial.  Appellee 
will  pay  the  costs  of  the  appeal. 
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[69  N.  E.  Rep.  729.] 
Witness—  Impeschment. 

In  an  action  to  recover  for  the  death  of  plaintiff's  wife,  killed  at  a 
railroad  crossingf,  the  evidence  was  conflictingf  as  to  whether  sisrnala 
were  ^iven  as  the  train  approached  the  crossing.  Defendant  read  so 
much  of  the  testimony  of  a  witness  at  a  former  trial  as  was  to  the  effect 
that  the  whistle  was  blown  and  the  bell  rung.  Plaintiff  from  the 
same  testimony  read  to  the  effect  that  the  bell  was  ringing  at  points 
several  miles  distant  from  the  crossing :  held,  that  the  effect  was  the 
same  as  if  the  evidence  was  brought  out  on  cross-examination  of  de- 
fendant's witness  by  plaintiff,  and  it  was  error  to  permit  plaintiff 
to  contradict  it  by  proof  that  the  bell  was  not  ringing  at  those 
points. 

Death  of  Wife— Elements  of  Damages— Evidence — Photograph.* 

In  an  action  by  a  husband  to  recover  pecuniary  injuries  result- 
ing  from  the  death  of  his  wife,  such  injuries,  under  Code  Civ. 
Proc.  §  1904,  are  to  be  compensated  for  on  the  basis  of  the  monetary 
value  of  the  services  of  the  deceased  to  her  husband  and  children,  and 
the  introduction  in  evidence  of  the  photograph  of  a  handsome 
woman  could  not  be  expected  to  accomplish  any  other  result  than  to 
introduce  the  personal  element  for  the  consideration  of  the  jury  and 
awaken  their  sympathies,  and  is  error. 
Cullen,  J  ,  dissenting. 

Appeal  from   Sapreme  Court,  Appellate  Division,  Fourth 
Department. 
Action  by  Porter  D.   Smith,   administrator    of  Amy  A. 

*A8  to  the  elements  of  damages  recoverable  by  husband  or  wife  for 
death  or  injuries  of  the  other,  see  Southern  R.  Co.  v,  Crowder  (Ala.), 
7  R.  R.  R.  150,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  150  (right  of  hus- 
band acting  as  nurse  to  injured  wife  to  recover  on  ground  of  loss  of 
salary,  and  right  to  recover  for  loss  of  wife's  services) ;  Florida 
Cent.  &  P.  R.  Co.  v.  Foxworth  (Fla.),  7  R.  R.  R.  604,  30  Am.  A 
Eng.  R.  Cas.,  N.  S.,  604  (loss  of  husband's  society) ;  Illinois  Cent.  R. 
Co.  V,  Bentz  (Tenn.),  5  R.  R.  R.  191,  28  Am.  &  Eng.  R.  Cas.,  N. 
8.,  191  (elements  of  damages  for  death  of  husband) ;  Ft.  Worth,  etc., 
Ry.  Co.  V.  Si  veils  (Tex.),  3  R.  R.  R.  927,  26  Am.  A  Eng.  R.  Cas., 
N.  S.,  927;  Illinois  Central  R.  Co.  v.  Clarkaon  (Tenn.),  5  R.  R.  R. 
459,  28  Am.  A  Eng.  R.  Cas.,  N.  S.,  45  (measure  of  damages  for  death 
of  husband  and  father);  notes,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  755 
(elements  of  recovery  for  death  of  husband  and  parent) ;  Walker 
V.  McNeill  (Wash.),  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  738  (forty  thou- 
sand dollars  excessive  verdict  for  death  of  husband  and  parent) ; 
Schaidler  v,  Chicago  A  N.  W.  Ry.  Co.  (Wis.),  15  Am.  &Eng.  R.  Cas., 
N.  S.,  105  (measure  of  damages  in  action  by  widow);  Thoresen  v. 
La  Grosse  City  R.  Co.  (Wis.),  6  Am.  A  Eng.  R.  Cas.,  N.  S.,  101 
(husband's  financial  condition);  International  A  G.  N.  R.  Co.  v. 
Mulliken  (Tex.  Civ.  App.),  2  Am.  A  Eng.  R.  Cas.,  N.  8.,  387  (ex- 
cessive verdict  for  injury  to  wife's  spine) ;  Butler  v,  Manhattan  R. 
Co.  (N.  Y.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  386  (miscarriage) ;  South- 
ern Kan.  Ry.  Co.  v,  Pavey  (Kan.),  5  Am.  A  Eng.  R.  Cas.,  N.  S., 
591  (loss  of  services  of  married  women) ;  Indianapolis  St.  Ry.  Co.  v. 
Robinson  (Ind. ),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  628  (wife's  loss  of 
sleep);  Crouse  v,  Chicago  A  K.  W.  Ry.  Co.  (Wis.),  14  Am.  A  Eng. 
R.  Cas.,  N.  S.,  780  (wife's  services  as  nurse);  Redfield  v.  Oakland 
Consolidated  Street  R.  Co.  (Cal.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  432 
(loss  of  wife's  services);  Omaha  A  R.  V.  cio.  v.  Chollette  (Neb.)» 
2  Am.  A  Eng.  R.  Cas.,  N.  S.,  388. 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       747 

Smith  V.  Lehigh  Valley  R.  Co 

Smith,  against  the  Lehigh  Valley  Railroad  Company,  to  re- 
cover damages  for  the  death  of  plaintiff's  intestate.  From  a 
judgment  of  the  Appellate  Division  (83  N.  Y.  Supp.  1117) 
modifying  and  affirming  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.     Reversed. 

John  McCormick  Mitchell  and  Martin  Carey,  for  appellant. 
Thomas  Raines  and  Charles  F.  Miller,  for  respondent. 

PARKER,  C.  J.  We  are  agreed  that  the  trial  court  was 
right  in  determining  that  the  question  (i)  of  defendant's  neg- 
ligence, and  (2)  of  freedom  from  contributory  negligence  on 
the  part  of  plaintiff's  intestate,  were  for  the  jury.  But  we 
are  divided  in  our  view  as  to  how  we  should  answer  the  ques- 
tion, was  it  error  to  permit  plaintiff  to  prove,  on  cross-exam- 
ination of  defendant's  witness,  that  the  bell  on  the  engine 
was  ringing,  prior  to  the  accident,  at  points  several  miles  dis- 
tant from  the  crossing  where  the  accident  occuired,  and  then 
permit  him  to  prove,  in  rebuttal  of  that  which  he  had  so 
drawn  out,  that  the  bell  was  not  ringing  at  those  points?  If 
this  question  be  answered  in  the  affirmative,  the  judgment 
must  be  reversed,  for  the  evidence  received  could  not  but 
have  had  very  considerable  weight  with  the  jury.  Indeed,  it 
is  not  impossible  but  it  may  have  had  controlling  weight 
with  the  jurors'  minds  in. passing  upon  the  question  whether 
defendant  was  guilty  of  negligence  by  failing  to  give  notice, 
by  the  ringing  of  the  bell  or  otherwise,  of  the  very  rapid 
approach  of  this  train. 

On  the  morning  of  February  25,  1900,  and  but  shortly  after 
midnight,  plaintiff's  intestate,  while  being  taken  across  de- 
fendant's tracks,  229  feet  east  of  the  Farmington  Station, 
with  her  husband  as  driver,  was  struck  and  killed  by  one  of 
defendant's  engines  drawing  a  train  at  a  very  high  rate  of 
speed.  Upon  the  trial  plaintiff  called  four  witnesses,  who 
testified  that,  although  close  enough  to  have  heard  the  bell 
had  it  been  rung,  they  did  not  hear  it,  while  defendant  pro- 
duced 13  witnesses,  who  testified  that  they  heard  the  whistle 
and  bell  as  the  train  approached  and  passed  the  place  of  the 
accident.  A  number  of  the  13  witnesses  were  passengers  on 
the  train,  and  others  were  not  in  defendant's  employ.  It  is 
true  that  witnesses  are  to  be  weighed  and  not  counted,  and  so 
we  cannot  say — having  nothing  but  the  record  before  us — but 
that  a  jury  ¥ou1d  have  been  justified  in  accepting  the  testi- 
mony of  plaintiff's  4  witnesses  who  did  not  hear  rather  than 
that  of  defendant's  13  witnesses  who  did  hear.  We  cannot 
know,  however,  how  the  verdict  may  have  been  affected  by 
the  testimony  of  the  six  witnesses  called  by  plaintiff  in 
rebuttal  to  show  that  the  bell  did  not  ring  at  a  point 
some  miles  distant  from  the  place  of  the  accident,  when 
the  engineer'^  testimony,  elicited  by  plaintiff,  compelled 
the  inference  that  it  was  ringing  at  that  point.  The 
testimony  of  the  engineer,  on  his  cross-examination  by  plain- 


748        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas.  N  S 

Smith  V.  Lehigh  Valley  R.  Co 

tiff,  to  the  efiect  that  the  bell  was  automatic,  and  was  started 
at  Rochester  Junction,  and  not  turned  ofi  until  after  the  acci- 
dent, necessarily  gave  the  evidence  afterward  put  in  by  plain- 
tiff on  rebuttal  strong  probative  force  with  the  jury.  It  is 
not  unlikely  that  the  jury,  in  weighing  the  testimony  as  to 
the  ringing  of  the  bell  at  the  crossing,  placed  the  testimony 
of  the  six  witnesses  in  rebuttal  alongside  of  that  of  the  four 
witnesses  who  swore  that  the  bell  was  not  ringing  at  the 
crossing.  If  defendant  upon  this  trial  had  called  the  engi- 
neer to  testify  that  the  bell  was  automatic,  and  was  started  at 
Rochester  Junction,  and  continued  to  ring  until  after  the 
accident,  plaintifi  would  have  had  the  right,  undoubtedly,  of 
contradicting  this  testimony  by  calling  witnesses  to  testify  that 
at  an  intermediate  point  the  bell  was  not  in  fact  ringing. 
But  defendant  did  nothing  of  the  kind.  So  the  question  is 
presented  whether  plaintifi  could  make  defendant's  witness 
his  witness  in  certain  respects,  and  then  call  witnesses  to  con- 
tradict him. 

It  is  true  that  the  evidence  was  not  brought  out  by  plain- 
tifi on  oral  cross-examination  of  defendant's  witness,  but  we 
are  agreed  that  the  situation  is  the  same,  and  that  this  ques- 
tion is  to  be  treated  precisely  as  if  it  was  so  brought  out.  The 
engineer  was  not  in  fact  on  the  witness  stand.  There  had 
been  a  previous  trial,  and  by  agreement  counsel  read  such 
portions  of  the  testimony  given  on  the  previous  trial  as  he 
desired  to  ofier  on  this  one.  On  such  prior  trial  defendant 
had  elicited  from  the  engineer  the  statement  that  he  had  set 
the  automatic  bell  ringing  at  Rochester  Junction,  and  that  it 
continued  ringing  until  the  accident.  This  enabled  plaintiff 
to  produce  several  witnesses  who  testified  that  at  certain 
points  between  Rochester  Junction  and  the  place  of  the  acci- 
dent the  bell  did  not  ring.  On  this  trial  defendant  deemed  it 
wise  not  to  give  plaintifi  an  opportunity  to  introduce  that 
evidence.  Plaintifi  tendered  the  issue  that  the  whistle  was 
not  blown  nor  the  bell  rung  as  the  train  approached  the  cross- 
ing, and  called,  as  we  have  said,  four  witnesses  to  testify  to 
that  effect.  Defendant  attempted  to  meet  just  that  issue,  and 
the  13  witnesses  called  by  it  testified  that  the  bell  was  rung. 
Defendant's  counsel  read  so  much  of  the  engineer's  testimony 
as  was  to  the  efiect  that  the  whistle  was  blown  and  the  bell 
rung  as  the  train  approached  the  crossing  and  passed. 
Whether  the  bell  was  rung  at  Rochester  Junction  and  inter- 
mediate points  was  not  relevant  to  the  issue.  The  question 
was  whether  defendant  had  given  notice  of  the  approach  of 
the  train  at  this  crossing,  not  whether  it  had  been  given  at 
some  other  crossing.  Plaintifi's  evidence  ofiered  to  make  out 
his  case  was  properly  and  necessarily  confined  to  that  issue. 
Defendant  had  the  right  to  confine  its  evidence  to  that  issue, 
and  did.  Perhaps  its  purpose  was  to  avoid  falling  into  a  trap 
of  which  it  had  fair  warning,  but  its  motive  was  of  no  conse- 
quence to  the  trial  court,  whose  duty  it  was  to  preserve  its 
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rights.  It  was  defendant's  right  to  refuse  to  examine  its 
witness  upon  a  collateral  issue,  or  to  permit  plaintiff  to  draw 
out  such  testimony  except  under  the  well-understood  penalty 
in  such  cases,  namely,  that  of  treating  the  witness  as  the 
witness  of  the  party  examining  as  to  new  matter.  Defend- 
ant  apprised  plaintiff  of  its  position  by  objecting  to  the  read- 
ing of  such  testimony.  And  when,  in  rebuttal,  plaintiff  called 
his  six  witnesses  to  testify  that  the  bell  was  not  ringing  as 
the  train  passed  them,  defendant  objected  to  that  testimony 
contradicting  a  statement  of  defendant's  engineer  upon  an 
irrelevant  issue — a  statement  elicited  by  plaintiff  to  make 
available  the  testimony  of  the  six  witnesses  gathered  from  a 
distant  point.  The  testimony  was  not  relevant  to  the  issue, 
because  there  was  no  foundation  for  it  save  in  the  implica- 
tion from  the  testimony  of  the  engineer,  whom  plaintiff 
sought  to  impeach  by  the  rebuttal  evidence.  Certainly  plain- 
tiff could  not  swear  six  witnesses  to  prove  that  the  testimony 
of  the  engineer  was  either  false  or  incredible,  and  at  the  same 
time  justify  the  evidence  as  relevant  upon  the  ground  of  the 
absolute  verity  of  the  inference  from  the  engineer's  testi- 
mony, namely,  that  no  change  was  made  in  the  operation  of 
the  bell  between  Rochester  Junction  and  the  place  of  the 
accident.  This  was  error  for  which  the  judgment  should  be 
reversed. 

We  are  also  of  the  opinion  that  the  court  erred  in  admitting 
in  evidence  the  photograph  of  deceased.  The  action  was  to 
recover  for  pecuniary  injuries  resulting  from  decedent's 
death.  Code  Civ.  Proc.  §  1904.  Such  injuries  are  to  be 
compensated  for  on  the  basis  of  the  monetary  value  of  the 
services  of  deceased  to  her  husband  and  children.  Into  such 
a  case  the  personal  element  does  not  enter,  for  the  law  does 
not  compensate  for  grief  or  sorrow,  but  only  for  the  actual 
pecuniary  loss.  The  introduction  in  evidence  of  the  photo- 
graph of  a  handsome  woman  could  not  be  expected  to 
accomplish  any  other  result  than  to  introduce  the  personal 
element  for  the  consideration  of  the  jury.  Certainly  the  lan- 
guage employed  in  Lipp  v.  Otis  Brothers  &  Co.,  161  N.  Y. 
559f  564.  56  N.  E.  79,  would  seem  to  be  applicable  to  the  in- 
troduction of  this  photograph:  ''Clearly,  the  testimony  we 
have  been  considering  could  not  render  any  service  in  the 
case  other  than  to  awaken  the  sympathies  and  thus  influence 
the  judgment  of  the  jurors  in  the  direction  of  a  greater  award, 
nor  is  it  reasonable  to  assume  that  any  other  result  was  ex- 
pected from  it."  In  that  case  this  court  reversed  a  judgment 
obtained  by  a  father,  as  sole  next  of  kin,  for  pecuniary 
injuries  resulting  from  his  son's  death.  No  one  except  the 
father  was  entitled  to  recover,  and  yet  plaintiff  was  permitted 
to  question  a  brother  of  deceased  as  to  brothers,  sisters, 
nephews,  and  nieces  of  deceased,  and  their  necessities — testi- 
mony which  pointed  out  opportunities  plaintiff  would  have 
for  making  charitable  use  of  any  moneys  left  after  satisfying 
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his  own  Qecessities.  The  reason  for  the  decision  in  that 
calls  for  a  decision  in  tbis»  that  evidence  of  such  a  character 
should  not  be  received  in  cases  where  the  personal  element  is 
not  permitted  by  the  statute  to  enter,  as  in  this  case. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Kansas  City-Leavenworth  R.  Co.  v.  Gallagher. 

{Supreme  Court  of  Kansas^  Feb.  tf,  1904,) 

[75  Pac.  Rep.  469.] 

Crossings — Contributory  Negligence — Presumptions.* 

In  the  absence  of  evidence  to  the  contraty,  a  jnry  may  infer  froin 
the  universal  instinct  of  self-preservation  that  a  person  about  to  cross 
an  electric  street  railway  track  both  looked  and  listened  before 
venturing  to  do  so. 

Same — Stop,  Look,  and  Listen— Right  to  Cross  in  Front  of  Approach 
ing  Electric  Car.f 

It  is  the  duty  of  a  pedestrian  upon  a  city  street,  who  is  about  to 
cross  the  track  of  an  electric  street  railway  company,  to  exercise  his 
faculties  of  sight  and  hearing*  and  in  other  respects  to  take  ordinary 
precautions  to  avoid  collision  with  the  cars.  If  he  do  look  and 
listen,  he  will  be  held  to  an  apprehension  of  that  which  should  have 
been  seen  and  Heard,  and,  if  he  fail  to  look  and  listen,  he  will  be 
charged  with  the  same  liability  in  case  of  disaster  as  if  he  had  done 
so.  But  a  traveler  may  cross  an  electric  street  railway  track  in  front 
of  an  approaching  car  which  he  plainly  sees  and  distinctly  hears,  and 
not  be  negligent.  If,  in  view  of  his  distance  from  the  car,  the  rate 
of  speed  of  its  approach,  and  all  other  circumstances  of  the  event,  a 
reasonably  prudent  man  would  accept  the  hazard  and  undertake  to 
cross,  a  traveler  may  do  so,  and  the  propriety  of  his  conduct  is  ordi- 
narily a  question  for  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth  County;  J.  H. 
Gillpatrick,  Judge. 

Action  by  Margaret  Gallagher  against  the  Kansas  City- 
Leavenworth  Railroad  Company.  Judgment  for  plaintifi. 
Defendant  brings  error.     A£Brmed. 

Atwood  &  Hooper,  for  plaintifi  in  error. 
J  no.  T.    O'Keefe  and   Benj.  F.  Endres,  for  defendant  in 
error. 

BURCH,  J.  A  street  sweeper  of  a  city  street,  while 
engaged  in  the  performance  of  his  duties,  at  night»  was  run 
down  and  killed  by  an  electric  street  railway  car.     The  car 

*A8  to  the  presumption  of  due  care  on  part  of  deceased,  see  foot- 
note appended  to  Blauvelt  v,  Delaware,  L.  Sl  W.  R.  Co.  (Pa.),  9 
R.  R.  R.  466,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  466,  where  all  the  pre* 
ceding  authorities  in  this  series  are  collected  or  referred  to. 

tSee  foot-notes  appended  to  Wilman  v.  People's  Ry.  Co.  (Del.),  9R. 
R.  R.  384,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  McGoran  v.  New  York, 
N.  H.  &  H.  R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  A  Eng.  R.  Cas., 
N.  S.,  367. 
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Mras  runniofi:  at  a  speed  of  from  20  to  25  miles  per  hour, 
while  the  rate  allowed  by  the  ordinances  of  the  city  was  bat 
12  miles  per  hour.  The  track  was  ''sweaty/'  and  because  of 
its  slippery  condition  a  moving  car  was  difficult  to  control. 
The  conductor  and  motorman  in  charge  of  the  car  discovered 
the  employee  of  the  city  when  100  feet  distant  from  him.  He 
was  then  upon  the  track  between  its  rails,  and  in  the  act  of 
walking  across  it.  The  car  conductor  shouted  to  him,  but 
the  bell  was  not  sounded  or  other  warning  given.  Two  rail- 
way engines  were  standing  a  short  distance  beyond  the  place 
of  accident,  one  of  which  was  taking  water  and  the  other 
noisily  emitting  steam,  while  the  wind  blew  from  the  direc- 
tion of  the  engines  toward  the  pedestrian  and  the  car.  When 
the  man  was  observed  the  motoneer  set  the  brakes,  which 
locked  the  car  wheels,  but  not  so  quickly  as  if  the  brakes  had 
been  in  good  repair.  The  proper  method  of  overcoming  the 
momentum  of  the  car  would  have  been  to  apply  sand  to  the 
track,  but  the  apparatus  for  the  use  of  sand  was  out  of  repair, 
and  that  expedient  was  not  adopted  at  all.  The  car  was 
properly  lighted,  and  some  street  lights  were  burning  in  the 
vicinity,  and,  if  it  had  been  properly  equipped,  operated,  and 
controlled,  the  car  could  have  been  stopped  within  a  distance 
less  than  that  intervening  between  the  man  and  the  car  when 
he  was  discovered  to  be  upon  the  track.  The  deceased  was 
struck  by  the  corner  of  the  car  on  the  side  of  the  track  toward 
which  he  was  walking,  and  by  force  of  the  collision  his  body 
was  thrown  still  farther  away  from  the  track.  He  was  in 
good  health  and  had  good  eyesight  and  good  hearing.  He 
was  familiar  with  the  track  and  the  manner  and  mode  of 
running  cars  upon  it  along  the  street  in  question,  and  knew 
about  how  often  cars  passed  the  place  of  injury.  He  had  an 
unobstructed  view  of  the  railway  track  for  610  feet  in  the 
direction  from  which  the  car  came.  There  was  nothing  to 
prevent  his  seeing  the  car  as  it  approached  him  if  he  had 
looked,  and,  if  he  had  heard  or  heeded  the  shouting  of  the 
conductor,  he  then  had  time  to  leave  the  track  and  avoid  the 
collision,  and  had  the  ability  to  do  so.  But  there  is  nothing 
to  show  either  that  he  did  or  did  not  look  for  an  approaching 
car,  or  that  he  did  or  did  not  see  or  hear  the  one  which  struck 
him.  Under  these  circumstances,  was  the  deceased  guilty  of 
such  contributory  negligence  that  his  widow  may  not  recover 
from  the  company  operating  the  car  the  damages  occasioned 
by  his  death? 

The  defendant  company  argues  the  case  as  if  the  deceased 
man  either  looked  and  listened  for  an  approaching  car  or 
did  not  do  so;  that  he  was  negligent  if  he  failed  to  take  so 
much  precaution  for  his  own  welfare;  that  he  must  be  held  to 
have  noted  the  proximity  of  the  car  if  he  did  look  and  listen; 
and  that  a  reasonably  prudent  man,  after  looking  and  listen- 
ing, would  have  avoided  a  collision.  It  is  true  that  a  traveler 
upon  a  city  street,   who  is  about  to  cross  the  track  of  an 


752        Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas.  N  S 

Kansas  City-Leavenworth  R.  Co.  v.  Gallacrher 

electric  street  railway  company,  should  exercise  bis  facnlties 
of  sight  and  hearing,  and  in  other  respects  take  ordinary  pre^ 
cautions  to  avoid  collision  with  the  cars.  If  he  do  look  and 
listen,  he  will  be  held  to  an  apprehension  of  that  which 
should  have  been  seen  and  heard,  and,  if  he  fail  to  look  and 
listen,  he  will  be  charged  with  the  same  liability  in  case  oi 
disaster  as  if  he  had  done  so.  These  principles  meet  the 
tests  both  of  reason  and  of  practical  application  to  the  affairs 
of  men.  Burns  v.  Railway  Co.,  66  Kan.  i88,  71  Pac.  244. 
But  a  jury  may  infer  ordinary  care  and  diligence  on  the  part 
of  an  injured  person  from  the  love  o|  life,  the  instinct  of  self- 
preservation,  and  the  known  disposition  of  men  to  avoid 
injury.  Dewald  v.  K.  C,  Ft.  S.  &  G.  Ry.  Co.,  44  Kan.  586, 
24  Pac.  iioi.  And,  in  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  a  person  about  to  cross  a  rail- 
road track  both  looked  and  listened  before  venturing  to  do 
so.  C,  R.  I.  &  P.  Ry.  Co.  V.  Hinds,  56  Kan.  758,  44  Pac 
993.  ''There  was  no  error  in  instructing  the  jury  that,  in 
the  absence  of  evidence  to  the  contrary,  there  was  a  pre- 
sumption that  the  deceased  stopped,  looked,  and  listened. 
The  law  was  so  declared  in  Texas  &  P.  R.  Co.  v.  Gentry,  163 
U.  S.  353,  366,  41  L.  Ed.  186,  192,  16  Sup.  Ct.  1 104.  The 
case  was  a  natural  extension  of  prior  cases.  The  presump- 
tion is  founded  on  a  law  of  nature.  We  know  of  no  more 
universal  instinct  than  that  of  self-preservation;  none  that  so 
insistently  urges  to  care  against  injury.  It  has  its  motives  to 
exercise  in  the  fear  of  pain,  maiming,  and  death.  There  are 
few  presumptions  based  on  human  feelings  or  experience 
that  have  surer  foundation  than  that  expressed  in  the  in- 
struction objected  to.*'  Baltimore  &  P.  R.  Co.  v.  Landrigan, 
24  Sup.  Ct.  137.  47  L.  Ed.  — . 

Since  the  evidence  in  this  case  gives  no  account  of  the 
street  sweeper  on  the  night  of  the  fatality  until  he  was  sud- 
denly seen  in  a  place  of  peril  on  the  railway  track,  with  the 
enginery  of  death  bearing  swiftly  down  upon  him,  these  pre- 
sumptions should  be  indulged  in  his  favor,  and  the  case  de- 
termined as  if  he  had  chosen  his  gait  in  crossing  the  track 
with  reference  to  an  observation  of  his  surroundings.  Con- 
ceding, then,  that  the  traveler  looked  for  whatever  was  to  be 
seen  and  listened  for  whatever  was  to  be  heard,  and  duly 
apprehended  the  report  of  his  senses,  still  he  cannot  be  sum- 
marily condemned.  A  man  may  cross  an  electric  street  rail- 
way track  in  front  of  an  approaching  car  which  he  plainly 
sees  and  distinctly  hears,  and  not  be  negligent.  Hundreds  of 
people  do  so  every  day,  and  yet  satisfy  every  demand  for 
care  and  caution  which  the  law  imposes  upon  them.  The 
requirement  of  the  law  that  a  man  shall  look  and  listen  means 
no  more  than  that  be  shall  observe  and  estimate  with  reason- 
able accuracy  his  distance  from  the  car  and  the  speed  of  its 
oncoming.  He  is  then  to  make  a  calculation  and  compari- 
son of  the  time  it  will  take  the  car  to  come  and  the  time  it 
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will  take  to  cross  the  track,  and  if,  under  the  same  circum- 
stances, a  reasonably  prudent  person  would  attempt  to  cross 
at  a  given  rate  of  speed,  he  will  not  be  negligent  in  doing 
so.  •  It  is  true  that  a  reasonably  prudent  man  may  be  mis- 
taken or  be  deceived,  but,  if  so,  and  if  his  conclusion  from 
the  facts  as  they  appear  to  him  be  erroneous,  and  an  injury 
result,  he  is  nevertheless  guiltless  of  contributory  negligence, 
for  the  law  does  not  measure  human  conduct  in  such  cases 
by  any  higher  standard  of  care  than  that  which  such  a  man 
would  exercise;  and  whether  or  not  a  prudent  man  would 
accept  the  hazard  is  generally  a  question  of  fact  for  the 
jury.  ''It  is  consistent  with  the  facts  proved  that  Lawler  saw 
the  approaching  car,  and  without  negligence  on  his  part  failed 
to  observe  from  his  position  the  unusual  speed  at  which  it 
was  (unning,  so  that  his  conclusion  that  he  could  safely  cross 
was  not  an  unreasonable  one.  Clearly,  it  is  not  negligence 
in  law  for  one  to  cross  a  street  railway  track  in  front  of  an 
approaching  car  which  he  has  seen,  and  which  does  not 
appear  to  him  to  be  dangerously  near,  and  which  would  not 
have  been  so  in  fact  had  it  been  running  at  its  ordinary  rate  of 
speed.  Whether  one  who  has  observed  an  approaching  street 
car  should  have  also  apprehended  that  it  was  approaching  at 
such  a  speed  as  to  reach  him  before  he  could  cross  the  track, 
is  generally  a  question  of  fact  to  be  determined  upon  the  cir- 
cumstances of  each  particular  case."  Lawler,  Adm'r,  v. 
Hartford  Street  Ry.  Co.,  72  Conn.  74,  82,  43  Atl.  545.  ''He 
who  puts  himself  in  the  way  of  runaway  horses  who  have 
escaped  from  the  driver's  control  must  know  that  he  is  taking 
a  risk.  But  a  jury  may  well  say  that  he  who  crosses  in 
front  of  a  trolley  car  provided  with  a  motorman  may  assume 
that  it  is  furnished  with  the  means  of  stopping  or  reducing 
speed.  Then  there  was  a  question  for  the  jury  in  this  case 
whether  a  prudent  man,  upon  such  an  assumption,  might  not 
judge  it  safe  to  cross  in  front  of  a  trolley  car  three  hundred 
feet  away,  although  coming  at  great  and  illegal  speed.  Upon 
the  assumption  of  the  existence  of  means  to  reduce  speed  and 
to  stop,  and  of  a  servant  employed  to  make  use  of  such 
means,  it  would  be  absurd  to  say  that  one  was  bound  to  re- 
frain from  crossing  for  fear  the  servant  would  not  make  use 
of  the  means."  Consolidated  Traction  Co.  v.  Lambertson, 
59  N.  J.  Law,  297,  299,  36  Atl.  100.  "It  would  be  palpable 
negligence  for  the  driver  of  a  wagon  or  carriage  to  recklessly 
drive  upon  a  crossing  in  a  race  with  an  approaching  car.  In 
all  such  cases  it  should  be  held  that  the  driver  of  the  vehicle 
takes  his  chances  of  a  collision,  and  he  ought  to  have  no 
remedy  if  an  accident  occurs.  But  no  principle  of  law  or 
common  sense  requires  that  the  driver  of  a  vehicle  should 
stop  his  team,  and  await  the  passing  of  an  approaching  car, 
if  he  discovers  the  car  on  the  line  at  such  a  distance  as  that, 
in  the  exercise  of  reasonable  care  and  prudence,  he  may 
safely  proceed  on  his  way,  and  cross  the  track.  Much  is  said 
11 R  R  R— 48 
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in  argament  about  the  qnestion  whether  the  rule  requiring  a 
person  about  to  cross  the  track  to  stop  and  look  and  listen 
for  an  approaching  car,  and  whether  the  rule  applicable  to  a 
railroad  operated  by  trains  and  steam  locomotives,  should  ap- 
ply to  an  electric  railroad.  That  question  is  not  in  this  case. 
There  is  no  claim  that  plaintiff  did  not  see  the  approaching 
car.  He  saw  it  when  it  was  three  hundred  feet  away  from 
the  crossing.  The  question  is,  did  he  use  proper  care  and 
caution  in  determining  whether  he  could  safely  cross  the 
track?  That  was  a  fair  question,  under  the  evidence,  for  the 
jury  to  determine."  Patterson  v.  Townsend  &  Son,  91  Iowa, 
725,  726,  59  N.  W.  205.  See,  also,  Schmidt  v.  Burlington, 
C.  R.  &  N.  Ry.  Co.,  75  Iowa,  606,  39  N.  W.  916;  Gratiot  v. 
Mo.  Pac.  Ry.  Co.,  116  Mo.  450,  21  S.  W.  1094,  16  L.  R.  A. 
189;  2  Thompson,  Neg.  §  1450.  ^ 

What,  then,  was  the  situation  of  the  street  sweeper  in  this 
case?  The  car  was  hurtling  through  space  at  a  rate  of  speed 
far  in  excess  of  that  allowed  by  the  city  law.  An  observation 
of  it  would  not  have  indicated  peril,  and  would  not  have  dic- 
tated haste  in  crossing,  unless  this  high  and  dangerous  rate 
of  speed  were  appreciated.  The  sweeper  had  the  right  to 
rely  upon  a  compliance  with  the  law  on  the  part  of  the  com- 
pany, and  to  believe  the  speed  of  the  car  to  be  within  12 
miles  per  hour,  and  under  the  control  of  the  motoneer.  The 
mingling  lights  and  shadows  of  the  night  necessarily  rendered 
vision  inaccurate  and  uncertain.  The  man  was  not  bound  to 
regard  a  shout  as  a  street  car  signal,  and  other  sounds  were 
opposed  to  the  noise  of  the  flying  car.  Under  these  circum- 
stances an  unexpected  and  unlawful  acceleration  of  speed 
might  well  deceive  a  reasonably  prudent  and  careful  man,  and 
delude  him  into  danger;  and,  if  be  were  cognizant  of  the  true 
rapidity  of  the  car's  motion,  he  might  nevertheless  feel 
secure  that  it  would  be  reduced  to  the  lawful  rate  by  a  vigilant 
motorman  in  command  of  efficient  appliances  in  good  repair, 
before  it  could  overtake  him.  So  considered,  the  facts 
already  narrated,  which  seem  especially  to  militate  against  a 
belief  in  the  carefulness  of  the  deceased,  are  not  irreconcilable 
with  a  liability  on  the  part  of  the  company.  In  the  light  of 
such  facts  difierent  minds  might  arrive  at  different  con- 
clusions as  to  what  might,  under  all  the  circumstances,  have 
been  done  without  blame.  The  qnestion,  therefore,  is  not 
one  ot  law,  but  is  one  of  fact,  and  the  general  verdict  against 
the  company  is  conclusive. 

Some  complaint  is  made  of  instructions  given  and 
refused  at  the  trial.  Under  the  view  of  the  case  taken 
above,  the  instruction  given  relating  to  reciprocal  rights 
upon  the  streets  could  not  have  been  prejudicial.  In 
the  next  instruction  given  the  allusion  to  the  safety  of  pas- 
sengers occurs  in  a  recital  Df  duties  evidently  taken  from  the 
city  ordinance  granting  the  defendant  the  right  to  use  the 
streets,  and  could  not  have  misled  the  jury:  and  the  objection 
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that  this  instraction  permitted  a  recovery  if  the  de/endant 
'^'negligently  failed  and  neglected  in  any  manner  to  care  for 
the  safety  of  the  life  and  personal  safety  of  the  plaintiff's 
intestate"  ignores  the  succeeding  words ''as  alleged."  The 
-subject-matter  of  two  of  the  instructions  refused,  referred  to 
in  the  defendant's  brief,  was  covered  by  instructions  given, 
and  the  third  conflicts  with  the  views  set  forth  above. 

Since  no  material  error  appears  to  have  been  committed  by 
the  district  court,  its  judgment  is  affirmed.  All  the  Justices 
•concurring. 

Fleschhut  v.  Lehigh  Valley  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  95 ^  ^90S*) 

[55  Atl.  Rep.  1039.] 

Railroads — Accident  at  Crossing— Contributory  Negligence.* 

Evidence  in  an  action  for  injuries  at  a  railroad  crossing  held  to 
jnstify  order  of  nonsuit  because  of  plaintiff 's  contributory  neglig^ence. 

Appeal  from  Court  of  Common  Pleas,   Bradford  County. 

Action  by  William  M.  Fleschhut  against  the  Lehigh  Valley 
Railroad  Company.  From  an  order  refusing  to  take  off  a 
nonsuit,  plaintiff  appeals.     Affirmed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN,  and 
POTTER.  JJ. 

D.  C.  DeWitt,  for  appellant. 

Henry  Streeter  and  William  T.  Davies,  for  appellee. 

POTTER,  J.  The  plaintiff  was  at  the  defendant's  depot 
for  baggage.  He  loaded  two  trunks  upon  his  wagon,  which 
had  a  covered  seat,  and  started  away.  He  drove  along  the 
highway  for  a  distance  of  about  200  feet,  parallel  with  the 
railroad,  being  separated  from  it  by  a  platform  about  11  feet 
wide  and  3  feet  high.  The  highway  crossed  the  track  at  a 
point  about  50  feet  from  the  end  of  the  platform.  After  driv- 
ing this  distance,  of  about  200  feet  in  all,  parallel  with  the 
railroad,  the  plaintiff  turned  his  horse  to  the  left  and  drove 
towards  the  track,  intending  to  cross.  Just  then  a  fast  train 
passed,  and  the  horse  was  struck  either  by  reason  of  having 
been  driven  too  close  to  the  track,  or  because  in  its  fright  it 
moved  close  enough  to  be  struck  by  the  passing  train.  The 
horse  was  killed,  and  plaintiff  was  thrown  from  the  wagon 
and  injured.  Beyond  all  question,  this  accident  was  caused 
by  the  heedless  manner  in  which  the  plaintiff  drove  up  to  the 
crossing.  When  he  untied  his  horse  at  the  depot,  he  could 
see  down  the  track  towards  the  east,  from   which   direction 

*Ab  to  contributory  negligence  in  failing  to  stop,  look,  and  listen 
before  crossing  railroad  tracks,  see  generally,  foot-note  appended  to 
McGoran  v.  New  York,  N.  H.  A  H.  R.  Co.  (R.  I.),  9  R.  R.  R.  367, 
^2  Am.  A  Kng.  R.  Cas.,  N.  S.,  367,  where  all  the  preceding^  author- 
ities in  this  series  are  collected. 
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the  tr^in  came,  for  nearly  a  mile.  Not  seeing  the  train  then, 
he  got  in  his  wagon,  under  the  cover,  and  drove  parallel  with 
the  track,  until  he  came  to  the  crossing,  and  up  to  it,  with- 
out again  looking  to  the  east,  and,  as  he  testifies,  did  not  see 
the  train  until  just  before  the  horse  was  struck.  He  was  in 
no  danger  from  the  train  so  long  as  he  was  driving  in  the 
highway;  which  was  parallel  with,  and  some  1$  feet  away 
from,  the  track.  But  when  he  turned  his  horse  towards  the 
track  at  the  crossing,  he  came  almost  instantly  within  the 
reach  of  the  passing  train,  and  it  was  the  sheerest  neglect  of 
duty  to  make  this  near  approach,  without  noting  the  prox- 
imity of  the  train,  which  a  glance  toward  the  east  must  have 
shown  him.  The  undisputed  testimony  in  this  case  left  the 
learned  trial  judge  no  alternative  but  to  enter  a  judgment  of 
compulsory  nonsuit. 

The  assignment  of  error  is  overruled,  and  the  judgment  is 
affirmed. 

Louisville  &  N.  R.  Co.  v.  Logsden's  Adm'r. 

{Court  of  Appeals  of  Kentucky^  Feb,  5, 1904.) 

[78  S.  W.  Rep.  409.] 

Death  of  Infant  Tretpatsar  on  Track— Negligence  in  Falling  to  See— 
Liability.* 
A  railroad  company  may  be  held  liable  tor  death  of  a  child  three 
yeara  old  atrack  by  a  train,  though  he  waa  a  treapaaaer  on  the  track; 
there  being  evidence  that  the  peraona  in  charge  of  the  train  could 
have  Been  him,  by  the  exercise  of  ordinary  care,  when  450  yards 
away,  and  could  have  stopped  the  train  within  300  yards. 

Excettive  Verdict. 

A  verdict  of  $1,200  for  the  negligent  killing  of  a  boy  three  years 
old  is  not  excessive. 

Appeal  from  Circuit  Court,  Hardin  County. 
^'Not  to  be  officially  reported." 

Action  by  William  G.  Logsden*s  administrator  against  the 
Louisville  &  Nashville  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

B.  D.  Warfield  and  Poston  &  Moorman,  for  appellant. 
S.  M.  Payton,  for  appellee. 

SETTLE,  J.  Appellee,  S.  W.  Sanders,  as  administrator 
of  the  estate  of  Wm.  G.  Logsden,  deceased,  sued  the  appel- 
lant, Louisville  &  Nashville  Railroad  Company,  in  the 
Hardin  circuit  court,  for  the  death  of  his  intestate,  an  infant 
less  than  three  years  of  age,  who  was  run  over  and  killed  by 
appellant's  freight  train.  The  appellee's  damages  were  laid 
at  $10,000,  and  his  right  to  recover  same  based   upon  the 

*A8  to  the  duties  and  liabilities  of  a  railroad  company  with  respect 
to  trespasaers  on  track,  see  foot-note  appended  to  Myers  v,  Boaton  St 
Maine  R.  R.  (N.  H.),  8  R.  R.  R.  737,  31  Am.  &  Bng.  R.  Caa.,  N. 
8.,  737,  where  all  the  preceding  author! tiea  in  this  series  are  col« 
lected. 
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alleged  negligence  of  appellant's  servants  in  charge  of  the 
train  by  which  the  intestate  was  killed.  The  trial  resulted 
in  a  verdict  and  judgment  in  appellee's  favor  for  $1,200,  and» 
the  lower  court  having  refused  to  set  aside  the  verdict  and 
judgment  and  grant  appellant  a  new  trial,  it  has  brought  the 
case  to  this  court  by  appeal. 

The  grounds  for  new  trial  were  numerous,  but  the  point 
more  particularly  urged  for  a  reversal  of  the  judgment  is  that 
the  lower  court  erred  in  refusing  to  grant  a  peremptory  in- 
struction as  asked  by  appellant. 

The  facts,  as  shown  by  the  evidence,  are  few  and  simple. 
The  father  of  the  infant  was  a  section  hand  in  the  employ  of 
the  appellant.  His  house  stood  beside,  and  within  30  feet 
of,  the  railroad  track.  Just  before  the  boy's  death  the  father 
went  across  and  up  the  railroad  about  250  yards  to  a  neigh- 
bor's spring  for  a  bucket  of  water..  When  he  left  his  home 
the  boy  was  in  the  rear  or  shed  room  of  the  house,  playing 
with  some  bricks;  his  mother  in  the  yard,  behind  the  house, 
at  work.  While  the  father  was  at  the  spring,  or  on  his  re- 
turn, and  the  mother  at  work  in  the  back  yard,  the  boy 
wandered  out  of  the  house  and  upon  the  railroad  track,  where 
he  was  soon  run  over  and  killed  by  the  train  at  a  point  160 
yards  from  the  house.  He  was  probably  playing  with  a  hoop 
at  the  time  of  his  death,  as  one  with  blood  on  it  was  found 
near  his  body,  which  was  identified  as  his  favorite  plaything. 
According  to  the  testimony  of  all  the  appellee's  witnesses, 
several  of  whom  saw  the  train  just  before  and  at  the  time  of 
the  child's  death,  but  none  of  whom  saw  the  child  struck  by 
the  train,  no  warning  from  either  bell  or  whistle  was  given 
by  the  train  until  the  stop  signal  was  sounded,  presumably 
when  the  boy  was  struck  by  the  train ;  and  this  is  not  denied 
by  those  who  were  in  charge  of  the  train.  The  weight  of  the 
evidence  conduced  to  show  that  the'  place  of  the  accident 
could  be  seen  from  the  direction  of  the  approaching  train  for 
a  distance  of  450  yards,  and  for  this  reason  it  would  seem  that 
appellant's  servants  in  charge  of  the  train  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen,  the  boy,  if  he  was 
then  on  or  dangerously  near  the  track,  in  time  to  have 
stopped  the  train  and  saved  his  life.  From  the  testimony 
of  those  in  charge  of  the  train,  the  engineer  and  fireman 
were  in  their  places  in  the  cab  of  the  locomotive.  One  of 
the  brakemen,  in  violation  of  the  appellant's  rules,  and  for 
some  reason  unexplained,  was  with  them  in  the  cab.  Another 
was  seated  on  top  of  the  car,  with  his  feet  hanging  over  the 
side,  apparently  not  keeping  a  lookout  in  any  direction.  The 
flagman  was  in  the  caboose,  where  he  could  not  see  what  was 
ahead  of  the  train ;  and  the  conductor,  in  the  cupola  on  top 
of  the  caboose.  The  conductor,  engineer,  and  fireman  all 
testified  that  the  train,  in  approaching  the  boy,  was  running 
on  a  curve.  The  engineer  stated  that  he  was  seated  on  the 
west  side  of  his  department  of  the  cab,  whi^h  placed  him  on 
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the  cater  line  of  the  curve;  thereby,  as  he  said,  thrcfwiofi:  the 
locomotive  in  the  way  of  his  view  of  the  track  ahead  of  him. 
The  fireman  had  no  obstruction  in  the  way  of  his  seeing  the 
track  the  usual  distance  ahead  of  the  locomotive.  He 
claimed,  however,  to  have  been  firing  the  locomotive  as  the 
curve  was  rounded,  and  that  when  he  completed  that  work 
he  looked  ahead  and  saw  the  boy,  and  the  train  was  then  in 
6o  or  70  feet  of  him;  that  he  Tthe  fireman)  at  once  gave  the 
alarm  to  the  engineer,  who  immediately  reversed  the  engine^ 
applied  the  brakes,  and  stopped  the  train  as  soon  as  it  could 
be  done,  but  too  late  to  save  the  life  of  the  boy.  The  con- 
ductor testified  that  he  was  sitting  on  the  west  side  of  the 
cupola,  which  position  threw  him  on  the  outside  of  the  curve,, 
and  thereby  prevented  his  seeing  far  enough  ahead  of  the 
locomotive  to  discover  the  boy  before  the  locomotive  struck 
him;  but  he  admitted  that,  if  he  had  been  seated  on  the  east 
side  of  the  cupola,  he  would  have  had  .  a  much  better  and 
farther  view  of  the  track  ahead  of  the  train.  A  printed  rule 
of  the  appellant  company  was  read  in  evidence,  which  de- 
clares that  the  proper  place  for  freight-train  conductors, 
while  the  train  is  in  motion,  is  in  the  deck  (or  cupola)  of  the 
caboose;  and,  after  prescribing  the  supervision  he  must  exer- 
cise over  those  operating  the  train,  the  rule  closes  with  this 
further  declaration :  ''He  must  also  keep  a  sharp  lookout, 
especially  when  rounding  curves."  It  is  singular,  indeed, 
that  each  of  the  persons  composing  the  crew  in  charge  of  the 
train,  in  testifying  in  this  case,  put  himself  in  such  a  position 
as  that  he  did  not  or  could  not  see  the  track  ahead  of  the  train 
at  the  time  the  boy  was  killed.  ^  While  there  was  some  curve 
in  the  track,  it  was  not,  according  to  the  weight  of  the  evi- 
dence, so  pronounced  but  that  the  place  of  the  child's  death 
could  be  seen  at  a  distance  of  450  yards  by  one  standing  in 
the  middle  of  the  railroad  track,  in  the  direction  from  which 
the  train  that  killed  him  approached.  The  speed  of  the  train 
was  from  30  to  35  miles  an  hour.  It  was  stopped,  according 
to  the  engineer  and  fireman,  within  a  distance  equal  to  the 
length  of  train,  which  was  about  300  yards.  It  therefore  fol- 
lows that  if  appellant's  servants  in  charge  of  the  train  had 
seen  the  boy  when  4^0  yards  away — the  distance  at  which, 
according  to  the  evidence,  he  might  have  been  seen  by  them 
— they  could  have  stopped  the  train  in  time  to  have  saved 
his  life. 

There  could  be  no  recovery  for  the  death  of  an  adult  under 
the  circumstances  of  this  case,  as  he  would  have  been  a  mere 
trespasser,  to  whom  the  railroad  company  owed  no  duty  to 
keep  a  lookout.  But  as  said  by  Mr.  Redfield  in  his  work  on 
Negligence,  vol.  3,  §  1809:  ''It  is  to  the  credit  of  the 
American  jurisprudence  that  the  courts  have,  as  a  rule,  re- 
fused to  place  the  infantile  trespasser  upon  a  railway  track 
under  the  same  disadvantages  at  which  they  have  placed  the 
adult  trespasser  in  the  same  situation.     The  general  rule  is 
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believed  to  be  that  children  who  are  sufiBciently  advanced  id 
years  and  intelligence  to  care  for  their  own  safety,  and  to 
know  that  they  have  no  right  to  be  upon  a  railroad  track,  ex- 
cept where  it  crosses  or  is  laid  upon  a  public  street  or  high-- 
way,  occupy,  in  respect  to  the  degree  of  care  which  ought  to 
be  exercised  towaid  them  by  the  railway  company,  sub- 
stantially the  same  position  as  adults,  but  that  the  total  or 
partial  inability  of  a  child  to  appreciate  the  danger  and  to 
understand  the  wrong  of  going  upon  a  railway  track  at  an  im- 
proper place  shields  it  from  responsibility  for  such  conduct^ 
on  the  one  hand,  and  imposes  a  duty  of  greater  care  on  the 
part  of  the  railway  company,  on  the  other  hand,  with  refer- 
ence to  it.  In  the  exercise  of  this  care,  the  best  judicial 
opinion  is  to  the  effect  that  the  railway  company,  in  running 
its  trains,  is  bound,  through  its  servants,  to  keep  a  reasonable 
lookout  along  its  track,  to  the  end  of  making  timely  dis- 
coveries of  any  children  who  may  be  exposing  themselves  to 
danger  there,  so  as,  by  the  exercise  of  like  care  in  giving' 
them  audible  danger  signals,  or  in  arresting  the  speed  of  the 
train,  to  save  them  from  death  or  injury/'  In  section  i8i8 
of  the  same  volume  it  is  further  stated:  ''Where  the  law  ob- 
tains, if  cattle  stray  upon  a  railway  track,  and  are  run  over 
by  a  train  under  such  circumstances  that  the  accident  might 
have  been  avoided  by  the  exercise  of  reasonable  care  upon 
the  part  of  the  trainmen,  the  company  will  be  liable  to  pay 
damages  to  the  owner.  It  is  not  perceived  how  helpless 
children,  escaping  from  the  custody  of  their  parents,  are  not 
entitled  to  the  equal  protection  of  the  law.  »  »  *  if  this 
is  a  sound  rule,  children  of  tender  years  cannot  be  trespassers, 
within  the  meaning  of  the  rule  of  law  under  consideration  in 
this  chapter;  but  if  the  children  stray  upon  the  railway  tracks 
although  a  place  other  than  a  public  crossing,  the  railway 
company  will  be  liable  for  running  over  them,  if  the 
catastrophe  could  have  been  avoided  by  the  exercise  of  rea- 
sonable care.*'  The  doctrine  as  announced  by  Redfield  is 
humane  in  principle,  consonant  with  reason  and  justice,  and 
has  been  repeatedly  approved  by  this  court.  Thus  in  C,  N. 
O.  &  T.  P.  Ry.  V.  Dickerson's  Adm'r  (Ky.)  44  S.  W.  99.  it  is 
said:  ''It  seems  to  us  to  be  well  settled  by  the  decisions  of 
this  court  that  a  railroad  company  is  liable  for  injuries 
inflicted  upon  an  infant  of  such  tender  years  that  it  is  incapa- 
ble of  having  an  intent  or  comprehending  its  rights  or  dan- 
ger of  injury,  if  such  injury  was  the  result  of  the  failure  upon 
the  part  of  those  having  charge  of  the  train  to  discover  his 
peril  by  reason  of  their  failure  to  use  such  ordinary  care  as 
their  duty  to  the  train  and  passengers  require  them  to  exer- 
cise in  looking  along  the  track  of  the  road."  South  Coving- 
ton St.  Rv.  Co.  V.  Herrklotz  (Ky.)  47  S.  W.  265. 

The  child  for  whose  death  damages  were  awarded  in  this  case 
was  of  very  tender  years,  which  fact,  and  his  consequent  want 
of  discretion,  must  have  been  realized  by  appellant's  servants 
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in  charge  of  the  train  which  ran  over  him,  if  they  saw  him 
before  he  was  struck  by  the  train;  and  it  was  for  the  jury  to 
determine  from  all  the  evidence  whether  they  saw,  or  might, 
by  the  exercise  of  ordinary  care,  have  seen,  his  presence  on 
the  track  in  time  to  have  prevented  his  death.  Though  the 
evidence  was  conflicting,  we  are  unable  to  say  that  it  was  not 
sufficient  to  authorize  the  verdict  of  the  jury. 

The  instructions  given  by  the  court  fairly  presented  all  the 
law  of  the  case.  Indeed,  in  one  respect  they  were  more 
favorable  to  the  appellant  than  was  authorized  by  the  facts, 
for  they  submitted  to  the  jury  the  question  as  to  whether  or 
not  the  parents  of  the  deceased  infant  were  guilty  of  negli- 
gence in  allowing  him  to  stray  upon  the  track,  when  there 
was  not.  in  our  opinion,  sufficient  evidence  upon  which  to 
base  such  an  instruction. 

The  amount  of  the  verdict  is  not  excessive. 

Regarding  the  record  free  from  prejudicial  error,  the  judg- 
ment is  affirmed. 

South  Covington  &  C.  St.  Ry.  Co.  v.  McHugh. 

{Couft  of  Appeals  of  Kentucky^  Dec.  ^,  1903.) 

[77  8.  W.  Rep.  202.] 

Street  Railways— Collision •  with  Other  Vehicles— Damafces— Evidence. 
In  an  action  against  a  street  railway  company  for  injury  to  a  hack 
and  death  of  a  horse,  testimony  of  plaintiff  that  immediately  before 
the  accident  his  hack  was  worth  $1,100  or  $1,000;  that,  after  spend- 
ing over  $200  in  repairs,  it  was  not  worth  more  than  $500  or  $600 ; 
that  the  horse  was  worth  $80,  and  the  harness  destroyed,  $60 — sup- 
ports a  verdict  for  $800. 

Same —  Same —  Same—  Estoppel . 

Statement  in  an  offer  by  plaintiff  to  settle  with  a  street  railway 
company  for  damages  done  to  his  horse  and  hack,  to  the  effect  that 
he  had  expended  $^7  in  repairs  of  the  hack,  and  wanted  that,  with 
$100  for  his  horse  and  harness,  in  full  for  his  claim,  is  not  concln- 
sive  on  plaintiff  as  to  the  amount  of  his  damage. 

Same — Same — Same — Harmless  Error. 

In  an  action  against  a  street  railway  for  damages  to  a  horse  and 
hack,  the  admission  of  evidence  as  to  the  time  plaintiff  was  deprived 
of  the  use  of  the  hack,  and  of  the  value  of  the  lost  use  for  that  time, 
was  not  prejudicial,  where  the  evidence  was  later  withdrawn  from  the 
jury  by  a  written  instruction  and  admonition  of  the  court,  and  the 
verdict  showed  that  the  jury  obeyed  such  instruction. 

Same — Same— Qross  Negligence — Evidence. 

In  an  action  against  a  street  railway  for  injuries  to  a  hack,  evi- 
dence that  the  track  was  on  a  much-traveled  highway  in  an  incorpo- 
rated town,  and  that  the  place  of  the  injury  «was  on  a  down  grade, 
and  where  the  view  to  the  approach  was  obstructed,  and  that  the  car 
was  being  run  at  a  speed  of  20  miles  an  hour,  without  any  signal  of 
its  approach,  was  sufficient  to  submit  to  the  jury  the  question  of 
gross  negligence. 

Same — Use  of  Highway— Trespassers— Lookouts.* 
Drivers   and    pedestrians    on  a    highway  are    not  trespassers,  but 

*See  foot-note  appended  to  Adams  v.  Camden  A  Suburban  Ry.  Co. 
(N.  J.),  8  R.  R.  R.  790,  31  Am.  A  Bng.  R.  Cas.,  N.  S.,  790. 
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have  an  equal  right  with  street  cars  to  use  the  highways ;  and,  if 
the  car  driver  fails  to  keep  a  proper  lookout  for  their  presence  and 
give  them  timely  warning  of  his  approach,  the  company  will  be  lia- 
ble for  a  resulting  injury,  although  the  car  was  running  at  a  reasona- 
ble rate  of  speed,  and  although,  after  the  driver  actually  discovered 
the  peril  of  the  person  on  the  track,  he  unavailingly  used  every 
means  at  his  command  to  avert  the  injury. 

Appeal  from  Circuit  Court,  Kentoo  County. 

'*Not  to  be  ofiBcially  reported." 

Action  by  Thomas  J.  McHugh  against  the  South  Coving- 
ton &  Cincinnati  Street  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

Simrall  &  Galoin.  for  appellant. 
M.  L.  Harbeson,  for  appellee. 

O'REAR,  J.  One  of  appellant's  motor  cars  collided  with 
appellee's  hack,  killing  one  of  the  horses,  demolishing  the 
hack  so  as  to  require  extensive  repairs,  and  destroying  the 
harness.  In  this  suit  to  recover  damages,  the  jury  awarded 
appellee  $8oo. 

Appellant's  first  complaint  is  that  the  verdict  was  ezces&r 
ive.  The  only  evidence  before  the  jury  on  that  subject  was 
the  testimony  of  appellee.  He  said  that  immediately  before 
the  accident  his  hack  was  worth  ^'about$i,ioo  or  $i,ooo,"  and 
that,  after  spending  over  $200  in  having  it  repaired  after  the 
injury,  it  was  worth  not  exceeding  $500  or  $600.  The  horse 
that  was  killed  was  worth  $80,  and  the  harness  destroyed  was 
worth  $60.  If  the  jury  took  the  minimum  of  $1,000  as  the 
value  of  the  hack  immediately  before  it  was  injured,  and  $500 
as  its  value  when  repaired,  after  an  expenditure  of  $200,  the 
net  value  immediately  after  the  injury  would  hav^  been  $300, 
which,  deducted  from  the  $1,000,  would  have  shown  the 
damage  to  the  hack  at  $700.  Adding  the  value  of  the  horse 
at  $$0,  and  of  the  harness  at  $50  (which  appellee  had  offered 
to  appellant  to  take  in  settlement  of  those  two  items  directly 
after  the  occurrence),  the  verdict  of  the  jury  is  accounted  for, 
and  is  fully  warranted  by  the  uncontradicted  testimony.  ^ 

It  was  shown  on  appellee's  cross-examination  that,  in  an 
efiort  to  settle  his  loss  with  appellant,  he  made  a  statement 
that  he  had  expended  $207  in  having  the  hack  repaired,  and 
that  he  wanted  that  sum,  and  $100  for  his  horse  and  harness, 
in  full  for  his  claim.  He  testified  that  after  the  vehicle  was 
repaired  it  was  nol  as  good  or  as  valuable  as  before  the  in- 
jury. Appellant  declined  to  settle.  It  is  now  argued  for  it 
that  appellee's  statement  as  to  the  amount  of  his  damage 
should  be  taken  as  conclusive.  It  seems  that  appellee  based 
his  loss  upon  an  erroneous  measure  of  damages.  But  whether 
he  did  or  not,  his  staten^ent  was  in  no  sense  an  estoppel.  It 
was  properly  admitted  to  go  before  the  jury,  who  were  at 
liberty,  as  it  was  their  duty,  to  give  appellee  a  greater  sum, 
if  fully  warranted  by  the  evidence,  under  a  correct  measure, 
as  fixed  by  the  court,  viz.,  the  difference  in  the  value  of  the 
vehicle  immediately  before  and  immediately  after  its  injury 


762       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

South  Covitn^on  A  C.  St.  Ry.  Co.  v.  McHu^h 

The  court  admitted  evidence,  over  appellant's  objection,  as  to 
the  time  appellee  was  deprived  of  the  use  of  the  hack,  and 
of  the  value  of  the  lost  use  for  that  time.  Later  this  evi* 
dence  was  withdrawn  from  the  jury's  consideration  by  a 
written  instruction  and  admonition  of  thecDurt  It  is  argued 
for  appellant  that  the  harmful  effect  of  this  irrelevant  matter 
remained  in  the  minds  of  the  jury,  notwithstandinR,  and  that 
a  new  trial  should  have  been  granted.  The  jury's  verdict,  as 
above  indicated,  shows,  in  our  opinion,  that  they  obeyed  the 
court's  instructions  on  this  point.  The  action  and  ruling  of 
the  court  do  not  appear  to  us  to  have  been  prejudicial  to 
appellant. 

The  court  gave  the  jury  an  instruction  allowing  them  to 
award  punitive  damages  if  appellant's  agent  in  control  of  the 
car  was  grossly  negligent  at  the  time  of  the  collision,  defin- 
ing properly  to  the  jury  what  constituted  gross  negligence. 
It  is  complained  that  there  was  no  evidence  of  gross  negli- 
gence. We  think  there  was.  The  railway  track  was  upon 
and  near  the  margin  of  a  much-traveled  public  highway,  and 
within  the  limits  of  an  incorporated  town.  The  grade  of  the 
track  was  downward  at  this  point.  The  carriage  was  emerg- 
ing from  a  gate  opening  from  a  driveway,  flanked  by  trees 
and  bushes  in  foliage.  Appellee's  evidence  was  that  the  car 
was  being  run  at  a  speed  of  20  miles  an  hour,  and  without 
ringing  of  gong,  or  other  signal  of  its  approach.  We  think 
it  proper  to  submit  to  the  jury  whether  such  a  high  rate  of 
speed  on  a  down  grade,  at  a  point  on  a  much-used  highway 
in  a  town  where  carriages  and  pedestrians  had  the  right  to 
be,  and  might  reasonably  be  expected  at  any  time,  and  where 
a  view  of  their  approach  was  obstructed,  was  not  such  gross 
negligence  as  evinced  a  reckless  disregard  of  life  and  property. 
Appellant  asked,  but  the  court  refused,  an  instruction 
telling  the  jury  that  if  appellant's  car  was  being  run  at  a  rea- 
sonable rate  of  speed,  and  that  the  car  could  not  have  been 
stopped  by  the  motorman,  with  the  means  at  hand,  after  dis- 
covering appellee's  peril,  without  endangering  the  lives  of  his 
passengers,  the  company  was  not  liable.  This  instruction 
made  appellant's  duty  to  the  carriage  and  its  occupants  begin 
only  upon  the  discovery  of  their  jeopardy  from  the  car. 
This  is  not  the  law  as  to  street  cars  using  a  public  highway. 
Drivers  and  pedestrians  on  the  highway  are  not  trespassers. 

'  They  have  an  equal  right  to  use  the  highways  with  the  street 

cars.     The  car  driver  must  keep  a  proper  lookout  for  their 

I  presence,  and  give  them  timely  warning  of  his  approach.     If 

he  fails  to  keep  such  lookout  and  give  such  warning,  his 
master  will  be  liable  for  a  resulting  injury,  although  the  car 
was  running  at  a  reasonable  rate  of  speed,  and  although  after 
the  driver  actually  discovered  the  peril  of  the  person  on  the 
track  he  unavailingly  used  every  means  at  his  command  to 
avert  the  injury. 

^  Perceiving  no  error  prejudicial  to  appellant's  substantial 
rights,  the  judgment  is  affirmed,  with  damages. 
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{Supreme  Court  of  Louisiana ^  June  22^  1903,) 

[35  So.  Rep.  251.] 

Accident  at  Crossing—Stop,  Loolc,  and  Listen — Contributory  Negli- 
gence. 
The  recognized  mle  is  that  before  attempting  to  cross  a  railway 
track  a  person  should  stop,  look,  and  listen,  and  it  will  hardly  do  to 
substitute  for  it  a  rule  to  the  effect  that,  being  at  a  distance  from  a 
crossing,  towards  which  he  and  an  electric  or  steam  car  are  traveling, 
he  may  then  form  an  opinion  as  to  which  of  the  two  will  get  there 
first,  and,  acting  upon  that  opinion,  essay  the  crossing  without  giv- 
ing himself  further  concern  upon  the  subject. 

Same — Excessive  Speed  and  Contributory  Negligence. 

The  fact  that  a  street  railway  company  has  operated  a  car  at  too 
high  a  rate  of  speed  will  not  entitle  a  party  who  is  injured  to  re- 
cover if  it'  appears  that  the  fault  of  the  company  would  not  have 
caused  the  injury  save  for  the  supervening  and  greater  fault  of  the 
party  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans; 
Thomas  C.  W.  Ellis,  Judge. 

Action  by  Bernard  Heebe  against  the  New  Orleans  &  Car- 
rollton  Railroad,  Light  &  Power  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Dart  &  Kernan,  for  appellant. 

James  Wilkinson,  Arthur  John  Peters,  and  E.  Howard  Mc^ 
Caleb,  for  appellee. 

Statement. 

MONROE,  J.  This  is  an  action  in  damages  for  personal 
injury  sustained  by  plaintifi,  who,  whilst  driving  across  de- 
fendant's railway  tracks  on  St.  Charles  avenue  at  the  inter- 
section of  Mar«ngo  street  was  run  into  by  one  of  defendant's 
cars,  with  the  result  that  his  wagon  was  overturned,  and  one 
of  his  legs  was  so  badly  crushed  as  to  necessitate  amputation. 
He  alleges  that  he  approached  the  crossing  slowly  and  care- 
fully, and  looked  and  listened,  and  that  he  saw  no  car  nearer 
than  Napoleon  avenue;  that  the  accident  was  in  no  way  the 
result  of  any  fault  or  negligence  on  his  part,  but  was  caused 
entirely  by  the  gross  negligence  of  the  defendant's. employees; 
that  the  motoneer  of  the  colliding  car  could  and  should  have 
seen  his  horse  and  wagon  in  time  to  have  stopped  his  car, 
but  that  he  was  either  not  attending  to  his  duties,  or  else,  by 
reason  of  the  reckless  and  dangerous  speed  at  which  the  car 
was  going,  he  delayed  attempting  to  stop  until  it  was  too 
late;  and  that  he  gave  no  warning  of  his  approach. 

The  defendant  denies  the  negligence  imputed  to  it,  and 
alleges  that  the  accident  was  caused  entirely  by  plaintiff's 
negligence,  or  at  least  by  his  contributory  negligence.  The 
case  was  tried  in  the  district  court  before  a  jury,  nine  of  whom 
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found  a  verdict  for  the  plaiDtifi  in  the  sum  of  $2,500,  which 
was  made  the  judgment  of  the  court.  The  defendant  has 
appealed,  and  the  plaintiff  has  answered,  asking  that  the 
amount  allowed  be  increased  to  $25,000,  as  prayed  for  in  the 
petition. 

We  find  from  the  record  that: 

The  plaintiff  is  a  baker,  who  lives  and  conducts  his  busi- 
ness on  Carondelet  street,  near  Marengo,  and  has  done  so 
for  30  years;  Carondelet  street  being  the  next  street  upon  the 
woods  side  of,  and  parallel  to,  St.  Charles  avenue,  and  St. 
Charles  avenue  having  two  roadways,  with  a  strip  of  ground 
between,  upon  which  the  defendant  operates  a  double-track 
electric  railway.  The  plaintiff  has  customers  upon  the  river 
side  of  the  avenue,  and  in  delivering  bread  to  them,  and  for 
other  reasons,  has  been  in  the  habit  of  crossing  the  defend- 
ant's railway  tracks  at  the  intersection  of  Marengo  street  at 
least  six  times  a  day.  Upon  the  morning  of  the  accident  he 
started  out,  as  usual,  at  4  o'cloc|c,  and,  having  delivered  his 
bread,  and  being  on  his  way  home,  he  entered  the  roadway 
on  the  river  side  of  St.  Charles  avenue,  through  Milan  street, 
which  is  the  next  street  above  and  parallel  to  Marengo.  He 
was  seated  inside  of  a  covered,  four-wheel  wagon,  from  which 
he  could  not  see  upon  either  side  unless  he  leaned  forward  for 
that  purpose,  and  he  was  driving  a  fast  mule.  He  states  that 
when  he  entered  the  avenue  he  looked  up  and  down,  and  saw 
no  car  in  either  direction,  and  that  he  drove  at  a  trot  down 
the  river  side  roadway  in  the  direction  of  Marengo  street 
(325  feet  distant),  with  the  intention  of  crossing  the  railway 
at  that  point.  He  further  states  that  when  about  8  yards 
from  the  crossing  he  looked  out  for  cars,  and  saw  one  stand- 
ing at  Napoleon  avenue,  which  avenue  crosses  St.  Charles 
two  blocks  above  Milan  street,  and  three  blocks,  or,  say, 
1,000  feet,  above  Marengo;  that,  seeing  no  other  car,  he 
drove  on,  without  stopping,  looking,  or  listening,  and,  mak- 
ing a  wide  turn,  was  crossing  the  track  nearest  to  him  at  a 
fast  walk,  and  had  almost  crossed,  when  the  left  hind  wheel 
of  his  wagon  was  struck  by  a  downcoming  car  with  such  force 
that  he  was  thrown  about  9  feet  in  the  air,  and  the  wagon 
and  mule  were  thrown  to  the  other  (woods)  side  of  the  rail- 
way, into  the  street,  the  result,  so  far  as  he  was  concerned, 
being  that  his  leg  was  badly  broken,  and  was  subsequently 
amputated,  a  few  inches  above  the  ankle. 

The  plaintiff  adheres  throughout  his  testimony  to  the 
theory  that  the  colliding  car  was  the  car  which,  while  driving 
at  a  trot  towards,  and  when  within  eight  yards  of,  Marengo 
street,  he  had  but  a  few  seconds  before  seen  standing  at 
Napoleon  avenue.  He  admits  that  after  the  occasion  men- 
tioned (when  he  was  eight  yards  from  the  crossing)  he  did 
not  again  look  for  a  car  until  the  moment  of  the  collision, 
and  that  it  was  then  too  late  for  him  to  get  out  of  the  way, 
although,  as  the  car  struck  only  the  tire  on  the  rear  of  the 
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left  hind  wheel  of  the  wagon,  it  is  evident  that  bnt  little 
acceleration  of  the  speed  of  the  mule  would  have  been  re^ 
quired  for  that  purpose.  As  a  matter  of  fact,  the  plaintiff  was 
not  thrown  nine  feet  in  the  air,  nor  was  the  wagon  thrown 
with  the  violence  described  by  him.  He  was  on  the  lower  sec^ 
tion  of  the  crossing;  and  the  head  of  the  mule  was  a  little 
farther  downtown  tlian  the  tail  of  the  wagon,  so  that  when 
the  wheel  was  struck  from  behind  by  the  car  (although  the 
speed  of  the  latter  had  been  so  much  reduced  that  it  was 
stopped  on  the  foot  crossing  but  a  few  feet  farther  on)  it  (the 
wagon)  was  lifted  some  inches,  possibly  a  foot,  and  a  forward 
movement  was  given  to  it,  and  either  that  or  the  move^ 
ment  (involuntary,  perhaps)  of  the  mule  brought  it 
in  contact  with  an  iron  post  or  wheel  guard  which  stands  in 
the  ground  at  the  lower  (woods)  side  of  the  crossing,  and 
both  wagon  and  mule  were  overturned,  and  the  plaintifi  was 
taken  from  beneath  the  wagon.  There  were  seven  persona 
near  by,  who  profess  to  have  seen  the  accident,  and  to  know 
something  of  the  situation  of  the  parties  just  before  it 
occurred. 

Devere,  a  machinist,  sworn  for  the  plaintiff,  was  approach^ 
ing  the  scene  from  the  woods  side,  on  the  lower  side  of 
Marengo  street,  and  he  testifies  that  when  the  accident 
occurred  he  was  all  of  I7S  feet  away,  near  a  certain  gate, 
walking  rapidly  towards  the  avenue.  He  also  testifies  that 
when  the  plaintiff  turned  to  make  the  crossing,  at  which  time 
be  must  have  been  more  than  175  feet  away,  there  was  no 
car  in  sight  as  far  as  Milan  street,  but  that  when  the  plaintiff 
was  crossing,  and  was  nearly  across,  the  track,  he  (the  wit- 
ness) saw  the  car  which  inflicted  the  injury  coming  at  very 
high  speed,  and  that  the  thought  struck  him,  ''Will  he 
escape?**  At  one  time  he  seems  to  place  the  car  when  he 
first  saw  it,  and  when  Heebe  was  crossing  the  track,  just  be- 
low Milan  street,  and  at  another  time  he  seems  to  place  it  at 
a  distance  of  only  75  feet  from  Marengo  street,  and  he  says 
that  the  gong  sounded  twice,  and  then,  as  the  collision 
occurred,  a  third  time.  It  otherwise  appears  that  from  the 
point  on  Marengo  street  from  which  the  witness  states  that 
he  witnessed  the  accident  he  could  not  have  seen  up  the  rail- 
way on  St.  Charles  avenue  as  far  as  Milan  street,  and,  as  he 
was  walking  rapidly  towards  the  avenue,  and  must  therefore 
have  been  still  farther  back  before  the  accident  occurred,  it 
follows  that  when  the'  plaintiff  turned  to  make  the  crossing  he 
was  not  in  a  position  to  know  just  how  far  below  Milan 
street  the  car  was. 

Paul  Croon,  a  colored  man,  sworn  for  the  plaintiff,  testifies 
that  he  crossed  the  track,  going  in  the  direction  of  the  river, 
and  that  he  met  the  plaintiff  driving  on  the  track  just  as  he 
(witness)  had  crossed;  that  as  he  crossed  he  saw  the  car  near 
the  drug  store,  on  the  lower  corner  of  Milan  street,  and  that 
he  had  just  reached  the  banquette  on  the  river  side  of  St. 
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Charles  avenue  when  the  collision  occurred.  He  also  under- 
takes to  say  where  the  car  struck  the  wagon  and  where  the 
plaintifi  fell,  and  he  states  that  the  mule  was  trotting  across 
the  track,  and  that,  after  striking  the  wagon,  the  car  ran  half 
way  to  the  next  street  below  before  it  was  stopped.  We 
make  the  following  excerpts  from  the  testimony  of  this  wit- 
ness: 

''Q.  As  you  were  going  from  the  woods  side  track,    yon 
looked  up  the  street?    A.  Yes,   sir.     Q.  You  saw  this  car 
coming,  plainly?    A.    Yes,   sir;    I    saw  it    coming    down. 
Q.  Below  the  drug  store?    A.  This  side  of  the  drug  store 
somewhere.     Q.  The  drug  store  is  on  the  corner  of  Milan 
street?    A.  Yes,  sir;  Milan.     Q.  You  were  on  the  corner  of 
Marengo  street?    A.  Yes,  sir.     Q.  That  is  one  square  below 
Milan?    A.  Yes,  sir.     Q.  There  was  nothing  to  prevent   you 
from  seeing  the  car?    A.  I  saw  the  car  this  side  of  Milan. 
Q.  You  saw  it  plainly?    A.    Yes,  sir.     Q.  You  saw  it  was 
coming  fast?    A.  Yes,  sir.     Q.  You  heard  the  noise  it  was 
making?    A.  I  just  see  the  car  coming.     Q.  You  said   yon 
heard  the  noise  of  the  car?    A.  Yes,  sir;  but  no  bell  at  all. 
Q.  Just  at  that  moment,* when  you  looked  up,  you  saw  Heebe 
coming?    A.  He  was  just  coming  across.     Q.  He  was  not  on 
the  track?    A.  Just  as  I  see  the  car  first  he  passed  me,  the 
car  passed  him,  the  car  got  to  him  so  quick,  I  don't  know 
how  he  got  there.     Q.  The  car  reached  the  track  before  yon 
could  cross?    A.  Just  did  pass  it,  and  got  out  of  the   way. 
Q.  Yon  looked  up  the  street,  saw  the  car  coming,  and  at  that 
very  minute  you  saw   Heebe  coming  across?    A.  Yes,  sir. 
Q.  And  before  you  could  walk  over  one  track,  was  it  there? 
A.  Yes,  sir.     Q.  Before  you  could  well  cross  one  track,  the 
wagon  was  struck  by  the  car?    A.  Yes,  sir;  before  I  could 
get  to  that  window  the  wagon  was  struck  by  the  car.     (Note. 
Counsel  for  plaintifi  paces  ofi  his  steps,  and  says  it  is  five  of 
his  strides,  say,  twelve  feet.)    Q.  You  looked   up  when  you 
were  crossing  that  track — the  woods  side  or  the  river  side? 
A.  The  river  side  track,  I  was  crossing,  and  the  car  was  com- 
ing down  the  river  sidetrack.     *    *    *    Q.  You  did  not  look 
up  to  see  the  car  until  you  crossed  the  river  side  track? 
A.  Just  as  I  crossed  it.     Q.  Well,  had  you  gotten  off  the  track 
when  you  looked  up?    A.  I  just  had  gotten  off.     Q.  And 
when  you  looked  up  that  time,  you  saw  the  car  coming? 
A.  Yes,  sir.     Q.  Where  was  Mr.  Heebe's  horse's  head  when 
you  stepped  off  the  track?     A.  He  hadn't  got  his  hind  wheels 
— he  just  was  crossing  the  time  I  looked  up  and  stepped  over. 
I  heard  the  car  strike  the  wagon, 'Bim'l    *    *    *    Q.  Yon 
walked  how  many  steps  of  yours  when  you  heard  the  crash? 
A.  I  just  stepped  to  the  banquette.     I  hadn't  got  as  far  as 
from   here  to  the  door.     Mr.    Heebe    hadn't    got    across. 
0-  You  hadn't  gone  twelve  feet  away  from  the  track  when 
you  heard  the  crash?    A,  No,  sir.     *    *    *    Q.  Isn't  it  true 
that  you  hadn't  reached  the  street?    A.  I  had  just  left  the 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       767 

Heebe  v.  New  Orleans  A  C.  R.,  I^ight  &  Power  Co 

track,  goiog  across  to  the  banquette.  I  hadn't  gotten  there. 
Q.  You  had  not  reached  the  middle  of  the  street  yet? 
A.  No,  sir." 

Of  coarse,  if,  as  the  witness  says,  he  first  saw  the  car  as  he 
was  crossing  the  woods  side  track,  he  did  not  first  see  it  just 
after  he  stepped  off  the  river  sidetrack;  and  if  he  first  saw 
it  after  he  had  stepped  off  the  river  side  track,  and  it  was  then 
near  Milan  street,  325  feet  away,  he  did  not  just  pass  it  and 
get  out  of  the  way;  and  if  he  had  only  reached  the  middle  of 
the  street  when  he  heard  the  crash,  he  could  not  have  reached 
the  banquette  on  the  other  side;  and  if  he  was  walking  away, 
with  his  back  to  the  scene,  he  could  not  have  witnessed  what 
transpired,  etc.  If  there  is  anything  at  all  to  be  derived 
from  the  testimony  of  this  witness,  it  is  that  Heebe  drove  his 
wagon  on  the  track  in  dangerous  proximity  to  the  approach- 
ing car. 

Priscilla  Sanders,  a  colored  woman,  sworn  for  the  plain- 
tifi,^  was  occupying  the  rear  seat  on  the  river  side  in  the  car 
in  question,  and  was  engaged  in  looking  out  of  the 
window  until  just  as  the  car  passed  the  drug  store  on  the 
corner  of  Milan  street,  when  she  happened  to  turn  her  eyes 
to  the  front,  and  saw  the  plaintiff's  wagon  crossing  at 
Marengo  street.  She  says  that  the  mule  and  the  front  of  the 
wagon  had  already  crossed  at  that  time,  and  that  only  the 
back  part  of  the  wagon  was  on  the  track.  She  also  states 
that  she  saw  a  movement  of  the  reins,  though  she  could  not 
see  the  driver  of  the  wagon,  and  that  the  motorman,  about 
the  middle  of  the  square,  applied  his  brake,  but  that,  never- 
theless, before  the  tail  of  the  wagon  cleared  the  track,  it  was 
overtaken  by  the  car,  which,  however,  stopped  immediately 
•afterwards.  It  is  only  necessary  to  add  that  no  speed  that  is 
attributed  to  the  car  could  have  enabled  it  to  strike  the  wagon 
under  the  circumstances  described  by  this  witness. 

Deneger,  a  machinist,  sworn  for  the  defendant,  was  stand- 
ing upon  the  upper  (woods)  side  of  the  crossing  at  Marengo 
street,  waiting  for  an  uptown  car.  He  testifies  that  when  the 
colliding  car  was  within  100  feet  of  the  crossing  the  plaintiff 
was  still  on  the  roadway,  about  eight  yards  from  the  corner; 
that  when  the  plaintiff  started  to  cross  the  track  the  car  was 
about  a  quarter  of  a  block  away;  that  the  motorman  cut  off 
the  power  and  applied  his  brake,  and  that  the  car  was  stopped 
almost  instantly  after  striking  the  wagon. 

Tournabene,  the  motorman  of  the  car  in  question,  testifies 
that  he  saw  the  wagon  on  the  roadway  about  10  feet  from  the 
corner  when  he  was  about  150  feet  from  that  point;  that  he 
rang  his  bell,  and  that  the  wagon  went  on  down  the  street 
until  he  was  within  about  50  feet  of  the  crossing,  when  it 
turned  '^around  and  shot  right  ahead  of  the  car'';  that  he  did 
his  best  to  stop  the  car  before  striking  the  wagon,  and  was 
unable  to  do  so,  but  that  it  was  stopped  on  the  lower  foot 
crossing.     He  also  states  that  he  bad  been   using  all  the 
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power  provided  and  fi^oing:  at  full  speed,  and  that,  after 
shutting  ofi  the  power  and  putting  on  the  brakes,  he  further 
attempted  to  stop  the  car  by  reversing  the  power,  and  that 
he  burned  out  a  fuse. 

Rosche,  the  conductor,  testifies  that  his  attention  was  first 
attracted  by  the  gong  and  by  the  efforts  of  the  motorman  to 
stop  the  car,  and  that  the  plaintiff's  mule  was  then  going  on 
the  track  40  feet  in  front  of  the  car. 

Parker,  a  motorman,  who  had  just  come  off  night  duty» 
and  was  going  home  as  a  passenger  in  the  car  in  question, 
testifies  that  his  attention  was  attracted  by  the  gong;  that 
the  car  was  then  about  75  feet  from  the  corner,  and  that  the 
wagon  gave  some  indication  of  crossing  the  track;  that  ''you 
couldn't  tell,"  however,  whether  it  was  the  purpose  of  the 
driver  to  cross  or  not,  but  that  when  the  car  came  nearer  he 
shot  right  across;  that  the  motorman  had  kept  ringing  his  bell 
and  trying  tQ  stop  the  car,  but  was  unable,  under  the  circnm* 
stances,  to  avoid  the  collision. 

A  number  of  witnesses  were  interrogated  as  to  the  speed  of 
the  car,  and  our  conclusion  is  that  it  was  not  under,  but,  it 
anything,  exceeded,  15  miles  an  hour.  Other  witnesses  were 
interrogated  as  to  the  distance  within  which  a  car  can  be 
stopped,  and  from  the  preponderance  of  the  testimony  it 
appears  that  a  motorman  who  stops  a  car,  such  as  the  one 
in  question— over  30  feet  long,  weighing  14,000  pounds,  and 
traveling  at  the  rate  of  12  miles  an  hour — within  from  100  to 
120  feet,  does  uncommonly  well.  One  of  the  witnesses  sworn 
on  behalf  of  the  plaintiff,  and  professing  to  be  an  expert^ 
testifies  that  a  car  of  that  description,  equipped  with  sand 
boxes,  can  be  stopped  within  15  or  17  feet.  And  one  of  the 
defendant's  witnesses  gave  some  such  testimony,  but  subset 
quently  admitted  that  he  was  in  error. 

Opinion. 

Counsel  for  the  plaintiff  concede  that,  if  the  plaintiff  was 
within  8  yards  of  Marengo  street  when  he  saw  a  car  standing 
at  the  comer  of  Napoleon  avenue,  and  continued,  as  he  un« 
questionably  did,  on  his  course,  the  car  that  he  saw  could  not 
have  traveled,  say  1,000  feet,  and  have  collided  with  his  wagon 
before  the  wagon  cleared  the  track  at  the  Marengo  street 
crossing;  and  they  propound  the  theory  that  another  car  in-^ 
tervened  between  the  plaintiff  and  the  car  that  he  saw  at 
Napoleon  avenue,  the  proposition  being  thus  stated  in  their 
brief:    ''We  think  the  real  truth  in  this  case  is  that  Heebe 
did  look  out  the  first  time,  and  saw  no  car  in  sight;  that  he 
did  look  out  the  second  time,  and  saw  and  heard  no  car  save 
the  one  he  saw  at  Napoleon  avenue,  but  that  the  car  that  did 
the  damage  to  him  was,  when  he  looked  out  the  second  time, 
then  approaching  at  full  speed,  above  the  corner  of  Milan 
street,  hidden  by  a  clump  of  china  ball  trees  in  full  bloom,  in 
June,  just  below  the  corner  of  Milan  street,  on  the  river  side. " 

We  have  not,  in  the  preceding  statement  of  the  case  re« 
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ferred  to  the  trees  thus  mentioned,  because  the  evidence 
entirely  fails  to  show  that  they  could  have  prevented,  or  did 
prevent,  the  plaintiff  from  seeing  any  approaching  car,  be 
(himself)  testifying  that  the  foliage  upon  a  few  trees  men- 
tioned by  him  was  seven  or  eight  feet  above  the  ground,  and 
not  intimating  that  it  had  that  effect,  but  insisting  that  the 
car  which  collided  with  his  wagon  was  the  one  which  he  saw 
standing  at  Napoleon  avenue ;  and  because  it  does  not  at  all 
appear  that  the  defendant  was  responsible  for  the  position  of 
the  trees,  or  for  any  effect  that  they  may  have  had  in  obstruct- 
ing the  plaintiff's  view  of  the  railway;  and  again,  because, 
even  if  the  defendant  were  so  responsible,  and  the  foliage  had 
been  so  dense,  all  the  way  from  Marengo  street  to  Napoleon 
avenue,  as  to  have  concealed  any  car  that  might  have  been 
coming  down,  it  would  have  afforded  the  plaintiff  no  justifica- 
tion for  driving  on  the  railway  without  using  some  precau- 
tions to  find  out  whether  he  could  do  so  in  safety.  On  the 
contrary,  such  a  condition  of  affairs  would  have  made  it  all 
the  more  necessary  for  him  to  have  stopped,  or  at  least  to 
have  looked,  immediately  before  attempting  to  cross  at 
Marengo  street,  since  he  would  not  otherwise  have  been  able 
to  inform  himself  of  the  danger  which  might  threaten  such 
an  attempt.  The  truth,  as  we  conceive  it  to  be,  from  our 
reading  of  the  testimony,  probably  is  that  the  plaintiff  was 
mistaken  in  saying  that  be  was  within  eight  yards  of  the 
Marengo  street  crossing  when  he  saw  the  car  standing  at 
Napoleon  avenue.  He  was  asked,  while  on  the  stand,  the 
length  of  his  mule  and  wagon,  and  he  was  unable  even  to 
approximate  it,  though  they  are  objects  with  which  he  is  nec- 
essarily very  familiar.  What  reason,  then,  is  there  for  sup- 
posing that  he  could,  at  some  subsequent  time,  approximate 
the  distance  between  him  and  the  corner  when  he  looked  out 
of  his  wagon,  on  the  morning  of  the  19th  of  June,  to  see 
whether  a  car  was  coming?  His  statement  of  the  distance 
was  at  most  a  mere  guess;  and  as  we  think,  with  him,  that  it 
was  the  car  that  he  saw  at  Napoleon  avenue  that  collided  witb 
bis  wagon  the  guess  was  wide  of  the  mark,  for,  assuming  that 
the  car  came  down  at  the  rate  of  20  miles  an  hour,  and  that 
plaintiff  was  traveling  no  faster  than  2  miles  an  hour,  he 
must  needs  have  crossed  the  track  in  safety,  since  he  had  con- 
siderably less  than  one-tenth  as  far  to  go  as  the  car.  The 
plaintiff  was,  however,  traveling  at  a  better  speed  than  two 
miles  an  hour,  for  he  says  that  bis  mule  was  fast,  and  that  he 
trotted  on  the  roadway  and  walked  fast  when  he  started  to 
cross  the  track,  and,  as  the  mule  and  his  master  were  return- 
ing home  at  a  time  and  under  circumstances  which  justify  the 
belief  that  the  morning  meal  was  awaiting  them,  it  is  not 
likely  that  he  is  mistaken. 

If  our  conclusion  as  to  the  car  that  did  the  damage  be  cor- 
rect, and  the  plaintiff  made  bis  reconnaisance  at  a  point 
farther  up  the  avenue  than  he  has  stated,  it  seems  most  prob- 
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able  that  the  deplorable  misfortune  which  befell  him  resulted 
from  his  relying  upon  his  judgment  as  to  the  speed  at  which 
the  car  would  travel  as  compared  with  that  of  his  male,  and 
from  his  driving  upon  the  railway  without  again  looking  to 
see  whether  his  judgment  was  correct.  The  rule  that  has 
been  laid  down  in  cases  such  as  this  is  that  the  individual 
must  stop,  look,  and  listen  before  attempting  to  cross  a  rail- 
way, and  it  will  hardly  do  to  substitute  for  it  a  rule  to  the 
effect  that,  being  at  a  distance  from  a  crossing  towards  which 
he  and  an  electric  or  steam  car  are  traveling,  he  may  then 
form  an  opinion  as  to  which  of  the  two  will  get  there  first, 
and,  acting  upon  that  opinion,  essay  the  crossing  without  giv- 
ing himself  further  concern  upon  the  subject.  If  the  car  in 
this  instance  was  traveling  at  no  higher  speed  than  15  miles 
an  hour,  the  defendant  was  not  at  fault,  for,  although  a  rail- 
way company  may  not  always  run  its  cars  at  the  maximum 
rate  allowed  by  law,  regardless  of  the  particular  conditions 
existing  at  the  moment,  there  were  no  particular  conditions 
existing  on  St.  Charles  avenue,  at  a  quarter  to  6  o'clock  on 
the  morning  of  the  19th  of  June,  1901,  which  rendered  it  im- 
proper or  unsafe  to  operate  a  car  at  that  speed.  It  is  likely, 
however,  that  the  car  in  question  was  running  at  a  higher 
rate  of  speed  than  15  miles  an  hour,  and,  in  so  far  as  the 
speed  exceeded  that  rate,  the  defendant  was  at  fault,  since 
that  is  the  maximum  rate  allowed  by  the  ordinances  of  the  city 
at  that  point.  But  the  fault  of  the  defendant  would  not  have 
caused  the  accident  save  for  the  supervening,  and  greater, 
fault  of  the  plaintifi,  who,  as  he  came  down  the  street,  having 
guessed  at  the  probable  speed  at  which  the  car  that  he  saw, 
and  which  he  knew  would  soon  be  in  motion,  would  come 
down,  as  compared  with  the  speed  of  his  mule,  sat  inside  of 
bis  wagon,  where  he  could  see  upon  neither  side,  and,  as  it 
appears,  heard  nothing,  and  drove  into  a  position  where  a 
collision  was  to  have  been  expected  if  his  guess  proved  to  be 
wrong,  and  where,  as  it  turned  out,  a  collision  was  inevitable. 
If  the  defendant  had  stopped  and  looked  and  listened  before 
driving  in  his  hooded  wagon  upon  the  railway  track,  he  could 
and  would  have  seen  the  car  coming  at  high  speed,  and  he 
might  have  governed  himself  accordingly,  or  if  he  had  looked 
or  listened,  even  after  he  had  started  across,  the  accident 
might  readily  have  been  averted ;  since,  as  the  car  struck 
only  the  tire  upon  the  back  of  the  left  hind  wheel  of  the 
wagon,  it  is  evident  that  the  slightest  acceleration  in  the 
movement  of  the  mule  would  have  carried  the  entire  wagon 
beyond  the  danger;  but,  neither  looking  nor  listening,  the 
plaintiff  drove  in  front  of  the  too  rapidly  moving  car  within  a 
distance  so  short  that  the  motorman,  without  his  co-opera- 
tion, was  unable  to  save  the  situation. 

An  effort  was  made  during  the  trial  to  show  that  sand  boxes 
are  necessary  to  the  proper  equipment  of  a  street  car,  and 
that,  if  the  car  in  question   had  been  so  provided,  it  could 
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have  been  stopped  within  a  flhorter  time  and  distance.  The 
petition,  however,  charges  negligence  only  in  the  matter  of 
running  too  fast,  and  makes  no  attack  upon  the  defendant's 
equipment,  and  the  evidence,  as  offered,  was  properly  ex- 
cluded. Moreover,  the  witness  relied  on  to  establish  the 
proposition  stated  is  he  who  testified  that  a  car  over  30  feet 
long,  weighing  over  14,000  pounds,  and  traveling  at  the  rate 
of  $12  miles  an  hour,  can  be  stopped  within  a  minimum  dis- 
tance of  IS  feet,  or  in  less  than  one  second  of  time,  and  we 
think  that  the  credibility  of  his  testimony  is  open  to  ques- 
tion, the  more  particularly  as  it  appears  that  it  took  him,  an 
avowed  expert,  ik  seconds  merely  to  go  through  the  motions 
necessary  to  apply  the  stopping  power.  The  plaintiff  appears 
from  the  evidence  to  be  a  worthy  citizen,  and  the  misfortune 
he  has  sustained  is  greatly  to  be  deplored;  but,  whilst  the 
defendant  is,  perhaps,  not  wholly  free  from  blame,  that  mis- 
fortune is  mainly  attributable  to  the  plaintiff's  own  impru- 
dence, and  its  consequences  cannot  justly  be  visited  upon 
another. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  judgment  appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  there  now  be  judgment  in  favor  of  the 
defendant,  rejecting  the  demand  of  the  plaintiff  at  his  cost  in 
both  courts. 


Kendall  v.  Louisville  &  N.  R.  Co. 

{Court  0/ Appeals  of  Kentucky^  Oct,  28^  /90?.) 
[76  S.  W.  Rep.  376.] 

Railroads — Injury  to  Trespasser — Negligsnce.* 

Decedent,  a  treapasser  in  defendant  railroad  company's  yards,  went 
under  a  car  standing  in  a  train  to  which  no  engine  was  attached,  to 
escape  the  rain,  and  was  therein  seen  by  defendant's  employee, 
whom  he  asked  when  the  train  started,  but  who,  however,  failed  to 
warn  him  of  danger.  Later  he  was  seen  by  another  employee  sitting^ 
on  the  end  of  a  cross-tie,  but  disappeared  from  this  position  before 
the  train  started.  An  engine  was  attached  to  the  train,  and,  as  it 
started  ap,  decedent  was  run  over.  He  stated  before  his  death  that 
he  had  gone  under  the  train  to  escape  the  rain,  and  had  fallen  asleep: 
heldy  that  no  actionable  negligence  in  defendant's  employees  was 
shown. 

*As  to  the  care  due  trespassers  and  licensees  on  railroad  premises, 
«ee  monograph  appended  to  Cincinnati,  H.  %l  D.  R.  Co.  v.  AUer 
(Ohio),  21  Am.  &  Bng.  R.  Cas.,  K.  S.,  304;  Ann  Arbor  R.  Co.  v,  Kinz 
(Ohio),  7  R.  R.  R.  404,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  404  (railroad 
company  merely  suffering  boys  to  play  games  on  part  of  its  premises 
not  liable  for  injury  to  one  of  them  from  caving  of  embankment) ;  foot- 
note  appended  to  Ashworth  v.  Southern  Ry.  Co.  (Ga. ),  5  R.  R.  R.  679, 
28  Am.  &  Eng.  R.  Cas.,  N.  S.,  679;  Clark  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  4  R.  R.  R.  755,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  7.S5  (liabil- 
ity for  death  of  boy  making  short  cut  to  circus  showing  in  railroad 
yards) ;  James  v,  Illinois  Cent.  R.  Co.  (111.),  4  R.  R.  R.  232,  27  Am. 
&  Eng.  R.  Cas.,  N.  S.,  232  (tracks  adjacent  to  station  not  public 
places). 
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Appeal  from  Circait  Court,  Warren  Coanty. 
''Not  to  be  officially  reported." 

Action  by  M.  H.  Kendall,  administrator  of  the  estate  of 
Amos  Kendall,  deceased,  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

W.  L.  Dulaney  and  W.  S.  Pryor,  for  appellant. 
J.  A.  Mitchell,  Edward  W.  Hines,  and  B.  D.  Warfield,  for 
appellee. 

BURNAM,  C.  J.  Amos  Kendall,  a  man  about  30  years  of 
age,  was  injured  by  a  freight  car  in  appellee's  switchyard  at 
Bowling  Green,  Ky.,  on  the  20th  of  January,  1900,  and  died 
two  days  thereafter  from  the  effects  of  the  injury;  and  his 
administrator  brought  this  suit  on  the  4th  day  of  January^ 
1901,  for  damages  for  his  death,  alleging  that  the  accident 
was  due  to  the  negligence  of  the  defendant's  servants  in 
charge  of  the  train  which  inflicted  the  injury.  It  is  also 
alleged  that  the  defendant,  immediately  after  the  accident, 
took  charge  of  the  decedent,  and  assumed  to  give  him  all  nec- 
essary medical  attention,  but  wholly  failed  to  do  so,  and  that 
he  died  from  lack  of  proper  attention  on  its  part.  The  answer 
denied  the  alleged  negligence  of  its  servants,  and  pleaded  and 
relied  upon  the  contributory  negligence  of  the  decedent  in 
bar  of  recovery.  A  trial  before  a  jury  resulted  in  the  return 
of  a  verdict,  pursuant  to  the  direction  of  the  court,  in  favor 
of  the  defendant;  and  plaintiff  has  appealed,  and  insists  that 
there  was  sufficient  evidence  of  negligence  on  the  part  of 
defendant's  employees  to  require  the  submission  of  the  case 
to  the  verdict  of  a  jury. 

The  witnesses  introduced  by  plaintiff  to  prove  the  alleged 
negligence  of  the  railroad  company  were  all  its  employees. 
Charles  Johnson,  defendant's  switchman,  testified  that  the 
injury  occurred  at  about  9:50  o'clock  in  the  morning;  that  he 
saw  deceased  about  the  yards  about  6  o'clock  in  the  morn-* 
ing,  when  he  went  to  get  his  engine  out  of  the  roundhouse; 
that  the  deceased  asked  if  any  cops  (policemen)  ever  came 
around  there,  and  then  asked  at  what  time  a  train  would  be 
going  north;  that  he  told  him  that  the  regular  passenger 
train  left  in  about  10  minutes,  and  pointed  it  out  to  the 
deceased;  that  he  then  asked  when  a  freight  would  leave; 
that  he  told  him  about  7:30  o'clock;  that  he  then  asked 
wheie  a  shoemaker's  shop  was  situated,  and  he  gave  him  the 
location  of  one;  that  about  8  o'clock  he  again  saw  deceased  in 
the  yard  near  the  overhead  bridge  where  the  street  cars  pass 
under  the  railroad;  that  decedent  accosted  him,  and  wanted 
to  know  what  time  the  next  freight  train  would  go  out;  that 
he  told  him  somewhere  from  9  to  9:40;  and  that  he  after- 
wards noticed  him  about  the  switchyard,  talking  to  different 
people.  The  witness  further  testified  that  a  freight  train, 
consisting  of  34  cars,  was  standing  on  the  siding  known  as  the 
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^'Westbrooke  track/' but  that  no  engine  was  attached  to  it, 
and  that,  in  passing  along  the  side  of  this  train  about  30 
minutes  before  the  accident,  he  saw  the  deceased  sitting 
under  one  of  the  cars,  with  his  legs  over  the  rail,  smoking, 
and  that  it  was  raining  at  the  time;  that  deceased  asked  him 
something  about  when  the  train  would  leave,  and  that  he 
responded  to  him  that  he  did  not  know,  and  that  about  25  or 
30  minutes  thereafter  an  engine  was  attached  to  this  train, 
and  it  was  started  forward,  and  that  almost  immediately  he 
heard  a  brakeman  call  out  to  the  engineer  that  a  man  was 
killed ;  that  he  went  to  the  spot,  and  found  the  deceased  with 
both  legs  crushed  above  the  knees;  that  it  never  occurred  to 
him  to  warn  the  deceased  that  he  was  in  any  danger,  as  he 
supposed  he  had  simply  gone  under  the  car  to  get  out  of  the 
rain,  and  would  get  out  before  the  train  started.  William 
Peyton,  a  brakeman  on  the  train,  testified  that  he  saw  the 
deceased  about  10  or  15  minutes  before  the  injury  sitting  on 
the  end  of  a  cross-tie  near  the  point  where  the  injury 
occurred,  and  remarked  to  him  that  it  was  a  rainy,  bad 
morning;  and  he  replied,  ''Yes,  and  very  cold;"  that  he 
passed  on  down  along  the  train  as  far  as  the  caboose,  and 
then  crossed  over  between  the  side  track  on  which  this  train 
was  standing  and  the  main  track,  and  that  in  about  10  or  15 
minutes  the  engine  was  attached  to  the  train  and  started 
back;  that,  before  the  train  started,  deceased  disappeared 
Irom  his  place  at  the  end  of  the  cross-tie,  and  was  not  in 
sight;  that  immediately  after  the  train  started  he  heard 
deceased  call  out,  "Oh,  Lordy!  I  am  killed;"  that  he  went 
to  the  point,  and  found  deceased  caught  under  the  brake 
beams  of  the  car.  After  deceased  was  rescued  he  said  that 
he  had  gone  under  the  car  to  shelter  from  the  rain,  and  had 
fallen  asleep,  and  was  awakened  by  the  wheels  of  the  car 
passing  over  him.  This  was  substantially  all  of  the  testi- 
mony for  the  plaintiff.  The  testimony  of  the  defendant  con- 
duces to  show  that  the  deceased  was  at  once  placed  in  charge 
of  competent  surgeons,  and  every  necessary  attention  given 
bim  until  his  death,  two  days  later.  After  his  injury, 
decedent  told  numerous  persons  that  he  had  lost  sleep  the 
night  before,  had  gone  under  the  car  to  get  out  of  the  rain, 
and  while  there  fell  asleep. 

Deceased  was  plainly  a  trespasser,  and  the  only  duty  im- 
posed by  law  upon  the  defendant  was  to  avoid  injuring  him 
after  he  had  been  discovered  in  a  position  of  peril.  There  is 
no  proof  that  appellee's  servants  discovered  his  danger  in 
time  to  prevent  the  injury.  It  is  true  that  he  was  seen,  some 
half  hour  before  the  train  started,  sitting  under  the  car, 
smoking;  but  the  reasonable  presumption  was  that  be  appre- 
ciated the  danger  of  his  position,  and  would  get  out  before 
the  train  started,  and  in  fact  he  did  so,  and  then  seems  to 
have  deliberately  gone  back  under  the  car,  apparently  for  the 
purpose  of  stealing  a  ride.     The  testimony  fails  to  support 
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the  charge  that  the  death  resulted  from  a  lack  of  proper  atten- 
tion on  the  part  of  the  defendant.  Being  a  trespasser  at  the 
time  of  his  injury,  appellee  was  under  no  legal  obligation  to 
give  hira  medical  attention ;  but,  as  a  matter  of  fact,  it  did 
put  him  in  charge  of  competent  and  reputable  physicians  and 
surgeons. 

After  a  careful  examination  of  the  whole  case,  we  are  of  the 
opinion  that  the  trial  court  did  not  err  in  sustaining  the 
motion  for  a  peremptory  instruction.    Judgment  affirmed. 


North  Chicago  St.  R.  Co.  v.  Johnson. 

(Supreme  Court  of  Illinois^  Oct.  26, 190 j,) 
[68  N.  E.  Rep.  463.] 

Street  Reilweys — Personel  Injuries — Operetion  of  Cer— Measure  of 
Care — I  nstructions.* 
In  an  action  against  a  street  car  company  for  injnriea  to  a  child  on 
the  track,  an  Instruction  that  it  is  the  duty  of  the  company's  serv- 
ants, in  operating  its  cars,  to  take  reasonable  measure  to  avoid  inju- 
ries to  persons  on  the  street,  is  not  objectionable  as  calculated  to 
give  the  jury  to  understand  that  the  rights  of  the  injured  person  in 
the  street  were  superior  to  those  of  the  street  car  company,  or  as  re- 
quiring the  gripman  to  look  in  any  particular  direction. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Charles  S.  Johnson,  as  administrator,  against 
the  North  Chicago  Street  Railway  Company.  From  a  judg- 
ment for  plaintifi,  defendant  appeals.    Affirmed. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  Gurley,  of  coun- 
sel), for  appellant. 
Jno.  F.  Waters,  for  appellee. 

WILKIN,  J.  Appellee,  in  an  action  against  appellant  in 
the  superior  court  of  Cook  county,  recovered  a  judgment  for 
causing  the  death  of  his  intestate.  The  deceased  was  a  boy 
4  years  old,  and  while  crossing  the  track  of  appellant  at  the 
crossing  of  Center  and  Sedgwick  streets  and  Lincoln  avenue, 
in  the  city  of  Chicago,  on  the  23d  day  of  October,  1894,  was 
struck  and  killed  by  one  of  appellant's  cars.  There  have 
been  three  trials  of  the  case,  each  of  which  resulted  in  a  ver- 
dict for  plaintifi,  the  first  being  set  aside  by  the  trial  court 
and  the  .  second  reversed  upon  appeal  to  the  Appellate 
Court.  The  third  trial  resulted  in  a  verdict  for  $3,500, 
upon  which,  after  a  remittitur  of  $750,  judgment  was  rendered 
for  $2,750.  From  a  judgment  of  affirmance  rendered  by  the 
Appellate  Court,  appellant  prosecutes  this  further  appeal. 

The  sole  ground  of  reversal  here  urged  is  that  the  trial  court 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  foot-note  appended 
to  Adams  v.  Camden  &  Suburban  Ry.  Co.  (N.  J.),  8  R.  R.  R.  790,  3t 
Am.  &  Bng.  R.  Cas.,  N.  8.,  790. 
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erred  in  its  instructions  to  the  jury.  The  second  and  fourth 
instructions  given  to  the  jury  at  the  request  of  the  plaintiff 
are  objected  to.  The  second  is  to  the  effect  that  it  is  the  duty 
of  the  company's  servants  in  operating  its  cars  upon  the  pub- 
lic streets,  ''to  be  on  the  lookout  and  to  take  reasonable 
measures  to  avoid  injuries  to  persons  on  the  streets."  It  is 
in  conformity  with  the  law  as  announced  by  this  court  in 
Chicago  City  Railway  Co.  v.  Jennings,  157  111.  274,  41  N.  E. 
629,  and  North  Chicago  Electric  Railway  Co.  v.  Peuser,  190 
111.  67.  60  N.  E.  78.  The  instruction  is  not  calculated  to  give 
the  jury  to  understand  that  the  right  of  the  deceased  in  the 
street  was  superior  to  that  of  the  street  car  company,  as  con- 
tended by  counsel  for  the  appellant,  nor  did  it  require  the 
gripman  who  was  in  control  of  the  car  to  look  in  any  par- 
ticular direction,  as  is  assumed  in  the  argument.  It  imposed 
upon  the  company  the  duty  of  recognizing  the  fact  that  per- 
sons had  a  right  to  the  lawful  use  of  the  street,  and  in  running 
its  cars  to  take  reasonable  care  to  discover  such  persons  and 
avoid  injury  to  them.  There  was  no  error  in  giving  the 
second  instruction.  The  fourth  relates  to  the  damages,  and 
is  almost  a  literal  copy  of  an  instruction  approved  by  this 
court,  adopting  the  opinion  of  the  Appellate  Court,  in  Balti- 
more &  Ohio  Southwestern  Railway  Co.  v.  Then,  159  111.  535, 
42  N.  E.  971.     It  was  properly  given. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 


Delphia  v.  Rutland  R.  Co. 

{Supreme  Court  of  Vermont ^  Addison^  Nov.  jo,  1903.) 

[56  AtL  Rep.   279.] 

Railroads— Duty  to  Fence — To  Whom  Owed— Injury  to  Cattle. 

V.  S.  3874^3877,  require  railroads  to  constrncl  fences,  and  provide 
for  their  construction  in  case  of  neglect  by  the  railroad,  but 
further  provide  that  the  foregoing  provisions  shall  not  apply 
when  the  railroad  has  paid  the  adjoining  owner  for  their 
construction,  in  case  of  whose  failure  so  to  do,  the  railroad 
may  do  it,  and  recover  from  him.  There  is  alro  a  provision  impos- 
ing liability  for  damage  to  cattle :  held,  that  the  duty  to  fence  is  to 
the  adjoining  owners,  and  not  to  the  public,  and  an  owner  of  stock 
cannot  recover  for  its  injury  where  it  entered  the  track  from  the 
unfenced  land  of  another  person. 

Exceptions  from  Addison   County  Court;  Watson,  Judge. 

Action  by  Arthur  Delphia  against  the  Rutland  Railroad 
Company.  There  was  judgment  for  defendant,  and  plaintiff 
excepts.     Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TYLER,  MUNSON, 
START,  and  STAFFORD,  JJ. 

(    Cushman  &  Russell,  for  plaintiff. 

P.  M.  Meldon  and  H.  H.  Powers,  for  defendant. 
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STAFFORD,  J.     The  "Vermont  Statutes  require  a  railroad 
to  construct  and  maintain  on  the  sides  of  its  road  a  good  and 
sufficient  fence  (section  3874),  and  provide  that,  if  it  fails  to 
do  so,  any  peiEon  aggrieved  may  construct  it,   in  ¥^bich 
case  the  selectmen  of  the  town   may  appraise  the  value,  and 
the  railroad  shall  pay  (section   3875),  but  declare  that  the 
provisions  requiring  the  construction  and  maintenance  of 
fences  shall  not  apply  to  a  case  where  the  railroad  has  settled 
with  and  paid  the  landowner  for  building  and  maintaining 
them  (section  3876),  and,  if  the  person  so  paid  for  keeping 
up  the  fence  neglects  to  do  so,  the  railroad  may  do  it,  and  re- 
cover the  expense  of  such  person  or  his  grantee  (section 
3876),  and  that  until  such  fences,  as  well  as  sufficient  cattle 
guards  at  farm  and   highway  crossings,  are  duly  made,  the 
railroad  shall  be  liable  for  the  damage  done  by  agents  or 
engines  to   cattle,     horses,   or  other    animals    thereon,   if 
occasioned  by  want  of  such  fenced  and  guards  (section  3877). 
The  plaintiff  occupied  a  lot  abutting  to  the  west  upon   the 
defendant's  right  of  way.     There  was  no  fence  between   this 
lot  and  the  railroad.     Next  south  of  the  plaintiff's  lay  the  lot 
of  another  owner,  also  abutting  to  the  west  upon  the  defend- 
ant's right  of  way,  and  likewise  unfenced.     The  plaintiff's 
horse,  which  was  tethered  to  a  stone  upon  the  plaintiff's  land, 
became  frightened  by  a  passing  train,  ran  with  his  weight 
into  the  lot  of  this  adjoining  owner,  and  from  that  lot  to  the 
track,  in  front  oi  the  locomotive,  and  was  killed.     The  ques- 
tion is  whether  the  plaintiff  can  recover  the  value  of  the 
horse;  and  this  depends  upon  whether  the  defendant's  doty 
to  maintain  a  fence  at  the  place  where  the  horse  passed  from 
private  land  to  the  defendant's  right  of  way  was  a  duty  from 
the  defendant  to  the  plaintiff,  as  one  of  the  general  public,  or 
only  from  the  defendant  to  the  abutting  owner  at  that  point, 
for  the  horse  was  not  rightfully  upon  the  land  of  the  abutting 
owner,  directly  from  which  he  escaped  to  the  track. 

The  plaintiff  contends  that  the  duty  was  one  which  the  de- 
fendant owed  to  the  general  public;  but  this  cannot  be  held 
without  disregarding  that  section  of  the  statute  which  de- 
clares that  there  shall  be  no  liability  for  want  of  a  fence  in 
case  the  landowner  has  been  paid  or  settled  with  for  building 
it,  for  that  clearly  recognizes  the  right  of  the  abutting  owner 
to  waive  the  building  of  the  fence  against  his  own  land — a 
thing  he  could  not  do  if  it  was  a  duty  from  the  railroad  to 
others  than  himself  and  those  rightfully  in  possession  under 
him.  In  this  respect  the  statute  distinguishes  between  fences 
and  cattle  guards.  Whether  a  distinction  is  made  between 
cattle  guards  at  public  or  highway  crossings  and  those  at 
private  or  farm  crossings,  we  are  not  called  upon  to  decide; 
nor  are  we  bound  to  find  the  statute  wise,  or  even  logical  and 
consistent  throughout.  It  is  enough  that  the  two  sections, 
having  stood  side  by  side  for  more  than  50  years,  must  be 
read  together,  and  each,  if  possible,  be    given  some  force. 
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We  do  not  understand  that  oar  decision  is  in  conflict  with 
any  previous  holding  of  this  court.  In  Quimby  &  Rogan  v. 
B.  &  M.  R.  Co.,  71  Vt.  301,  45  Atl.  223,  the  horse  escaped 
through  a  defective  cattle  guard  at  a  highway  crossing. 
Such  was  the  fact  in  Harwood  v.  Bennington  &  Rutland  R« 
Co.,  67  Vt.  664,  32  Atl.  721.  And  those  are  the  only  cases 
claimed  to  be  inconsistent  with  the  view  we  are  now  adopt- 
ing. On  the  other  band,  in  Smith  v.  Barre  R.  Co.,  64  Vt. 
21,  23  Atl.  632,  the  principle  of  the  present  decision  was  dis- 
tinctly recognized  and  applied.  There  the  plaintiff's  horse 
was  being  pastured  by  one  whose  pasture  itself  did  not  abut 
upon  the  railroad,  but  whose  meadow,  adjoining  the  pasture, 
did.  The  horse  escaped  from  the  pasture  to  the  meadow, 
and  thence,  for  want  of  a  sufficient  fence,  to  the  track.  The 
case  turned  upon  the  question  whether' the  horse  was  right- 
fully in  the  meadow;  and  it  was  considered  that  he  was,  be- 
cause, it  being  the  duty  of  the  owner  of  the  pasture  to  con- 
fine him,  he  was  in  the  meadow  either  by  consent  or  fault  of 
the  abutting  owner,  and  so  the  owner  of  the  horse  stood  in 
the  right  of  the  owner  of  the  meadow.  ''The  statute  requir- 
ing a  railroad  to  fence  its  track,"  said  the  court  in  that  case, 
'Ms  for  the  protection  of  the  landowners  through  whose  land 
it  runs." 

Judgment  affirmed. 

Mathiesen  v.  Omaha  St.  Ry.  Co. 

{Supreme  Coutt  of  Nebraska^  Oct.  21  ^  1903.) 
[97  N.  W.   Rep.  243.] 

Accident  on  Track— M utual   Rights  of  Street  Railways  and  Ordinary 
Travelers.* 

Klectrlc  street  railway  companiea  and  ordinary  travelers  upon  the 
thoroughfares  of  a  city  are  obligated  to  observe  equal  degrees  of 
care  to  avoid  accidents.  Neither  has  a  right  of  way  superior  to  that 
of  the  other.  Street  Railway  Co.  v,  Cameron,  61  N.  W.  606,  43  Neb. 
297,  followed. 
Negligence  and  Contributory  Negligence— Question  for  Jury. 

Issues  both  of  primary  and  of  contributory  negligence  are  ordinar- 
ily questions  of  fact  for  a  jury. 

Accident  on  Street  Railway  Track— Negligence— Speed— Ordinances.! 
When,  in  an  action  against  a  street  railway  company   for  damages 

*As  to  the  mutual  rights  and  obligations  of  street  railways  and 
other  users  of  streets,  see  foot-note  appended  to  Adams  i/.  Camden  St 
Suburban  Ry.  Co.  (N.  J.),  8  R.  R.  R.  790,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  790,  where  all  the  preceding  authorities  in  this  series 
are  collected;  foot-note  appended  to  McFarland  v.  Consolidated 
Traction  Co.  (Pa.),  8  R.  R.  R.  673,  31  Am.  &  Kng.  R.  Cas.,  N.  S., 
673  (right  of  others  to  use  street  railway  tracks). 

tAs  to  whether  speed  in  violation  of  ordinance  is  negligence,  see 
foot-note  appended  to  Jones  v,  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  7 
R.  R.  R.  702,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  702;  Southern  Ry.  Co. 
V.  Aldridge  (Vs.),  7  R.  R.  R.  59,  30  Am.  A  Eng.  R.  Cas.,  N.  8., 
59;  Shatto  v.  Erie  R.  Co.  (C.  C.  A.),  7  R.  R.  R.  127,  30  Am.  A  Eng. 
R.  Cas.,  N.  S.,  127;  Haines  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.), 


778       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Mathieaen  v.  Omaha  St..Rj.  Co 

reaalting  from  a  collision  with  a  private  vehicle,  the  rate  of  speed 
of  a  railway  car  is  material  to  the  controversy,  and  there  is  evidence 
from  which  it  may  be  ascertained,  a  city  ordinance  regulating^  aach 
speed  is  competent  evidence,  as  bearing^  upon  the  question  of  negli- 
gence. 

Same— Same — Same — Evidence,  t 

A  nonexpert,  who  can  testify  to  the  rate  of  speed  of  a  street  raiU 
way  car  only  as  the  result  of  a  mathematical  calculation  made  after 
the  event,  is  not  a  competent  witness  on  the  subject. 

Coiximissioners'  Opinion.     Department  No.  i. 
'^Not  to  be  officially  reported." 

On  rehearing.     Reversed. 

For  former  opinion,  see  92  N.  W.  639. 

AMES,  C.  This  is  a  rehearing  from  a  decision  in  the  sanae 
case  at  a  former  term  of  the  court.     92  N.  W.  639.     The  argn* 

1  R.  R.  R.  627,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  627;  Edwards  v, 
Chicago  A  A.  Ry.  Co.  (Mo.),  2  R.  R.  R.  333«  25  Am.  &  Kng.  R.  Cas., 
N.  S.,  333;  Kansas  City  Suburban   Belt  Ry.  Co.  v.  Herman  (Kan.), 

2  R.  R.  R.  577,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  577;  note  appended  to 
Martin  v.  Chicago  R.  I.  A  P.  R.  Co.  (Iowa),  1  R.  R.  R.  397,  2i 
Am.  A  Eng.  R.  Cas.,  K.  8.,  397  (liability  for  injury  to  servant  as 
affected  by  speed  in  violation  of  ordinance) ;  notes,  9  Am.  A  Eng.  R. 
Cas..  N.  8..  444;  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  119;  5  Am.  A  Eng. 
R.  Cas.,  N.  8.,  186  (killing  stock  in  municipalities) ;  20  Am.  A 
Eng.  R.  Cas.,  N.  S.,  225;  Illinois  Cent.  R.  Co.  v.  Ashline  (111.),  9 
Am.  A  Eng.  R.  Cas.,  N.  8.,  702  (whether  negligence  per  se) ;  Ward 
V,  Illinois  C.  R.  Co.  (Ky.),  18  Am.  A  Eng.  R.  Cas.,  N.  8.,  689  (injury 
to  trespasser);  Jackson  v.  Kansas  City,  Ft.  8.  A  M.  R.    Co.    (Mo.}f 

19  Am.  A  Eng.  R.  Cas.,  N.  8.,  99  (must  have  been  proximate  cause) ; 
Knopf  V.  Philadelphia  W.  A  B.  R.  Co.  (Del.),  20  Am.  A  Eng.  R. 
Cas.,  N.  S.,  172;  Neal  v.  Carolina  Cent.  R.  Co.  (N.  Car.),  18  Am.  A 
Eng.  R.  Cas.,  N.  8.,  51  (effect  of  where  else  contributory  negligence)  ; 
Cleveland,  C,  C.  A  St.  L.  Ry.  Co.  v.  Tartt  (C.  C.  A.),  18  Am. 
A  Eng.  R.  Cas.,  N.  8.,  226  (cannot  be  complained  of  by  trespasser) ; 
Jackson  v.  Kansas  City,  Ft.  8.  A  M.  R.  Co.  (Mo.),  19  Am.  A  En«r. 
R.  Cas.,  N.  8.,  99;  Peterson  v.  8t.  Louis,  I.  M.  A  8.  Ry.  Co.  (Mo.), 
18  Am.  A  Eng.  R.  Cas.,  K.  8.,  161  (where  also  failure  to  look  and 
listen  at  crossing) ;  Chicago,  etc.,  R.  Co.  v,  Mochell  (111.),  23  Am. 
A  Eng.  R.  Cas.,  N.  8.,  927;  Graney  v.  8t.  Louis,  I.  M.  A  S. 
Ry.  Co.  (Mo.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  187;  Illinois  Cent.  R. 
Co.  V.  Ashline  (111.),  9  Am.  A  Eng.  R.  Cas.,  K.  8.,  702;  Wash- 
ington Southern  Ry.  Co.  v.  Lacey  '^Va. ),  6  Am.  A  Eng.  R. 
Cas.,    N.    8.,    782;  Hutchinson    v.    Missouri    Pac.    Ry.    Co.    (Mo.), 

20  Am.  A  Eng.  R.  Cas.,  N.  8.,  700  (contributory  negligence 
and  speed  in  violation  of  ordinance  at  crossing);  Adams  v. 
Southern  Ry.  Co.  (C.  C.  A.),  9  Am.  A  Eng.  R.  Cas.,  N.  S  , 
747;  Western  A  A.  R.  Co.  v.  Stafford  (Ga.),  5  Am.  A  Eng.  R. 
Cas.,  N.  8.,  172;  Vant  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  12 
Am.  A  Eng.  R.  Cas.,  N.  S.,  470  (speed  in  violation  of  ordinance  does 
not  affect  contributory  negligence  in  failing  to  stop,  look,  and  listen 
at  private  crossing) ;  Sutherland  v.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
(Ind.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  424  (where  also  contributory 
negligence);  Overtom  v,  Chicairo  A  E.  I.  R.  Co.  (111.),  15  Am.  A 
Eng.  R.  Cas.,  N.  S.,  849;  Chicago  &  A.  R.  Co.  v.  Winters  (111.),  12 
Am.  A  Eng.  R.  Cas.,  N.  8.,  93;  Barfield  v.  Southern  Ry.  Co.  (Ga.), 
15  Am.  A  Eng.  R.  Cas.,  N.  8.,  735;  Reidel  v,  Phila.,  W.  A  B.  R.  Co. 
(Md.),  10  Am.  A  Eng.  R.  Cas.,  N.  8.,  91. 

{As  to  what  evidence  is  admissible  to  show  the  rate  of  speed  of  a 
train  or  car,  see  Stone  v.  Boston  A  M.  R.  R.  (N.  H.),  8  R.  R.  R. 
82,  37    Am.  A  Eng.  R.  Cas.,  N.  8.,  82  (speed    on  other    occasions); 
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ment,  which  was  far  more  thorough  and  exhaustive  than  that 
at  the  former  hearing,  has  convinced  us  that  the  previous  de- 
cision is  erroneous.  It  is  unnecessary  to  repeat  the  recita- 
tion of  iacts  contained  in  the  former  opinion,  but  it  should 
be  supplemented  by  reference  to  an  important  circumstance 
which  we  overlooked,  or  to  which  we  did  not  give  due  weight, 
at  the  time  of  its  preparation.  At  the  point  where  the  plain- 
tiff attempted  to  cross  the  railway,  there  was  upon  the  side 
of  the  street  from  which  the  car  was  approaching  a  church 
building,  occupying  a  city  lot.  To  the  longer  side  of  this 
lot  the  street  occupied  by  the  railway  tracks  is  adjacent,  and 
immediately  beyond  the  lot  there  is  an  alley.  Still  further 
away,  and  from  150  to  200  feet  from  the  scene  of  the  acci- 
dent, is  a  building  called  ^'Flats.''  The  plaintiff  testified 
that  when  he  first  saw  the  approaching  car  it  was  opposite  or 
alongside  this  latter-mentioned  building,  but  admitted  that 
he  did  not  see  the  structure.  It  is  possible,  however,  that  he 
was  able  to  judge  of  the  relative  positions  of  the  building  and 
of  the  car  because  of  his  knowledge  of  the  existence  of  the 
former,  and  of  its  position  relative  to  other  objects  in  their 
neighborhood,  and  between  it  and  himself;  and  we  have  con- 
curred in  the  opinion  that  whether  he  was  so  or  not  is  a 
question  of  fact,  affecting  the  weight  and  credibility  of  his 
testimony,  which  is  within  the  province  of  the  jury  to  decide. 
Obviously  the  position  of  the  car,  if  it  can  be  ascertained,  at 
or  immediately  before  the  time  when  the  plaintiff  reached 
the  crossing,  has  an  important  bearing  upon  the  issues  both 
of  primary  and  of  contributory  negligence,  which  are  also  or- 
dinarily questions  of  fact  for  the  jury. 

It  is  evident  from  the  circumstances  of  the  accident,  as  de- 
tailed by  the  plaintiff  himself,  that  he  formed  no  judgment 
at  the  time,  and  made  no  observations  enabling  him  so  to  do, 

foot-note  appended  to  Atlanta,  K.  &  N.  Ry.  Co.  v.  Strickland  (Ga.), 
7  R.  R.  R.  35,  30  Am.  A  Eng.  R.  Cas.,  N.  S.,  35  (opinion  of  nonexpert 
competent) ;  foot-note  appended  to  Mathieaon  v.  Omaha  St.  Ry.  Co. 
(Neb.),  6  R.  R.  R.  469,  29  Am.  A  Eng.  R.  Caa.,  N.  8.,  469  (opinion 
of  nonexpert  admissible) ;  Knoz  v,  Philadelphia  dt  R.  Ry.  Co. 
(Pa.),  4  R.  R.  R.  371,  27  Am.  &  Bng.  R.  Cas.,  N.  8.,  371  (sufficiency 
of  evidence) ;  Ha  worth  v,  Kansas  City  Sonthern  Ry.  Co.  (Mo.),  3  R. 
R.  R.  235,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  235  (competency  of  section 
hand  to  testify);  foot-note  appended  to  Union  Pac.  R.  Co.  v,  Buzicka 
(Neb.),  5  R.  R.  R.  64,  28  Am.  &  Eng.  R.  Cas.,  N.  8.,  64  (opinion  of 
nonexpert  admissible) ;  note,  appended  to  McVey  v,  Chesapeake  &  O. 
Ry.  Co.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas.,  N.  8.,  788  (opinion  of 
nonexpert  admissible) ;  Rouse  V.Detroit  Electric  Ry.  (Mich.),  22 
Am.  &  Eng.  R.  Cas.,  N.  8.,  650  (speed  of  cars  on  other  occasions) ; 
Schneider  v.  Market  St.  Ry.  Co.  (Cal.),  23  Am.  &  Eng.  R.  Cas., 
N.  8.,  692;  8t.  Louis,  etc.,  Ry.  Co.  v,  Stewart  (Ark.),  20  Am.  &  Eng. 
R.  Cas.,  N.  8.,  571  (sufficiency  of  evidence  of  negligence);  Daubert 
V.  Delaware,  L.  &  W.  R.  Co.  (Pa.),  21  Am.  &  Eng.  R.  Cas.,  N. 
8.,  456;  Stafford  v.  Chippewa  Val.  Elec.  R.  Co.  (Wis.),  23  Am.  & 
Eng.  R.  Cas.,  N.  8.,  364  (sufficiency  of  evidence);  Cook  v,  Los 
Angeles  &  P.  Electric  Ry.  Co.  (Cal.),  23  Am.  A  Eng.  R.  Cas.,  N.  8., 
69;  Highland,  etc.,  Ry.  Co.  v,  Sampson  (Ala.),  5  Am.  A.  Eng.  R. 
Cas.,  N.  8.,  720  (testimony  of  nonexpert). 
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concerDiDg  the  speed  of  the  car;  bat  he  was  asked,  as  a  wit- 
ness, whether  he  could  now  tell  the  rate  of  its  motion. 
Objection  was  made  and  sustained  to  his  competency  to 
testify  upon  this  point.  It  is  plain  that  he  could  at  the  time 
of  the  trial  have  had  no  opinion  on  this  matter,  except  such 
as  was  drawn  by  inference,  or  calculated  from  a  knowledge  of 
the  relative  positions  of  the  two  vehicles,  and  the  speed  at 
which  his  own  was  moving.  This  is  an  inference  neither 
calling  for  the  opinion  of  an  expert,  nor  one  which  the  plain- 
tiff had  greater  opportunities  for  correctly  making  than  had 
the  jury;  and,  as  it  was  a  subject  peculiarly  within  their 
province,  we  are  of  opinion  that  the  objection  was  properly 
sustained. 

Consistently  with  the  conclusion  at  which  we  have  now 
arrived,  viz.,  that  the  testimony  of  the  plaintiff  furnished  data 
from  which  the  jury  might  have  ascertained  by  calculation  the 
speed  of  the  car,  the  reason  given  in  the  former  opinion  for 
upholding  the  ruling  of  the  district  court  excluding  the  city 
ordinance  from  evidence  no  longer  applies.  The  admissi- 
bility of  the  ordinance,  under  such  circumstances,  is  con- 
clusively established  by  the  decision  of  this  court  in  Omaha 
Street  Railway  Company  v.  Duvall,  40  Neb.  29,  58  N.  W.  531. 

With  respect  to  another  matter  much  discussed  in  the  argu- 
ment, we  think  this  court  has  already  impliedly,  if  not  ex- 
pressly, adopted  the  principle,  which  seems  to  us  to  be  just 
and  reasonable,  that  an  electric  street  railway  company  and 
an  ordinary  traveler  upon  the  thoroughfares  of  a  city  are 
obligated  to  observe  equal  degrees  of  care  to  avoid  accidents. 
Omaha  Street  Railway  Co.  v.  Cameron,  43  Neb.  297, 61  N.  W, 
606.     Neither  has  a  right  of  way  superior  to  that  of  the  other. 

For  the  foregoing  reasons,  it  is  recommended  that  the 
former  decision  of  this  court  be  vacated  and  set  aside,  and 
that  the  judgment  of  the  district  court  be  reversed  and  a  new 
trial  granted. 

HASTINGS  and  OLDHAM,  CC,  concur. 

PER  CURIAM.  The  conclusions  reached  by  the  Commis- 
sioners are  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendations  made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Lewis  v.  Maysville  &  B.  S.  R.  Co. 

(Court  0/ Appeals  of  Kentucky^  Nov,  13^  1903.) 
[76  S.  W.  Rep.  526.] 

Removal  of  Causes— Diverse    Citizenehip— Foreign    Corporationa — 
Citizenship  of  Stoclcholders— Presumptions. 
Const.  §  211,  declares  that  no  railroad  corporation   organised  under 
the  laws  of  another  state  doing  business  in  Kentucky  shall  have  the 
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right  of  eminent  domain  or  the  power  to  acquire  real  estate  tintil  it 
shall  haye  become  a  body  corporate  in  accordance  with  the  laws  of 
Kentucky.  Ky.  St.  1899,  g  841,  provides  that  no  company  or  corpora- 
tion organised  under  the  laws  of  any  other  state  shall  maintain  any 
railway  in  Kentucky  until  it  shall  have  become  a  citizen,  resident, 
and  corporation  of  the  state :  held,  in  a  suit  against  a  foreign  rail- 
road corporation  which  attempted  to  remove  the  case  to  the  federal 
court,  that  the  word  "corporation"  in  Const.  §  211,  and  the  words  * 'com- 
pany, "etc.,  in  Ky.  St.  1899,  §  841,  referred  to  the  corporation  as  a 
legal  entity,  and  not  to  its  stockholdei's,  and  the  court  would  presume 
for  purposes  of  jurisdiction  that  the  stockholders  were  citizens  of  the 
foreign  state. 

Injury  to  Lessee's  Servant — Negh'gence  of  Lessee— Liability  of  Lessor.* 
A   servant   in    the   employ    of  a  lessee   railroad  company,  injured 
through  the  negligence  of  his  employer  alone,  has  no  cause  of  action 
against  the  lessor  company. 

Appeal  from  Circuit  Court,  Mason  County. 

'* Not  to  be  officially  reported." 

Action  by  G.  J.  Lewis  against  the  Maysville  &  Big  Sandy 

*As  to  whether  a  lessor  railroad  is  liable  for  its  lessee's  negligence, 
see  Brown  v,  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  5  R.  R.  R. 
621,  28  Am.  A  Sng.  R.  Cas.,  N.  S.,  621  (liable  for  injuries  to  lessee's 
servant);  Smith  v.  Atlanta  &  C.  R.  Co.  (N.  Car.),  5  R.  R.  R. 
659,  28  Am.  A  Eng.  R.  Cas.,  N.  8.,  659  (liable  for  injury  to  lessee's 
servant) ;  Davis  v.  Atlanta  &  C.  A.  L.  Ry.  Co.  (8.  Car.),  3  R.  K.  R. 
317,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  317  (liable  for  negligence  of  lessee 
causing  accident  at  public  crossing);  M'Cabe  v.  Maysville  &  B.  S. 
R.  Co.  (Ky.),  1  R.  R.  R.  940,  24  Am.  &  Eng.  R.  Cas.,  N.  S..  940 
(liable);  Sias  v,  Rochester  Ry.  Co.  (N.  Y.),  1  R.  R.  R.  167,  24  Am. 
&  Eng.  R.  Cas.,  N.  S.,  167  (not  liable  for  injury  to  lessee's  passen- 
ger caused  by  obstruction  near  track) ;  notes,  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  847  (liable) ;  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  665  (liability 
of  lessor  for  defects  in  construction);  Pierce  v,  N.  Car.  R.  Co. 
(N.  Car.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  666  (lessor  liable  for 
lessee's  negligence  in  ejecting  trespasser) ;  Denver  dt  R.  G.  R.  Co.  v. 
Roller  (C.  C.  A.),  18  Am.  &  Eng.  R.  Cas.,  N.  8.,  595  (liable);  An- 
derson V,  Union  Terminal  R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  834  (lessor  liable  for  lessee's  negligence  in  allowing  obstruction 
to  be  in  street  in  violation  of  contract);  Chicago,  R.  1.  &  P.  Ry.  Co. 
9.  Poaten  (Kan.),  11  Am.  &  Eng.  R.  Cas.,  N.  8.,  138  (liable  for 
injury  to  passenger  on  leased  line) ;  Central  of  Ga.  Ry.  Co.  v.  Wood 
(Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  8.,  906  (liability  for  negligence 
of  company  permitted  to  use  tracks  in  killing  stock) ;  Little  Rock  & 
Ft.  8.  Ry.  Co.  V,  Daniels  (Ark.),  19  Am.  &  Eng.  R.  Cas.,  N.  8., 
609  (not  liable  where  road  leased  under  statutory  authority) ;  lyouis- 
ville  &  N.  R.  Co.  v.  Breeden  (Ky.),  23  Am.  &  Eng.  R.  Cas.,  N.  8., 
131  (liable  for  torts  of  lessee) ;  Chesapeake  &  O.  R.  Co.  v.  Osborne 
(Ky.),  2  Am.  &  Eng.  R.  Cas.,  N.  8.,  156  (liable  for  expulsion  of 
lessee's  passenger) ;  8chaefer  v.  City  of  Fond  du  Lac  (Wis.),  11  Am. 
A,  Eng.  R.  Cas.,  N.  8.,  342  (liable  for  injuries  caused  by  defective 
track);  Banks  v.  Georgia  R.  &  Bk.  Co.  (Ga.),  20  Am.  &  Eng.  R. 
Gas.,  K.  8.,  225  (lessor  not  liable  for  injuries  to  lessee's  employees 
caused  by  negligence  of  their  fellow  servant,  where  statutory  au- 
thority to  lease  road);  Chicago  &  E.  R.  Co.  v.  Meech  (111.),  7  Am. 
&  Eng.  R.  Cas.,  N.  8.,  667;  City  of  Raleigh  v,  N.  Car.  R.  Co. 
(N.  Car.),  23  Am.  &  Eng.  R.  Cas.,  K.  8.,  953;  Harden  v.  N.  Car.  R. 
Co.  (N.  Car.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  895;  Lee  v.  8outhern 
Pac.  R.  Co.  (Cal.),  7  Am.  &  Eng.  R.  Cas.,  N.  8.,  656;  Perry  v. 
Western  N.  Car.  R.  Co.  (K.  Car.),  21  Am.  &  Eng.  R.  Cas.,  N.  8., 
659;  Little  Rock,  etc.,  Ry.  Co.  v.  Daniels  (Ark.),  19  Am.  &  Eng.  R. 
Cas.,  N.  8.,  609  (railway  subject  to  sale  to  satisfy  liability  of  lessee). 


782       Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas.  N  S 

Lewia  v,  Majsyille  Sl  B.  S.  R.  Co 

Railroad  Company.     From  a  judgment  ordering  removal  of 
the  cause  to  the  federal  court,  plaintiff  appeals.    Affirmed. 

A.  T).  Cole,  for  appellant. 

E.  L.  Worthington,  for  appellee. 

BURNAM,  C.  J.  The  appellant,  G.  J.  Lewis,  an  employee 
of  the  Chesapeake  &  Ohio  Railway  Company,  brought  this 
suit  against  the  Maysville  &  Big  Sandy  Railroad  Company,  a 
Kentucky  corporation,  and  the  Chesapeake  &  Ohio  Railway 
Company,  a  Virginia  corporation,  to  recover  damages  for  the 
loss  oi  his  right  leg,  which  he  alleges  was  occasioned  by  the 
negligence  of  the  Chesapeake  &  Ohio  Railway  Company's 
employees  whilst  operating  the  railroad  as  lessees  of  the 
Maysville  &  Big  Sandy  Railroad  Company.  The  Chesapeake 
&  Ohio  Railway  Company  filed  its  petition  to  remove  the 
case  to  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  Kentucky.  The  Mason  circuit  court  ordered  the  re- 
moval, over  the  objections  of  the  plaintiff,  and  he  has 
appealed. 

Counsel  for  appellant  argues  that  the  word  ''corporation,'* 
as  used  in  section  2ii  of  the  Constitution  of  Kentucky,  and 
the  words  ''company,  association  or  corporation,"  as  used  in 
section  841  of  the  Kentucky  Statutes  of  1899,  do  not  refer  to 
the  corporation  as  a  legal  entity,  but  to  the  various  individ- 
uals who  own  its  stock,  and  that  the  court  should  presume 
such  stockholders  to  be  citizens  of  Kentucky ;  and  that  con- 
sequently there  exists  no  diversity  of  citizenship  which 
would  entitle  the  Chesapeake  &  Ohio  Railway  Company  to  a 
removal  of  this  case  to  the  federal  court.  We  are  of  the 
opinion  that  this  contention  cannot  be  successfully  main- 
tained. The  words  both  in  the  Constitution  and  in  the  stat- 
ute manifestly  refer  to  the  corporation  itself,  and  not  to  the 
individual  stockholders,  who  may  be  either  individuals  or 
corporations.  Besides,  it  was  held  in  MuUer  v.  Dows,  c^  U. 
S.  444,  24  L.  Ed.  207,  that  for  the  purpose  of  jurisdiction  it 
would  be  conclusively  presumed  that  all  stockholders  of  a 
nonresident  corporation  were  citizens  of  the  state  in  which  it 
was  incorporated.  The  same  contention  was  made  in  the 
case  of  Davis'  Administrator  v.  C.  &  O.  Ry.  Co.  (Ky.)  75  S. 
W.  27s,  and  it  was  decided  against  appellant's  contention. 
And  in  Swice's  Adm'x  v.  Maysville  &  Big  Sandy  R.  R.  Co. 
(Ky.)  75  S.  W.  278,  it  was  held  that  a  servant  in  the  employ 
of  a  lessee  company,  whose  injury  was  caused  by  the  negli- 
gence of  his  employer  alone,  had  no  cause  of  action  against 
the  lessor  company.  It  seems  to  us  that  the  opinion  in 
these  recent  cases  are  conclusive  of  the  question,  and  that  the 
trial  court  properly  refused  to  retain  jurisdiction  of  the  case 
after  the  filing  o(  the  petition  for  removal. 
\  aFor  the  reason  indicated,  the  judgment  is  affirmed. 
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Erie  R.  Co.  ei  al.  v.  McCormick. 

{Supreme  Court  of  Ohio ^  Oct,  /j,  1903.) 
[68  N.  E.  Rep.  571.] 

Omission  of  Duty— Right  of  Action. 

The  otniaAion  of  a  duty  is  not  the  foundation  of  an  action  unless  it 
results  in  injury  to  one  for  whose  protection  the  duty  is  imposed. 

Injury  to  Empioyee — Construction  of  Bridge — Knowledge  of  Danger — 
Right  of  Action. 
In  the  absence  of  a  statute  requiring  it,  and  of  evidence  showing 
that  it  is  usual,  a  railroad  company  is  not  required  to  construct  its 
bridges  so  as  to  permit  one  to  stand  upon  them  in  safety  while  a  train 
is  passing;  and,  if  such  duty  were  imposed,  its  omission  would 
not  be  the  foundation  of  an  action  by  an  employee  who,  with  full 
knowledge  thereof,  acquiesces  in  the  omission. 

Injury  to  Trespasser  on  Track— Liability— Knowledge  of  PiaintifTs 
Peril.» 

In  an  action  against  a  railroad  company  by  one  who,  by  his  own 
fault,  is  upon  its  track  and  in  a  place  of  danger,  to  recover  for  a 
personal  injury  caused  by  the  failure  of  its  employees  operating  one 
of  its  trains  to  exercise  due  care  after  knowledge  of  his  peril,  it  is 
necessary  to  show  actual  knowledge  imputable  to  the  company. 
Railroad  Co.  v.  Kassan,  31  K.  B.  282,  49  Ohio  St.  230,  distinguished. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Summit  County. 

Action  by  one  McCormick,  administratrix,  against  the  Erie 
Railroad  Company  and  others.  Judgment  for  plaintiff  was 
affirmed  by  the  circuit  court,  and  defendants  bring  error. 
Reversed. 

Plaintiffs  in  error  are  lessee  and  lessor  of  a  railway  running 
through  Akron.  The  defendant  is  administratrix  of  James 
Thomas  McCormick,  who,  on  the  25th  of  December,  1897, 
while  acting  as  track  walker  for  the  lessee  company,  was 
struck  by  one  of  its  trains  while  upon  a  bridge  in  the  city  of 
Akron,  but  near  its  eastern  limit,  receiving  injuries  from 
which  he  died  in  a  few  days.  McCormick  had  for  more  than 
10  years  been  a  track  walker  on  the  portion  of  the  road  which 
included  the  bridge,  and  he  crossed  it  at  least  twice  daily  dur- 
ing that  service.  On  this  occasion,  while  on  the  bridge, 
which,  with  its  approaches,  is  165  feet  in  length,  95  feet  be- 
tween abutments,  he  discovered  a  train  approaching  from  the 
east,  and  attempted  to  escape  by  the  west  end  of  the  bridge, 
had  passed  the  bridge,  and  had  nearly  succeeded  in  escaping 
from  the  approach,  when  he  was  struck  by  the  train.  The 
track  and  ties  were  snowy  and  slippery.  The  speed  of  the 
train  was  about  45  miles  per  hour.  About  two  years  later 
the  administratrix  began  her  action  to  recover  for  the  next  of 
kin  of  McCormick  under  the  statute  which  authorizes  such 
.  recovery  in  cases  where  the  deceased  might  have  recovered 

*As  to  the  care  due  trespassers  on  track,  see  foot-note  appended  to 
Myers  v.  Boston  A  Maine  R.  R.  (N.  H.),  8  R.  R.  R.  737,  31  Am.  & 
Kng.  R.  Cas.,  N.  S.,  737. 
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for  the  injary  had  it  not  proved  fatal.     In  her  petition  she 
charged  the  company  with  negligence  in  the  following  re- 
spects:   (i)  In  so  constructing  the  bridge  that  one  coald  not 
stand  upon  it  while  the  train  passed,  and  in  not  having  planks 
between  the  ties.     (2)  That  the  speed  of  the  train  exceeded 
that  limited  by  the  ordinance  of  the  city  of  Akron.     (3)  That 
no  signal  was  given  by  the  engineer  for  a  public  road  cross- 
ing in  the  vicinity.     (4)  That  the  engineer,  after  discovering 
McCormick  and  the  peril  of  his  position,  might  have  averted 
the  injury  by  giving  signals  and  checking  the  speed  of  the 
train,  but  willfully  and  wantonly  failed  to  take  any  precau- 
tion to  that  end.     These  averments  were  all  denied   bj  the 
answer,  and  the  company  alleged  acquiescence  by  McCormick 
with  full  knowledge  of  all  the  conditions  complained  of,  and 
alleged  that  the  decedent  failed  to  exercise  due  care  for  his 
own  safety.     Upon  the  trial  the  construction  of  the  bridge 
was  shown  to  be  substantially  as  alleged  in  the  petition;  an 
ordinance  of  the  city  of  Akron,  limiting  the  speed  of  trains  to 
six  miles  an  hour,  was  introduced;  and  some  witnesses   who 
were  interested  in  other  matters  testified  that  they  heard   no 
signals  given  for  the  road  crossing  or  the  bridge.     No   evi- 
dence was  produced  by  the  plaintiff  upon  the  original  trial  to 
show  when  the  engineer  first  discovered   McCormick's  peril, 
or  that  he  discovered  it  at  all.     At  the  conclusion  of  the 
plaintiffs  evidence  the  companies  moved  the  court  to  direct 
a  verdict  in  their  favor,  which  motion  the  court  overruled, 
and  they  excepted.     Defendants    introduced    testimony  to 
show  that  track  walkers  were  required  to  look  out  for  trains 
at  all  times,  and  that  McCormick  was  at  the  time  alone  gov- 
erning his  own  movements  without  any  direction  or  control 
whatever  from  any  superior  of  the  company,  but  exercising 
his  own  discretion  as  to  the  performance  of  his  duties  under 
the  general  rules  of  the  company.     This  evidence  also  tended 
to  show  that  McCormick,  on  discovering  the  approach  of  the 
train,  might  have  avoided  injury  by  stepping  upon  an  abnt- 
ment.  or  have  escaped  with  but  slight  injury  by  jumping  from 
the  approach  which  he  had  reached  before  he  was  strnck. 
The  companies  also  put  the  engineer  and  fireman  upon  the 
stand,  and  by  the  testimony  of  the  former  it  was  shown  that 
he  first  discovered  McCormick  when  he  was  too  near  him  to 
8t9P  the  train;  that,  owing  to  the  condition  of  the  windows 
from  snow  upon  the  window  of  his  cab,  resulting  from  snow 
upon  the  ground  moved  by  the  passing  of  the  train  and  snow 
which  had  but  recently  fallen,  and  the  smoke  of  the  engine, 
he  could  see  him  but  indistinctly,  but  supposed  that   he  was 
on  the  track  beyond  the  bridge;  that  he  nevertheless  imme- 
diately sounded  the  stock  alarm,  applied  the  brakes,  and,  dis- 
covering that  from  the  condition  of  the  tracks  the  brakes 
were  not  working  well,  he  applied  sand,  but,  to  use  his  own 
comprehensive  phrase,  he  exhausted  all  his  resources  to  stop 
the  train;  that  it  was  impossible  to  stop  the  train  before 
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reaching  McCormick's  position;  that  immediately  after  giv- 
ing the  signal  and  applying  the  brakes  the  boiler  and  forward 
portion  of  the  engine  interposed  between  him  and  McCormick* 
bat  that  he  believed,  owing  to  the  slacking  of  the  speed  of 
the  train,  and  McCormick's  nearness  to  a  place  of  safety,  he 
had  escaped,  and  had  no  knowledge  to  the  contrary  until,  as 
they  were  approaching  the  station  in  Akron,  the  fireman 
came  aroand  to  his  side  of  the  engine  and  informed  him  that 
they  had  hit  the  man  at  the  bridge.  In  its  instructions  to 
the  jury  the  court  called  the  attention  of  the  jury  to  all  of  the 
charges  of  negligence  alleged  in  the  petition,  directed  them 
to  inquire  concerning  them,  and  to  return  a  verdict  for  the 
plaintiff  if  any  of  the  charges  of  negligence  were  sustained  by 
the  evidence,  unless  they  should  find  the  right  of  action  de- 
feated by  McCormick's  contributory  negligence.  Upon  the 
subject  of  the  failure  to  exercise  care  after  the  discovery  of 
McCormick's  peril  the  court  charged  the  jury  as  follows:  ''If 
the  decedent  in  this  case  was  negligent  in  going  upon  the 
track — and  1  will  say  ^bridge' — here  in  the  manner  and  at  the 
time  he  did,  yet  if  the  engineer  in  charge  of  the  train  ought, 
by  the  exercise  of  ordinary  care,  to  have  seen  the  deceased  in 
his  perilous  position,  and  could,  by  the  exercise  of  ordinary 
care,  have  stopped  or  checked  the  speed  of  the  train  so  as  to 
avoid  the  collision,  and  failed  to  do  so,  it  was  negligence  for 
which  the  company  is  liable,  notwithstanding  the  negligence 
of  the  deceased  in  going  upon  the  track  and  bridge."  The 
jury  returned  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  overruled,  and  a  judgment  following  the  verdict  was 
affirmed  by  the  circuit  court. 

Tibbals  &  Frank,  for  plaintiffs  in  error. 

E.  F.  Voris  and  A.  J.  Wilhelm,  for  defendant  in  error. 

SHAUCK,  J.  (after  stating  the  facts).  Counsel  for  the 
administratrix  now  insist  that  the  judgment  may  rest  upon 
the  allegation  of  the  petition  that  the  engineer  did  not  use 
due  care  to  avoid  the  injury  to  McCormick  after  discovering 
his  peril,  and  the  evidence  adduced  upon  that  point.  By 
clear  implication  at  least,  it  is  now  admitted  that  the  judg- 
ment can  stand  upon  no  other  ground.  If  that  view  had  been 
taken  by  counsel  in  the  preparation  of  the  petition  or  by  the 
court  upon  the  trial,  questions  now  before  us  would  have 
been  excluded  from  the  record.  But  allegations  of  negligence 
as  to  the  construction  of  the  bridge,  the  omission  of  signals 
at  a  neighboring  road  crossing,  and  of  violation  of  the  ordi- 
nance as  to  the  speed  of  trains,  were  made  in  the  petition, 
evidence  was  introduced  to  sustain  them,  and  the  court 
directed  the  jury  to  consider  them  as  the  foundation  of  their 
verdict.  They  appear,  therefore,  as  grounds  upon  which  the 
verdict  and  judgment  were  recovered;  and,  if  any  one  of  them 
was  improperly  applied  in  the  case,  the  error  cannot  now  be 
cured  by  admissions  in  the  argument.     It  seems  entirely 
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clear  that,  bat  for  the  allegations  of  the  petition  relating  to  a 
want  of  care  by  the  engineer  after  the  discovery  of  Mc- 
Cormick*8  peril,  the  petition  itself  would  have  been  bad  upon 
general  demurrer;  and  all  of  the  other  allegations  of  the  peti- 
tion should  have  been  omitted. 

There  is  no  statute  requiring  the  construction  of  a  railroad 
bridge  in  any  oth^r  manner  than  that  in  which  this  bridge 
was  constructed.  Certainly  there  is  no  common  knowledge 
that  different  methods  of  construction  prevail,  nor  was  there 
any  evidence  to  that  effect.  There  was,  therefore,  shown  no 
duty  whatever  resting  upon  the  company  to  construct  its 
bridge  otherwise;  and,  if  there  bad  been  such  duty,  it  is 
entirely  clear  from  the  plaintiff's  own  case  that,  with  full 
knowledge  of  the  condition,  acquired  through  lo  years  of 
service,  he  had  acquiesced  in  that  condition,  and  bad  thereby 
waived  a  right  of  action  in  consequence  of  it.  Krause  v. 
Morgan,  53  Ohio  St.  26,  40  N.  E.  886;  Coal  Co.  v.  Estieve- 
nard,  53  Ohio  St.  44*  44  N.  E.  725.  The  petition  and  all  the 
evidence  having  shown  that  McCormick  was  an  employee  of 
the  company,  engaged  as  a  track  walker,  there  should  have 
been  no  allegation  in  the  petition  as  to  the  omission  of  sig- 
nals for  the  neighboring  road  crossing,  or  of  the  violation  of 
the  ordinance  regulating  the  speed  of  trains,  because  by  the 
fact  of  his  relation  to  the  company  it  was  made  to  appear 
that  he  was  not  within  the  classes  of  persons  for  whom  such 
signals  are  required  to  be  given,  or  for  whose  protection  the 
speed  of  trains  is  regulated.  The  omission  of  a  duty  does  not 
constitute  the  foundation  of  an  action  unless  it  results  in 
injury  to  one  for  whose  protection  the  duty  is  imposed.  This 
would  seem  to  be  elementary,  and  it  is  sustained  by  the  de- 
cided cases.  Railroad  Co.  v.  Depew,  40  Ohio  St.  121; 
Railroad  Co.  v.  Workman,  66  Ohio  St.  509,  64  N.  E.  582,  90 
Am.  St.  Rep.  602.  In  view  of  the  admissions  of  counsel 
upon  the  argument,  it  does  not  seem  necessary  to  porsne 
these  points  at  length. 

Passing  to  a  consideration  of  the  ground  upon  which  coun- 
sel for  the  administratrix  now  insist  that  the  recovery  might 
have  been  sustained,  the  general  inquiiy  is  whether  it   is  in 
accordance  with  the  law  which  defines  liability  for  the  wanton 
and  willful  infliction  of  injury.     The  concrete  rule  upon  the 
subject  is  that  if  one  is  upon  the  track  of  a  railway  com- 
pany by  his  own  fault,  and  in  peril,  of  which  he  is  uncon- 
scious, or  from  which  he  cannot  escape,  and  these  facts  and 
conditions  are  actually  known  by  the  engineer,  it  is  his  duty 
to  exercise  all  reasonable  care  to  avoid  the  infliction   of  in- 
jury.    It  does  not  impose  the  duty  to  exercise  care  to  dis- 
cover that  one  so  upon  the  track  is  in  a  place  of  danger,  but 
it  does  impose  a  duty  to  be  exercised  upon   actual  discovery. 
No  matter  if  the  rule  did   originate  in   considerations  of 
humanity,  it  is  an  established  rule  of  the  law,  which  does  not 
unreasonably  interfere  with  the  rapid  movements  of  trains, 
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nor  is  it  ordinarily  difficult  of  application  if  earnest  and  im- 
partial efforts  are  made  to  apply  it  according  to  its  terms  and 
obvious  import.  With  respect  to  the  s^round  of  liability  now 
considered,  the  court  instructed  the  jury  that  the  company 
would  be  liable  if  the  engineer  ought,  by  the  exercise  of  ordi- 
nary care»  to  have  seen  the  deceased  in  his  perilous  position* 
acd  could,  by  the  exercise  of  ordinary  care,  have  stopped  or 
checked  the  speed  of  the  train  so  as  to  avoid  the  collision. 
Notwithstanding  the  manifest  conflict  between  the  instruc- 
tion given  and  the  rule»  it  is  said  that  the  instruction  is 
authorized  by  Railroad  Co.  v.  Kassen,  49  Ohio  St.  230,  31  N. 
E.  282.  Attention  to  that  case  will  show  that  it  was  decided 
in  accordance  with  the  generally  recognized  rule»  and  that  its 
doctrines  are  not  applicable  to  the  present  case.  In  the  dis- 
charge of  its  duty  to  administer  justice  according  to  law  the 
court  was  there  called  upon  to  determine  the  liability  of  the 
defendant  in  view  of  the  very  peculiar  state  of  facts  which 
the  case  presented.  This  it  did  by  the  application  of  the  rea- 
son for  adjudging  that  a  liability  arises  in  such  cases.  For  the 
purpose  of  declaring  the  law  it  assumed  the  existence  of  all 
the  facts  which  the  evidence  tended  to  establish.  The 
material  facts  were:  The  company  was  running  two  trains 
in  the  same  direction  about  two  hours  apart.  Kassen  fell 
from  the  rear  platform  of  the  forward  train  to  the  track,  sus- 
taining injuries  which  disabled^  him  from  leaving  his  position 
of  danger  on  the  track,  and  while  in  that  position  and  condi- 
tion he  was  run  upon  and  killed  by  the  following  train.  That 
he  had  fallen  from  the  train  and  was  in  a  place  of  danger  were 
facts  actually  known  by  the  employees  of  the  company  operat- 
ing the  forward  train.  There  was  ample  opportunity  to 
rescue  him  either  by  stopping  the  train  from  which  he  had 
fallen  or  by  using  the  telegraph  to  communicate  information 
of  his  situation  to  those  in  charge  of  the  following  train. 
The  actual  knowledge  of  the  employees  of  the  company  in 
charge  of  the  forward  train  was  its  actual  knowledge,  charg- 
ing it  with  the  duty  of  using  the  opportunities  at  hand  to 
rescue  him  from  his  perilous  position.  The  phrase  ''ought 
to  have  been  aware"  manifestly  applies  to  those  in  charge  of 
the  following  train,  and  implies  the  duty  of  the  company  to 
communicate  to  them  its  actual  knowledge  of  Kassen 's  dan- 
ger. This  is  entirely  clear,  not  only  from  the  peculiar  facts 
of  the  case,  but  from  the  language  of  the  opinion ;  for  it  is 
said:  ''The  court  properly  instructed  the  jury  that  the  em- 
ployees operating  the  train  which  ran  over  Kassen  were  with- 
out fault.  They  had  no  notice  that  he  was  on  the  track,  and 
were  not  required  to  anticipate  bis  presence  there.  Until 
they  discovered  him,  they  were  justified  in  running  the  train 
as  if  the  track  was  clear;  and  it  is  not  claimed  that  after  his 
discovery  they  omitted  any  precaution  for  his  safety.  If 
those  employees  had  received  notice  of  Kassen's  situation  in 
time  to  have  avoided  the  injury,  it  is  clear  that  it  would  have 
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been  their  duty  to  exercise  due  care  in  the  management  of  the 
train  to  do  so,  notwithstanding  he  was  there  through  his  own 
fault,  which  was  known  to  them;  and  for  their  omission  to  use 
such  care  the  defendant  would  be  liable.  While  they  were 
ignorant  of  the  situation,  the  defendant  was  not."  It  is 
entirely  clear,  therefore,  that  the  liability  of  the  company  was 
placed  upon  the  sole  ground  that,  after  receiving  actual  notice 
that  Kassen  was  upon  the  track,  and  in  a  position  of  peril,  it 
failed  to  use  the  means  at  hand  to  avoid  injury  to  him.  The 
doctrine  of  the  case  can  have  no  application  when  neither 
the  company  nor  its  employees  operating  the  train  by  which 
the  injury  is  inflicted  may  be  charged  with  actual  knowledge. 
The  rule  of  liability  applies  only  when  there  is  actual  knowlf> 
edge  of  those  operating  the  train  inflicting  the  injury,  which 
knowledge  is  imputed  to  the  company,  or  the  actual  knowl- 
edge of  the  company  derived  through  other  means,  with 
opportunity  to  communicate  it  to  those  operating  the  train. 
By  introducing  into  the  instruction  given  the  phrase,  'Mf  the 
engineer  in  charge  of  the  train  ought,  by  the  exercise  of  ordi- 
nary care,  to  have  seen  the  deceased  in  his  perilous  posi- 
tion," and  by  other  expressions  in  the  charge  involving  the 
same  conception,  the  court  gave  to  the  jury  an  erroneous 
view  of  the  law. 

The  motion  of  the  companies  to  direct  a  verdict  at  the  con- 
clusion of  the  testimony  offered  by  the  plaintiff  should  have 
been  sustained,  for  it  is  quite  clear  from  the  foregoing  con- 
siderations that  the  evidence  offered  in  support  of  the  imma- 
terial averments  of  the  petition  did  not  entitle  the  plaintiff 
to  a  verdict,  and  upon  the  only  ground  alleged  in  her  petition 
upon  which  she  might  recover  there  is  an  entire  absence  of 
evidence,  to  wit,  the  actual  knowledge  of  the  engineer  of 
McCormick's  peril.  The  companies  did  not  stand  upon  that 
motion,  but  introduced  the  evidence  of  the  engineer  which, 
for  the  first  time,  showed  that  he  had  discovered  McCormick 
before  the  collision ;  and  from  his  evidence  it  also  appears 
that  he  did  all  that  was  in  his  power  to  avoid  the  infliction  of 
injury. 

With  respect  to  the  conduct  of  the  trial,  it  seems  sufficient 
to  say  that  court  and  counsel  appear  to  have  been  alike  un- 
mindful of  the  doctrine  of  Hayes  v.  Smith,  62  Ohio  St.  161, 
56  N.  E.  879.  Counsel  have  at  some  length  discussed  the 
constitutional  validity  of  section  3365-22  ol  the  statutes  of 
this  state  (Bates'  Ann.  St.);  but  in  the  view  of  the  case  which 
we  have  taken  we  do  not  consider  that  question  material,  and 
we  do  not  determine  it. 

Judgments  of  the  circuit  court  and  the  court  of  common 
pleas  reversed. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS,  PRICE,  and 
CREW,  JJ.,  concur. 
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{Supreme  Court  of  Iowa,  Jan,  jj,  f904.) 
[98  N.  W,   Rep.  141.] 

Accidents  on  Tracks — Implied  License — Trespassers.* 

Although  the  general  public,  with  the  knowledge  of  a  railroad,  uaed 
the  space  between  its  tracks  as  driveways  and  footways,  a  person  is 
not  authorized  to  be  at  any  other  place  than  those  so  used,  or  to  be 
under  the  railroad's  cars  or  between  its  rails;  and  a  child  so  under 
the  cars  or  between  the  rails,  who  was  not  observed  by  the  railroad's 
employees,  was  a  trespasser,  for  whose  injuries  there  could  be  no 
recovery. 

Same — Same— Revocation. 

The  actual  use  and  occupancy  of  a  track  by  a  railroad  is,  so  long 
as  it  lasts,  a  suspension  and  revocation  of  any  right  which  the  pub- 
lic may  have  to  cross  the  track,  and  for  injuries  to  one  attempting 
to  cross  the  track,  or  crawling  under  the  cars  thereon,  during  such 
occupancy,  there  can  be  no  recovery. 

Same — Same. 

In  order  that  a  license  to  the  public  to  use  a  space  between  tracks  for 
the  purpose  of  travel  may  be  inferred,  there  must  be  not  only  a  use 
of  the  tracks  by  the  public,  but  also  a  consent,  either  expressed  or 
implied,  by  the  railroad  to  that  use. 

Same— Same— Walks. 

The  fact  that  a  railroad  provides  walks,  which  it  invites  the  public 
to  take,  rebuts  any  notion  that  it  assented  to  the  use  of  space  between 
its  tracks  for  the  purpose  of  public  travel. 

Same— Children— Lookouts,  t 

Railway  tracks  are  known  places  of  danger,  and  the  railroad  may 
assume  that  no  children  are  playing  about  or  under  its  cars ;  and, 
unless  it  knows  or  has  reasonable  grounds  to  anticipate  their  pres- 
ence, it  is  not  bound  to  look  out  for  them. 

Appeal  from  District  Court,  Story  County;  J.  H.  Richards, 
Judge. 

Action  at  law  to  recover  damages  for  the  death  of  Lawrence 
Wagner,  deceased,  due,  as  is  alleged,  to  the  negligence  of  the 
defendant  in  the  operation  of  one  of  its  trains  in  the  city  of 

*As  to  what  does,  and  does  not,  constitute  a  license  to  use  railroad' 
tracks  as  a  foot-path,  see  foot-note  appended  to  Wilmurth's  Adm'r  v. 
Illinois  Cent.  R.  Co.  (Ky.),  8  R.  R.  R.  762,  31  Am.  &  Eng,  R.  Cas., 
N.  S.,  762,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected. 

tAs  to  the  duty  to  look  out  for  trespassing  children  on  or  about  cars 
or  tracks,  see  Nashville,  C.  &  St.  I^.  Ry.  Co.  v.  Priest  (Ga.),  8  R. 
R.  R.  463,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  463  (care  due  children  on 
depot  grounds  without  the  knowledge  of  employees) ;  Harris  v. 
Southern  Ry.  Co.  (Ky.),  8  R.  R.  R.  753,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  753  (duty  to  boy  trespasser  on  train);  Richmond  Traction 
Co.  V.  Wilkinson  (Va.),  7  R.  R.  R.  723,  30  Am.  &  Eng.  R.  Cas.,  N. 
S.,  723  (ordering  boy  seven  years  old  from  moving  street  car) ;  foot- 
note appended  to  Gorman  v.  I^ouisville  Ry.  Co.  (Ky.),  6  R.  R.  R. 
803,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  803  (care  required  of  those  in 
charge  of  street  cars  to  prevent  injuries  to  children);  Wilson  v* 
Atchison,  etc.,  Ry.  Co.  (Kan.),  6  R.  R.  R.  664,  29  Am.  &  Eng.  R. 
Cas.,  N.  S.,  664  (failure  to  remonstrate  with  boys  in  the  habit  of 
boarding  and  jumping  from  trains) ;  notes,  appended  to  Combs  v. 
Georgia  R.  &  Banking  Co.  (Ga.),  5  R.  R.  R.  35,  28  Am.  &  Eng.  R. 
Cas.,  N.  8.,  35;  Ash  worth  v.  Southern  Ry.  Co.  (Ga.),  5  R.  R.  R.  679, 
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Des  Moines.     Trial  to  a  jury,  verdict  and  judgment  for  plain- 
tifi,  and  defendant  appeals.  .  Reversed. 

James  C.  Davis,  for  appellant. 
G.  A.  Underwood,  for  appellee. 

DEEMER,  C.  J.  Plaintiff's  intestate,  a  little  boy  four 
years  of  age,  was  run  over  by  a  train  being  operated  by 
defendant  in  its  switchyards  in  the  city  of  Des  Moines,  receiv- 
ing injuries  from  which  he  almost  instantly  died.  The  acci- 
dent occurred  on  property  belonging  to  defendant  abuttini: 
on  East  Fourth  street,  between  Locust  and  Grand  avenue, 
at  about  6  o'clock  in  the  evening  of  May  11,1899.  Defend- 
ant is  sought  to  be  held  liable  by  reason  of  the  following 
charges  of  negligence:  ''That  they  moved  said  cars  and 
trains  backwards  without  giving  any  signal  or  warning;  that 
they  did  not  have  any  conductor  or  brakeman  or  other  per- 
son at  rear  of  said  cars  and  trains  to  see  or  give  warning  of 
danger;  that  they  suddenly  moved  cars  which  had  been  stand- 
ing there  on  a  side  track  for  a  long  time  without  any  warninsr 
or  signal  at  or  near  the  place  of  danger;  and  that  the  defend- 
ant company  and  its  agents  aqd  employees  were  also  negli- 
gent in  not  having  any  guard  or  switchman  at  the  crossing  of 
Locust  street  at  the  time  of  the  injury,  and  no  flagman  to 
watch  out  and  guard  against  accident."  There  is  no  doubt 
that  the  boy,  when  he  received  his  injuries,  was  upon  prop- 
erty belonging  to  the  defendant,  and  that,  in  the  absence  of 
proof  of  some  circumstances  showing  that  it  was  under  a 
duty  to  look  out  for  the  child,  there  can  be  no  recovery. 

East  Fourth  street  in  the  city  of  Des  Moines,  between 
Locust  and  Grand  avenue,  is  largely  occupied  by  the  defend- 
ant company  with  its  tracks  and  switches.  What  are  known 
as  lots  7  and  8  in  block  9,  East  Fort  Des  Moines,  lying  im- 
mediately east  of  East  Fourth  street,  are  owned  by  the  de- 
fendant company,  and  the  east  sides  thereof,  save  a  strip 

28  Am.  &  Knjr.  R*  Cas.,  N.  S.,   679  (care   required   at   point   where 
children    have   been    habitually    permitted   to   board   and  ride  upon 
traina);  Texas  A    P.  Ry.  Co.  v.  Harby  (Tex.),   2  R.    R.  R.  602,  2S 
Am.  A  Kng.    R.    C^a.,    N.  8.,  602  (duty  of  engineer  to  look  out  for 
children  on  track);  Flores  v,   Atchison,    etc.,  Ry.  Co.  (Tex.),  1    R. 
R.  R.  709,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  709  (duty  to  look  for  tree- 
passing  children  under  train  on  switch  track) ;  8t.    L#ouis   8.  W.  Ry. 
Co.  V.  Abernathy  (Tex.),  4  R.  R.  R.  246,  27   Am.  &   Eng.    R.  Cas., 
K.  8.,  246  (duty  to  warn  children  of  danger  of  going  on  train) ;  Clark 
V,  Northern  Pac.  Ry.  Co.  (Wash.),  4  R.  R.  R.   755,   27  Am.    A  Eng. 
R.  Cas.,  N.  8.,  775  (care  due  boy  making  short  cut  to  circus  showing 
in    railroad   yard);  Palmisano  v.  New  Orleans   City  R.  Co.  (La.),  ^ 
R.  R.  R.  753,  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  753  (liability  where  boy 
stealing  ride  was  caught  and   lectured,  and,  through    fright,  collided 
with    car);  Citizens'    8t.    R.    Co.  v,  Hamer  (Ind.),  2  R.  R.  R.  9,  25 
Am.    &   Eng.    R.  Cas.,  N.  8.,  9  (right  of  motorman  to  assume  that 
child  seven  years  old  will  exercise  care) ;  notes,  20   Am.  A  Eng.    R. 
Cas.,  N.  8.,  327  (care  required   in    ejecting   infant    trespasser    from 
train) ;  Cronan  v.  Crescent  City  R.  Co.  (La.),  6  Am.  A  Eng.  R.  Cas., 
N.  8.,  225  (allowing  boys  to  ride  on   platforms  of  street  cars) ;  Dan- 
bert  V.  Delaware,  L.  A  W.  R.  Co.  (Pa.),  21  Am.  A  Eng.  R.  Caa.,  N. 
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between  the  two  lots  which  is  used  as  an  alley,  constitute  a 
part  of  the  defendant's  switchyards.  There  is  nothing  to  mark 
the  dividing  line  between  these  lots  and  Fourth  street.  The 
east  track  in  these  yards  runs  very  close  to  a  building  in  lot  8» 
known  as  the ''Sinclair  Building/'  A  platform  for  loading 
and  unloading  goods  from  cars  into  the  Sinclair  Building  was 
in  existence  at  the  time  the  accident  occurred.  This  Sinclair 
track  extended  down  to  the  line  of  Locust  street,  which  is  south 
of  Grand  avenue,  where  it  stops.  Just  west  of  this  first  track, 
which  was  known  as  the  ''Sinclair  track,"  is  a  driveway  which 
lies  between  it  and  next  track  west,  which  is  known  as  the 
"scale  track."  This  was  for  the  purpose  of  reaching  the  alley 
between  lots  7  and  8.  No  means  were  provided  for  crossing 
the  scale  track  from  east  to  west,  or  vice  versa,  but  a  cross- 
ing was  provided  over  the  Sinclair  track  in  order  to  have 
access  to  the  alley.  West  of  the  scale  track  was  a  cinder 
path,  which  was  used  more  or  less  by  fcot  passengers,  and 
west  of  this  was  the  main  line  track  of  the  defendant  com- 
pany. West  of  that  were  more  tracks,  and  between  them 
paths  which  were  used  by  foot  passengers.  What  were 
known  as  the  "old  main  line  track"  and  the  one  just  west  of 
that  were  on  private  property  of  the  defendant  company,  and 
not  in  Fourth  street,  but  there  were  tracks  west  of  these 
which  were  in  Fourth  street.  Before  the  time  of  the  acci- 
dent in  question  the  first  cinder  path  for  foot  travel  was  west 
of  the  scale  track,  but  there  was  a  driveway  just  east  of  it, 
and  between  it  and  the  Sinclair  track.  There  were  no 
crossings  provided  over  these  tracks  save  at  Locust  street  and 
Grand  avenue,  except  the  crossing  over  the  Sinclair  track  at 
the  alley  between  lots  7  and  8.  The  child  was  struck  by  a 
car  on  the  scale  track  about  midway  between  Locust  street 
and  the  alley  between  lots  7  and  8,  to  the  north.  The  space 
between  all  the  rails  was  simply  surfaced  in,  as  they  are  in 
the  country  at  large,  but  between  the  tracks,  or  some  of  them, 

8.,  456  (care  due  boy  who  has  been  a  trespaaaer  on  company's  plat- 
form at  crossing) ;  Gunn  v,  Ohio  River  R.  Co.  (W.  Va. ),  6  Am.  A 
Bng.  R.  Cas.,  N.  S.,  275  (duty  of  engineer  when  child  appears  on 
track);  Brague  v.  Northern  Cent.  Ry.  Co.  (Pa.),  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  594  (duty  to  child  trespassing  on  track  near  crossing) ; 
Illinois  Cent.  R.  Co.  v.  Wilson  (Ky.),  21  Am.  A  Eng.  R.  Cas.,  N. 
8.,  644  (gross  negligence  in  leaving  hand  car  unlocked  and  accessi- 
ble to  children) ;  Enright  v,  Pittsburg  Junction  R.  Co.  (Pa.),  20  Am. 
A  Eng.  R.  Cas.,  N.  8.,  564  (ejection  from  moving  train);  Bledsoe 
V.  Grand  Trunk  Ry.  Co.  (Mich.),  20  Am.  A  Eng.  R.  Cas.,  N. 
8.,  927  (boy  trespassing  in  railroad  yard) ;  Tully  v.  Philadelphia,  W. 
A  B.  R.  Co.  (Del.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  322  (liability  for 
injury  to  child  seen  by  company's  employees  playing  on  standing* 
car) ;  8avannah,  etc.,  R.  Co.  v.  Waller  (Ga.),  5  Am.  A  Eng.  R.  Cas., 
N.  8.,  620  (liability  for  injury  to  child  who  went  suddenly  under  car 
for  his  ball);  Callery  v.  Easton  Transit  Co.  (Pa.),  11  Am.  A  Eng. 
R.  Cas.,  N.  8.,  323;  Culbertson  v.  Crescent  City  R.  Co.  (La.),  6  Am. 
A  Eng.  R.  Cas.,  N.  8.,  522  (liability  of  street  railway  company 
where  child  suddenly  runs  on  track  and  is  killed) ;  Burke  v.  Ellis 
(Tenn.),  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  695  (negligence  per  se  to 
allow  child  seven  years  old  to  ride  on  car  loaded  with  loose  earth). 
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were  surfaced  cinder  paths  for  people  to  travel  upon.  At 
the  time  of  the  accident  defendant's  employees  were  engaged 
in  switching  a  work  train  onto  the  scale  track  for  the  pur- 
pose of  allowing  a  passenger  train  to  pass  south  on  the  main 
line  track.  There  were  three  or  four  cars  on  this  scale  track 
south  of  the  alley,  and  the  work  train  was  composed  of  flat 
cars.  It  came  down  onto  the  scale  track,  engine  first,  strik- 
ing the  cars  which  had  been  left  there,  and  the  south  one  ran 
over  plaintiffs  intestate,  who  was  either  under  the  last  car 
south  or  close  to  the  end  thereof  when  the  train  struck  the 
standing  cars,  or,  as  defendant  contends,  under  the  third  car 
from  the  south.  There  was  no  trainman,  conductor,  flag- 
man, or  switchman  at  the  end  of  the  train.  The  boy's  body 
was  found  between  the  two  wheels  of  the  north  truck  of  one 
of  the  cars.  There  was  something  of  a  controversy  about  this, 
but  the  jury  was  authorized  to  so  find. 

There  is  some  question  in  the  evidence  about  the  position 
of  the  child  when  he  was  struck — that  is  to  say,  as  to  whether 
he  was  under  the  south  car  or  under  the  third  one  from  the 
south,  and  as  to  the  kind  of  car  which  was  nearest  Locust 
street.  The  jury  found  specially  that  the  boy  was  not  under 
the  third  north  car,  as  we  understand  it,  and  with  that  find- 
ing we  cannot  interfere.  But  there  was  no  finding  as  to  his 
position  under  the  car  south.  No  one  saw  the  child  until 
after  it  was  struck  by  the  car,  and  the  only  evidence  regard- 
ing the  conduct  of  defendant's  employees  is  as  follows: 

Mr.  Dorran,  the  conductor,  said:  ''As  we  approached 
Grand  avenue,  walking  on  top  of  the  cars,  my  view  was  not 
obstructed.  I  looked  toward  the^  west  side,  clear  down  to 
Locust  street.  We  were  approaching  Grand  avenue.  There 
was  no  child  there  towards  Locust  street.     I  did  not  see  any." 

Mr.  Braiden,  superintendent,  who  was  on  the  train,  said: 
''At  and  just  before  this  last  coupling  was  made  I  looked  south 
towards  Locust  street.  There  was  nothing  to  obstruct  my 
view  along  the  west  side  of  that  string  of  cars  between  there 
and  the  next  crossing  below.  I  looked  almost  constantly. 
*  *  *  I  did  not  see  any  children  along  the  side  of  the  cars; 
there  was  none." 

Mr.  Rimmer,  the  engineer,  said:  "As  we  approached  and 
passed  over  Grand  avenue  I  was  looking  south,  and  could  see 
clear  down  to  the  north  edge  of  Locust  street.  I  was  look- 
ing along  the  west  side  of  the  standing  cars  on  the  track. 
There  were  no  children  in  sight  between  me  and  Locust 
street  and  near  the  cars,  that  I  could  see." 

Mr.  Hershire,  the  fireman,  said:  "When  the  train 
approached  Grand  avenue  crossing,  I  was  on  my  seat  box. 
We  were  going  south.  The  track  south  was  clear  at  that 
time.  I  had  a  clear  view  down  to  Locust  street.  I  was  look- 
ing out  to  see  what  was  ahead  of  me.  There  were  no  chil- 
dren there,  not  that  I  could  see.  It  was  my  business  to  look 
out." 
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It  will  be  observed  that  there  was  do  crossing  over  the 
scale  track,  but  that  there  were  several  footpaths  ruDning 
north  and  soath  parallel  with  it,  from  Locust  street  to  Grand 
avenue,  which  were  reasonably  safe  for  public  travel,  and 
which  were  frequently  used  for  that  purpose.  Plaintiff's  in- 
testate was  not  usine  one  of  these  paths  at  the  time  it  was 
killed,  but  was  evidently  under  the  cars,  or  was  very  close  to 
them,  at  the  time  he  was  struck.  Defendant's  evidence 
tended  to  show  that  it  was  under  the  third  car  from  the 
south,  crawling  along  on  its  hands  and  knees,  trying  to  get 
out  from  under  the  cars  by  going  toward  the  west.  There 
was  also  evidence  tending  to  show  that  the  train  which 
coupled  onto  these  cars  was  moving  at  a  rate  of  speed  not 
greater  than  two  miles  per  hour,  and  that  the  cars,  when 
struck,   did  not  move  to  exceed  four  feet. 

Defendant  asked  this  instruction :  ''You  are  instructed  that 
if  you  should  find  from  the  evidence  that  the  general  public, 
with  the  knowledge  of  the  railway  company,  had  been  using 
certain  spaces  between  the  tracks  from  Locust  street  to 
Grand  avenue  as  driveways  and  footways  at  and  prior  to^ 
the  time  of  the  accident  in  question,  yet  such  finding  would 
not  authorize  plaintiff's  child  to  be  at  any  other  place  or 
places  than  those  named,  or  to  be  under  defendant's  cars  or 
south  of  its  cars  between  the  rails  of  the  scale  track;  and  if 
you  find  from  the  evidence  that  it  was  under  the  defendant's 
cars,  or  at  or  near  the  south  end  of  them,  between  the  rails  of 
the  scale  track,  at  and  just  prior  to  its  injury,  and  the  defend- 
ant's employees  did  not  see  it  in  time  to  prevent  the  acci- 
dent, then  it  was  a  trespasser,  and  plaintifi  is  not  entitled  to 
recover,  and  your  verdict  must  be  for  defendant." 

This  instruction  should  have  been  given.  Looking  at  the 
case  in  the  most  favorable  aspect  for  the  plaintifi,  the  invita- 
tion extended  to  the  public  was  to  use  the  cinder  paths,  and 
not  the  space  between  the  rails,  for  the  purpose  of  travel.  As 
the  place  where  the  plaintiff's  intestate  was  injured  was  pri- 
vate property  of  the  defendant  company,  the  child  had  no 
right  to  be  at  any  other  place  than  where  he  was  invited  to 
come.  Had  he  been  at  this  place,  the  injury  would  not  have 
occurred.  The  question  is  not  one  of  contributory  negli- 
gence, but  rather  of  duty  on  the  part  of  the  defendant.  The 
place  where  plaintifi's  intestate  was  injured  was  private  prop- 
erty of  the  defendant.  The  boy  had  no  right  to  be  there  ex- 
cept upon  invitation,  and  the  defendant  was  not  required 
to  keep  a  lookout  for  persons  at  any  other  places  than  where 
they  were  invited  to  come.  Having  provided  a  place  for 
people  to  walk,  it  had  a  right  to  assume  that  those  who 
availed  themselves  of  its  invitation  would  confine  themselves 
to  the  places  set  apart  for  their  use.  This  is  the  doctrine 
announced  in  Heiss  v.  Railway  Co.,  103  Iowa,  592,  72  N.  W. 
787;  Phillips  V.  Library  Co.  (N.  J.  Err.  &  App.)  27  Atl.  478; 
Furey  v.  R.  R.  Co.  (N.  J.  Err.  &  App.)  51  Atl.  505. 
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Instraction  No.  8  asked  by  defendant,  which  reads  as  fol- 
lows,  should  also  have  been  given:  ''You  are  instructed  that 
at  and  just  prior  to  the  time  of  the  accident  in  question  de- 
fendant was  in  the  actual  use  and  occupancy  of  its  scale  tracks, 
where  its  cars  were  standing,  and  that  snch  use  and 
occupancy,  while  it  lasted,  amounted  to  a  suspension  and 
revocation  of  any  right,  if  such  you  find  there  was  or  had 
been,  in  the  public  to  cross  said  track  when  so  occupied;  and 
if  you  find  from  the  evidence  that  plaintiff's  child  attempted 
80  to  do  by  crawling  under  defendant's  cars,  and  was  killed^ 
while  so  doing,  by  the  movement  of  the  cars,  defendant  would 
not  be  liable,  and  your  verdict  should  be  for  the  defendant." 

It  needs  no  argument  to  demonstrate  the  correctness  of  the 
proposition  of  law  therein  announced,  but  see  Central  R.  R. 
v.  Rylee  (Ga.)  13  S.  E.  584,  13  L.  R.  A.  634.  This  quotation 
from  that  opinion,  it  seems  to  us,  is  eminently  sonnd:  ''It 
would  be  unreasonable  to  hold  the  company  bound  by  an  im- 
plied license  or  permission  when  the  act  is  of  such  a  negligent 
character.  It  would  be  unreasonable  to  hold  the  company 
bound  by  an  implied  license  when  it  is  occupying  the  track 
with  its  own  cars.  It  would  be  unreasonable  to  hold  that  it 
had  agreed  that  others  might  have  a  joint  occupancy  of  the 
tracks  at  the  same  time  the  company  was  using  them  for  its 
own  purposes.  The  joint  use  by  the  company  and  by  the 
public  of  the  tracks  at  the  same  time  would  be  so  inconsistent 
and  so  dangerous  that  the  law  will  not  imply  a  license  from 
the  company  to  the  public  for  such  joint  use.  The  placing 
of  stationary  cars  in  its  yards  on  the  tracks  where  people  are 
accustomed  to  pass  is  notice  to  the  public  not  to  attempt  to 
pass  while  the  cars  remain,  and,  if  a  person  undertakes  to 
pass  under  the  cars,  he  does  so  at  his  peril." 

Some  of  the  propositions  embodied  in  these  instructions 
were  given  by  the  court  in  its  charge,  but  not  all;  and,  as  the 
case  turned  almost  wholly  on  the  duty  owing  the  child  by  the 
railway  company,  the  issue  should  have  been  fully  presented. 

2.  The  doctrine  of  implied  license  to  the  use  of  its  tracks 
by  the  public  in  general  was  not  presented  as  fully  as  it 
should  have  been  in  the  instructions  given  by  the  court.  The 
rule  is  well  expressed  in  Thomas  v.  R.  R.  Co.,  103  Iowa, 
659,  72  N.  W.  783,  39  L.  R.  A.  399,  and  need  not  be  repeated. 
In  other  words,  something  more  than  mere  use  by  the  pub- 
lic must  be  shown  in  order  that  a  license  to  use  the  space  be- 
tween tracks  for  the  purpose  of  travel  may  be  inferred.  Such 
use,  with  other  things,  make  out  a  license,  but  use  alone  will 
not  do  so.  There  must  be  a  consent  to  that  use,  either  express 
or  implied.  In  this  case  there  was  evidence  that  defendant 
had  time  and  again  ordered  people,  particularly  children,  off 
its  property  at  or  near  the  place  in  question,  and  endeavored, 
so  far  as  it  could,  to  prevent  the  use  thereof  for  the  purpose 
of  travel.  It  must  be  remembered  that  this  property  was  all 
open,  that  defendant  provided  safe  and  convenient  walks  for 


Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S       795 

Chanyin  v.  Detroit  United  R j 

people  to  travel  upon  in  Fourth  street,  and  that  whatever 
license  it  may  have  given  to  the  public  was  not  to  travel  over 
or  upon  the  scale  track,  but  in  a  space  west  of  that  and  be- 
tween it  and  the  main  track.  Had  plaintiff's  intestate  been 
in  that  peace,  this  sad  accident  would  not  have  occurred. 
True,  there  was  a  wagon  track  east  of  the  scale  track,  but  no 
one  contends  that  the  defendant  ever  impliedly  invited  foot 
passengers  to  use  this.  They  were  repeatedly  warned  off 
it,  and  there  is  no  evidence  that  it  was  so  used  by  foot  pas- 
sengers as  to  justify  a  conclusion  that  there  was  any  license 
to  use  it.  Moreover,  it  had  provided  walks  which  it  invited 
the  public  to  take.  This  in  itself  rebuts  the  motion  that  it 
assented  to  the  use  of  the  space  between  its  tracks  for  the 
purposes  of  public  travel.  It  must  always  be  remembered, 
in  cases  of  this  kind,  that  a  railway  company  is  not  an  insurer 
against  accidents.  Recovery  can  be  had  from  it  when,  and 
only  when,  it  has  neglected  some  duty  which  it  owed  to  the 
individual  who  is  injured.  Two  things  are  necessary  to  make 
out  a  cause  of  action — one  a  right  in  the  plaintiff,  and  the 
other  some  wrong  or  breach  of  duty  on  the  part  of  the  de- 
fendant. Railway  tracks  are  known  places  of  danger.  They 
are  not  made,  for  the  use  of  foot  passengers,  and  ordinarily  a 
railway  company  has  the  right  to  assume  that  they  will  not 
be  so  used.  It  certainly  may  assume  that  no  children  are 
playing  about  or  under  its  cars,  and  unless  it  knows  or  has 
reasonable  grounds  to  anticipate  their  presence  it  is  not 
bound  to  look  out  for  them.  When  it  grants  a  license  it  is 
only  bound  to  the  extent  of  its  grant. 

The  instructions  given  by  the  trial  court  were  in  the  main 
correct,  but,  for  the  reasons  pointed  out,  the  judgment  must 
be  reversed. 


Chauvin  v.  Detroit  United  Ry. 

{Supreme  Court  of  Michigan,  Nov.  17, 1903  J) 
[97  N.  W.    Rep.  160.] 

Street  Railways— Driver  of  VeKiicle— Attempt  to  Cross  Tracic— Con- 
tributory Negligence — Jury  Question.*^ 
Where  the  driver  of  a  vehicle  at  night  turn  to  cross  a  double  street 
car  track,  looking  as  he  does  so,  and  perceiving  one  car  approaching 
on  the  nearer  track  at  the  distance  of  a  block,  and  another  on  the 
further  track  at  a  distance  of  two  blocks,  he  is  not  guilty  of  negli- 
gence, as  a  matter  of  law,  in  failing  to  look  a  second  time  before 
reaching  the  second  track,  and  to  endeavor  to  avoid  the  car  on  that 
track  by  remaining  on  the  first  track,  or  backing  clear  of  it,  but  the 
question  is  for  the  jury. 

*As  to  whether  the  stop,  look,  and  listen  rule  is  applicable  to  street 
railway  crossings,  see  foot-note  appended  to  McDermott  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  9  R.  R.  R.  379,  32  Am.  &  Eng.  R.  Cas., 
N.  8.,  379,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected and  referred  to.  See  also,  foot-note,  9  R.  R.  R.  367,  32  Am.  & 
Eng.  R.  Cas.  367  et  seq. 
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Error,  to  Circuit  Court,  Wayne  County ;  George  S.  Hosmer, 
Judge. 

Action  by  Silas  Chauvin  against  the  Detroit  United  Rail- 
way. Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Brennan,  Donnelly  &  Van  De  Mark,  for  appellant. 
Seth  E.  Engle,  for  appellee. 

HOOKER,  C.  J.  The  plaintiff's  team  was  struck  by  de- 
fendant's street  car,  and  one  of  his  horses  was  killed,  and  be 
was  injured.  The  collision  occurred  about  ^  o'clock  in  the 
evening  of  October  28th,  after  dark.  The  only  question 
raised  by  this  record  is  whether  the  court  should  have  directed 
a  verdict  upon  the  ground  of  contributory  negligence. 

The  plaintiff  testified  that  he  was  driving  upon  Jefferson 
avenue,  and  had  occasion  to  cross  the  double  track  of  the 
railroad ;  that,  before  turning  to  cross,  he  looked  both  ways 
for  the  cars,  and  saw  them  both;  that  the  one  going  from  the 
city  was  approaching  on  the  track  next  him,  and  was  about 
one  block  distant;  the  one  going  toward  the  city  was 
approaching  him,  and  was  about  two  blocks  distant;  that  he 
turned  to  cross  diagonally,  but  was  struck  by  the  latter.  It  is 
fairly  inferable  from  his  testimony  that  as  he  drove  upon  the 
tracks  he  looked  again,  first  for  the  east-bound  car,  which 
was  the  nearer,  and  then  for  the  west-bound  car,  when  he 
saw  that  it  was  about  to  strike  him,  and  the  collision  hap- 
pened at  once.  There  was  evidence  that  the  car  was  running 
very  fast,  and  testimony  tending  to  show  that  no  effort  was 
made  to  stop  it.  In  deciding  this  question,  the  testimony 
most  favorable  to  the  plaintiff  must  be  assumed  to  be  true. 

Defendant's  counsel  claim  that  it  is  conclusively  shown 
that     the     plaintiff    was     negligent,    because     he     drove 
upon  the    second    track    before    looking  a  second    time, 
and    that,    under    the    decisions    of    this  court,   one  who 
does    not    look    immediately    bMore    going    upon  a  rail- 
road track  is  negligent;  citing   Doherty  v.   Ry.,    118  Mich. 
209,  76  N.  W.  377,  80  N.  W.  36;  Merritt  v.  Foote,  128  Mich. 
367,  87  N.  W.  262;  McCarthy  v.  Ry.,  120 Mich.  400,  79  N.  W. 
631;  McGee  v.  Ry.,  102  Mich.  107,  60  N.  W.  293,  26  L.  R.  A. 
300,  47  Am.  St.  Rep.  507;  Borschall  v.  Ry.,  11;  Mich.  473,  73 
N.  W.  SSi;  Hine  V.  Ry.,  115  Mich.  204,  73  N.  W.  116.     It  is 
true  that  in  some  cases  the  negligence  of  a  plaintiff  has  been 
clearly  and  conclusively  shown.     We  think  this  is  not  such  a 
case.     The  use  of  cars  upon  highways  does  not  deprive  persons 
of  the  rieht  of  walking  and  driving.     They  are  constructed 
and  operated  upon  the  assumption  that  they  will  be  driven 
upon  and  over,  and  that  mutual  care  will  be  taken  to  avoid 
collisions.     Necessarily  the  driving  public  must  exercise  some 
judgment  in  relation  to  the  opportunity  to  cross  tracks, 
especially  in  places  where  cars  are  always  in  sight;  and,  as 
we  have  intimated  in  another  case,  if  one  were  to  be  always 
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chargeable  with  negligence  for  driving  upon  a  track  when  an 
approaching  car  was  in  sight,  there  are  places  where  he  could 
never  cross  the  track  without  being  negligent.  When,  in 
the  exercise  of  common  prudence,  he  may  reasonably  think 
there  is  time  to  cross  safely,  he  is  not  chargeable  with  negli- 
gence. In  this  case  two  cars  were  in  sight,  one  and  two 
blocks  away,  respectively.  Naturally  he  would  look  for  the 
most  danger  from  the  nearer.  Hence  he  may  have  looked 
first  for  that,  as  he  turned  upon  the  track,  and  then  for  the 
other.  It  may  be,  as  counsel  seem  to  contend,  that  he 
should  have  looked  soon  enough  to  see  where  the  car  was, 
before  driving  upon  the  second  track,  and  that  he  should  have 
stopped  upon,  or  attempted  to  back  from,  the  first  track,  in 
the  face  of  the  approaching  car  upon  that  track.  The  sequel 
has  proved  that  he  could  have  done  so,  because  that  car  was 
stopped  before  it  got  to  him,  but  it  would  not  ordinarily  be  a 
safe  thing  to  do;  and  we  have  said  in  one  or  more  cases  that, 
where  one  finds  himself  unexpectedly  in  a  place  of  danger, 
that  fact  bears  upon  the  question  of  his  negligence  in  what 
he  does  afterwards,  where  he  was  not  negligent  in  getting 
into  the  danger.  If  it  is  true  that  it  was  reasonable  for  him  to 
believe  he  could  cross  safely,  he  was  not  negligent  in  attempt- 
ing it.  We  cannot  tell  how  much  he  had  to  fear  from  the 
nearer  car,  nor  how  much  attention  he  felt  it  necessary  to 
give  to  it.  It  was  in  the  night,  when  the  rate  of  speed  of  a 
car  two  blocks  away  may  not  have  been  easily  determinable. 
Under  these  circumstances,  we  are  not  justified  in  saying  that 
he  was  necessarily  negligent  in  what  he  did.  It  was  a  proper 
question  for  the  jury.  The  case  is  within  the  rule  followed 
in  the  cases  of  .Garrity  v.  Ry.,  112  Mich.  369,  70  N.  W.  1018, 
37  L.  R.  A.  529;  Ryan  v.  Ry.,  123  Mich.  597,  82  N.  W.  278; 
Moran  v.  Ry.,  124  Mich.  582,  83  N.  W.  606;  Boettcher  v. 
Ry.  (Mich.)  91  N.  W.  125. 
The  judgment  is  affirmed.    The  other  Justices  concurred. 


Diele  v.  Erie  R.  Co. 

(Supreme  Court  of  New  Jersey ,  Nov,  p,  1903^) 

[56  Atl.  Rep.  156.] 

Railroads — Accident  at  Crossing.* 

The  plaintiff's  servant  waa  about  to  cross  five  railroad  traclEs,  the 
two  furthest  of  which  were  tracks  of  the  defendant;  the  three 
nearest,  tracks  of  another  railroad  corporation.  He  stopped,  looked, 
and  listened  before  crossing  the  track  nearest  to  him,  but  this  ob- 
servation was  made  at  a  point  where  his  view  was  obstructed  by  a 
factory  and  a  car  standing  upon  a  switch.  He  had  an  unobstructed 
view  of  700  feet  along  the  track  in  the  direction  from  which  the  loco- 
motive came  when  he  was  at  a  point  30  feet  from   the    track,    which 

*See  generally,  foot-note  appended  to  McGoran  v.  New  York,  etc., 
R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  367, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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point  was  between  the  first  and  second  tracks  as  he  approached.  The 
evidence  does  not  show  that  there  was  any  other  locomotive  or  train 
to  distract  his  attention.  He  testified  that  he  could  not  see  the  ap- 
proaching locomotive,  and  gave  as  a  reason  the  obstruction  of  his 
view  by  the  factory  and  car:  Aeldj  that  the  trial  judge  should  have 
granted  a  nonsuit. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Hoboken. 

Action  by  Herman  Diele  against  the  Erie  Raibroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  June  term,  1903,  before  GARRISON,  GARRET- 
SON,  and  SWAYZE,  JJ. 

George  S.    Hobart  (Corbin  &  Corbin,  on  the  brief),  for 
appellant. 
James  F.  Minturn,  for  appellee. 

SWAYZE,  J.     The  only  question  of  law  involved  in  this 
case  is  whether  the  court  should  have  directed  a  nonsuit. 
The  action  was  brought  to  recover  for  injuries  to  a  horse  and 
wagon  of  the  plaintiff  which  were  injured  by  a  collision  with 
a  locomotive  engine  of  the  defendant  company  at  a  point  in 
Hoboken  where  Ravine  Road  crosses  the  railroad  tracks.     At 
this  point  there  are  five  tracks — two  of  the  West  Shore  Rail- 
road, two  of  the  Weehawken  Branch  of  the  Erie  Railroad, 
and  one  a  switch  of  the  West  Shore  Railroad.     The  plaintiff's 
horse  was  driven  at  the  time  by  one  Brethauer.     The  first 
track  reached  by  Brethauer  was  the  switch,  then  followed  the 
two  West  Shore  tracks,  and  then  the  track  of  the  Erie  Com- 
pany on  which  the  accident  occurred.     At  the  time  of  the 
accident,  the  view  of  the  plaintiff  in  the  direction  from  which 
the    locomotive    came    was    obstructed  by  a  freight  car. 
The    distance    between    the    switch    and  the  track  upon 
which    the    plaintiff    was    struck  was  more  than  30  feet. 
It  is  not  claimed  that  the  attention  of  Brethauer  was  di»- 
tracted  by  locomotives  or  cars  upon  any  of  the  tracks,  except 
as  above  stated.     Brethauer  was  in  a  covered  wagon.     He 
testified  that  when  he  came  to  the  railroad  track  he  stopped, 
went  off  the  wagon,  looked  up  and  down,  went  on  the  wagon 
again,  drove  down  slowly,  and  drove  slowly  on,  and  that 
when  he  came  on  the  second  track  he  at  once  saw  the  engine, 
his  horse  took  a  jump,  and  after  that  he  knew  nothing  about 
it.     In  response  to  a  question  by   the  court,  he  testified  that, 
when  he  got  beyond  the  car  which  was  standing  on   the 
switch,  he  looked  to  see  whether  a  car  was  coming  from 
Weehawken,   the    direction  from  which  the  engine  which 
struck  him  came;  that  when  he  was  on  the  track  he  looked  for 
the  locomotive;  ''She  was  there  already;  she  was  on   top  of 
me;*'  and  that  when  he  first  saw  the  locomotive  it  was  about 
five  feet  away.     He   said  that  he  did  not  know   how  far  he 
went  after  he  stopped  to  look  before  the  engine  struck  him« 
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lind  that  be  did  not  know  how  many  tracks  be  crossed  after 
he  stopped,  and  that,  at  the  place  where  he  stopped  to  look, 
the  factory  and  the  car  cut  off  his  view.  The  surveyor  who 
was  called  as  a  witness  for  the  defendant  testified  that  a  few 
days  before  the  trial  he  made  measurements  and  tests  to 
ascertain  how  far  the  engine  could  be  seen  at  different  points 
— i5f  25,  35,  and  50  feet — in  the  center  of  the  traveled  road 
from  the  south  or  far  rail  of  the  track  on  which  the  collision 
occurred.  At  35  feet,  which,  according  to  the  map  which 
was  offered  in  evidence,  was  a  point  between  the  switch  and 
the  first  track  of  the  West  Shore  Railroad,  there  was  an  un- 
obstructed view  for  700  feet ;  at  25  feet,  which  was  a  point 
between  the  two  tracks  of  the  West  Shore  Railroad,  there  was 
a  clear  view  of  2, 142  feet.  The  testimony  was  uncontradicted 
that  the  situation  on  the  day  these  observations  were  taken 
was  the  same  as  on  the  day  of  the  accident,  except  for  the 
absence  of  the  freight  car  upon  the  switch,  and  the  testimony 
makes  it  clear  that  the  car  could  not  have  obstructed  the 
view  either  at  25  feet  or  at  35  feet. 

The  negligence  ^[lleged  is  the  failure  to  give  the  statutory 
signals.  There  was  confiicting  evidence  on  this  subject,  but 
we  think  that  it  was  a  question  for  the  jury  whether  the 
signals  were  given  or  not,  and  the  verdict  ought  not  to  be 
disturbed  on  this  ground. 

Brethauer,  the  driver  of  the  wagon,  was  at  the  time  in  the 
employ  of  the  plaintiff;  and  if  the  negligence  of  Brethauer 
contributed  to  the  injury  of  the  horse  and  wagon  in  such  a 
way  that,  but  for  his  negligence,  the  collision  would  not  have 
happened,  the  plaintiff  cannot  recover.  Upon  well-recog- 
nized principles,  he  is  held  responsible  for  his  servant's  neg- 
ligence. The  testimony  of  Brethauer  is  that  he  stopped  at 
a  point  where  the  factory  and  the  car  upon  the  switch  cut  off 
his  view.  He  does  not  say  that  he  looked  at  any  other  point 
until  the  engine  was  about  five  feet  away.  It  is  true  that  he 
testified  that  he  could  not  see  the  locomotive  before  it  struck 
him,  but  he  gives  as  a  reason  for  this  that  his  view  was  ob- 
structed by  the  cooperage  factory  and  the  empty  car.  It  is 
clear,  however,  from  the  testimony,  that  if  he  had  looked  he 
must  have  seen  the  approaching  locomotive  while  he  was  still 
in  a  place  of  safety.  In  this  respect  the  case  is  similar  to 
Conklin  v.  Erie  Railroad  Co.,  63  N.  J.  Law,  338,  43  Atl.  666; 
Swanson  v.  Central  Railroad  Co.,  63  N.  J.  Law,  605,  44  Atl. 
852;  Cantrell  v.  Erie  Railroad  Co.,  64  N.  J.  Law,  277,  43  At). 
881.  The  servant,  on  his  own  showing,  stopped  to  make  his 
observation  at  a  point  where  it  could  not  be  effective  by  reason 
of  the  existing  obstructions.  He  traversed  the  intervening 
space  between  that  point  and  a  point  just  before  the  point  of 
collision  without  continuing  his  observations,  as  far  as  the 
testimony  shows,  and  the  testimony  as  to  the  actual  situa- 
tion shows  that  he  could  not  have  been  observing  with  any 
attention. 
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The  only  feature  that  distinguishes  this  case  from  cases 
heretofore  decided  in  this  state  is  the  existence  of  several 
railroad  tracks  between  the  point  where  Brethauer  stopped  to 
make  his  observations  and  the  point  of  collision,  and  a  case 
might  arise  in  which  trains  running  upon  the  other  tracks 
might  so  distract  attention  that  it  would  be  a  question  for 
the  jury  whether  it  was  negligence  for  the  driver  of  the 
wagon  to  proceed.  In  this  case  there  is  no  evidence  that 
there  were  any  other  trains  upon  the  other  tracks,  nor  does 
Brethauer  say  that  his  attention  was  distracted  in  any  way. 

The  judgment  should  be  reversed,  with  costs,  and  there 
should  be  a  judgment  of  nonsuit. 


Baltimore  &  O.  R.  Co.  v.  McClellan. 

{Supreme  Court  of  Ohio^  Oct.  97 y  igoj,) 
[68  N.  B.    Rep.  816.] 

Accident  mt  Cresting— Cmre  Required  of  Traveler— Obstructed  View.*^ 
The  rule  that  a  person  in  full  poesesaion  of  hia  senses  of  sight  and 
hearing  should  exercise  them  to  protect  himself  from  danger  when 
about  to  cross  a  known  track  of  a  steam  railroad  at  a  street  crossing, 
applies  to  a  condition  where  the  atmosphere  is  more  or  less  clouded 
by  steam  and  smoke,  and  it  is  negligence  on  his  part  which  will  defeat 
a  recovery  for  injuries  received  from  a  passing  train  to  undertake  to 
cross  without  waiting  for  the  atmosphere  to  clear  so  that  his  vision 
may  be  unobstructed,  or  taking  other  adequate  means  to  ascertain 
the  presence  of  danger. 
Sams — Contributory  Negligence — Obstructed  View. 

Where  the  testimony  of  the  plaintiff  raises  a  clear  presumption  of 
negligence  on  his  part  which  directly  contributed  to  his  injury,  and 
no  testimony  is  offered  by  him  tending  to  rebut  that  presumption,  it  ia 
the  duty  of  the  trial  court  to  sustain  a  motion  by  the  defendant* 
made  at  the  conclusion  of  plaintiff's  evidence,  to  direct  a  verdict » 
and  a  refusal  to  sustain  such  motion  is  error. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Richland  County. 

The  action  below  was  brought  by  defendant  in  error,  Ida 
L.  McClellan,  administratrix,  against  the  Baltimore  &  Ohio 
Railroad  Company,  to  recover  for  the  negligent  killing  of 
Madison  McClellan,  who  met  his  death  by  being  run  over  by 
the  caboose  of  a  local  freight  train.  The  defense  was  a 
denial  of  negligence  by  defendant  and  a  charge  of  contribu- 
tory negligence  on  the  part  of  the  deceased.  At  the  conclu- 
sion of  the  plaintiff's  testimony  defendant  moved  the  court  to 
direct  a  verdict  for  defendant,  which  was  overruled,  and  the 
cause  submitted  to  the  jury  on  plaintiffs  testimony.  A  re- 
covery was  had,  which  was  sustained  by  the  circuit  court,  and 
the  company  brings  error.     Reversed. 

*8ee  generally,  foot-note  appended  to  McGoran  v.  New  York,  etc., 
R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  A  Eng.  R.  Cas.,  N.  8.,  367, 
where  all  the  preceding  authorities  in  this  series  are  coUected. 
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J.  H.  Collins  and  Cummings  &  McBride,  for  plaintiff  in 
error. 

Doaglass  &  Mengert,  for  defendant  in  error. 

SPEAR,  J.  The  accident  occurred  at  a  street  crossing  in 
the  village  of  Butler,  Ohio,  about  3  o'clock  of  the  afternoon 
of  March  17,  1900,  at  a  point  where  the  main  street  of  the  vil- 
lage is  crossed  by  two  tracks  of  the  company.  At  the  point 
stated  the  street  runs  substantially  north  and  south,  and  the 
railroad  tracks  substantially  east  and  west.  The  station 
house  is  at  the  southeast  angle  of  the  intersection,  facing 
north.  The  southerly  track  is  the  main  track  and  the  northly 
one  a  side  track,  and  both  tracks  curve  sharply  to  the  north- 
east from  a  point  about  160  feet  from  the  crossing.  About  165 
feet  easterly  from  the  crossing  a  spur  track  starts  on  the 
south  side  of  the  main  track  and  extends  upon  a  curve  several 
hundred  feet  in  a  northeasterly  direction,  veering  to  the  north 
and  northwest.  To  tht;  east  of  the  station  some  1 50  feet  stands 
a  water  tank.  The  depot  platform  extends  from  the  station 
house  northerly  to  the  main  track,  easterly  to  a  point  near 
the  water  tank,  and  westerly  to  the  line  of  the  street.  At  the 
time  of  the  accident  there  stood  upon  the  side  track,  headed 
west,  a  freight  train  with  two  locomotives  attached,  the  for- 
ward one  extending  across  the  sidewalk  and  a  few  feet  into 
the  street  proper.  This  train  had  been  in  that  position  25  to 
30  minutes.  A  passenger  train,  known  as  ''No.  3,"  had 
passed  east  just  before  the  accident.  Upon  the  spur  track 
there  had  been  standing  a  local  freight  train,  placed  there  to 
allow  the  passage  of  No.  3,  and  intending  to  follow  so  soon 
as  No.  3  had  passed.  The  caboose  of  this  train  stood  near 
the  point  of  junction  of  the  spur  with  the  main  track,  the 
locomotive  being  at  the  other  end.  The  cylinder  cocks  of 
the  head  engine  of  the  freight  train  (the  one  standing  on  the 
side  track  headed  west)  were  open,  and  considerable  steam  was 
escaping,  making  some  noise,  and  a  good  deal  of  smoke  was 
issuing  from  the  smokestack.  The  smoke  and  steam  came 
on  the  south  side  of  the  engine,  much  of  it  to  the  ground.  It 
was  a  little  windy  at  the  time,  and  the  wind,  being  from  the 
northwest,  carried  the  steam  and  smoke  in  a  southeasterly 
direction;  that  is,  toward  the  easterly  portion  of  the  station 
house  and  over  the  main  track. 

The  deceased  was  the  keeper  of  a  restaurant  situated  on 
the  east  side  of  the  street  a  short  distance  north  of  the  cross- 
ing. Just  before  the  accident  he  had  been  to  the  station  to 
inquire  about  some  oysters  he  was  expecting,  and  was  on  his 
return  when  it  occurred.  He  was  seen  coming  out  of  the 
door  of  the  freight  office  and  passing  westerly  on  the  plat- 
form. He  was  also  seen  in  the  act  of  stepping  off  of  the  plat- 
form and  onto  the  track — the  main  track.  He  was  going  in 
a  northwesterly  direction,  his  back  being  partially  toward  the 
east.     Some  two  or  three  minutes  after  No.  3  had   passed,. 

11  R  R  R— 51 
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the  local  freight,  the  train  which  had  been  waiting  on  the 
spar  track,  backed  westerly  to  clear  the  switch,  coming  at  a 
speed  of  about  I2  miles  an  hoar.  No  alarm  of  any  kind  was 
given  by  the  trainmen  on  the  local,  nor  was  any  one 
stationed  in  the  rear  of  the  caboose  to  give  warning.  Mc- 
Clellan had  just  stepped  down  off  the  platform  onto  the  track 
when  the  caboose  struck  him,  having  apparently  made  bat 
two  steps.  He  was  not  seen  to  stop  from  the  time  he  was 
first  seen  going  out  of  the  door  of  the  freight  office  until  he 
was  struck,  nor  was  he  seen  to  look  to  the  east,  the  direction 
from  which  the  caboose  was  coming.  He  had  just  reached 
the  middle  of  the  track,  had  made  a  second  step,  was  in  a 
walking  position,  walking  in  a  northwesterly  course,  headed 
in  that  direction,  to  avoid  the  front  of  the  engine  of  the  freight 
train. 

Three  features  of  the  case  call  for  comment — one  respect- 
ing the  presence  of  the  locomotives  of  the  freight  train  on  the 
side  track,  another  the  operation  of  the  local  freight,  and, 
third,  the  action  of  the  deceased  himself. 

1.  It  is  claimed  that  the  placing  and  maintaining  of  the 
locomotive  partially  across  the  street,  and  the  producing 
there  of  smoke  and  of  steam,  with  accompanying  noise,  was 
of  itself  negligence.  But  locomotives  cannot  be  handled 
without  the  issuing  of  more  or  less  smoke,  nor  can  they  be 
held  in  a  waiting  position,  which  was  the  fact  as  to  this 
freight  train,  without  the  escape  of  more  or  less  steam  with 
some  noise.  A  use  which  is  a  natural  and  necessary  use  of  a 
locomotive  cannot  be  of  itself  a  negligent  use.  The  leaving 
of  the  nose  of  that  forward  locomotive  across  the  sidewalk 
for  the  length  of  time  it  stood  there  was  an  improper  act.  It 
may,  for  aught  we  know,  have  been  a  misdemeanor,  but  it  was 
not  actionable  negligence  in  this  case,  although  its  presence 
there  is  an  incident  to  be  considered. 

2.  The  management  of  the  local  freight  was  of  a  different 
character.  It  stood  upon  that  spur  track,  awaiting  the  pass- 
ing of  the  passengei  train,  in  a  position  where  necessarily, 
when  it  should  back  far  enough  to  get  upon  the  main  track, 
its  rear  would  be  protruded  upon  the  street;  and,  whether  in 
backing  the  train  that  afternoon  without  the  sounding  of  the 
whistle  and  the  ringing  of  the  bell  the  trainmen  violated  the 
statute  or  not,  it  certainly  was  incumbent  upon  them  in  some 
reasonable  way  to  give  warning — as  by  placing  a  watchman 
at  the  rear  of  the  caboose — of  the  approach  of  the  train  to 
the  street.  The  neglect  of  all  attempt  to  warn  was  palpable 
negligence. 

3.  But  what  shall  we  say  of  the  action  of  the  deceased  him- 
self ?  He  was  possessed  of  all  his  faculties.  He  was  a  resident 
of  the  village,  and  knew  the  location  of  the  spur  track  and 
its  uses.  He  knew,  apparently  at  least,  that  the  passenger 
train  had  passed,  and  that  the  local  freight  was  in,  for  he  was 
expecting  a  shipment  of  oysters,  probably  coming  by  one  or 
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the  other  of  those  trains.  He  was  at  the  station  to  inqoire 
<or  that  consignment,  so  that  the  presence  of  trains  of  that 
character,  then  or  shortly  before,  near  the  station,  would  nat- 
urally be  known  to  him.  He  had  been  on  the  platform  far 
enough  to  the  east  to  see  the  local  freight  as  it  stood  upon  the 
spur  track.  He  knew — that  is,  he  must  be  held  to  have 
known — that  a  steam  railroad  track  is  necessarily  a  dangerous 
place;  that  locomotives  and  cars,  once  in  motion,  are  not 
easily  or  quickly  stopped.  All  this  must  be  attributed  to  him. 
What,  then,  was  his  duty  ftom  the  standpoint  of  self-preser- 
vation? Wasn't  jt  to  look  and  listen  for  danger  before  step- 
ping upon  that  track?  What  less  could  be  expected  of  a 
person  in  possession  of  his  senses?  It  is  true  that  there  is  a 
more  or  less  strong  presumption  of  fact  that  the  instinct 
of  self-preservation  will  prevent  a  man  from  rushing  into  dan- 
ger, but  do  we  not  see  by  every-day  experience  that  men  be- 
come careless  of  danger,  either  because  of  familiarity  with  it, 
or  of  temporary  absence  of  mind  which  causes  them  to  be 
oblivious  of  its  presence?  No  doubt  this  latter  condition 
obtained  with  the  unfortunate  gentleman  who  lost  his  life 
that  afternoon,  for  not  only  is  there  no  evidence  in  the  record 
that  he  either  did  look  or  listen,  but  the  strong  inference  from 
the  whole  record  is  that  he  did  neither. 

But  it  is  claimed — and  this  is  the  real  and  serious  conten- 
tion of  counsel — that  neither  listening  nor  looking  would  have 
availed;  that  the  noise  of  the  escaping  steam  would  have 
neutralized  the  one  and  the  cloud  of  smoke  and  steam  would 
bave  rendered  useless  the  other.  There  really  is  no  evidence 
in  the  record  that  warrants  this  conclusion.  It  is  evident 
that  the  .train  must  have  been  making  some  considerable 
noise  as  it  approached  thecrossing^-a  noise  different  in  char- 
acter from  that  of  the  escaping  steam,  and  the  volume  of  the 
latter  noise  is  left  very  shadowy  by  the  testimony.  Nor  is 
there  greater  certainty  about  the  presence  of  any  considera- 
ble amount  of  steam  and  smoke  in  the  immediate  where- 
abouts of  the  deceased  at  the  fatal  moment.  Four 
witnesses  testified  to  the  presence  of  steam  and  smoke 
in  the  vicinity,  but  one  only  (McLaughlin)  was  in  a  position 
to  notice  their  presence  at  the  moment  of  the  accident.  One 
witness  (Crowner)  was  in  the  hotel  o£Bce,  about  60  feet  south. 
He  testified  to  the  presence  of  smoke  and  steam  generally, 
but  was  silent  as  to  its  presence  at  the  moment  when  and  the 
«xact  place  where  the  accident  occurred.  He  heard  the  noise 
of  the  trucks,  and  the  first  he  saw  of  the  accident  was  a  man 
under  the  wheels.  One  witness  (McCready),  who  saw  all  of 
the  transaction  of  the  accident  from  the  telegraph  o£Bce  in 
the  depot,  did  not  observe  the  presence  of  steam  and  smoke 
at  all.  Another  (Miller),  who  stood  by  him  in  the  o£Bce  at 
the  time,  saw  the  smoke  and  steam,  and  observed  that  it  was 
carried  easterly  and  over  the  main  track  by  the  wind,  but  he 
did  not  see  McClellan  when  he  was  struck,  and  did  not  know 
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of  the  fact  until  his  attention  was  called  by  McCready  to  the 
presence  of  a  man  nnder  the  caboose.  Another  witness  (Mc- 
Cardy)  testified  with  much  fervot  for  plaintiff  below,  and 
was  ready  to  speak  with  confidence  respecting  smoke  and 
iteam,  bat  this  witness  met  McClellan  going  west  on  the  plat- 
form while  he  (the  witness)  continued  some  distance  east,  and 
did  not  then  look  around  or  know  of  the  accident  until  he 
heard  the  scream,  and  finally  admitted  on  the  stand  that  he 
did  not  know,  by  looking,  anything  about  the  situation  at  the 
moment.  McLaughlin,  above  referred  to,  saw  the  whole  of 
the  accident.  He  was  on  the  street,  about  200  feet  south  from 
the  scene,  and  speaks  of  the  general  presence  of  steam  and 
smoke  in  the  vicinity.  ''There  was  considerable  smoke. 
I  noticed  the  steam.  It  [the  steam  and  smoke]  came  on  the 
south  side  of  the  engine,  and  some  of  it  came  to  the  ground. 
It  blowed  to  the  ground  and  toward  the  depot.  Saw  some 
along  the  sidewalk  at  the  depot,  between  that  and  the  cross- 
ing." This  much  respecting  the  observation  of  the  witnesses 
as  to  the  presence  of  steam  and  smoke.  It  is  to  be  noted 
that  two  only  of  the  witnesses  saw  the  deceased  jusf  before 
and  when  he  was  struck,  viz.,  McCready  and  McLaughlin* 
and  their  testimony  is  vitally  important  as  to  his  conduct. 
The  former  saw  the  caboose  when  within  a  very  few  feet  of  the 
deceased,  and  saw  nothing  to  prevent  McClellan  seeing  the 
caboose  if  he  had  looked.  He  first  saw  McClellan  as  he 
stepped  down  from  the  platform  in  front  of  the  rear  end  of 
the  local;  was  going  in  a  northwesterly  direction;  he  had 
just  stepped  down  off  of  the  platform  onto  the  track  when  the 
train  hit  him.  McLaughlin  doesn't  undertake  to  say  that  the 
deceased  could  not  have  seen  the  caboose  if  he  had  looked, 
but  says  he  don't  know;  and  adds  that  he  didn't  see  him 
look.  He  saw  McClellan  when  he  was  struck.  He  was  in 
the  middle  of  the  track;  had  just  stepped  from  the  platform 
to  the  track,  and  had  made  his  second  step;  was  in  the 
middle  of  the  track  in  a  walking  position,  walking  in  a  north- 
westerly direction.  As  McClellan  was  headed  northwest,  he 
would  have  had  to  turn  somewhat  to  look  to  the  east,  and 
this  witness  had  then  good  opportunity  of  noting  whether  be 
turned  or  not.  But  one  other  (McCready)  had  such  oppor- 
tunity, and  he  saw  no  attempt  on  McClellan's  part  to  look. 
Both  witnesses  saw  the  caboose  before  McClellan  was  struck. 
Indeed,  every  witness  saw  the  caboose  as  it  was  backing 
down,  although  the  position  of  some  of  them  was  such  as  to 
make  their  observation  of  much  less  significance  than  that  of 
McCready  and  McLaughlin.  Taken  as  a  whole,  however,  the 
plaintifi's  own  evidence  shows  clearly  that  the  deceased  could 
have  seen  the  caboose  if  he  had  looked  before  stepping  on  the 
track,  and  that  he  did  not  look.  It  is  manifest  that  the  con- 
dition of  the  atmosphere  would  be  changeable.  \What  would 
be  its  condition  at  one  moment  might  be  entirely  changed 
the  next;  and  it  is  a  most  significant  fact  that  every  witness 
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who  saw  the    accident,   or  was  near  it,   himself  saw  the 
caboose  before  it  struck  McCleUan. 

This  resume  is  given  not  for  the  purpose  of  weighinfz:  the 
evidence,  but  for  the  purpose  of  illustrating  the  kind  of  a  case 
which  the  plaintiff  below  presented,  and  which  was  sustained 
by  the  trial  court  and  by  the  reviewing  court  as  one  warrant- 
ing a  recovery  and  for  the  further  special  purpose  of  showing 
what  ought  to  have  been  done  with  the  motion  to  direct  a 
verdict.  It  must  be  apparent  that  the  evidence  produced  by 
the  plaintiff  below  at  the  trial,  giving  to  each  circumstance 
appearing  in  proof  the  most  favorable  construction  possi- 
ble, showed  beyond  question  that  the  deceased  was  negligent 
in  a  manner  directly  contributing  to  his  death,  unless  the 
presence  of  steam  and  smoke  released  him  from  the  duty  to 
exercise  care.  Does  the  presence  of  the  smoke  and  steam, 
conceding  all  that  is  claimed  for  it,  change  the  case?  He 
knew  the  exact  situation.  He  knew  the  dangers  as  well  as 
any  man  could — the  dangers  that  lurk  about  the  track  of  a 
steam  railroad.  He  found,  if  the  claim  of  plaintiff  below  is 
correct,  a  temporary  obstruction  to  his  vision.  A  little 
patience,  a  wait  only  of  a  moment,  and  the  atmosphere 
would  be  cleared,  and  the  opportunity  for  effective  vision  re- 
stored, and,  as  afterward  proved,  the  whole  danger  obviated. 
His  stepping  upon  the  track  at  that  point  at  that  moment 
was  an  unnecessary  act.  He  could  easily  have  crossed  the 
street  south  of  the  track,  and  then  have  been  free  from  dan- 
ger. The  rule  of  law  of  this  state  is  clear.  A  person  in  pos- 
session of  his  senses  approaching  such  a  steam  railroad  known 
to  him  must  look  and  listen;  failing  this,  he  is  guilty  of  con- 
tributory negligence,  which  prevents  a  recovery  from  injuries 
arising  from  such  failure,  unless  some  further  fact  appears 
which  relieves  him.  In  the  present  case  the  plaintiff's  testi- 
mony raised  a  clear  presumption  of  contributory  negligence, 
and  no  tangible  proof  whatever  was  given  which  tended  to 
rebut  that  presumption. 

The  case  made  is  not  one  which  presented  a  conflict  in  the 
evidence  on  any  vital  point.  If  such  conflict  had  been  pre- 
sented, then  the  motion  to  direct  a  verdict  should  have  been 
overruled,  and  the  cause  given  to  the  jury.  The  rule  is  that 
whether  or  not  there  is  evidence  tending  to  prove  an  essential 
fact  is  a  question  for  the  court,  and,  if  it  be  determined  that 
there  is  not,  then  there  can  be  no  conflict,  and  there  is  no 
question  for  the  jury.  The  case  is  wholly  dissimilar  from  the 
reported  cases  where  a  close  question  of  fact  appears  and  the 
judgment  of  a  jury  is  required  to  determine  it.  As  in  Hart  v. 
Devereaux,  41  Ohio  St.  565,  where  the  deceased  was  driving  a 
pair  of  spirited  horses  over  a  crossing  at  the  side  of  which 
stood  a  locomotive  blowing  off  steam  which  frightened  the 
horses,  and  so  engaged  the  driver's  attention  that  he  did  not 
observe  the  approach  of  an  express  train  coming  rapidly  and 
without  warning  from  the  opposite  direction,  the  view  down 
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the  track  being  obscured  by  buildings,  and  was  killed  by  the 
express.  As,  also,  in  Railway  Co.  v.  Snell,  54  Obio  St.  197^ 
43  N.  E.  207,  32  L.  R.  A.  276,  where  there  was  a  conflict  in 
the  evidence  as  to  whether  the  injured  party  was  exercising 
hii  faculties  of  seeing  and  hearing,  and  it  was  held  a  proper 
question  to  be  submitted  to  the  jury.  The  case  at  bar  more 
nearly  resembles  Railway  Co.  v.  Wbitacre,  35  Ohio  St.  627, 
where  it  is  held  that  where  a  person  familiar  with  a  dangerous 
railroad  crossing,  in  passing  over  the  same,  neglects  the  exer- 
cise of  any  care  to  ascertain  if  a  passing  train  is  near,  he  is 
guilty  of  negligence,  and  the  mere  fact  that  he  had  foigotten 
that  be  was  in  the  vicinity  of  the  crossing  will  not  excuse; 
also  that,  where  the  plaintiff's  own  testimony  raises  a  pre- 
sumption of  conttibutory  negligence,  the  burden  rests  upon 
him  to  remove  it.  A  point  pertinent  is  held  in  Railway  Co. 
V.  Depew,  40  Ohio  St.  121 — that  a  person  upon  a  railroad 
track  may  not  rely  upon  a  signal  being  given  of  the  starting: 
of  a  train,  and  that  the  expectation  that  such  signal  will  be 
given  will  not  relieve  such  person  from  constant  watchfulness 
for  his  safety.  Law  applicable  to  the  present  case  is  held  in 
C,  C,  C.  &  I.  Ry.  Co.  v.  Elliott.  28  Ohio  St.  340,  as  fol- 
lows: ''The  omission  to  ring  the  bell  or  sound  the  whistle  at 
public  crossings  is  not  of  itself  su£Bcient  ground  to  authorize 
a  recovery,  if  the  party,  notwithstanding  such  omission^ 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the  acci- 
dent. What  is  such  contributory  negligence  as  will  defeat  a 
recovery  is  usually  a  question  of  mixed  law  and  fact,  to  be 
determined  by  the  jury  from  all  the  circumstances  of  the  case 
and  under  proper  instructions  from  the  court;  but  where  the 
undisputed  facts  show  that  by  the  exercise  of  ordinary  care  a 
party  might  have  avoided  injury,  he  cannot  recover.  It  is 
the  duty  of  a  traveler  upon  the  highway,  when  approaching 
a  railroad  crossing,  to  make  use  of  his  senses,  to  ascertain  if 
there  is  a  train  in  the  vicinity;  and  if,  when  in  full  posses- 
sion of  his  faculties,  he  fails  to  see  or  hear  aiiything,  when  a 
prudent  man,  exercising  his  eyes  and  ears  with  ordinary  care, 
would  have  discovered  a  train  in  close  proximity,  and  he  is 
thereby  injured,  he  is  guilty  of  such  negligence  as  will  prevent 
a  recovery."  Our  case  also  in  one  aspect  resembles  Railroad 
Co.  V.  Skiles,  64  Ohio  St.  4S8,  60  N.  E.  576.  It  is  there  held 
that  where  a  person,  without  looking  or  listening,  steps  upon 
a  railway  track  from  a  place  of  safety  on  a  platform,  imme- 
diately in  front  of  and  close  to  a  backing  switch  engine,  and  is 
injured,  he  is  guilty  of  contributory  negligence,  and  cannot 
recover.  The  propositions  here  indicated  are  supported  by  a 
great  number  of  cases,  some  of  which  are  here  cited:  Rail- 
road Co.  V.  Crawford,  24  Ohio  St.  631,  15  Am.  Rep.  633; 
Heaney  v.  L.  I.  R.  R.  Co.,  112  N.  Y.  122, 19 N.  E.  422;  Hoyt 
V.  The  City  of  Hudson,  41  Wis.  105,  22  Am.  Rep.  714;  Ban- 
croft V.  B.  &  W.  R.  R.  Co.,  97  Mass.  275;  McCrory,  Adm'x, 
v.  C,  M.  &  St.  P.  Ry.  Co.  (C.  C.)  31  Fed.   531,  opinion  by 
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Brewer,  J. ;  D.  &  R.  G.  Co.  v.  Ryan,  17  Colo.  98,  28  Pac. 
79;  Mann  v.  R.  &  S.  Y.  Co.,  128  Ind.  138,  26  N.  E.  819;  C, 
K.  &  W.  R.  R.  Co.  V.  Fisher,  49  Kan.  460,  30  Pac.  462 ;  Chase 
V.  M.  C.  R.  R.  Co.,  78  Me.  346,  5  All.  77 1\  I.  C.  R.  Co.  v. 
Hall,  72  111.  222.  A  number  of  cases  in  other  states  are 
cited,  which  with  more  or  less  force  sustain  the  contention  of 
plaintiff  in  error;  but  the  rule  in  Ohio,  as  we  understand  it, 
evidenced  by  the  general  trend  of  decisions,  is  in  accord  with 
the  conclusions  here  indicated. 

We  are  of  opinion  that  the  motion  to  direct  a  verdict  for 
defendant  should  have  been  sustained.  The  judgments  be- 
low will  therefore  be  reversed  and  judgment  entered  for  plain- 
tiff in  error. 

Reversed . 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK,  and  CREW,  JJ.. 
concur. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Colum  (two  cases). 

{Supreme  Court  of  Arkansas^  Nov.  28,  1903,) 
[77  S.  W.    Rep.  596.] 

Injuf7  to  Children — Contributory  Negligence — Non  Sui  Juris.* 

Evidence  in  an  action  for  personal  injuries  to  a  chil^  eight  years 
old,  in  which  the  evidence  showed  that  he  stepped  upon  defendant's 
railroad  track  in  front  of  a  car,  held  to  justify  a  finding  that  the 
child  was  not  sui  juris,  and  hence  not  capable  of  being  guilty  of  con- 
tributory negligence. 

ttmme — Contributory  Negligence.f 

A  father  leaving  a  boy  eight  years  old,  and  incapable  of  appre- 
ciating the  danger,  unattended  at  a  railway  station,  where  he  is 
injured  by  a  moving  train,  is  guilty  of  contributory  negligence, 
barring  his  right  to  recover  for  loss  of  services  occasioned  by  the 
injury  to  the  boy. 

Appeal  from  Circuit  Court,  Conway  County;  Geo.  M. 
Chapline,  Judge. 

Separate  actions  by  Robert  Colum  and  William  Colum,  by 
next  friend,  against  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  From  a  judgment  for  plaintiff  in  each 
action,  defendant  appeals.  Judgment  in  the  action  of 
Robert  Colum  reversed,  and  final  judgment  rendered  against 
him,  and  judgment  in  the  other  action  a£Brmed. 

*8ee  foot-note  appended  to  Mitchell  v*  Illinois  Cent.  R.  Co.  (La.), 
9  R.  R.  R.  240,  32  Am.  &.  Bng.  R.  Cas.,  N.  S.,  240,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

tAs  to  what  is  contributory  negligence  of  parents,  in  actions  by  them 
for  injuries  to  their  children,  see  Knright  v,  Pittsburg  Junction  R. 
Co.  (Pa.),  7R.  R.  R.  717,  30  Am.  &  Bng.  R.  Cas.,  N.  S.,  717  (allowing 
eleven  year  old  son  to  stroll  alone  on  street  is  not) ;  Cunningham  v, 
Los  Angeles  Ry.  Co.  (Cal.),  7  Am.  &  Bng.  R.  Cas.,  N.  8.,  783;  Gunn 
V.  Ohio  River  R.  Co.  (W.  Va.),  6  Am.  &  Bng.  R.  Cas.,  N.  8.,  275; 
Dan  V.  Citizens*  St.  R.  Co.  (Tenn.),  10  Am.  A  Bng.  R.  Cas.,  N.  S., 
880;  Garner  v,  Trumbull  (C.  C.  A.),  15  Am.  ft  Bng.  R.  Cas.,  K.  8., 
589. 
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Dodge  &  Johnson,  for  appellant. 

C.  C.  Reid  and  J.  H.  Carmichael,  for  appellees. 

BATTLE,  J.  Robert  Colum  brought  two  actions  against 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
—one  for  himself,  and  the  other,  as  next  friend,  for  William 
Colum,  a  minor,  who  is  his  son.  Both  actions  were  based 
upon  injuries  that  were  caused  by  a  car  of  the  defendant  run- 
ning against  and  over  William  Colum.  One  was  on  account 
of  the  loss  of  services  of  the  son,  during  minority,  sustained 
by  the  father;  and  the  other  was  for  damages  to  William 
Colum  that  were  caused  by  the  injuries.  By  consent  of 
parties,  these  actions  were  consolidated,  and  determined 
upon  the  same  testimony. 

Plaintiffs  in  both  actions  alleged  in  their  complaints  that 
William  Colum  was  on  the  22d  day  of  December,  1898,  about 
eight  years  old,  and  the  son  of  the  plaintiff,  Robert  Colum; 
that  on  that  day  the  defendant  negligently,  without  warning 
or  notice,  pushed  its  car  against  and  upon  William,  and 
thereby  injured  him  to  such  an  extent  and  in  such  manner  as 
to  cauRe  the  amputation  of  his  left  arm  and  permanently 
cripple  him.  The  defendant  answered  both  complaints,  and 
denied  every  allegation  of  negligence,  and  alleged  that  the 
father  and  son  were  guilty  of  contributory  negligence.  In 
the  trial  of  the  issues  joined,  the  jury  impaneled  for  that  pur- 
pose returned  a  verdict  in  favor  of  the  father  for  $1,000,  and 
in  favor  of  the  son  for  $2,500,  for  which  judgments  were  ren- 
dered, and  the  defendant  appealed. 

The  following  are  substantially  the  facts  in  the  case:  On 
the  22d  day  of  December,  1898,  Robert  Colum  drove  to  the 
defendant's  railroad  station  at  Menifee,  in  this  state,  and 
carried  with  him  his  son  William,  who  was  at  that  time  about 
eight  years  old.  While  there,  a  train  of  defendant  arrived, 
and  its  locomotive  was  used  in  switching  cars  from  one  track 
to  another.  The  father  drove  away,  leaving  the  son  at  the 
station.  In  a  short  time  thereafter  the  engine  shoved  a  car 
against  and  upon  the  boy,  and  seriously  injured  him.  As  to 
the  facts  connected  with  the  injury,  the  endence  is  conflict- 
ing and  obscure.  A  part  of  it  tended  to  prove  that  appellant 
negligently  pushed  the  car  against  the  boy.  But  the  cause  of 
the  injury  cannot  be  explained  upon  any  reasonable  theory, 
except  that  the  fault  of  the  boy  concurred  with  that  of  the 
appellant  in  producing  the  injury;  that  is  to  say,  the  injury 
would  not  have  happened  without  his  concurring  and  co- 
operating fault.  One  witness  testified  that  he  was  attempt- 
ing to  crawl  under  the  car  when  he  was  injured.  The 
testimony  of  his  own  witnesses,  if  true,  proved  that  be 
stepped  upon  the  railroad  track  in  front  of  one  end  of  the  car 
while  the  engine  was  near  and  approaching  the  other  end, 
and  was  too  near  to  allow  him  time  to  go  across  the  track,  a 
distance  of  six  feet,  or  farther  than  three  feet,  and  there  is  no 
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evidence  to  show  that  the  defendaat  discovered  him  in  time 
to  avoid  the  injury.  But  the  conduct  and  tender  years  of 
the  boy  were  su£Bcient  to,  and,  it  seems,  did,  convince  the 
jury  that  he  was  incapable  of  apprehending  the  danger  to 
which  he  was  exposed,  and  of  exercising  the  prudence  or 
foresight  necessary  to  protect  himself  against  the  same,  and 
could  not  legally  be  guilty  of  contributory  negligence.  That 
being  true,  the  father  was  guilty  of  contributory  negligence 
in  allowing  him  to  remain  at  a  station,  where  he  was  exposed 
to  danger,  unattended  by  any  one  responsible  for  his  care  and 
protection.  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Co.  V.  Dawson,  68  Ark.  i,  56  S.  W.  46. 

Th<!  two  verdicts,  according  to  the  facts  in  this  case,  are  in 
irreconcilable  conflict.  The  judgment  in  favor  of  the  father 
should  be  set  aside,  and  final  judgment  upon  the  merits 
should  be  rendered  by  this  court  against  him  in  favor  of  the 
defendant,  and  the  other  judgment  should  be  a£Brmed ;  and 
it  is  so  ordered. 


Warner  v.  St.   Louis  &  M.  R«  R.  Co. 

{Supreme  Court  0/  Missoufi^  Division  No,  /,  Nov,  2$^  1903,) 

[77  S.  W.  Rep.  67.] 

Accident  on  Street  Railway  Tracic— Negligence — Speed.* 

That  a  atreet  car  company  ran  ita  car  at  the  aame  rate  aa  uaual  at 
the  place  where  an  injury  occurred,  though  faater  than  waa  uaual  in 
other  partfl  of  the  city,  waa  not  negligence. 

Same — Same — Signals. 

Where  the  motoneer  of  a  atreet  car  sounded  the  gong  a  thousand 
feet  from  the  place  of  accident,  and  again  sharply  three  times  about 
160  feet  from  the  place,  there  was  no  negligence  in  this  respect. 

Same— Same— Discovered  Peril. 

Evidence  held  inaufficient  to  show  that  the  motoneer  of  a  atreet 
car  could  have  seen  the  person  injured  in  danger  soon  enough  to 
have  checked  the  car  and  permitted  an  escape  from  the  peril. 

Same — Same — Sufficiency  of  Evidence. 

Evidence  in  an  action  against  a  atreet  railway  company  for  death 
held  insufficient  to  show  it  guilty  of  any  negligence. 

Burden  of  Proof. 

The  burden  is  on  plaintiff  in  an  action  for  negligent  killing,  not 
only  to  prove  the  negligence  and  injury  complained  of,  but  also  a 
causal  connection  between  them. 

*As  to  the  care  required  of  thoae  iu  charge  of  street  cara  to  avoid 
coUiaion  with  persons,  animala  or  vehicles,  see  foot-note  appended 
to  Adams  v,  Camden  &  Suburban  Sy.  Co.  (N.  J.),  8  R.  R.  K.  790, 
31  Am.  &  Eng.  R.  Cas.,  K.  8.,  790  (where  all  the  preceding  author- 
ities in  this  series  on  the  subject  are  collected) ;  Mock  v,  Loa 
Angeles  Traction  Co.  (Cal.),  8  R.  R.  R.  815,  31  Am.  A  Eng.  R.  Caa., 
N.  8.,  815  (care  due  pedeatrians  with  respect  to  appliances  for  stop- 
ping cars) ;  Floyd  v,  Paducah  Ry.  A.  Light  Co.  (Ky.),  8  R.  R.  K. 
713,  31  Am.  A.  Eng,  R.  Cas.,  N.  8.,  713  (duty  to  look  out  for  tres- 
passers) ;  Schafstette  v,  8t.  Louis  &  M.  R.  R.  Co.  (Mo.),  8  R.  R.  R. 
715,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  715  (ordinary  care  required  of 
motorman  to  avoid  collisions  with  vehicles). 
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Appeal  from  Circuit  Court,  St.  Louis  County;  Jno.  W. 
McElbinney,  Judge. 

Action  by  Bertha  Warner  against  the  St.  Louis  &  Meramec 
River  Railroad  Company.  From  a  judgment  sustaining  a 
motion  to  set  aside  a  nonsuit,  defendant  appeals.  Re- 
versed. 

McKeighan  &  Watts  and  Robert  A.  Holland,  Jr.,  for  appel- 
lant. 
R.  L.  &  John  Johnston,  for  respondent. 

MARSHALL,  J.  This  is  an  action  under  the  statute  to 
recover  $5,000  damages  for  the  death  of  the  plaintiff's  hus- 
band, Ira  B.  Warner,  on  January  22,  1900,  on  Lockwood 
avenue,  between  Gore  and  Grey  avenues,  in  the  town  of  Web- 
ster, alleged  to  have  been  caused  by  being  struck  and  mor- 
tally injured  by  one  of  defendant's  cars,  then  being  run  on 
the  defendant's  street  railroad  tracks  upon  said  street.  The 
accident  occurred  between  7  and  8  o'clock  at  night,  and 
the  petition  charges  that  the  night  was  ''quite  dark,"  and  the 
tracks  at  the  point  of  the  accident  were  ''dimly  lighted,"  and 
the  accident  is  alleged  to  have  occurred  about  70  feet  east  of 
Grey  avenue.  The  negligence  charged  in  the  petition  is  that 
"the  said  car  was  then  and  there  running  east  on  a  down 
grade  at  a  rapid  and  dangerous  rate  of  speed,  and  no  bell  was 
sounded  nor  warning  given  by  said  defendant,  its  agent  and 
employees  in  charge  of  said  car,  until  too  late  to  enable  said 
deceased  to  avoid  said  collision  and  escape  from  his  perilous 
position;  that  defendant's  motoneer  in  charge  of  and  running 
said  car  saw,  or  by  the  exercise  of  ordinary  care  would  have 
seen,  the  said  peril  of  plaintiff's  said  husband  at  said  time 
and  place  in  time  to  have  stopped  said  car  and  avoided  said 
collision,  or  so  checked  the  speed  and  delayed  said  car  as 
would  have  given  said  deceased  sufficient  time  to  escape  from 
his  position  of  peril  upon  said  tracks,  but  defendant's  said 
motoneer  then  and  there  carelessly,  negligently,  and  reck- 
lessly failed  so  to  do."  The  answer  is  a  general  denial  and 
a  plea  of  contributory  negligence.  At  the  close  of  the  plain- 
tiff's case  the  defendant  demurred  to  the  evidence.  The 
court  sustained  the  demurrer,  and  the  plaintifi  took  a  nonsuit 
with  leave.  The  plaintifi  moved  to  set  aside  the  nonsuit. 
The  court  sustained  the  motion  on  the  ground  that  it  had 
erred  in  sustaining  the  demurrer  to  the  evidence,  and  the  de- 
fendant appealed  from  that  ruling  of  the  court.  As  the  only 
question  in  the  case  that  is  open  to  review  in  this  state  of  the 
record  is  whether  the  plaintiff  made  out  a  case  for  the  jury, 
the  evidence  will  be  stated  and  considered  in  the  course  of 
the  opinion,  rather  than  stating  it  separately. 

I.  The  error  assigned  is  that  the  trial  court  erred  in  setting 
aside  the  nonsuit,  because  the  plaintiff  made  out  no  case  that 
entitled  her  to  go  to  the  jury.  In  cases  of  this  character  this 
court  has  always  refused  to  interfere  with  the  discretion   of 
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the  trial  court  in  grantiDg  one  new  trial  to  a  party  litigant, 
unless  the  case  was  such  that  under  no  circumstances  what- 
ever could  a  verdict  in  favor  of  the  plaintiff  be  allowed  to 
stand.  Hoepper  v.  Southern  Hptel  Co.,  142  Mo.  loc.  cit.  387, 
44  S.  W.  257;  Haven  v.  Railroad,  15s  Mo.,  loc.  cit.  229,  55  S. 
W.  103s,  and  cases  cited.  The  facts  disclosed  by  the  evi- 
dence are  that  the  defendant  is  an  electric  street  railroad, 
and  has  »  line  of  double  tracks  on  Lockwood  avenue,  in  the 
town  of  Webster.  The  poles  that  carry  the  trolley  wire  are 
located  between  the  tracks.  Between  Gore  avenue  and  Jeffer- 
son Barracks  Road — a  ciistance  of  over  1,000  feet — the  track 
is  straight.  Between  Grey  avenue  and  Silent  avenue  there  is 
a  depression  in  the  street,  so  that  looking  westwardly  from  a 
point  at  any  place  between  Gore  and  Grey  avenues  only  the 
top  of  the  car  can  be  seen,  but  the  noise  made  by  the  run- 
ning of  the  car  can  be  easily  heard.  Between  Gore  and  Grey 
avenues  there  were  three  trolley  poles — one  about  70  feet  east 
of  the  east  line  of  Grey  avenue,  one  113. 5  feet  east  thereof, 
and  the  third  1 14  feet  east  of  the  second.  It  was  customary 
for  vehicles  traveling  west  on  the  north  side  of  Lockwood 
avenue,  and  desiring  to  go  south  to  Grey  avenue,  to  cross  the 
defendant's  tracks  between  the  first  and  second  or  between  the 
second  and  third  of  these  trolley  poles,  instead  of  waiting 
until  they  reached  Grey  avenue.  On  the  night  in  question  a 
car  of  the  defendant  was  going  eastwardly  on  Lockwood 
avenue.  It  was  running  at  the  usual  rate  of  speed,  which  is 
shown  to  be  faster  than  cars  usually  run  in  the  city  of  St. 
Louis,  but  no  faster  than  the  defendant's  cars  usually  run  at 
that  place.  The  gong  was  sounded  at  Rock  Hill  Road,  which 
was  about  1,000  feet  west  of  Grey  avenue.  The  gong  was  also 
sounded  sharply  three  times  when  the  car  approached  Grey 
avenue,  and  which  was  about  160  feet  west  of  the  first  trolley 
pole  above  described.  The  car  ran  on  eastwardly  until  it 
neared  Gore  avenue,  which  is  350  ieet  east  of  Grey  avenue, 
when  it  was  stopped,  and  the  motorman  said  he  had  hit 
^'some  one''  or  ''something,"  and  had  to  go  back  to  find  out 
what  it  was.  He  and  the  passengers  on  the  car  then  went 
back  towards  Grey  avenue.  When  they  reached  the  first 
trolley  pole  east  of  Grey  avenue'  they  found  a  two-wheel  cart, 
with  the  left  wheel  fastened  around  the  trolley  pole,  and  the 
ends  of  the  shaft  resting  on  the  north  rail  of  the  east-bound 
track,  and  such  ends  were  crushed,  showing  they  had  been 
run  over  by  the  car.  They  also  found  the  body  of  the  de- 
ceased lying  between  the  east  and  west  bound  tracks,  with 
his  head  towards  the  east-bound  track,  and  about  10  feet  east 
of  the  trolley  pole,  to  which  the  cart  was  fastened  as  afore- 
said. He  had  been  hit  on  the  head,  and  was  unconscious. 
He  was  taken  on  the  car  to  the  Baptist  Sanitarium  in  St. 
Louis,  where  he  lingered  until  February  9th.  when  he  died 
without  regaining  consciousness.  No  horse  was  found  at  or 
near  the  place  of  the  accident.     It  appeared  that  the  deceased 
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lived  about  three  miles  south  of  Webster,  and  that  he  bad 
business  at  Webster  and  Clayton  every  few  weeks,  and  that 
it  was  his  habit,  when  returning  from  Clayton,  to  drive  south 
on  Gore  avenue  to  Lockwood  avenue,  thence  west  on  the 
north  side  of  Lockwood  avenue  until  he  reached  the  place  be- 
tween the  first  and  second  or  second  and  third  poles,  where 
vehicles  going  south  usually  crossed  the  defendant's  tracks, 
and  thence  along  the  south  side  of  Lockwood  avenue  until  be 
reached  Grey  avenue,  and  to  proceed  southwardly  on  Grey 
avenue  to  his  home.  On  the  day  of  the  accident  he  went 
alone  to  Clayton  in  his  cart.  It  appeared  that  the  car  had  a 
headlight  on  it  that  threw  the  light  for  a  distance  of  about 
125  feet  ahead  of  it,  and  that  the  car  was  about  lo  feet  in 
height,  and  was  lighted  by  electricity.  No  one  saw  the  car 
strike  the  deceased.  No  one  saw  the  deceased  upon  the 
track,  or  so  near  to  it  as  to  be  in  danger  of  being  struck  by 
the  car.  The  physical  facts  show  that  the  deceased  had  been 
hit  on  the  head,  but  no  one  knew  whether  the  car  hit  him  or 
what  hit  him,  and  the  physical  facts  would  not  tell  the  tale. 
The  physical  facts  simply  showed  the  left  wheel  of  the  cart 
fastened  around  the  trolley  pole,  the  ends  of  the  shaft  extend- 
ing towards  the  south  and  resting  on  the  north  rail  of  the 
east-bound  track,  and  that  such  ends  had  been  crushed  by  the 
car  running  over  them,  and  the  body  of  the  deceased  lying 
between  the  tracks,  but  entirely  outside  of  the  tracks  on 
which  the  car  was  running.  This  was  the  case  made  by  the 
plaintiff,  and  upon  this  showing  the  court  took  the  case  away 
from  the  jury. 

The  first  act  of  negligence  charged  against  the  defendant 
is  that  it  ran  the  car  at  a  rapid  and  dangerous  rate  of  speed. 
The  only  evidence  adduced  in  the  case  is  that  offered  by  the 
plaintiff,  and,  instead  of  even  tending  to  support  this  charge, 
it  is  all  to  the  effect  that  the  car  was  running  at  the  usual  rate 
of  speed.  None  of  the  witnesses  were  able  to  state  the  exact 
speed,  but  they  all  agreed  that  it  was  the  usual  rate  at  which 
the  cars  ran  over  that  part  of  the  road.  This  charge  of  neg- 
ligence was  therefore  expressly  disproved  by  the  plaintiff,  and 
need  not  be  further  considered. 

The  second  act  of  negligence  charged  against  the  defend- 
ant is  that  no  bell  was  sounded  or  warning  given  by  the 
servants  in  charge  of  the  car  until  it  was  too  late  to  avoid 
collision  and  to  enable  the  deceased  to  escape  from  his 
perilous  position.  The  evidence  not  only  wholly  failed  to 
support  this  charge,  but,  on  the  contrary,  it  expressly  dis- 
proves it,  for  it  shows  that  the  gong  was  sounded  when  the 
car  was  about  i,ooo  feet  from  the  place  of  accident,  and  that  it 
was  further  sounded  sharply  three  times  as  the  car  neared 
Grey  avenue,  and  at  a  point  about  i6o  feet  distant  from  the 
place  of  accident.  This  charge  of  negligence  was  therefore 
disproved. 

The  third  act  of  negligence  charged  is  that  the  motoneer 
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in  charge  of  the  car  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  peril  of  the  deceased  in  time  to  have 
stopped  the  car  and  to  have  avoided  the  accident,  or  to  have 
so  checked  the  speed  of  the  car  as  to  have  afiorded  the  de- 
ceased time  to  escape  from  bis  position  of  peril,  and  carelessly, 
negligently,  and  recklessly  failed  so  to  do.  There  is  not  a 
scintilla  of  evidence  to  support  this  charge.  There  is  absc- 
lutely  no  evidence  whatever  that  the  deceased  was  on  the 
track  when  the  car  approached,  nor  that  the  motorman  saw 
him  in  peril,  or  at  all,  in  time  to  avoid  the  accident,  nor  that 
there  was  any  collision  between  the  car  and  the  deceased, 
nor  that  the  injuries  of  the  deceased  were  inflicted  by  the  car. 
Neither  do  the  physical  facts  afiord  any  ground  whatever  for 
drawing  such  an  inference  of  fact.  The  only  thing  the 
physical  facts  show  is  that  the  wheel  of  the  cart  was  fastened 
around  the  trolley  pole,  that  the  ends  of  the  shaft  rested  on 
the  north  rail  oi  the  east-bound  track,  and  were  crushed  by 
the  car  running  over  them.  There  was  no  horse  there  or 
about  there.  These  physical  facts  show  that,  if  the  deceased 
had  been  sitting  in  the  cart  when  the  car  passed,  he  could 
not  possibly  have  been  hurt,  for  only  the  ends  of  the  shaft 
were  on  the  track.  From  the  fact  that  there  was  no  horse 
there,  and  from  the  fact  that  the  ends  of  the  shaft  were  rest- 
ing on  the  track,  and  were  crushed  by  the  car,  the  con- 
clusion is  inevitable  that  the  wheel  of  the  cart  had  become 
fastened  around  the  trolley  pole,  and  the  horse  had  broken 
loose  from  the  cart  and  run  away,  and  the  ends  of  the  shaft  had 
fallen  onto  the  track  before  the  car  reached  that  point.  Acd 
the  only  reasonable  and  fair  inference  that  can  be  drawn 
from  all  the  physical  facts  is  that  in  some  way  the  cart  was 
run  upon  and  became  entangled  with  the  trolley  pole,  and 
the  deceased  was  thrown  out  of  the  cart  by  the  collision  of 
the  cart  with  the  trolley  pole,  and  was  injured  by  striking  on 
his  head  when  he  fell,  and  that  the  horse  broke  loose  and 
ran  off,  and  that  the  cart  was  in  that  condition  and  the  de- 
ceased was  already  hurt  before  the  car  reached  the  spot. 
What  was  the  cause  of  all  this  is  a  mere  matter  of  guess  or 
conjecture,  but  there  is  nothing  in  the  facts  shown  or  the 
physics  of  the  case  that  has  even  a  reasonable  tendency  to 
support  the  negligence  charged  in  the  petition. 

The  burden  of  proof  is  primarily  upon  plaintiff  to  prove 
the  negligence  charged.  It  is  not  enough  to  show  an  acci- 
dent and  an  injury.  A  causal  connection  must  be  established 
between  the  accident  and  the  negligence  charged  in  order  to 
make  out  a  case  for  the  jury.  Failing  in  this,  as  this  plain- 
tiff did,  the  court  should  take  the  case  from  the  jury,  because, 
if  it  was  submitted  to  the  jury,  and  if  a  verdict  was  returned 
for  the  plaintiff,  it  could  not  stand,  for  the  reason  that  it 
would  have  no  foundation  in  law  or  in  fact  to  rest  upon. 
Holman  v.  Railroad,  62  Mo.  562;  Sorenson  v.  Paper  Co.,  56 
Wis.  338,  14  N.  W.  446.     In  other  words,  the  mere  concur- 


814      Vol  11  R  R  R— Vol  34  Am  &  Eng  R  Cas,  N  S 

Forrestal  v,  Milwankee  E/lectric  Ry.  &  L.  Co 

rence  of  negligence  and  injury  does  not  make  the  defendant 
liable.  There  must  be  a  direct  connection  between  the  neg- 
ligent act  and  the  injury,  and  the  negligence  must  be  the 
proximate  cause  of  the  injury.  Reed  v.  Railroad,  so  Mo. 
App.  504;  Stepp  V.  Railroad,  85  Mo.  229;  Moberly  v.  Rail- 
road, 17  Mo.  App.  Si8;  Stoneman  v.  Railroad,  58  Mo.  503; 
Harlan  v.  Railroad,  65  Mo.  22;  Nolan  v.  Shickle«  3  Mo. 
App.  300;  Id.,  69  Mo.  336;  Settle  v.  Railroad,  127  Mo.  336, 
30  S.  W.  125,  48  Am.  St.  Rep.  633;  Kennayde  v.  Railroad, 
45  Mo.  2ss;  Stanley  v.  Railroad,  114  Mo.  606,  21  S.  W.  832. 
If  the 'injury  may  have  resulted  from  one  of  two  causes,  for 
one  of  which,  and  not  the  other,  the  defendant  is  liable,  the 
plaintiff  must  show  with  reasonable  certainty  that  the  cause 
for  which  the  defendant  is  liable  produced  the  result;  and,  if 
the  evidence  leaves  it  to  conjecture,  the  plaintiff  must  fail  in 
his  action.  Smart  v.  Kansas  City,  91  Mo.  App.  586;  Epper- 
son v.  Telegraph  Co.,  155  Mo.  346,  50  S.  W.  795»  55  S.  W. 
1050;  Smith  v.  Bank,  99  Mass.  605,  97  Am.  Dec.  59;  Searles 
v.  Railroad,  loi  N.  Y.  661,  5  N.  E.  66;  Pierce  v.  Kile,  80 
Fed.  86$,  26  C.  C.  A.  201.  In  addition,  therefore,  to  the 
fact  that  the  evidence  wholly  fails  to  support  the  acts  of  neg- 
ligence charged  in  the  petition,  the  proofs  and  physics  of 
the  case  wholly  fail  to  show  any  causal  connection  between 
the  negligence  charged  and  the  injury,  and  the  facts  disclose 
that  the  injuries  may  have  occurred  from  other  causes  than 
the  negligence  of  the  defendant  charged.  The  plaintiff,  there- 
fore, was  properly  nonsuited,  and  the  court  erred  in  granting 
a   new  trial. 

The  judgment  of  the  circuit  court  sustaining  the  motion  to 
set  aside  the  nonsuit  is  therefore  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  vacate  its  order 
setting  aside  the  nonsuit,  and  to  enter  judgment  upon  the 
nonsuit  theretofore  ordered.     All  concur. 


FORRESTAL  V.  MILWAUKEE  ELECTRIC  Ry.  &  LiGHT  Co. 
(Supreme  Court  of  Wisconsin^  Nov,  //,  1903.) 
[97  N.  W.  Rep.  182.] 

Accident  on  Track— Care  Required  of  Motorman.* 

A  motorman  in  charge  of  an  electric  atreet  car  ia  chargeable   with 
the  duty  of  uaing  ordinary  care  by  keeping  a  lookont  ahead  ao  aa  to 
avoid  colliding  with  peraona  on  the  track. 
Same— Same— Chiidren. 

It  ia  the  duty  of  a  motorman  in  charge  of  an  electric  atreet  car  aa 
he  approachea  a  atreet  croaaing  to  obaerve  children  near  the  track  in 
auch  an  attitude  aa  to  auggeat  the  probability  of  their  placing  them- 
aelvea  in  the  way  of  the  car,  and  to  uae  all  reaaonable  care  to  avoid 
injuring  them. 

Injury  to  Child  at  Crossing— Negligence  of  Motorman— Question  for 
Jury. 

In  an  action  against  a  atreet  railway  company  for  the  killing  of  a 

. ■  •    ■  ■  . 

*8ee  preceding  caae  and  foot-note. 
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child  at  a  croMing  on  a  street  where  the  company  operated  two 
tracks,  the  south  track  being  for  east-bound  cars  and  the  north  one 
for  the  west-bound  cars,  by  reason  of  the  child  crossing  the  south 
track  immediately  after  a  car  thereon  had  passed,  and  entering  on 
the  north  track,  where  it  was  struck  by  a  west-bound  car,  evidence 
examined,  and  held,  that  the  question  whether  defendant  was  guilty 
of  actionable  negligence  was  for  the  jury. 

Appeal  ftoin  Saperior  Court,  Milwaukee  County;  J.  C. 
Ludwig,  Judge. 

Action  by  Mary  E.  Forrestal,  administrator  of  Genevieve 
Forrestal,  deceased,  against  the  Milwaukee  Electric  Railway 
&  Light  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Reversed. 

Action  to  recover  damages  alleged  to  have  been  caused  to 
the  heirs  at  law  of  Genevieve  Forrestal,  deceaised,  by  the  act 
of  defendant  in  negligently  causing  her  death.  The  claim 
set  forth  in  the  complaint  is  that  the  Forrestal  girl,  an  infant 
of  the  age  of  6  years  and  ii  months,  while  lawfully  upon  the 
crossing  of  Sixteenth  and  State  streets  in  the  city  of  Mil- 
waukee, a  public  thoroughfare  therein,  engaged  in  crossing 
State  street,  was,  through  negligence  of  the  motorman  in 
charge  of  one  of  defendant's  cars  operated  on  such  street, 
struck  by  the  car  and  fatally  injured.  The  alleged  negligence 
of  the  motorman  is  failure  to  give  the  deceased  proper  warn- 
ing of  the  approach  of  his  car,  running  it  at  an  unlawful  rate 
of  speed,  failure  to  keep  it  under  proper  control,  failure  to 
see  the  child  in  time  to  avoid  injuring  her,  and  failure  to 
properly  use  the  fender  device  on  the  car  when  it  was 
apparent  that  the  car  could  not  be  stopped  before  reaching 
the  child.  In  addition  to  the  foregoing  the  complaint  con- 
tinued proper  allegations  as  to  formal  matters  and  all  condi- 
tions precedent  to  the  maintenance  of  the  action. 

The  answer  put  in  issue  the  allegations  of  negligence,  and 
those  as  to  the  damages  suffered  by  the  heirs  at  law  of  the 
deceased. 

The  evidence  produced  upon  the  trial  was  to  the  following 
effect :  State  street  in  the  city  of  Milwaukee  is  about  64  feet 
wide.  It  runs  east  and  west  and  is  crossed  by  Sixteenth 
street,  which  is  about  60  feet  wide.  Upon  State  street,  at 
the  time  of  the  accident,  defendant  operated  an  electric 
street  car  system,  using  two  parallel  tracks,  the  north  one 
being  for  cars  going  west  and  the  south  one  for  cars  going 
east.  At  the  intersection  of  the  two  streets  the  child  was 
struck  and  fatally  injured  by  a  car  going  west,  at  about  9 
o'clock  in  the  evening  of  May  21,  1902.  The  crossing  and 
said  streets  were  artificially  lighted,  so  that  the  motorman  on 
the  west-bound  car  from  two  to  three  hundred  feet  east  of  the 
crossing  could  have  seen  a  child  of  the  character  of  the  one 
injured  approaching  his  track  from  the  south  side  of  State 
street  and  on  the  west  side  of  the  crossing.  Such  oppor- 
tunity for  observation  continued  as  the  car  approached  Six- 
teenth street  and  up  to  the  point  where  the  child  was  struck, 
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except  as  hereafter  stated.    The  car  track  at  the  time  of  the 
accident  was  wet  and  slippery.     The  circum<;tance8  of  the  in^ 
jary  were  as  follows:    As  one  of  defendant's  cars  going  east 
npon  the  south  track  at  a  speed  of  about   lo  miles  per  hoar 
was  approaching  Sixteenth  street,  and  the  one  that  did  the 
mischief  was  approaching    such  street  from  the  opposite 
direction  on  the  north  track  at  about  the  same  rate  of  speed, 
the  situation  of  the  cars  being  such  as  to  plainly  indicate 
that  they  would  pass  each  other  on  the  crossing,   the  de- 
ceased, accompanied  by  her  brother,  a  child  of  about  five 
years  of  age,  approached  the  south  track  on  the  west  side  of 
the  crossing.     They  were  walking  hand   in  hand,  and  some- 
what faster  than  a  walk,  going  on  a  hop  and  skip,  as  one  of 
the  witnesses  testified.     Between  the  curb  on  the  south  side 
of  the  street  and  the  south  track  and  a  safe  distance  there- 
from, they  stopped,  apparently  seeing  the  car  approaching 
from  the  west,  and  waiting  for  it  to  pass.     At  that  time  they 
could  have  been  seen  by  the  motorman  on  the  west-bound 
car.     About  as  the  car  passed  them  it  intercepted  the  line  of 
vision  of  the  motorman  on  the  west-bound  car.     As  soon  as 
the  east-bound  car  passed  the  children  they  proceeded  toward 
the  north  track  hand  in  hand  as  before  hopping  and  skipping 
in  a  childish  manner.     They  emerged  from  behind  the  east- 
bound  car  and  stepped  almost  immediately  upon  the  track 
in  front  of  the  west-bound  car,  so  that  it  was  impossible  for 
the  motorman  thereon  to  prevent  the  accident.     He  did  not 
see  the  girl  and  could  not  have  seen  her  from  the  time  his 
line  of  vision  was  interfered  with  as  aforesaid  till  she  appeared 
so  near  the  track  that  he  could  not,  at  the  speed  his  car  was 
going,  stop  it  before  reaching  the  point  where  the  injury  oc- 
curred.    As  the  car  approached  the  crossing  the  motorman 
shut  oS  the  current  and  took  up  the  slack  of  his  brake,  and 
also  sounded  the  gong  on  his  car,  following  the  rules  pre- 
scribed by  the  company  in  such  situations.     As  soon  as  he 
observed  the  child  on  the  track  he  reversed  the  current  and 
set  his  brakes,  but  was  so  near  the  girl  that  the  motion  of  the 
car  was  not  materially  slackened  before  striking  her.    There 
was  evidence  tending  to  show  that  under  ordinary  conditions 
such  a  car  could  be  stopped  in  going  about  6o  feet.     There 
was  no  evidence  as  to  the  speed  a  car  should  be  going  under 
the  circumstances  of  the  accident  in  order  that  the  motorman 
might  stop  it  in  case  of  a  child  suddenly  appearing  upon  the 
track  in  front  of  it,  in  time  to  prevent  injuring  the  child. 

At  the  close  of  the  evidence  the  trial  court,  on  motion, 
directed  a  verdict  in  favor  of  the  defendant,  holding  that  the 
evidence  was  insufficient  to  show  want  of  ordinary  care  upon 
the  part  of  the  motorman  who  had  charge  of  the  car.  Judg- 
ment was  rendered  accordingly. 

Hoyt  &  Olwell  (Hoyt,  Doe,  Umbreit  &  dwell,  of  counselX 
for  appellant, 
Spooner  &  Rosecrantz,  for  respondent. 
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MARSHALL,  J.  (after  stating  the  facts).  The  legal  prin- 
ciples applicable  to  the  foregoing  statement  are  too  familiar 
to  warrant  taking  time  or  space  to  state  them.  It  goes  with- 
out saying  that  it  is  the  duty  of  a  motorman  in  charge  of  an 
electric  street  car  to  keep  a  careful  lookout  ahead  upon  and 
in  the  vicinity  of  his  track  so  far  as  the  performance  of  his 
other  duties  will  reasonably  permit,  to  the  end  that  be  may 
avoid  injuring  any  person  that  may  accidentally  or  otherwise 
place  himself  in  a  dangerous  situation  in  the  pathway  of 
such  car;  that  the  degree  of  diligence  in  that  regard,  in  order 
to  come  up  to  the  standard  of  ordinary  care  which  the  law  re- 
quires, varies  with  time,  place,  amount  and  character  of 
travel  upon  the  street,  opportunity  for  the  motorman  to  see 
persons  using  the  street  for  ordinary  travel  as  they  approach 
the  track  and  for  such  persons  to  see  the  approaching  car, 
and  all  circumstances  naturally  calculated  to  increase  the 
hazard  of  injuring  such  persons.  The  care  thus  indicated,  in 
law,  charges  the  motorman  with  the  duty  to  use  ordinary 
care  to  avoid  dangerous  consequences  from  causes  within  his 
knowledge,  and  from  those  which  he  might,  by  the  exercise 
of  proper  vigilance,  have  knowledge  of  as  well.  He  is  bound 
not  only  to  keep  the  careful  lookout  indicated,  but  to  observe 
persons  approaching  the  track,  or  so  circumstanced  as  to  sug- 
gest a  reasonable  probability  of  such  approach  unconscious 
of  danger,  whom,  consistent  with  proper  attention  to  his  gen- 
eral duties,  he  might  observe,  and  to  handle  his  car,  so  far  as 
ordinary  care  will  permit  under  all  the  circumstances,  so  as 
not  to  injure  them.  Obviously,  those  principles  require  a 
motorman  at  a  street  crossing  to  exercise  greater  care  than 
between  crossings,  and  much  more  care  in  case  of  very  young 
children  approaching  the  track  unconscious  of  an  approach- 
ing car,  or  being  so  circumstanced  as  to  suggest  a  probability 
of  such  approach,  than  in  case  of  adults.  The  citation  of 
decided  cases  in  respect  thereto,  as  regards  the  case  before 
us,  would  not  be  of  any  great  benefit.  None  can  be  found,. 
we  venture  to  say,  characterized  by  all  the  material  elements 
present  in  this  case.  For  that  reason  we  shall  content  our- 
selves with  a  brief  reference  to  principles,  omitting  entirely 
the  citation  of  cases.  That  class  of  cases  where,  in  each,  a 
child  playing  near  the  track  at  some  point  other  than  at  a 
street  crossing  suddenly  ran  in  front  of  a  car;  and  that  where,, 
in  each,  a  child  standing  by  the  track  at  a  safe  distance 
therefrom  looking  at  an  approaching  car,  and  notwithstand- 
ing his  attitude  did  not  suggest  a  purpose  to  go  upon  the 
track,  he  suddenly  did  that,  and  so  near  the  car  that  the  exer- 
cise of  ordinary  care  on  the  part  of  the  motorman  after 
opportunity  existed  to  see  the  child  in  a  situation  of  danger 
did  not  enable  such  motorman  to  avoid  injuring  the  child  7 
and  the  class  in  each  of  which  the  child,  at  some  point  be- 
tween crossings,  suddenly  emerged  from  behind  another  car 
Off  a  team,  or  some  object,  interfering  with  the  motorman'a 
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seeing  him  until  the  dangeroas  situation  was  created;  and 
that  where  in  each  the  motorman  observed  a  child  at  a  cross- 
ing approaching  the  t  ack,  watching  the  car  and  apparently 
intending  to  avoid  getting  in  its  way,  but  who  suddenly  ran 
in  front  of  it;  and  others  that  might  be  mentioned,  where  it 
was  held  that  the  motorman  was  free  from  actionable  negli- 
gence, neither  rule  nor  throw  any  light  upon  the  controversy 
in  this  case.  To  refer  to  and  discuss  them  would  be  more 
liable  to  confuse  than  to  solve  the  question  raised  by  the 
appeal. 

There  can  be  no  doubt  that  it  was  the^  duty  of  the  motor- 
man,  as  his  car  approached  the  crossing,  to  observe  chil- 
dren near  the  track  in  such  an  attitude  as  to  suggest  a 
probability  of  their  placing  themselves  in  the  way  of  the  car, 
and  to  use  all  reasonable  care  to  avoid  injuring  them  in  the 
event  of  that  probability  changing  to  a  certainty.  It  is  no 
excuse  for  him,  as  we  have  seen,  that  he  did  not  see  the  little 
girl  as  she  was  waiting  for  the  east-bound  car  to  pass.  The 
evidence  tends  to  show  that  he  had  a  good  opportunity  to  see 
her  so  circumstanced,  apparently  unconscious  of  the  approach 
of  his  car,  when  he  was  not  more  than  about  lOO  feet  from 
the  east  side  of  the  street  crossing,  and  i6o  feet  from  her,  and 
when  it  was  his  duty  to  take  a  view  of  the  crossing,  so  far  as 
be  reasonably  could,  and  to  see  whatever  was  observable  by 
the  exercise  of  ordinary  attention  to  his  duties,  calling,  or 
which  might  probably  call,  for  action  on  his  part  in  respect  to 
controlling  the  movements  of  his  car^  If  a  jury  should  find,  as 
they  might  properly  from  the  evidence,  that  had  the  motor- 
man  performed  his  duty  to  observe  the  appearances  at  the 
crossing  as  he  approached  it  he  would  have  seen  the  little  girl 
in  the  attitude  of  waiting  for  the  east-bound  car  to  pass  her, 
apparently  unconscious  of  the  approach  of  the  west-bound 
car,  and  suggesting  the  probability  of  her  attempting  to  cross 
the  street  as  soon  as  the  east-bound  car  passed  her,  and  when 
she  could  not  see  the  west-bound  car  nor  the  motorman  see 
her  till  too  close  upon  her  to  avoid  running  her  down  unless 
during  the  time  she  was  obscured  from  his  view  by  the  east- 
bound  car  he  prepared  to  avoid  such  danger,  could  they  rea- 
sonably find  therefrom  the  further  fact  that  it  was  a  breach  of 
the  motorman's  duty  as  regards  the  safety  of  the  child  to 
operate  his  car  regardless  thereof?  Assuming,  as  we  must, 
that  a  jury  might  properly  find  the  primary  facts  mentioned, 
was  the  trial  court  warranted  in  holding  as  a  matter  of  law  that 
the  motorman  was  not  guilty  of  any  actionable  fault?  It 
seems  that  an  affirmative  answer  is  clearly  due  to  the  first 
proposition  and  a  negative  answer  to  the  second,  and  that  the 
trial  court  was  clearly  wrong  in  taking  the  case  from  the  jury. 
Evidently  such  court  did  not  give  due  significance  to  the  fact 
that  the  motorman  ought  to  have  seen  the  little  girl  as  she 
was  in  the  attitude  of  waiting  for  the  east-bound  car  to  pass 
her  before  his  line  of  vision  was  cut  off  by  said  car;  nor  due 
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significance  to  the  fact  that  her  movements,  situation  and 
attitude  reasonably  suggested  a  probability  of  unconscious- 
ness  of  the  near  approach  of  the  west-bound  car,  and  that 
she  purposed  proceeding  across  the  tracks  as  soon  as  the 
east-bound  car  passed  her.  The  circumstance  present  in 
many  cases  where  the  motorman  was  held  free  from  fault,  of 
a  child  suddenly  and  without  any  reasonable  ground  to  expect 
it  on  the  part  of  the  motorman,  emerging  from  obscurity  and 
rushing  into  danger,  did  not  exist  here.  Here,  while  the  child 
suddenly  emerged  from  behind  the  east-bound  c^r  and  ran  im- 
mediately in  front  of  the  car  that  injured  her,  a  jury  would  be 
warranted  in  saying,  as  we  have  indicated,  that  the  motor- 
man  had  good  ground  to  expect  that  very  event.  If  he  had 
such  ground,  his  failure  to  make  any  provision  to  avoid  the 
dangerous  consequences  which  might  otherwise  be  likely  to 
occur  might  well  be  found  by  a  jury  to  be  inconsistent  with 
the  exercise  of  ordinary  care  upon  which  the  law  would  pro- 
nounce judgment  of  actionable  negligence. 

The  judgment  must  be  reversed  and  the  cause  remanded 
ior  a  new  trial. 

So  ordered. 


San  Francisco  &  S.  M.  Electric  Ry.  Co.  v.  Scott,  Tax 

Collector. 

(Supreme  Court  of  California ^  July  /,  1903.) 
[75  Pac.  Rep.  575.] 

Taxation— Street  Railways— Railroads—Constitution— Construction.* 
Const,  art.  13,  §  10,  provides  that  the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stoclc  of  all  railroads  operated  in  more  than  one 
county  in  this  state  shall  be  assessed  by  the  state  board  of  equaliza- 
tion at  their  actual  value,  and  the  same  shall  be  apportioned  to  the 
tsounties,  cities  and  counties,  cities,  towns,  townships,  and  districts  in 
which  said  railroads  are  located,  in  proportion  to  the  number  of  miles 
of  railway  laid  in  such  counties,  cities  and  counties,  cities,  towns, 
townships,  and  districts:  held^  that  in  view  of  the  differences  in 
the  nature  of  franchises  of  railroads  and  of  street  railways,  and  of  the 
fact  that  the  value  of  the  different  portions  of  a  street  railway  line 
varied  according  to  the  density  of  the  population  of  the  localities  trav- 
ersed, ^ ^street  railways'*  were  not  included  within  the  term  '* rail- 
roads** in  said  section,  as  being  of  the  class  of  subjects  intended  to 
be  dealt  with  by  its  provisions. 
McFarland  and  Henshaw,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court,  City  and  County  of 
San  Francisco;  J.  M.  Seawell,  Judge. 

Proceedings  by  the  San  Francisco  &  San  Mateo  Electric 
Railway  Company  against  Joseph  H.  Scott,  tax  collector. 
From  the  judgment,  plaintiff  appeals.     Affirmed. 

Morrison  &  Cope,  for  appellant. 

Franklin  K.  Lane,  City  Atty.,  for  respondent. 

*Bee  generally,  Sams  v,  St.  L/Ouis  &  M.  R.  Co.  (Mo.),  8  R.  R.  R«. 
396,  31  Am.  &  Sng.  R.  Cas.,  N.  S.,  396,  and  foot-note. 
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HENSHAW,  J.  This  appeal  is  on  the  judgmeot  roIU 
The  facta  are  andisputed,  and  the  single  question  presented 
for  determination  is  whether,  under  the  Constitution  of  this 
state,  the  franchises,  rails,  and  rolling  stock  of  a  street  rail- 
road operated  in  more  than  one  county  should  be  assessed  by 
the  state  board  of  equalization  or  by  the  assessors  of  the  sev- 
eral counties  through  which  the  railroad  passes.  It  is  con- 
ceded that  if  the  word  ^^railroads,"  as  used  in  section  lo, 
art.  13,  of  the  Constitution  of  the  statute,  includes  street  rail- 
roads, the  judgment  should  be  reversed.  The  section  of  the 
Constitution  to  which  reference  has  been  made  reads  as  fol- 
lows: <<  *  *  *  The  franchise,  roadway,  roadbed,  rails  and 
rolling  stock  of  all  railroads  operated  in  more  than  one 
county  in  this  state,  shall  be  assessed  by  the  state  board  of 
equalization  to  their  actual  value,  and  the  same  shall  be 
apportioned  to  the  counties,  cities  and  counties,  cities,. 
towns,  townships  and  districts  in  which  such  railroads  are 
located,  in  proportion  to  the  number  of  miles  of  railway  laid 
in  such  counties,  cities  and  counties,  towns,  townships  and 
districts." 

It  has  been  said  by  this  court  (Ferguson  v.  Sherman,  116 
Cal.  176,  47  Pac.  1023,  37  L.  R.-A.  622)  that  the  word  "rail- 
road," as  used  in  law,  is  broad  enough  to  include  street  rail- 
roads, and  many  cases  have  arisen  where  the  courts  have 
held  that  the  word  does  in  its  signification  include  such. 
Each  case  is  to  be  determined  upon   its  own  facts,  having  in 
view  the  circumstances,  the  context,  the  presumed  intention 
of  the  lawmakers,  and  the  general  policy  of  the  state  in  re- 
gard to  the  particular  matter.      There  being  no  question^ 
therefore,  that  the  word  employed  by  the  Constitution  em- 
braces in  proper  cases  street  railways,  our  inquiry  is  narrowed 
to  a  determination  of  the  intention  of  the  framers  of  our  Con- 
stitution, and  here,  by  reference  to  the  constitutional  debates, 
all  doubt  upon  the  question  would  seem  to  be  eliminate. 
The  end  sought  to  be  attained  was  a  just  and  uniform  method 
of  taxation  for  railroads  operated  in  more  than  one  county. 
The  section  of  the  Constitution,   as   originally  presented, 
provided  that  the  value  of  all  the  property  of  all  railroad  cor- 
porations should  be  assessed  by  the  state  board  of  equaliza- 
tion.    Much  debate  followed,  and  it  was  pointed  out  that,, 
where  a  railroad  was  operated  in  but  one  county,  the  assessor 
of  that  county  was  as  competent  to  fix  the  value  as  he  was 
that  of  any  other  property  within  his  territory;  that  there 
was  an  essential  difference  between  railroads  so  operated  and 
those  which  traversed  two  or  more  counties  of  the  state. 
The  debate,  in  short,  revolved  about  the  single  question  of 
assessment  for  purposes  of  taxation.     Finally,  the  amendment 
was  offered  which  now  finds  place  in  the  Constitution,  and 
debate  upon  this  followed,  always  upon  the  same  lines,  as  to 
the  wisdom  and  justice  of  the  plan  of  assessment.     For  ex- 
ample, Mr.  Estee  in  opposition  protested  "because  the  very 
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fundamental  doctrines  of  taxation  rest  upon  the  proposition 
that  every  dollar  shall  be  taxed  by  a  rule  which  shall  be  uni- 
form throughout  the  state."  Mr.  West,  of  Los  Angeles,  dis- 
cussing the  proposed  amendment  and  answering  Mr.  Estee, 
declared:  ''I  fully  agree  with  the  gentleman  that  we  should 
adopt  a  rule  that  will  be  uniform  in  its  operation.  But  cer- 
tainly I  disagree  with  him  when  he  says  we  cannot  have  the 
railroad  property  in  this  state  assessed  by  a  state  board  of 
equalization.  In  that  particular  it  would  be  a  state  boaid  of 
assessors.  Now,  it  is  well  known  that  the  railroad  property 
is  peculiar  property  in  itself.  It  does  not  bear  any  relation 
to  the  localities  as  other  property  does.  It  is  considered  as 
an  entirety.  The  rolling  stock  and  all  belong  to  the  road  as  a 
whole,  and  ought  to  be  assessed  as  a  part  of  the  entire  line. 
All  the  property  used  is  a  part  of  the  road,  and  the  value  can 
be  much  better  ascertained  by  assessing  it  as  a  whole."  And 
Mr.  Justice  Van  Dyke,  at  that  time  a  member  of  the  consti- 
tutional convention,  opposing  the  original  section  and  favor- 
ing the  amendment,  said,  amongst  other  things:  ''There  are 
many  railroads  in  this  state,  and  gentlemen  seem  to  forget, 
in  their  elBorts  to  drive  at  the  main  railroad,  that  in  some 
counties  there  are  short  lines  of  railroad  for  local  purposes 
which  will  come  within  the  provisions  of  this  section  as  it 
now  stands.  Why  take  a  local  railroad  in  Humboldt  county 
that  runs  but  a  few  miles,  and  throw  the  assessment  of  that 
property  upon  the  state  board?  It  is  not  the  ofiBce  of  that 
board.  It  ought  to  be  assessed  by  the  county  assessor  the 
same  as  all  other  property  in  Humboldt  county.  *  *  * 
For  that  reason  I  am  in  favor  of  the  amendment  proposed  by 
the  gentleman  from  Los  Angeles." 

It  is  thus  an  apsured  and  ascertained  fact  that  the  fra^iers 
of  the  Constitution  recognized  a  broad  distinction,  for  pur- 
poses of  taxation,  between  railroads  operated  in  but  one 
county  and  railroads  operated  in  more  than  one  county,  and 
that  they  set  forth  a  different  scheme  of  taxation  for  the 
different  kinds  of  roads.  In  People  v.  Central  Pacific  R.  R. 
Co.,  105  Cal.  576,  38  Pac.  905,  further  differences  and  dis- 
tinctions are  pointed  out  in  justification  of  the  classification 
made  by  the  Constitution,  and  practical  examples  given  of 
the  difficulties  that  would  arise  were  it  attempted  to  enforce 
by  delinquent  tax  sales  the  assessments,  if  made  in  the 
separate  counties  by  the  local  assessors. 

It  may  be  here  noted  that  the  Constitution  itself  nowhere 
employs  the  phrase  ''street  railroad"  or  ''street  railway," 
but,  when  it  speaks  at  all  upon  the  subject,  uses  the  word 
^'railroad."  True,  some  provisions  could  in  their  nature 
have  no  application  to  street  railroads  operated  within  a 
single  city  or  a  single  county,  but  this  is  no  argument  against 
the  proposition  that,  where  the  Constitution  speaks  generally 
of  railroads,  all  railroads,  of  whatever  class,  which  by  fair  in- 
terpretation and  intendment  come  within  the  meaning  of  the 
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word,  are  meant  to  be  included;  lor,  as  was  said  by  the 
Supreme  Court  of  Maryland  in  Oler  v.  R.  R.  Co.,  41  Md^ 
583,  where  it  is  decided  that  ''railroad"  did  include ''street 
railroad":    "Had  they  not  been  made  parts  of  the  law,  it 
might  have  furnished  an  argument  that  would  not  have  been 
without  weight,  that  such  railroads  were  intended  to  be  ex- 
cluded from  its  operation;  but  we  do  not  understand  that 
their  being  in  the  law  can  furnish  any  sound  reason  for  the 
exclusion  of  other  classes  of  railroads,  when  the  language  of 
its  general  provisions,  as  is  the  case  with  the  law  before  us, 
is  broad  enough  to  embrace  them."     Nor  should  much  weight 
be  given  to  the  argument  that  the  framers  of  the  Constitution 
could  not  have  had  in  contemplation  such  interurban  and 
intercounty  roads  as  now  exist,  because  at  the  time  the  Con- 
stitution was  adopted  there  were  only  steam  railroads  operat- 
ing in  one  or  more  counties  of  the  state,  and  street  railroads 
running  wholly  within  the  streets  of  a  single  municipality^ 
generally  with  horses  for  motive  power.     It  is  true  that  elec- 
tricity as  a  motive  power  wa.s  not  then   in   use,  but  no  one 
would  contend  that  a  newer  mode  of  propulsion  would  operate 
to  affect  the  terms  of  this  constitutional  provision.     If  any 
one  of  our  present  steam  railroads  running  through  several 
counties  of  the  state  should  change  its  motive  power  to  elec- 
tricity, it  would  hardly  be  contended  that  by  reason  of  that 
change  they  were  withdrawn  from  the  operation  of  this  pro- 
vision, and  it  would  be  an  altogether  unjustifiably  narrow 
construction  of  our  Constitution  to  hold  that  its  provisions,, 
or  that  this  provision,  must  be  construed  solely  in  the  light 
of  facts  existing  at  the  time  of  its  adoption.     The  Constitu- 
tion is  the  organic  and   governing  law  of  our  state.     It  is 
never  to  receive  a  technical  construction  like  a  common-law 
instrument  or  a  statute.     It  is  always  to  be  so  interpreted  as 
to  carry  out  the  great  principles  of  government  which   it 
embraces  and  expresses,  or,  as  Judge  Story  says:    "A  consti- 
tution of  government  does  not  and  cannot  from  its  nature  de- 
pend in  any  great  degree  upon  mere  verbal  criticism,  or  upon 
the  import  of  single  words.     ♦    ♦    ♦    While  we  may  well  re- 
sort to  the  meaning  of  single  words  to  assist  our  inquiries, 
we  should  never  forget  that  it  is  an  instrument  of  government 
we  are  to  construe,  and  that  must  be  the  truest  exposition 
which  best  harmonizes  with  its  design,  its  objects,  and  its  gen- 
eral structure."     Black  on  Interpretation  of  Laws,  p.  14.     It 
is  in  strict  consonance  with  this  principle  of  interpretation 
that  courts  hold,  and  that  in  this  case  it  should  be  held,  that 
the  instrument  was  not  fixed,  set,  and  hardened  upon  the  day 
of  its  adoption,  but  is,  and  was  meant  to  be,  flexible  enough 
to  meet  the  changing  conditions  of  our  civilization.     The 
English  cases  are  common  where  their  statutes,  which   have 
something  of  constitutional  force,  have  been  held  to  embrace 
new  conditions,  nonexistent  at  the  time  of  the  passage  of  the 
act.     Thus,  in  Bishop  v.  North,   Mees.  &  W.  418,  a  statute 
passed  in  1792,  of  course  long  before  the  existence  of  steam 
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railways,  provided  that  the  proprietor  of  any  estate  contain- 
ing any  mines  of. coal  or  other  minerals  could  build  a  rail- 
way over  the  land  of  another  for  carrying:  his  coals  or  other 
minerals,  by  first  paying  or  tending  satisfaction  for  the  dam- 
ages to  be  thereby  occasioned,  and  the  question  arose  whether 
under  this  act  a  railway  could  be  built  over  lands  of  another 
on  which  steam  cars  and  locomotives  were  to  be  used.  The 
court  held:  ''I  cannot  think  it  [the  act]  can  be  qualified  by 
showing  that  at  the  time  of  the  passage  of  the  act  a  par- 
ticular species  of  railway,  unlike  the  one  contemplated,  was 
in  use.  The  power  is  general  to  make  railways  over  the 
lands  or  grounds  of  any  person  or  persons  making  satisfac- 
tion for  the  damages  to  be  occasioned  thereby.''  And  so, 
too,  in  Taylor  v.  Goodwin,  L.  R.  4  0.  B.  Div.  228,  a  statute 
passed  before  bicycles  were  known,  and  which  imposed  a 
penalty  for  'furiously  driving  any  sort  of  carriage,''  was  held 
to  apply  to  the  furious  driving  of  a  bicycle. 

Electric  roads  themselves  were  first  operated  upon  the 
streets  of  a  municipality.  They  next  extended  out  upon  the 
suburban  roads  and  county  highways.  They  now  run  freely 
between  counties.  They  are  projected  over  all  parts  of  the 
state,  and,  if  the  expressed  conviction  of  many  prominent 
engineers  is  to  be  credited,  it  will  not  be  long  before  even 
between  states  they  will  to  a  great  extent  have  supplanted 
the  present  steam  railroads. 

Nor  can  any  well  founded  distinction  be  made  because  they 
run,  where  possible,  along  and  upon  streets  and  highways. 
They  do  not  always  do  so.  They  frequently  traverse  lands 
upon  their  own  acquired  rights  of  way ;  and,  when  they  are 
operated  in  two  or  more  counties  of  the  state,  no  reason 
appears  why  they  should  not  be  held  to  come  within  the  pro- 
visions of  the  section  of  the  Constitution  under  considera- 
tion, and  many  reasons,  as  above  pointed  out,  demand  that 
they  should  be. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. 

We  concur:  McFARLAND,  J.;  SHAW,  J.;  VAN  DYKE, 
J.;  ANGELLOTTI,  J.;  LORIGAN,  J. 


Sulder  v.  Pennsylvania  R.  Co. 

{Supreme  Court  of  New  Jersey^  Nov.  9,  1903,) 

[56  Atl.    Rep.  124.] 

Railroads— Negligence— Persons  on  Track — Contributory  Negligence — 
Failure  to  Listen.* 
Where  an  obatractioa  prevents  one   approaching  a    railroad    track 
from  having  a  view  thereof,  he  is  guilty  of  gross  negligence  in  fail- 
ing to  listen  for  a  train. 

*See  generally,  foot-note  appended  to  McGoran  v.  New  York,  N.  H. 
A  H.  R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,. 
367,  where  all  the  preceding  authorities  in  this  series  are  collected. 
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Error  to  Circuit  Court,  Essex  County. 

Action  by  Charles  Sulder  against  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff*  and  defendant 
brings  error.    Reversed. 

Argued  June  term,  1903,  before  GUMMERE,  C.  J.,  and 
DIXON,  HENDRICKSON,  and  PITNEY,  JJ. 

James  B.  Vredenburgb,  for  plaintiff  in  error. 
William  J.  Kearns,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  for  personal  injury. 
The  plaintiff,  while  crossing  the  track  of  the  Center  Street 
Branch  of  the  defendant  company,  at  midday,  was  run  down 
by  one  of  its  trains.  His  story  was  that  his  view  in  the 
direction  from  which  the  train  was  approaching  was  so  inter- 
fered with  by  buildings  and  other  obstructions  that  he  was 
not  able  to  see  the  train  until  he  was  actually  on  the  track, 
and  that  after  he  had  stepped  upon  the  track  he  was  unable 
to  pass  across  it,  or  to  retreat,  before  being  run  down  by  the 
engine.  A  reading  of  the  testimony  satisfies  us  that  there 
was  nothing  to  prevent  the  plaintiff  from  observing  the 
approach  of  the  train  which  struck  him,  while  at  a  sufficient 
distance  from  the  tracks  to  be  in  a  position  of  perfect  safety. 
But  even  if  the  fact  had  been  otherwise,  and  the  plaintiff's 
view  had  been  totally  obstructed,  as  he  says,  still  the  testi- 
mony makes  it  manifest  that  his  own  gross  negligence  con- 
tributed to  the  injury  of  which  he  complained.  His  duty 
was  to  use  both  his  eyes  and  his  ears  for  his  own  protection. 
His  inability  to  see  made  it  the  more  necessary  that  he  should 
listen  for  the  purpose  of  detecting  the  approach  of  the  train. 
That  he  would  have  heard  the  approach  had  he  done  so,  is 
beyond  question.  One  of  his  own  witnesses,  who  was  walk- 
ing along  the  street  only  a  few  feet  behind  the  plaintiff* 
testified  that  he  heard  the  train  approaching  when  it  was  some 
distance  away,  and  that  he  did  not  call  the  attention  of  the 
plaintiff  to  it  because,  to  quote  his  own  language,  ^^I  thought 
he  would  have  sense  enough  to  look  out  for  himself."  The 
defendant  was  entitled  to  a  nonsuit  at  the  close  of  the  plain- 
tiff's case.  The  refusal  of  the  trial  judge  to  direct  it  was 
error: 

The  judgment  under  review  should  be  reversed. 


Stoy  v.  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  ei  al. 

{Supreme  Court  of  Indiana^  Feb,  26, 1903,) 
[66  N.  E.  Rep.  615.] 

Answers  to  Interrogatories— Conflict. 

The  answers  to  the  special  interrogatories  to  override  the  general 
verdict  must  be  so  irreconcilable  as  to  make  it  apparent  that  the  ver- 
dict cannot  be  sustained  by  any  evidence  legitimately  admissible 
under  the  issues. 
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Accident  at  Crossing— Contributory  Negligence.* 

Plaintiff's  decedent  was  going  to  defendant's  station  to  board  a 
train,  which  was  approaching  on  the  main  track,  and  was  killed  in 
passing  over  a  side  track  at  a  regnlar  crossing  place.  Detached 
freight  cars  were  standing  on  the  siding,  and  the  death  was  cansed 
by  an  engine  suddenly  backing  against  them,  without  warning :  held 
the  mere  failure  of  decedent  to  look  towards  the  engine  before  cross- 
ing the  track  was  not  negligence  as  matter  of  law. 

Appeal  from  circuit  court,  Floyd  county;  Wm.  C.  Utz, 
Judge. 

Action  by  Lewis  R.  Stoy,  as  administrator  of  Raymond 
P.  Stoy,  deceased,  against  the  Louisville,  Evansville  &  St. 
Louis  Consolidated  Railroad  Company  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Transferred 
from  the  appellate  court  under  section  1337U,  Burns'  Rev. 
St  1901.     Reversed. 

E.  B.  Stotensburg  and  H.  M.  Dowling,  for  appellant. 
C.  L.  &  H.  E.  Jewett,  for  appellees. 

GILLETT,  J.  Appellant  instituted  this  action  against 
said  company  and  its  receiver  for  the  alleged  wrongful  killing 
of  appellant's  decedent,  Raymond  P.  Stoy.  The  cause  was 
put  at  issue,  and  a  trial  resulted  in  a  verdict  for  appellant. 
In  connection  with  the  verdict,  the  jury  answered  46  inter- 
rogatories. Appellees  moved  for  a  judgment  in  their  favor 
upon  the  answers  to  interrogatories.  This  motion  the  trial 
court  sustained,  over  appellant's  exception,  and  rendered 
judgment  in  favor  of  appellees.  Whether  this  ruling  was 
propel  is  the  sole  question  that  is  presented  for  our  considera- 
tion, and  this  question  is  still  further  narrowed  by  the  admis- 
sion of  counsel  for  appellees  that  the  ruling  can  only  be 
upheld  on  the  theory  that  the  answers  to  the  interrogatories 
disclose  that  said  decedent,  Stoy,  was  guilty  of  contributoiy 
negligence. 

The  answers  to  the  interrogatories  reveal  the  following 
facts:  Just  before  his  death  on  the  afternoon  of  March  i, 
1898,  said  Stoy  was  proceeding  south,  at  a  brisk  pace,  along 
the  east  sidewalk  of  a  public  street  in  the  village  of  Birdseye, 
for  the  purpose  of  taking  an  east-bound  passenger  train  that 
was  then  approaching  said  company's  station  in  said  village. 
Said  station  was  situate  immediately  south  of  the  main  track 
of  said  railway  and  immediately  east  of  said  street.  It  was 
necessary  for  Stoy  to  pass  over  a  side  track  that  was  a  few 
feet  north  of  said  main  track  to  reach  said  main  track 
and  said  station.  There  were  some  detached  freight  cars 
standing  on  said  side  track  just  west  of  said  street,  and  there 
were  also  some  detached  freight  cars  standing  on  said 
side  track  east  of  and  near  said  street.  A  short  dis- 
tance   beyond    said    last-mentioned    cars    were    some  20 

*See  generally,  foot-note  appended  to  McGoran  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  I.),  9  R.  R.  R.  367,  32  Am.  A  Eng.  R.  Cas.,  N.  8., 
367,  where  all  the  preceding  anthoritiea  in  this  series  are  collected. 
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freight  cars,  with  a  locomotive  attached  to  the  east 
end  thereof.  The  engineer  of  said  freight  train  backed 
the  same  up,  upon  the  passenger  train  approaching 
the  station,  presumably  to  get  the  locomotive  and  for- 
ward cars  far  enough  into  the  siding  so  that  the  pas- 
senger train  could  pass  after  it  left  the  station.  In  closing 
up  said  freight  train,  the  detached  cars  to  the  east  of  the 
crossing  were  moved  west  at  a  rate  of  speed  equal  to  three 
miles  per  hour,  and,  as  Stoy  was  at  that  moment  upon  the 
crossing,  he  was  knocked  down  by  the  rear  car  and  killed. 
But  a  few  moments  before,  Stoy  had  been  in  the  back  part  of 
a  store  that  was  on  the  east  side  of  said  street,  aqd  26  feet 
north  of  the  siding.  On  hearing  the  train,  he  passed  hur- 
riedly through  the  store,  turned  south  when  he  reached  the 
sidewalk,  and  proceeded  towards  the  station.  Stoy  had  been 
in  the  village  frequently,  and  was  familiar  with  the  tracks  at 
that  point  and  with  the  vicinity  generally.  On  the  sidewalk^ 
just  south  of  the  store,  it  was  possible  to  see  for  180  feet  east 
along  the  siding.  At  a  point  half  way  to  the  crossing  it  was 
possible  to  look  east  along  the  siding  300  feet;  and  just  north 
of  the  siding  it  was  possible  to  see  a  train  approaching  on 
the  siding  from  the  east  if  it  was  within  400  feet.  Our  knowl- 
edge of  what  Stoy  actually  did  in  the  matter  of  looking  is 
limited  to  the  answers  to  interrogatories  40  and  44.  These 
interrogatories,  and  their  respective  answers,  are  as  follows: 
''(40)  Did  said  Raymond  P.  Stoy  turn  his  face  sideways  as  he 
approached  said  crossing,  looking  to  the  southwest — towards 
said  passenger  train?  Answer.  Yes."  'K44)  Did  said  Ray- 
mond P.  Stoy,  from  the  time  he  left  Wells'  store  until  he  got 
on  the  siding,  look  east  on  said  side  track  in  the  direction  of 
the  freight  train  and  dead  cars?    Answer.  No." 

So  much  of  the  complaint  as  is  material  to  the  question 
presented  is  as  follows:  ^'That  on  the  day  aforesaid  the  said 
Raymond  P.  Stoy,  having  had  business  in  that  part  of  the 
said  town  of  Birdseye  north  of  said  tracks,  shortly  before  the 
time  for  the  departure  of  the  passenger  train  of  the  defend- 
ants over  said  railroad  for  the  said  city  of  New  Albany  pro- 
ceeded along  the  street  and  public  way  which  led  to  said 
platform  and  station,  for  the  purpose  of  being  transported  as 
a  passenger  by  the  defendant  on  its  passenger  train  from  said 
town  of  Birdseye  to  the  city  of  New  Albany;  that  at  the  time 
the  said  Raymond  P.  Stoy  approached  the  said  side  track 
and  switch  to  cross  the  same,  as  he  was  compelled  to  do  to 
reach  said  platform  and  station,  four  freight  cars«  detached 
from  a  train  and  engine,  were  standing  on  said  sidetrack  and 
switch  a  short  distance  eastward  from  the  street,  and  cross- 
ing on,  over,  and  along  which  the  said  Raymond  P.  Stoy  was 
then  and  there  carefully  walking  to  reach  said  platform  and 
station,  to  be  carried  as  a  passenger  by  the  defendants.  That 
some  thirty  feet  eastward  from  the  east  end  of  the  standing 
car  farthest  from  said  crossing  was  a  long  freight  train  of  the 
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defendant.  That  just  as  the  said  Raymond  P.  Stoy  was 
passing  over  the  said  side  track  and  switch,  the  defendants,  by 
their  servants  and  agents  in  charge  of  said  freight  train,  neg- 
ligently and  wrongfully  caused  said  freight  train  to  be  sud- 
denly and  violently  run  backward  against  said  detached  cars 
so  standing  on  said  side  track  and  switch,  without  signal  or 
warning  of  any  kind,  so  that  the  said  Raymond  P.  Stoy  was, 
without  fault  on  his  part,  and  solely  by  reason  of  the  care- 
lessness and  negligence  of  the  defendants,  struck  by  said 
standing  car  so  put  in  motion,  knocked  down,  dragged, 
wounded,  bruised,  cut,  run  over,  and  killed.'' 

The  general  verdict  necessarily  covers  the  whole  issue,  and 
solves  every  material  question  against  the  party  against 
whom  the  verdict  is  rendered.  The  motion  for  judgment  on 
the  answers  to  the  interrogatories  notwithstanding  the  gen- 
eral verdict  should  be  refused,  unless  th6  antagonism  between 
the  verdict  and  the  answers  to  interrogatories  is  such,  on  the 
face  of  the  record,  as  to  be  beyond  the  possibility  of  being 
removed  by  any  evidence  legitimately  admissible  under  the 
issues.  McCoy  v.  Kokomo,  etc.,  R.  Co.,  158  Ind.  662,  64  N, 
£.  92,  and  cases  there  cited. 

The  forty-fourth  interrogatory  is  ambiguous,  and  the 
jury  may  have  construed  it  as  calling  for  an  answer  as  to 
whether  Stoy  looked  to  the  east  on  said  side  track  during  the 
whole  of  the  time  in  which  he  was  passing  from  the  store  to 
the  crossing;  but  in  any  event  it  does  not  preclude  the  idea 
that  he  looked  as  soon  as  he  reached  the  southwest  corner  of 
said  store.  Especially  does  the  answer  to  said  interrogatory 
fail  to  show  that  his  face  was  not  so  inclined,  even  if  he  did 
not  distinctively ''look  east,'' that  the  detached  cars  to  the 
east  of  the  crossing  were  wholly  within   his  field  of  vision. 

As  shown,  the  complaint  avers  that  said  detached  cars  were 
standing  ''a  short  distance  eastward  from  the  street."  This 
would  have  warranted  evidence  that  the  car  nearest  the  street 
was  standing  very  near  said  street,  and  that  the  impact  of  the 
train  suddenly  caused  it  to  move  over  said  crossing.  The 
question  before  us  is  not  whether  the  jury  should  have 
acquitted  Stoy  of  contributory  fault  in  view  of  the  evidence, 
but  whether  the  answers  to  the  interrogatories  on  their  face 
show  in  view  of  the  issues,  that  such  a  conclusion  ought  not 
to  have  been  reached. 

We  do  not  place  much  stress  upon  the  ambiguity  of  the  forty- 
fourth  interrogatory,  because  the  answers  to  other  interroga- 
tories probably  show  that  the  decedent  might  have  seen  the 
approaching  train.  If  the  rule  is  to  be  applied  that  is 
announced  in  many  of  our  crossing  cases,  that,  if  a  traveler 
has  an  opportunity  to  see,  it  must  be  presumed  that  he  either 
saw,  or  was  heedless  of  the  danger,  then  it  would  be  immaterial 
whether  the  decedent  looked  or  not.  .  But  the  question 
arises,  is  this  a  case  where  it  can  be  declared,  as  a  matter  of 
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law,  that  th«  decedent  was  bound  to  look  as  far  east  along 
the  side  track  as  his  vision  permitted? 

The  look  and  listen  rule  cannot  be  treated  as  an  arbitrary 
standard  of  care,  to  be  inflexibly  applied  by  the  courts  in  all 
cases.  Wood  on  Railroads,  §  323.  As  applied  to  ordinary 
grade  crossings,  the  danger  is  so  great  that  the  courts  de- 
clare the  quantum  of  care  required  as  a  matter  of  law.  This 
case,  however,  is  not  within  the  general  rule.  McWilliams  v. 
Detroit  Central  Mills  Co.,  31  Mich.  274;  Robinson  v.  Western 
Pac.  R.  Co.,  48  Cal.  409;  Pannell  v.  Nashville,  etc.,  R.  Co., 
97  Ala.  298,  12  South.  236,  55  Am.  &  Eng.  R.  Cas.  92;  Cleve- 
land, etc.,  Co.  V.  Penketb,  27  Ind.  App.  210,  60  N.  E.  1095; 
French  v.  Taunton  Branch  R.  R.,  116  Mass.  ^37;  Bonnell  v. 
Delaware,  etc.,  R.  Co.,  39  N.  J.  Law,  189;  Ferguson  v.  Wis- 
consin Cent.  R.  Co.,  63  Wis.  14s,  23  N.  W.  123',  19  Am.  & 
Eng.  R.  Cas.  285. 

The  McWilliams  Case  was  a  suit  for  wrongfully  killing  one 
Gumbleton.  As  he  was  proceeding  along  a  sidewalk  on  a 
public  street  and  crossing  a  side  track  or  spur,  a  freight  car 
was  suddenly  moved  backward,  and  he  was  crushed  between 
the  car  and  a  fence  along  the  side  of  the  street.  The  trial 
court  directed  a  verdict  for  the  defendant.  The  cause  was 
reversed,  Campbell,  J.,  for  the  court,  saying:  '^We  have 
found  no  evidence  of  negligence  in  Gumbleton.  The  testi- 
mony indicates  that  he  was  crossing  while  the  cars  were 
standing  still,  and  that  they  were  suddenly  started  by  the 
locomotive  pushing  against  them  to  back  them  up.  A  pas- 
senger along  the  sidewalk  of  a  public  street  has  a  right  to^  ex- 
pect some  warning  before  any  sudden  movement  of  this  kind, 
and  there  should  be  very  plain  proof  of  negligence  to  bind 
him  under  such  circumstances.  The  track  was  not  a  part  of 
the  business  track  of  the  Central  Railroad,  and  no  regular 
trains  ran  there.  Any  use  of  this  special  track  must  have 
been  subordinated  to  the  rights  of  the  general  public.  It 
does  not  stand  on  the  same  footing  with  an  ordinary  track. 
If  there  was  any  testimony  from  which  a  jury  could  infer 
negligence  in  Gumbleton — which  we  have  not  discovered — it 
was  not  such  as  to  shut  the  case  from  the  jury."  A  recovery 
was  upheld  in  Robinson  v.  Western  Pac.  R.  Co.,  supra,  under 
circumstances  quite  similar  to  the  Michigan  case,  except  that 
the  train  was  on  the  main  track.  The  case  of  Cleveland, 
etc.,  Co.  V.  Penketb,  supra,  was  somewhat  different  in  its 
facts  from  the  case  before  us,  but  its  reasoning  is  applicable 
here.  In  Pannell  v.  Nashville,  etc.,  R.  Co.,  supra,  the 
Alabama  Supreme  Court  declared  that,  ''so  long  as  the  cars 
on  either  side  of  the  highway  were  left  stationary,  as  if  to  be 
unloaded,  and  so  long  as  an  open  space  between  the  cars  thus 
left  was  maintained  at  the  crossing,  such  as  was  usually  the 
case,  this  was  an  authority  and  invitation  to  the  public  to 
cross,  and  an  implied  guaranty  that  no  risk  should  attend 
such  crossing. " 
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Our  cases  concerning  injuries  to  travelers  at  ordinary  rail- 
way crossings  point  out  with  no  small  degree  of  precision 
what  care  the  traveler  should  exercise,  but  it  is  only  nec- 
essary to  note  the  reasons  given  in  those  cases  to  appieciate 
how  inapplicable  such  reasons  are  to  a  case  like  the  one  at 
bar.  The  necessities  of  railroad  traffic,  the  momentum  cf 
their  trains,  and  the  confinement  of  their  movement  to  a 
track  entitles  the  company  to  a  precedence  in  passing  over 
a  crossing;  but  the  company  should  recognize  that,  apart 
from  such  necessary  right  of  precedence,  the  traveler  has  as 
much  right  to  use  the  crossing  as  it  has,  and  this  right  upon 
the  part  of  the  traveler  ^  becomes  much  more  than  a  mere 
theoretical  right  where  it  is  proposed  to  start  inert  cars  over 
a  crossing.  The  right  to  precedence  that  the  company  is 
entitled  to  in  the  latter  case  cannot  arise  until  it  has  given 
due  notice  of  its  purpose  to  occupy  the  crossing.  To  sud- 
denly back  over  the  crossing  without  a  signal  or  warning  of 
any  kind  would  be  an  act  of  the  clearest  negligence.  2  Shear- 
man &  Redfield  on  Negligence,  §  471,  and  cases  cited;  Beach 
on  Contributory  Negligence,  §  194. 

To  what  extent  is  the  above  consideration  a  factor  in  de- 
termining whether  the  decedent  was  guilty  of  contributory 
fault?  In  Beach  on  Contributory  Negligence,  §  67,  it  is  said: 
"When  the  defendant,  by  his  own  negligent  or  wrongful  acts 
or  omissions,  constituting  a  breach  of  legal  duty,  throws  the 
plaintifi  ofi  his  guard,  or  when  the  plaintiff  acts  in  a  given 
instance  upon  a  reasonable  supposition  of  safety  induced  by 
the  defendant,  when  there  is  in  reality  danger  to  which  the 
plaintifi  is  exposing  himself  in  a  way  and  to  an  extent  which, 
but  for  the  defendant's  inducement,  might  be  imputed  to  the 
plaintifi  as  negligence  sufficient  to  prevent  a  recovery,  such 
conduct  on  the  part  of  the  plaintiff,  so  induced,  will  not  con- 
stitute contributory  negligence  in  law,  and  the  defendant 
will  not  be  heard  to  say  that  the  plaintiff's  conduct  under 
such  circumstances  is  negligent  for  the  purpose  of  a  defense 
to  the  action.  The  defendant,  by  his  own  negligent  con- 
duct, which  has  occasioned  the  conduct  of  the  plaintiff,  is 
estopped,  in  a  certain  sense,  from  making  the  defense  that 
the  plaintiff's  conduct  was  negligent;  or,  in  other  words,  he 
is  not  to  be  allowed,  first,  to  induce  the  plaintiff  to  be  care- 
less, and  then  to  plead  that  carelessness  as  a  defense  to  an 
action  brought  against  him  for  the  mischief  that  has  been  the 
result.  The  defendant  must  not  take  advantage  of  his  own 
wrong  in  such  a  way  as  that."  See,  also,  Chicago,  etc.,  R. 
Co.  V.  Boggs,  loi  Ind.  522,  23  Am.  &  Eng.  R.  Cas.  282,  5  c 
Am.  Rep.  761.  We  are  not  required  to  go  on  the  contested 
ground  as  to  how  far  a  person  (apart  from  any  implied  rep- 
resentation of  safety)  may  rely  upon  the  supposition  that 
another  will  not  injure  him  by  an  act  of  negligence,  nor  is  it 
necessary  to  affirm  that  the  decedent  might  confide  himself 
to  the  safekeeping  of  the  company  to  the  extent  that  a  pas- 
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senger  might  have  done.  It  is  enough  to  afiBrm  in  this  case 
that  there  was  so  far  an  appearance  of  safety — whether  there 
was  an  implied  invitation  to  cross  or  not — that  the  situation 
as  it  appeared,  to  the  extent  that  it  seemed  to  denote  safety, 
was  proper  to  be  considered  as  a  component  part  of  the 
whole  transaction. 

It  is  trae  that  at  an  ordinary  grade  crossing  the  traveler 
must  first  vigilantly  exercise  his  senses  before  placing  any  re- 
liance upon  the  supposition  that  the  company  will  perform 
its  duty  (Malott  v.  Hawkins,  159  Ind.  — ,  63  N.  E.  308,  and 
cases  cited),  but  this  holding  is  based  upon  the  fact  that  the 
danger  of  a  train  dashing  over  the  crossing  is  too  great  to 
justify  a  reliance  upon  such  supposition  alone;  but,  where 
inert  and  detached  cars  stand  on  either  side  of  a  crossing,  we 
think  that  the  traveler's  conduct  should  be  viewed  in  the  light 
of  the  situation  asi  it  presented  itself  to  him. 

In  this  case  the  decedent  was  about  to  pass  over  a  side 
track,  where  the  company  had  cut  the  crossing  for  the  con- 
venience of  travelers  upon  the  street.  The  cars  on  either 
side  thereof  were  not  only  inert,  but  detached.  It  was  in  the 
vicinity  of  the  station.  A  passenger  train  was  approaching 
on  the  main  track,  and,  although  decedent  did  not  have  the 
standing  of  a  passenger,  yet  he  was  not  far  removed  from 
such  right.  In  these  circumstances  the  answers  to  interrog- 
atories do  not  enable  us  to  say  that  the  jury  might  not  have 
been  justified,  under  such  evidence  as  might  have  been  intro- 
duced under  the  issues,  in  returning  a  verdict  for  the  appel- 
lant. It  is  thoroughly  settled  that  where  the  court  can 
perceive  that  reasonable  men  might  honestly  differ  in  their 
conclusions  as  to  whether  negligence  or  contributory  negli- 
gence existed,  the  question  cannot  be  determined  as  a  matter 
of  law.  Rogers  v.  Leyden,  127  Ind.  50,  57,  26  N.  E.  210;  City 
of  Franklin  v.  Harter,  127  Ind.  446,  448,  26  N.  E.  882;  Cleve- 
land, etc.,  Ry.  Co.  v.  Harrington,  131  Ind.  426,  30  N.  E.  37, 
49  Am.  &  Eng.  R.  Cas.  358;  W.  C.  De  Pauw  Co.  v.  Stubble- 
field,  132  Ind.  182,  185,  31  N.  E.  796;  Cincinnati,  etc.,  Ry. 
Co.  V.  Grames,  136  Ind.  39,  50,  34  N.  E.  714;  Young  v. 
Citizens'  Street  Ry.  Co.,  148  Ind.  54,  63,  44  N.  E.  927,  47  N. 
E.  142,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  717;  De  Pauw  Plate 
Glass  Co.  V.  City  of  Alexandria,  152  Ind.  443,  452,  52  N.  E. 
608;  Chicago,  etc.,  R.  R.  Co.  v.  Thomas'  Admr.,  155  Ind. 
634,  644,  58  N.  E.  1040. 

Judgment  reversed,  with  directions  to  the  trial  court  to 
overrule  appellees'  motion  for  judgment  on  the  interroga- 
tories, and  to  render  judgment  for  appellant  on  the  general 
verdict. 

DOWLING,  J.,  took  no  part  in  the  consideration  of  this 
case. 
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{Supreme  Court  of  Georgia,  Dec.  lo^igoj,) 

[46  S.  B.  Rep.  82.] 

Violation  of  Public  Duty  by  Purchaser  of  Lessee— Liability  of  Corpo- 
ration.* 
Without  legislative  exemption  a  corporation  charged  with  a  duty  to 
the  public  remains  responsible  for  the  proper  discharge  thereof,  even 
after  a  lawful  sale  or  lease. 

Same — Same — Liability,  f 

The  purchaser  or  lessee  of  a  railroad  company  is  likewise  responsi- 
ble for  the  violation  of  such  public  duty,  where  the  liability  arises 
from  the  acts  of  omission  or  commission. 

Merger — Liability  of  Consolidated  Corporation. 

Where  there  has  been  no  sale,  but  a  merger,  and  no  provision  made 
for  the  payment  of  the  debts  of  the  absorbed  company,  the  consoli- 
dated corporation  is  liable  for  the  debts  of  the  former,  at  least  to  the 
extent  of  the  value  of  the  property  received. 

Sale  of  Railroad— Debts— Lisbility  of  Grantee. 

But  where  there  has  been  a  lawful  and  absolute  sale  of  a  railroad, 
the  grantee  is  not  responsible  for  the  existing  debts  of  the  grantor. 

Contract— Consideration . 

Where,  for  a  consideration  furnished  by  C,  A.  promises  to  pay  B., 
the  latter,  though  a  stranger  to  the  consideration,  may  maintain  an 
action  on  the  promise.     Civ.  Code  1895,  §  3664. 

Actions— Parties. 

Actions  must  be  brought  in  the  name  of  the  party  in  whom  the 
legal  interest  in  such  contract  is  vested,  and  where  A.  makes  no 
promise  to  C.  the  latter  cannot  maintain  a  suit  on  the  contract,  even 
though  A.  undertook  therein  to  pay  B.'s  debt  to  C.  Civ.  Code  1895, 
§  4939;  Gunter  v.  Mooney,  72  Ga.  205. 

Sale  of  Railroad— Liabilities. 

Where  the  Chattanooga  Railroad  Company  sold  its  property  and 
vendible  franchises  to  the  Central  Railway  Company  in  consideration 
of  $1,300,000  and  an  agreement  by  the  Central  Company  to  pay  the 
Chattanooga  Company's  current  liabilities,  the  Central  was  not  sub- 
ject to  a  suit  by  a  plaintiff  for  personal  injuries  alleged  to  have  been 
inflicted  before  the  making  of  the  sale. 

(Syllabus  by  the  Court. ) 

Error  from  Superior  Court,  Polk  County;  A.  L.  Bartlett, 
Judge. 

Action  by  W.  W.  Hawkins  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  defendant,  and  plaintifiE 
brings  error.     Affirmed. 

Hawkins,  a  minor  of  the  age  of  i8  years,  was  a  brakeman 
in  the  employment  of  the  Chattanooga,  Rome  &  Southern 
Railroad  Company  (hereinafter  called  the  'Xhattanooga 
Company")  and   on  July  26,  1900,  in   Polk  county,  he  was 

*As  to  whether  lessee  of  a  railroad  is  liable  for  its  own  negli- 
gence, see  note,  20  Am.  &  Kng.  R.  Cas.,  N.  S.,  107  (liability  to  em- 
ployees);  Bush  V.  Southern  Ry.  Co.  (S.  Car.),  2  R.  R.  R.  458,  25 
Am.  Sl  Eng.  R.  Cas.,  N.  8.,  458  (for  fires  under  South  Carolina  stat- 
ute) ;  Lee  v.  Southern  Pac.  R.  Co.  (Cal.),  7  Am.  A  Bng.  R.  Cas.,  N. 
8.,  656  (improper  construction  of  road);  People  ez  rel.  Cantrell  v. 
St.  Louis,  A.  A  T.  H.  R.  Co.  (111.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.» 
227  (obligations  assumed  by  lessee). 
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nefi^ligently  run  over  by  the  company's  engine,  and  seriously 
injured.     He  alleged  that  about   lo  months  thereafter,  to 
wit,  on  May  i6,  1901,  the  Chattanooga  Company  sold   all  of 
its  property  and  franchises  to  the  Central  of  Georgia  Railway 
Company  (hereinafter  called  the 'Central  Company*'),  the 
consideration,  according  to  the  recitals  in  the  deed  attached 
as  an  exhibit,  being  $1,300,000  50-year  4  per  cent,  gold  bonds 
of  the  Central  Company,  secured  by  a  mortgage,  the  assump- 
tion by  the  Central  Company  ''of  the  current  liabilities  of 
the  Chattanooga  Company,"  and  the  payment  of  $S  in  cash. 
It  also  appears  that  the  sale  was  made  subject  to  mortgages 
aggregating  $2,743,000  on  the  property  of  the  Chattanooga 
Company.     For  the  consideration  named  the  Chattanooga 
Company  conveyed  to  the  Central  Company  all  of  its  rail- 
road, real  estate,  personal  property,  rights,   privileges,  and 
franchises  of,  or  belonging  to,  or  hereafter  to  be  acquired  by 
the  Chattanooga  Company.  ^  It  was  alleged  that ''petitioner's 
claim  for  damages  under  said  deed  and  the  agreement  of 
consolidation  in  pursuance  of  which  it  was  made  is  covered 
in  said  deed,  and  petitioner  says  that  the  Central  Railway 
Company  is  directly  liable  to  him  for  damages;  that  after 
said  deed  was    delivered    the  Central    *    *    *    Company 
took  possession  of  said  Chattanooga    *    *    *    Company's 
entire  line  of  railway,"  and  all   of  its  assets,  both  real  and 
personal,  "and  took  over  also  all  the  franchises  of  said  Chat- 
tanooga   *    *    *     Company;    *    *    *    that    said  Cbatta- 
noofiia    *    *    *    Company    has    gone    out     of     existence, 
*    *    *    has  no  line  of  railroad,  no  visible  property  of  any 
kind,  and  has  ceased  to  do  business,  having  yielded  up  to  the 
Central    *    *    *    Company  all  its  property,  franchises,  and 
rights,  and  it  has  no  organization,  no  ofiBcers  or  agents,  in 
the  state  of  Georgia  or  elsewhere,  so  far  as  petitioner  can  find 
out,  or  so  far  as  he  is  advised  and   believes;  and  petitioner 
says  that  the  Central    *    *    *    Company  is  directly  liable 
to  him  for  his  damages,  and  that  the  property  of  the  old 
Chattanooga    *    *    *    Company,   now    in  the    possession 
and  under  the  control  of  the  said  Central    *    *    *    Com- 
pany, is  liable  to  him  for  his  damages;    *    *    *    that  by 
reason  of  the  facts  hereinbefore  set  out  said  Central    *    *    * 
Company  has  injured  and  damaged  your  petitioner  and  is 
indebted  to  him  in  the  sum  of  twenty-five  thousand  dollars, 
and  is  liable  to  him  in  that  sum."    The  defendant  demurred 
at  the  first  term  on  the  ground  that  the  facts  alleged  were 
not  sufficient  in  law  for  the  plaintiff  to  maintain  his  action 
against  the  defendant:    (a)  Because  there  is  no  privity  be- 
tween the  plaintiff  and  defendant  under  the  .contract  of  sale; 
(b)  because,  if  defendant  is  liable  in  any  event,  plaintiff  can- 
not maintain  bis  suit  until  he  shall  have  first  recovered  judg- 
ment against  the  Chattanooga  Company,  or  without  joining 
the  Chattanooga  Company  with  the  defendant;  (c)  because 
the  claim  is  an  unliquidated  demand,  and  not  "a  current  lia- 
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bility"  of  the  Chattanooga  Company  assumed  by  the  Centra) 
Company  as  part  of  the  purchase  money.  When,  by  amend- 
ment, the  deed  was  attached  as  an  exhibit  to  the  petition, 
defendant  demurred  on  the  ground  that  the  superior  court  of 
Polk  county  had  no  jurisdiction,  but  that  the  suit  should  have 
been  maintained  in  Chatham  county,  where  was  located  the 
home  office  of  the  Central  Company. 

Seaborn  &  Barry  and  Wright,  Bunn  &  Trawick,  for  plain- 
tifi  in  error. 
J.  Branham  and  Sanders  &  Davis,  for  defendant  in  error. 

LAMAR,  J.  There  is  conflict  in  the  authorities  as  to  how 
far  a  lessor  corporation,  charged  with  a  public  duty,  is  lia- 
ble for  the  acts  of  its  lessee.  But  whatever  the  rule  else- 
where, unless  there  is  a  leisislative  exemption,  our  statute 
(Civ.  Code  189s,  §  1864)  preserves  to  the  public  the  liability 
of  the  vendor  or  lessor  company,  preventing  it  from  escaping 
responsibility  by  a  transfer  of  its  property  or  franchises  to  a 
nonresident  or  insolvent,  or  even  to  a  resident  and  solvent, 
grantee.  Singleton  v.  S.  W.  R.  R.,  70  Ga.  468,  48  Am.  Rep. 
574;  Hart  v.  R.  R.,  33  S.  C.  427,  12  S.  E.  9,  10  L.  R.  A. 
794;  Harmon  v.  R.  R.,  28  S.  C.  401,  5  S.  E.  835,  13  Am.  St. 
Rep.  686.  Contra,  Arrowsmith  v.  Nashville  R.  R.  (C.  C.) 
57  Fed.  165.  The  original  company  remains  liable  for  the 
proper  discharge  of  the  obligations  which  it  assumed  to  the 
public.  It  may  be  held  responsible,  in  damages  or  other- 
wise, for  a  failure  to  perform  the  same,  even  though  the  act 
may  be  committed  or  omitted  by  its  grantee.  Notwith- 
standing the  sale,  the  duty  to  carry  freight  and  transport  pas- 
sengers continues;  and  after  the  sale  or  lease  a  person  having 
a  claim  for  damages  by  reason  of  a  failure  to  perform  such 
duty  might  have  maintained  an  action  against  the  Chatta-^ 
nooga  Company,  or  the  Central  Company,  or  possibly  both 
in  the  same  action. 

2.  It  is  everywhere  recognized  that  those  operating  a  cor- 
poration charged  with  a  duty  to  the  public  are  subject  to  its. 
burdens.  The  franchises  are  incumbered  with  correspondingr 
duties,  which,  like  covenants  lunning  with  the  land,  are  bind-^ 
ing  upon  all  who  exercise  the  powers  conferred.  This  princi- 
ple is  codified  in  Civ.  Code  1895,  §  1S63,  which  makes  the 
purchaser  or  lessee  liable  for  its  own  acts  of  omission  or  com- 
mission while  operating  the  franchises  of  another  corpora- 
tion. It  is  also,  of  course,  solely  liable  on  its  private 
contracts,  or  for  injuries  to  its  own  employees.  Seaboard  Air- 
Line  Ry.  V.  Leader,  115  Ga.  702,  42  S.  E.  38;  Georgia  R.  Co. 
V.  Strauss,  no  Ga.  191,  35  S.  E.  332. 

3.  But  while  it  is  conceded  that  the  vendee  is  responsible 
for  its  own  contracts  or  torts  committed  since  the  sale,  it  is 
claimed  that  these  sections  are  not  exhaustive  of  the  law  on 
the  subject,  and  that  on  general  principles  one  railroad  can- 
not, by  a  transfer  of  any  sort,  defeat  the  rights  of  creditors^ 
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or  of  persons  having  claims  ex  delicto,  which  existed  at  the 
time  of  the  conveyance ;  that  the  purchaser  takes  the  property 
burdened  with  all  its  pecuniary  obligations;  and  that,  there- 
fore, the  Central  can  be  made  to  pay  for  damages  inflicted  by 
the  Chattanooga  Company  upon  the  plaintifi  in  December, 
1900,  although  the  purchase  was  not  made  until  May,  isx^i. 
In  support  of  this  position  plaintifi  cites  Montgomery  & 
West  Point  R.  Co.  v.  Boring,  51  Ga.  582,  and  Tompkins  v. 
Augusta  Southern  R.  Co.,  102  Ga.  442,  30  S.  E.  992,  holding 
that  the  company  which  succeeds  to  the  charter  rights  and 
privileges  conferred  upon  the  other  is  to  be  regarded  as  at  the 
same  time  becoming  responsible  for  all  of  its  debts  and  lia- 
bilities. But  those  cases  are  to  be  construed  in  the  light  of 
the  facts.  Both  were  cases  of  merger,  in  which  the  corporate 
existence  of  the  company  against  which  the  plaintifi  had  a 
claim  had  been  merged  into  and  consolidated  with  the  com- 
pany sued.  The  liability  there  was  analogous  to  that  of  the 
husband  for  the  debts  of  the  wife  under  the  old  law  of  baron 
and  feme.  There  had  been  a  sort  of  corporate  marriage,  in 
which  not  only  the  name  of  the  debtor  had  been  changed,  bnt 
its  legal  entity  lost  in  the  consolidation.  They  twain  had 
become  one.  The  suit  necessarily  had  to  be  against  the  new 
creature.  The  shares  of  the  old  stockholders  had  been  sur- 
rendered and  exchanged  for  scrip  in  the  consolidated  com- 
pany. There  had  been  no  sale  or  payment  of  the  purchase 
price;  and,  as  the  interests  of  stockholders  were  inferior  to 
those  of  creditors,  it  would  have  been  mere  repudiation  to 
preserve  the  rights  of  the  shareholders  by  issuing  stock  in  the 
consolidated  company  in  exchange  for  their  holdings  in  the 
old  without  protecting  or  providing  for  the  rights  of  its 
creditors.  Hence  it  was  held  (102  Ga.  443,  30  S.  E.  994) 
that:  ''Where  a  consolidation  actually  takes  place  between 
two  companies  under  a  written  contract  providing  for  the 
absorption  of  the  one  by  the  other,  but  making  no  provision 
for  liabilities  against  the  company  which  goes  out  of  exist- 
ence, these  liabilities,  by  operation  of  law,  become  binding 
upon  the  new  company  to  the  extent^ of  the  assets  of  the 
absorbed  company,  or  to  the  extent  of  the  latter's  ability  to 
perform  the  contracts  out  of  which  such  liability  arose.*' 
See,  also,  Morrison  v.  American  Snufi  Co.,  79  Miss.  330,  30 
South.  723,  and  note  in  89  Am.  St.  Rep.  598.  But  this  is  not 
such  a  case.  Here  there  was  no  merger,  but  an  absolute  sale, 
and  the  purchase  price  was  paid.  There  is  no  suggestion  of 
any  fraud,  or  attempt  to  hinder,  delay,  or  defeat  the  creditors 
of  the  Chattanooga  Company ;  no  allegation  that  the  price 
paid  was  less  than  the  value  of  the  property  bought;  while  it 
does  distinctly  appear  that  the  Central  paid  $1,300,000  in 
mortgage  bonds  or  property  already  incumbered  to  the  extent 
of  $2,743,000.  If,  as  contended  by  the  plaintiff,  the  purchaser 
becomes  responsible  for  all  the  existing  indebtedness  of  the 
selling  road,  the  Central  Company  would  be  liable  not  only 
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lor  claims  like  bis,  but  for  any  deficiency  on  tbe  foreclosure  of 
the  mortgage  securing  the  outstanding  bonds  of  the  Chatta- 
nooga Company,  even  though  the  $1,300,000  paid  was  the 
iuU  value  of  tbe  property  bought.  There  is  no  principle 
of  law  which  requires  the  buyer  to  pay  twice,  or  more  than 
the  property  is  worth,  or  more  than  the  contract  price.  In 
the  absence  of  any  allegation  to  the  contrary,  it  is  fair  to 
presume  that  tbe  Chattanooga  Company,  in  exchanging  the 
railroad  for  negotiable  bonds,  was  expected  out  of  the  pro- 
ceeds to  pay  all  its  outstanding  claims  before  any  distribu- 
tion was  made  among  its  stockholders.  But  if  it  failed  in  the 
performance  of  this  duty,  or  if  the  liquidated  debts  were 
secured  by  liens,  or  were  of  prior  dignity  to  the  plaintifi's 
claim,  or  exceeded  the  amount  received  on  the  sale,  the  obli- 
gation was  hot  upon  the  Central  to  supply  the  deficiency. 
The  plaintifi's  misfortune  would  in  such  case  be  similar  to 
that  of  the  many  who  have  claims  against  insolvent  debtors. 
However,  for  aught  that  appears,  the  plainti£f,  after  obtain- 
ing judgment,  may  yet  recover  from  a  Chattanooga  Company, 
or  from  its  stockholders,  if  there  has  been  an  unlawful  distri- 
bution to  them  (Civ.  Code  1895,  §  1886);  or,  if  his  claim  be 
included  in  the  ''current  liabilities''  assumed,  he  may  by 
appropriate  proceedings  raise  that  question  with  the  Central 
Company. 

4.  So  far  as  liability  for  the  previous  public  duties  is  con- 
cerned, the  law  makes  both  the  vendor  and  vendee  responsi- 
ble for  breach  of  that  duty  occurring  after  the  sale.  It 
preserves  the  rights  of  existing  creditors  to  the  extent  of  per- 
mitting a  suit  against  the  new  corporation  where  there  has 
been  a  union,  merger,  or  consolidation  of  the  two  corporations. 
As  to  claims  against  one  corporation  whose  property  has 
been  purchased  by  another,  the  general  law  would  apply  pro- 
hibiting any  transaction  in  fraud  of  creditors,  and  preventing 
an  assignment  by  an  insolvent  wherein  it  or  the  stockholders 
reserved  any  benefit  or  trust.  Civ.  Code  1895,  §  2695,  pars. 
I,  2.  But  in  other  respects  an  out  and  out  sale  of  the  prop- 
erty of  the  corporation  is  not  difierent  from  a  case  in  which 
an  individual  sells  visible  property  subject  to  levy  in  exchange 
for  cash  or  negotiable  instruments  which  may  be  put  beyond 
the  reach  of  the  levying  officer.  When  a  railroad  has  a  right 
to  sell,  the  ordinary  incidents  of  a  sale  attach;  and,  assuming 
that  it  is  in  good  faith,  and  for  a  fair  value,  the  buyer  is  not 
responsible  for  more  than  the  purchase  price.  The  law  does 
not  exact  the  payment  of  tbe  vendor's  debts  by  the  vendee  as 
a  condition  precedent  to  the  exercise  of  the  power  of  sale. 
The  plaintifi  bad  the  usual  rights  of  creditors  m  such  cases. 
He  could  sue  the  vendor  and  garnishee  the  purchaser,  or  he 
could  obtain  judgment  and  use  his  legal  or  equitable  reme- 
dies in  order  to  enforce  payment  thereof.  Whether  both 
•^companies  can  be  joined  as  defendants  in  one  suit  is  not  be- 
fore us  for  determination.     In  Dickey  v.  Kansas  City  R.  Co.» 
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122  Mo.  223,  36  S.  W.  685,  Wallace  v.  Ann  Arbor  R.  Co. 
(Mich.)  8o  N.  W.  57^  (a),  and  Dallas  R.  Co.  v.  Maddox  (Tex. 
Civ.  App.)  31  S.  W.  702,  the  railroads  were  conveyed  by  deed 
to  the  vendor,  and  the  vendee  was  held  not  to  be  liable  for  the 
former's  debt.  The  same  conclusion  was  reached  in  Hoard 
V.  Chesapeake  &  Ohio  R.  Co.,  123  U.  S.  223,  226,  8  Sup.  Ct. 
74,  31  L.  Ed.  130,  where  the  purchase  was  made  at  fore- 
closure sale.  The  pleadings  must  be  construed  as  a  whole, 
and  the  allegation  in  the  petition  that  the  Chattanooga  Com* 
pany  sold,  all  of  its  property  and  franchises  to  the  Central 
Company  necessarily  refers  to  property  other  than  the 
$1,300,000  bonds  which  were  paid,  and  the  franchises  must 
mean  those  secondary  and  vendible  franchises  which  may  be 
transferred  without  destruction  of  the  corporate  existence  of 
the  vendor.  And  even  if,  as  alleged,  it  has  "gone  out  of 
existence,"  or  if  it  be  no  longer  transacting  business,  and  has 
no  officer  or  agent  in  this  state  or  elsewhere,  the  Civil  Code 
of  1895,  §  1892,  provides  a  method  by  which  service  may  be 
perfected  so  as  to  find  the  Chattanooga  Company*  or  its 
stockholders. 

5.  The  plaintifi  insists,  however,  that,  even  if  the  Central 
is  not  liable  as  matter  of  law  for  ^orts  committed  before  the 
sale  by  the  Chattanooga  Company,  it  is  liable  in  this  action 
by  reason  of  the  provision  in  the  sealed  contract  by  which 
the  Central  assumed  the  ''current  liabilities''  of  the  Chatta- 
nooga Company.     On  this  subject  there  are  two  lines  of 
authorities.     One  holds  that,  where  a  promise  is  made  to  one 
for  the  benefit  of  another,  he  for  whose  benefit  it  is  made  may 
bring  an  action  for  its  breach.     Lawrence  v.  Fox,  20  N.  Y. 
268.     The  other,  recognized  in  England,  in  the  federal  courts, 
and  in  several  of  the  American  states,  is  that  the  considera- 
tion must  move  from   the  plaintifi,  and  that  a  person  for 
whosie  benefit  a  promise  is  made,  but  who  is  not  a  party  to 
the  contract,  cannot  sue  tte  promisor.     To  this  rule  there  are 
some  exceptions;  as  where,  under  the  contract  between  two 
persons,  assets  have  come  into  the  promisor's  hands  which 
in  equity  belong  to  a  third  person.     In  such  a  case  the  third 
person  may  sue  in  bis  own  name,  but  then  the  suit  is  founded 
rather  on  the  implied  undertaking  the  law  raises  from  the 
possession    of  their  assets    than  on  the  express  promise. 
National  Bank  of  St.  Louis  v.  Grand  Lodge,  98  U.  S.  124^  25 
L.  Ed.  75;  Keller  v.  Ashford,  133  U.  S.  610,  10  Sup.  Ct.  494, 
33   L.  Ed.  667;  Mellen  v.  Whipple,  i   Gray,  321.    We  are, 
however,  relieved   from  deciding  between  these  divergent 
authorities  in  view  of  the  common-law  principle  as  codified 
in  the  Civil  Code  of  189$,  §§  3664,  4939.     Under  the   first  of 
these  it  is  not  necessary  that  the  consideration  should   have 
been  furnished  by  the  plaintiff  if  there  was  in  fact  a  promise 
to  him,  for,  ''if  there  be  a  valid  consideration  for  the  promise, 
it  matters  not  from  whom  it  is  moved ;  the  promisee  may  sus- 
tain his  action,  though  a    stranger  to  the  consideration.'* 
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Thus,  where  A.  makes  a  promise  to  B.,  and  the  consideration 
therefor  is  furnished  by  C,  the  promisee,  B.,  may  maintain 
suit  thereon.  Thus,  if  property  is  placed  in  the  hands  of  an 
assignee  or  trustee  to  be  sold  and  the  proceeds  applied  to  the 
payment  of  creditors,  the  latter  may  sue  in  equity  to  enforce 
the  agreement  for  their  benefit  (Bell  v.  McGrady,  32  Ga.  257; 
Dallas  V.  Heard,  Id.  604  [2]),  or  at  law  for  money  had  and 
received  by  the  assignee  for  the  plaintifi's  use  (Wright  v. 
Damish,  74  Ga.  828).  But  where  the  third  person  is  not 
named  as  promisee,  and  where  no  trust  is  created  in  his  favor, 
but  the  pron  isor  merely  assumes  to  pay  the  debt  of  the  other 
to  the  third  person,  the  latter  cannot  maintain  an  action 
thereon.  Where  the  Georgia  Home  Insurance  Company  pur- 
chased the  assets  of  the  Empire  State  Insurance  Company, 
and  assumed  the  payment  of  indebtedness  due  or  to  become 
due  on  its  policies,  and  subsequently  a  policy  holder  sued  the 
Georgia  Home,  it  was  held  there  was  no  such  privity  between 
it  and  the  assured  which  would  entitle  him  to  a  separate 
action  at  law  against  the  Georgia  Home  on  the  contract 
made  between  the  two  corporations.  Empire  State  Ins.  Co. 
V.  Collins,  54  Ga.  376;  Pfeifler  v.  Hunt,  75  Ga.  513;  Gunter 
V.  Moouey,  72  Ga.  205;  Austell  v.  Humphries,  99  Ga.  408, 
27  S.  E.  736.  And  Civ.  Code  1895,  §  4939.  provides:  "As  a 
general  rule,  the  action  on  a  contract,  whether  express  or  im- 
plied, or  whether  by  parol  or  under  seal,  or  of  record,  must 
be  brought  in  the  name  of  the  party  in  whom  the  legal 
interest  in  such  contract  is  vested,  and  against  the  party  who 
made  it  in  person  or  by  agent.''  The  rule  preventing  the 
third  person  from  maintaining  such  action  is  particularly 
applicable  where  there  is  no  specification  of  the  number  of 
names  of  such  creditors  or  the  amount  of  their  demands,  for, 
as  stated  in  Dow  v.  Clark,  7  Gray,  201 :  "If  the  plaintifi  can 
maintain  this  action,  so  may  every  one  of  the  other 
creditors  of  the  corporation,  whatever  may  be  their  number, 
and  the  defendant  may  be  held  answerable  to  persons  of 
whom  they  never  heard.  And  they  will  be  bound  in  such 
actions  to  litigate  the  question  whether  the  party  who  sues 
them  has  a  legal  claim  on  the  corporation.''  Where  the 
plaintifi's  demand  is  not  liquidated,  but  is  based  on  an  alleged 
tort,  the  promisor,  in  the  absence  of  an  express  agreement, 
cannot  be  held  to  the  burden  of  litigating  with  the  plaintiff 
on  a  cause  of  action  be  may  have  against  the  promisee.  On 
the  general  subject,  see  7  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
105-109,  and  the  many  authorities  there  cited. 

These  conclusions  render  it  unnecessary  to  determine 
whether  the  plaintifi's  claim  was  ''a  current  liability"  of  the 
Chattanooga  Company  assumed  by  the  Central.  The  de-^ 
murrer  was  properly  sustained. 

Judgment  affirmed.     All  the  Justices  concur. 
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State  ex  rel,  Howard  v,  Hartford  St.  Ry.  Co. 

{Supreme  Court  of  Errors  of  Connecticut^  Dec,  i8^  1903.) 

[56  Atl.  Rep.  506.] 
Res  Judicata. 

A  judgmeat  refusing  to  issue  a  mandamus  to  compel  a  street  raiK 
way  company  to  move  a  cro8s*over  switch  in  compliance  with  an 
order  of  the  common  council  of  the  city,  rendered  on  the  merits  in  a 
suit  instituted  in  the  relation  of  the  city  against  the  company,  is  res 
judicata  in  a  suit  instituted  against  the  company  on  the  relation 
of  a  citizen  of  the  city  alleging  substantially  the  same  facts,  and 
asking  for  the  same  relief. 

Street  Railways— Nuisances— Cross-Over  Switch— Failure  to  Follow 
Approved  Plan. 
A  street  railroad  authorised  by  the  Legislature,  and  approved,  in 
its  location  and  mode  of  construction,  by  the  council  of  a  city,  and 
built  in  substantial  accord  with  that  approval,  is  not  a  public  nui« 
sance,  merely  because  it  does  not  follow  the  approved  plan  as  to  the 
location  of  a  cross-over  switch. 

Same— Part  of  Highway. 

Street  railroad  tracks  constructed  and  operated  in  the  streets  of  a 
city  by  a  company  authorized  so  to  do  is  merely  a  part  of  the  high- 
way, furthering  the  identical  use  of  travel  for  which  it  was  eatab* 
lished. 

Same — Construction — Plans — Discretion  of  City. 

The  plans  for  the  construction  of  street  railway  tracks  in  the 
streets  of  a  city  by  a  company  authorised  so  to  do  are  subject  to  the 
discretion  of  the  city. 

Same— Same — Same — Same. 

Where  a  street  railroad  company  authorized  to  construct  tracks  in 
the  streets  of  a  city  departs  from  the  plan  adopted  by  the  city  for 
the  construction  thereof,  the  city  may  compel  conformity  to  the  plan 
adopted,  or  it  may  ratify  the  variation  by  a  formal  change  by  the 
plan,  if  not  by  informal  acquiescence. 

Same— Liability  to  Abutting  Owner — Location  of  Switch. 

A  street  railway  company  is  not  liable  for  the  annoyance  to  an 
abutting  owner  arising  from  the  maintenance  of  a  cross-over  switch, 
which  annoyance  is  incident  to  the  use  of  the  street  for  public  travel, 
merely  because  the  company,  through  its  disobedience  of  orders  of 
the  city  council,  built  its  cross-over  switch  in  front  of  such  owner's 
property. 
Same — Same — Same — Remedies. 

Where  an  owner  of  property  abutting  on  a  street  claims  to  snffet 
annoyance  from  the  maintenance  by  the  street  railway  company  of  a 
cross-over  switch,  which  annoyance  is  not  merely  an  ordinary  inci- 
dent to  the  use  by  the  company  of  double  tracks  and  a  cross-over 
switch,  but  is  peculiar  and  exceptional  because  of  the  physical  or 
other  conditions  existing  at  the  particular  place,  equity  will  give  re- 
dress, and  he  cannot  maintain  mandamus  to  compel  the  removal  of 
the  cross-over  switch  to  the  place  designated  in  the  plan  for  the  con- 
struction of  the  tracks. 

Appeal  from  Superior  Court,  Hartford  County;  Alberto  T. 
Roraback,  Judge. 

Mandamus  by  the  state,  on  the  relation  of  Charles  P« 
Howard,  against  the  Hartford  Street  Railway  Company. 
From  a  judgment  denying  the  peremptory  writ,  the  relator 
appeals.     A£Brmed. 
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Edward  B.  Bennett,  for  appellant. 

Lucius  F.   Robinson,  John  T.  Robinson,  and  M*  Toscan 
Bennett,  for  appellee.  • 

HAMERSLEY,  J.  The  relator  claims  a  right  to  pursue 
this  writ  of  mandamus  on  two  distinct  grounds:  First,  by 
reason  of  his  interest,  as  a  citizen  of  Hartford,  in  the  enforce- 
ment of  the  legal  duty  the  defendant  owes  specially  to  that 
portion  of  the  public  represented  by  the  city  of  Hartford; 
second,  by  reason  of  his  interest  as  a  stranger  suffering 
special  damage  from  the  defendant's  failure  to  perform  the 
corporate  duty  alleged.  The  defendant,  in  its  return,  alleged 
a  former  judgment  of  the  superior  court  denying  a  peremptory 
writ  to  enforce  the  precise  specific  duty  the  relator  now 
oeeks  to  enforce.  The  return,  in  connection  with  the  reply, 
also  put  in  issue  certain  material  facts.  Upon  the  trial  be- 
low, the  defendant  claimed  that  the  former  judgment  con- 
stitutes a  bar  to  the  relator's  right  to  pursue  this  writ  on  the 
first  ground,  and  that,  upon  the  facts  admitted  and  found  by 
the  court,  the  relator  cannot  maintain  the  action  upon  the 
second  ground.  The  trial  court  supported  these  claims  of 
the  defendant,  and,  if  this  action  is  correct,  the  judgment 
denying  the  peremptory  writ  must  stand. 

The  history  of  this  case,  and  the  material  facts  as  shown  by 
the  record  before  us,  may  be  briefly  stated  thus:  The  de- 
fendant was  authorized  by  the  Legislature  to  construct  and 
operate  a  double-track  electric  railway  through  Farmington 
avenue,  in  connection  with  a  system  of  street  railways 
authorized  in  the  city  of  Hartford.  In  1899  the  defendant 
presented  to  the  mayor  and  common  council  of  the  city  of 
Hartford  a  plan  showing  the  location  and  mode  of  construct- 
ing and  operating  the  double-track  railway  it  was  authorized 
to  construct  in  Farmington  avenue.  This  plan  was  modified 
by  the  addition  of  certain  conditions  to  be  performed  by  the 
defendant,  ?)nd  adopted.  The  statute  (Pub.  Acts  1893,  p. 
308,  c.  169,  §§  2,  3)  forbade  the  defendant  to  depart  from  this 
plan  in  constructing  its  railway,  and  gave  to  the  city  coun- 
cil control  over  the  placing  of  the  tracks  in  accordance  with 
the  plan,  and  power  to  order  the  removal  of  tracks  not  so 
placed,  and  authorized  the  enforcement  of  such  order  by  writ 
of  mandamus.  Hartford  v.  Hartford  Street  Ry.  Co.,  73 
Conn.  327,  336,  47  Atl.  330.  The  plan  thus  adopted  pre- 
scribed the  precise  portion  of  the  highway  to  be  occupied  by 
the  railroad  structure,  and  provided  that  this  struc- 
ture should  be  built  with  four  cross-over  switches,  so 
called,  connecting  the  two  tracks,  so  that  in  case  of 
necessity  a  car  on  one  track  may  be  transferred  to  the 
other  track.  This  mode  of  constructing  a  double-track  rail- 
road is  necessary  to  the  most  safe  operation  of  the  road,  and 
to  the  most  efBcient  service  of  public  convenience.  The 
place  where  each  cross-over  was  to  be  placed  was  designated 
by  the  plan.     The    defendant   constructed   its  railroad  in 
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accordance  with  the  plan,  except  that  one  cross-over  switch 
was  built  950  feet  east  of  Sigourney  street,  and  in  front  of 
No.  ii6»Farinington  avenue,  instead  of  420  feet  east  of 
Sigourney  street,  as  required  by  the  plan.  The  city  council, 
in  accordance  with  the  provisions  of  the  statute,  ordered  the 
defendant  to  remove  this  switch,  and  applied  for  a  peremptory 
writ  of  mandamus  commanding  the  defendant  to  obey  this 
order.  The  mandate  prayed  for  is  thus  stated  in  the  alterna- 
tive writ:  ''It  is  hereby  required  and  enjoined  of  you,  the 
said  Hartford  Street  Railway  Company,  that  before  the  first 
Tuesday  of  May,  1900,  you  remove  said  cross-over  located  on 
Farmington  avenue,  in  front  of  No.  116,  as  required  by  the 
said  order  of  the  mayor  and  court  of  common  council  of  said 
city  of  Hartford,  and  in  all  respects  to  obey  said  order,  and 
conform  to  the  laws  of  this  state  in  regard  thereto."  With 
the  exception  of  the  date  of  performance,  this  is  the  same 
mandate  asked  for  in  the  case  now  before  us.  The  defend- 
ant moved  to  quash  the  alternative  writ,  and,  upon  this 
motion  being  granted  by  the  superior  court,  the  city  of  Hart- 
ford appealed  to  this  court. 

We  held  that  this  difierence  in  constructing  the  switch  was 
enough  to  prevent  the  defendant  from  claiming  a  construc- 
tion in  substantial  accordance  with  the  plan,  as  against  an 
order  of  the  council  enforcing  its  power  of  control;  that  man- 
damus would  lie,  on  application  of  the  city,  to  compel  obedi- 
ence to  this  order;  and  that  the  facts  showing  the  legal  duty 
of  the  defendant  to  obey  the  order  were  sufficiently  alleged- 
reversed  the  judgment  rendered  on  the  motion  to  quash,  and 
remanded  the  cause  for  further  proceedings  in  the  superior 
court.  Hartford  v.  Hartford  Street  Ry.  Co.,  73  Conn.  327,  47 
Atl.  330.  The  defendant  then  made  return,  and  the  case  was 
tried  upon  issues  pf  fact.  The  trial  court  found  the  issues  of 
fact  in  favor  of  the  defendant,  and  further  found  that,  in  view 
of  all  the  facts,  a  writ  of  peremptory  mandamus,  even  if 
legally  permissible,  ought  not  to  issue,  and  for  this  reason 
dismissed  the  alternative  writ.  Upon  appeal  by  the  city 
from  this  judgment,  we  held  that  in  refusing  to  issue  a  per- 
emptory writ  the  court  did  not  pass  the  limits  of  its  legal  dis- 
cretion, and  that  its  action  was  not  reviewable.  In  this 
connection  we  said:  ^'The  writ  of  peremptory  mandamus  is 
an  extraordinary  remedy.  Like  other  extraordinary  reme- 
dies, it  can  be  applied  only  under  exceptional  circumstances, 
and  must,  to  a  certain  extent,  be  subject  to  judicial  discre- 
tion. Daly  V.  Dimock,  55  Conn.  579,  590,  12  Atl.  405;  Ches- 
bro  V.  Babcock,  59  Conn.  213,  217,  22  Atl.  145.  It  appears 
{rom  the  finding  that  the  duty  imposed  upon  the  defendant 
by  law  depends  upon  a  construction  of  the  language  used  in 
the  vote  of  the  court  of  common  council  approving  the  loca- 
tion, which  cannot  be  said  to  be  free  from  doubt  until 
authoritatively  established;  that  the  interest  of  the  city  in  the 
removal  of  the  track  in  question,  whether  pertaining  to  it  as 
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a  private  corporation  or  as  representative  of  public  interest 
(except  its  vital  interest  in  the  prompt  obedience  of  this  de- 
fendant corporation  to  its  lawful  orders),  ^as  not  substantial. 
On  the  contrary,  it  appeared  that  the  track,  in  its  present 
position,  served,  rather  than  injured,  the  public  interests; 
that  the  track  was  placed  by  the  defendant  in  pursuance  of 
the  direction  and  approval  of  the  city  officials  charged  by  law 
with  the  execution  of  the  orders  of  the  council  in  respect  to 
highways,  in  the  well-grounded  belief  that,  as  thus  placed,  it 
complied  with  the  directions  of  the  court  of  common  council. 
Such  conditions  do  not  necessarily  exclude  discretion.  Cer- 
tainly extreme  caution  should  be  used  in  denying  a  writ 
which  the  court  may  lawfully  issue,  but  we  cannot  say  that 
in  this  case  there  has  been  such  a  plain  misconception  of 
sound  discretion  as  would  render  the  judgment  erroneous. 
Some  of  the  other  errors  assigned  invite  question.  Appar- 
ently full  efiect  was  not  given  to  the  scope  of  our  former  de- 
cision, but  the  errors  are  not  material,  in  view'  of  the  ground 
on  which  the  judgment  stands."  Hartford  v.  Hartford  Street 
Ry.  Co.,  74  Conn.  194,  196,  50  Atl.  393. 

The  real  parties  to  this  former  action  were  the  city  of 
Hartford — a  territorial  municipal  corporation  acting  specially 
in  behalf  of  that  portion  of  the  public  composed  of  its  inhal>- 
itants — and  the  present  defendant.  The  cause  of  action  tried 
and  determined  involved  the  right  of  this  portion  of  the  pub- 
lic to  a  peremptory  writ  of  mandamus  compelling  the  defend- 
ant to  obey  the  order  of  the  city  council.  The  court  has 
adjudged  that  such  right  does  not  exist.  Whether  this  con- 
clusion is  reached  because  it  has  found  that  no  duty  of  obedi- 
ence has  been  violated,  or  because  it  has  found  that  such 
enforcement  of  a  nominal  duty  would  work  injustice  to  the 
defendant,  without  benefit  to  the  public,  and  would  therefore 
be  inequitable,  it  is  a  final  adjudication  of  the  real  cause  of 
action  upon  its  merits.  No  question  of  a  possible  right,  upon 
a  change  of  circumstances,  to  again  apply  for  a  writ  denied  be- 
cause its  issue  would  be  inequitable,  is  involved  in  this  case. 
An  adjudication  of  an  application  for  a  peremptory  writ  of 
mandamus  upon  its  merits  comes  within  the  principle  of  res 
judicata,  and  is  a  bar  to  another  application  for  the  same 
writ  by  the  same  party.     Regina  v.  Pickles,  3   Q.  B.  note. 

In  so  far  as  each  inhabitant  of  the  city  of  Hartford  was 
entitled  to  make  the  application  made  by  the  city,  he  was  a 
party  to  that  application,  and  is  barred  by  the  judgment 
therein.  If  the  application  be  regarded  as  an  ordinary 
action  by  the  city  in  its  corporate  capacity,  each  inhabitant 
is  by  our  law  regarded  as  a  party  to  the  suit.  Beardsley  v. 
Smith,  16  Conn.  368,  380,  41  Am.  Dec.  148.  The  applica- 
tion of  the  relator,  as  a  citizen  of  Hartford,  in  the  present 
case,  alleges  substantially  the  same  fact,  and  asks  for  the 
same  writ  denied  by  the  former  judgment,  and  that  judgment 
is  a  bar  to  this  action. 

Mandamus  will  never  issue  to  enforce  a  private  right.     To 
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justify  its  issue  to  compel  a  private  corporation  to  do  a  par- 
ticular act,  it  must  appear  that  the  act  is  in  the  nature  of  a 
corporate  act  specially  commanded  by  law;  and,  in  general, 
it  will  issue  only  at  the  instance  of  the  public,  or  some  per-- 
son  entitled  to  represent  the  public,  including  the  indivJdnal 
in  respect  to  whom  the  act  commanded  is  to  be  done,  or  of 
some  person  who,  though  a  stranger  to  the  corporation  and 
to  the  public  interest,  suffers  an  infraction  of  his  private  right 
at  the  hands  of  the  corporation  in  doing  the  act  forbidden  or 
not  doing  the  act  commanded;  and  in  this  latter  case  the 
mandamus  compelling  performance  of  the  corporate  duty 
should  be  an  effective  remedy  for  the  infraction  of  the  private 
right,  and  must  be  the  only  full  and  adequate  remedy  for  that 
infraction.  American  Asylum  v.  Phoenix  Bank,  4  Conn.  172, 
178,  10  Am.  Dec.  112;  Tobey  v.  Hakes,  54  Conn.  274,  275,  7 
Atl.  SSif  I  Am.  St.  Rep.  114. 

The  second  ground  on  which  the  relator  claims  the  right  to 
pursue  this  writ  involves  the  application  of  these  general 
principles  to  the  facts  alleged  by  the  relator  and  found  by  the 
court.  The  grievance  of  Mr.  Howard,  the  relator,  against 
the  defendant,  for  which  he  claims  a  right  of  legal  redress,  is 
this:  Mr.  Howard  occupies  No.  116  Farmington  avenue,  as 
the  home  of  himself  and  family.  The  defendant's  railroad 
tracks,  placed  on  Farmington  avenue  in  front  of  his  resi- 
dence, are  constructed  with  a  cross-over  switch ;  and,  by  rea-> 
son  of  the  proximity  of  his  home  to  the  railroad  tracks  thus 
constructed,  the  noise  and  vibration  caused  by  the  defendant 
running  its  cars  over  these  tracks  is  an  annoyance  to  said 
Howard,  causes  great  discomfort  to  him  and  his  family,  and 
greatly  disturbs  and  interferes  with  the  comfort  and  quiet 
enjoyment  of  his  home.  Assuming  that  the  annoyance  thus 
suffered  by  Mr.  Howard  is  one  for  which  the  defendant  is 
legally  liable  to  him,  we  do  not  think  that  it  furnishes,  in 
connection  with  the  other  facts  found,  legal  reason  for  the 
issue  at  the  instance  of  Mr.  Howard  of  the  peremptory  writ 
of  mandamus  he  asks  for  in  his  application.  The  relator's 
argument  in  support  of  his  contention  is  based  mainly,  if 
not  wholly,  upon  the  assumption  that  inasmuch  as  the  con-^ 
struction  of  the  railroad  tracks  with  four  cross-over  switches, 
authorized  by  the  Legislature  and  approved  by  the  city  coun- 
cil, differed  in  detail  of  execution  from  the  plan  approved  by 
the  council,  in  that  one  cross-over  switch  connected  the  two 
tracks  at  a  point  500  feet  distance  from  that  indicated  on  the 
plan,  that  particular  switch  was,  when  placed  on  the  street, 
and  has  ever  since  remained,  a  public  nuisance,  in  the  sense 
of  being  an  unlawful  obstruction  .or  encroachment  upon  the 
highway.  The  relator's  argument  is  that,  the  switch  being  a 
public  nuisance  of  this  kind,  the  annoyance  suffered  by  him 
is  a  special  damage  caused  by  the  nuisance,  entitling  him  to 
its  abatement,  and  therefore  he  has  a  legal  right  to  demand 
the  issue  of  a  writ  of  mandamus  commanding  the  defendant  to 
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obey  the  order  of  the  city  council.  Whether  this  argument  is 
soand  or  not,  we  think  the  assamption  on  which  it  is  based 
is  incorrect.  It  may  be  that  a  railroad  structure  of  this  kind, 
placed  in  the  highway,  is  an  unlawful  obstruction,  unless  its 
location  and  mode  of  construction  are  submitted  to  and 
approved  by  the  council;  and  it  may  be  that  after  such 
approval  a  road  can  be  located  and  constructed  in  such  utter 
disregard  of  the  plan  approved  as  to  be,  in  effect,  a  road  built 
without  submission  or  approval.  But  it  cannot  be  that  a 
railroad  authorized  by  the  Legislature,  approved  in  its 
location  and  mode  of  construction  by  the  council,  and  built 
in  substantial  accord  with  that  approval,  is  a  public  nuisance, 
merely  because  in  some  detail  of  construction  there  is  a  de- 
parture from  the  plan  approved.  And  it  cannot  be  that  a 
particular  part  of  the  structure  so  built,  which  difiers  in 
detail  from  the  mode  of  construction  indicated  by  the  plan, 
is,  for  that  reason  only,  a  public  nuisance,  although  the 
difference  may  be  sufficient  to  justify  the  council  in  ordering 
the  part  to  be  removed,  and  the  construction  made  to  con- 
form to  the  plan.  For  instance,  in  the  plan  before  us  the 
railroad  ties  are  required  to  be  of  oak  or  chestnut  wood,  and  the 
steel  rails  to  be  of  a  specific  weight.  Can  it  be  that  any  tie 
of  a  different  wood,  or  any  rail  or  a  different  weight,  is,  for 
that  reason  only,  an  unlawful  obstruction  on  a  highway,  and 
so  for  that  reason  a  public  nuisance?  Such  effect  cannot 
reasonably  be  given  to  the  legislation  regulating  the  novel 
and  peculiar  situation  arising  from  the  relation  of  the  defend- 
ant corporation  and  the  city  to  each  other  and  the  highways. 
That  legislation  recognizes  a  railroad  structure  as  a  part  of 
the  highway,  furthering  the  identical  public  use  of  common 
travel  for  which  the  highway  was  established,  unless 
authorized  for  a  different  purpose,  or  constructed  and 
operated  so  as  to  be  perverted  to  a  different  purpose,  and  to 
invade  property  rights  without  compensation.  Canastota 
Knife  Co.  v.  Newington  Tramway  Co.,  69  Conn.  146,  154,  36 
Atl.  1 107;  New  York.  N.  H.  &  H.  R.  Co  v.  Fair  Haven  & 
W.  R.  Co.,  70  Conn.  610,  615,  40  Atl.  607,  41  Atl.  169.  It 
provides  for  the  construction  and  maintenance  of  highways 
thus  combining  facilities  for  traveling  vehicles  requiring  a 
tramway  for  their  u'se  and  in  those  which  do  not,  by  two 
agents  of  the  state,  viz.,  the  municipality  and  the  railroad 
corporation,  and  regulates  their  relations  to  each  other  and 
to  the  highway.  Before  commencing  the  construction  of  the 
tramway,  they  must  come  to  an  agreement  as  to  the  mode  of 
construction,  and  any  conditions  of  assent  to  the  particular 
plan  involving  obligations  on  the  part  of  the  railroad  com- 
pany such  as  the  municipality  may  properly  require.  In 
directing  construction  in  accordance  with  the  plan  thus 
agreed  upon  and  adopted,  the  municipality  is  the  superior, 
and  the  railroad  company  is  the  subordinate;  and  the  legisla- 
tion provides  modes  of  enforcing  obedience  to  the  lawful 
orders  of  the  superior,  but  it  does  not,  as  by  legislative  man- 
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date,  command  the  parties  to  follow  the  precise  mode  of  con- 
struction indicated  in  the  plan.  On  the  contrary,  the  whole 
discretion  as  to  mode  of  construction,  whether  in  adopting  a 
plan  or  in  executing  one  adopted,  is  vested  in  the  parties.  In 
making  the  discretion  of  the  railroad  subject  to  that  of  the 
city,  and  providing  efficient  means  whereby  the  latter  can 
enforce  obedience,  the  law  makes  full  provision  for  any  de- 
parture from  the  plan,  in  detail  of  construction,  by  the  rail- 
road without  assent  of  the  city,  but  does  not  directly  or 
impliedly  declare  that  by  the  mere  fact  of  such  departure  the 
tramway,  or  any  part  of  it,  ceases  to  be  a  constituent  part  of 
the  highway,  facilitating  its  use  for  public  travel,  and  be- 
comes a  mere  lawless  obstruction  to  that  travel.  If  the  rail- 
road company,  in  some  detail  of  construction,  departs  from 
the  plan  adopted,  the  city  has  the  power  to  compel  con- 
formity, but  is  not  necessarily  bound  to  do  so.  It  is  within 
its  discretion  to  ratify  the  variation  by  a  formal  change  of 
the  plan  in  the  manner  provided,  if  not  by  informal 
acquiescence;  and,  even  when  the  council  has  issued  an  order 
of  conformity,  the  city  is  not  necessarily  bound  to  enforce 
that  order,  either  by  writ  of  mandamus  as  authorized  by  the 
statute,  or  by  itself  doing  the  work  at  the  expense  of  the  com- 
pany.    It  is  still  within  its  discretion  to  ratify  the  change. 

It  may  be  doubtful  whether  the  duty  resting  on  the  rail- 
road company  of  exact  conformity  with  the  plan  in  detail  of 
construction  is  a  corporate  duty  that  can  be  enforced  by 
mandamus,  except  at  the  instance  of  the  city,  as  specially 
authorized  by  statute.  There  certainly  is  an  apparent  dis- 
tinction between  the  duty  thus  subject-  to  the  discretion  of 
the  city,  and  that  absolute  corporate  duty  created  by  legisla- 
tive command  to  do  or  not  to  do  a  specific  thing.  It  is  not, 
however,  necessary  to  the  determination  of  the  present  case 
to  solve  that  doubt,  and  we  leave  the  question  an  open  one. 

The  annoyance  of  which  the  relator  complains  is  that 
caused  by  public  travel  in  a  public  highway.  The  highway 
is  lawfully  consttucted  with  a  double-track  railroad  for  the 
accommodation  of  that  travel.  The  railroad  is  constructed 
with  cross-over  switches,  found  to  be  a  reasonable  construc- 
tion for  the  safety  and  convenience  of  that  travel.  The 
aggravation  of  noise  and  vibration  when  this  travel  passes 
over  a  cross-over  switch  is  the  precise  annoyance  which  the 
relator  alleges  as  entitling  him  to  legal  redress  against  the 
defendant.  It  is  found,  and  it  is  obvious,  that  such  annoy- 
ance is  incident  to  the  public  use  of  the  highway;  and  the 
defendant,  either  as  a  private  corporation,  or  as  agent  of  the 
state  in  maintaining  the  highway  fit  for  that  use,  is  not  liable 
to  the  person  so  annoyed.  It  further  appears  that  the  annoy- 
ance from  travel  passing  over  a  cross-over  switch  is  felt  most 
keenly  by  those  living  in  close  proximity  to  the  switch,  and 
that,  if  the  defendant  obeys  an  outstanding  order  of  the  city 
council,  the  relator  will,  for  the  time  being,  be  relieved  from 
the  stress  of  the  annoyance.     The  defendant  is  not  liable  for 
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an  annoyance  of  this  kind»  because  such  annoyance  is  an  in- 
cident to  the  use  of  the  highway  for  public  travel,  and  is  not 
made  liable  because,  through  its  disobedience  of  the  coun- 
cil's orders,  it  happens  to  fall  with  greater  stress  upon 
the  relator  than  upon  his  neighbors.  It  is  the  nature  of  the 
annoyance,  as  a  necessary  incident  to  the  public  use  of  the 
street,  and  not  the  defendant's  obedience  to  the  council's 
order,  which  determine  its  liability  to  those  who  happen  to 
suffer  most  by  the  annoyance. 

The  relator  seems  to  claim  that  the  annoyance  suffered  by 
him  is  not  merely  an  ordinary  incident  to  the  use  by  the  pub- 
lic of  a  highway  constructed  with  a^  double-track  tramway 
and  a  cross-over  switch,  but  that,  owing  to  physical  or  other 
conditions  existing  at  this  particular  place,  it  is  peculiar  and 
exceptional,  and  so  injurious  to  his  right  to  the  quiet  enjoy- 
ment of  his  home  that  the  Legislature,  in  authorizing  a  street 
railway,  cannot  be  held  to  have  authorized  its  construction 
in  such  manner  at  this  place,  or  that  the  Legislature  itself 
cannot  authorize  such  an  invasion  of  his  rights  of  property 
without  compensation.  If  this  claim  is  well  founded,  the  re- 
lator has  a  grievance  against  the  defendant,  and  is  entitled  to 
legal  redress,  but  such  right  does  not  entitle  him  to  a  writ  of 
mandamus  commanding  the  railroad  to  obey  the  order  of  the 
city  council.  His  private  right  cannot  be  enforced  without 
establishing  the  absolute  illegality  of  such  construction  of  the 
highway  at  this  point,  whether  built  with  or  without  the 
joint  action  of  the  defendant  and  the  city  council.  This 
question  is  not  involved  in  an  application  for  the  writ. 
That  is  based  upon  the  defendant's  failure,  in  thus  construct- 
ing the  road,  to  conform  with  the  agreement  between  itself 
and  the  city,  adopted  for  defining  the  mode  of  construction. 
If  it  appears  that  the  defendant  has  conformed  to  the  agree- 
ment, notwithstanding  the  construction  invades  the  clear 
legal  right  of  the  relator,  the  writ  asked  for  cannot  issue. 
Moreover,  if  pending  the  application  the  city  council  sees  fit 
to  exercise  its  power  and  discretion  by  rescinding  the  order, 
the  writ  cannot  issue.  There  is  then  nothing  upon  which  it 
can  operate,  although  the  invasion  of  the  plaintiff's  rights 
remains  unchanged.  An  ordinary  action  in  equity  will,  how- 
ever, furnish  a  complete  remedy  for  testing  the  existence  of 
such  a  wrong  to  the  relator,  and  giving  the  relator  full  and 
adequate  redress.  This  of  itself  is  a  conclusive  answer  to 
any  application  for  the  extraordinary  remedy  by  writ  of 
mandamus. 

These  considerations  go  to  the  root  of  the  relator's  right. 
The  law  is  so  that  neither  upon  the  facts  found  by  the  trial 
court,  nor  upon  any  state  of  facts  claimed  or  suggested  by 
counsel,  can  this  writ  of  mandamus  be  issued  at  the  instance 
of  the  relator.  It  is  therefore  needless  to  consider  other 
errors  assigned. 

There  is  no  error  in  the  judgment  of  the  superior  court. 
The  other  Judges  concurred. 
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Matilda  R.  Beaslby  and  Joseph  C.  Beasley,  Appts.,  v, 
Texas  &  Pacific  Railway  Company. 

{Submitted  Decembers^  1903,    Decided  December  14^  1903.) 

[24  Sup.  Ct.  Rep.  164.] 

Appeal — Finality  of  Judgment. 
A  decree  of  a  circuit  court  of  appeals  which  reversed  a  decree  of  a 
*  circuit  court  auataining  a  demurrer  to,  and  diamiaBinsf  a  bill  for, 
specific  performance,  and  dismissing  the  bill  without  prejudice  to  an 
action  at  law,  is  final  for  the  purpose  of  review  in  the  Supreme  Court 
of  the  United  States. 

Covenant  Not  to  Build  Railroad  Station  i^t  Certain  Point— Specific 
Performance — Public  Policy. 
Public  policy  precludes  a  decree  for  the  specific  performance  of  a 
covenant  in  a  deed  of  a  railroad's  right  of  way  not  to  build  or  estab- 
lish a  depot  within  3  miles  of  the  one  therein  stipulated  for, — espe- 
cially where  the  erection  of  the  structure  in  dispute  has  been  ordered 
by  the  state  railroad  commission. 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  to  review  a  decree  which  reversed  a  decree 
of  the  Circuit  Court  for  the  Western  District  of  Louisiana  sus- 
taining: a  demurrer  to,  and  dismissing  a  bill  for,  specific  per- 
formance, and  ordered  the  bill  to  be  dismissed  without 
prejudice  to  an  action  at  law.     Affirmed. 

See  same  case  below,  53  C.  C.  A.  434,  115  Fed.  952. 

Messrs.  E.  B.  Kruttschnitt  and  W.  P.  Hall  for  appellants. 
Messrs.  John  F.  Dillon,  William  Wirt  Howe  and  Walker  B. 
Spencer  for  appellee. 

MR.  JUSTICE  HOLMES  delivered  the  opinion  of  the 
court : 

This  is  an>  appeal  from  a  decree  of  the  circuit  court  of 
appeals  ordering  a  bill  against  a  railway  company  incorporated 
under  the  laws  of  the  United  States  to  be  dismissed.  The 
bill  seeks  to  enjoin  the  railway  company  from  building  a 
depot  within  3  miles  of  one  already  built  at  Uni,  in  Louis- 
iana, and  alleges  the  following  facts:  Mrs.  Beasley,  the  first- 
named  plaintiff,  conveyed  to  a  Louisiana  corporation — the 
Texarkana,  Shreveport,  &  Natchez  Railway  Company — ^a 
strip  of  land  100  feet  wide,  for  a  railroad  track  through  her 
plantation,  habendum  to  the  company  and  its  assigns  so  long 
as  the  railroad  was  maintained  and  operated  over  the  strip. 
By  the  act  of  sale,  which  was  executeid  by  both  parties,  it  was 
declared  to  be  a  part  of  the  consideration  for  the  transfer 
''that  the  grantee  or  its  assigns  shall  not  build  ...  or 
establish  any  other  depot  along  the  line  of  said  railroad 
within  three  miles  north  or  south  of  the  one  stipulated  for." 
The  defendant  purchased  the  road  from  the  grantee  ''subject 
to  the  obligations  and  stipulations  contained  in"  the  act  of 
sale.  It  noiv  is  consttucting  a  depot  on  the  road  within  a 
mile  and  a  fraction  of  the  one  at  Uni.     The  bill  further 
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allefifes  that  there  is  no  public  necessity  for  a  depot  within 
the  stipulated  limits.  There  was  a  demurrer  for  the  reason 
that  there  is  an  adequate  remedy  at  law,  and  the  demurrer 
was  sustained  by  the  circuit  court,  and  the  bill  dismissed. 
This  decree  was  reversed  by  the  circuit  court  of  appeals,  and 
the  bill  was  ordered  to  b^  dismissed  for  want  of  equity,  with- 
out prejudice  to  an  action  at  law.  There  is  a  motion  to  dis- 
miss the  appeal  to  this  court  on  the  ground  that  the  decree 
was  not  final  in  form;  but  the  decisions  are  the  other  way, 
and  the  case  being  one  in  which  the  decree  of  the  circuit 
court  of  appeals  can  be  reviewed  in  this  court  under  the  act 
of  March  3,  1891  [26  Stat,  at  L.  826,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  547]  we  have  jurisdiction,  and  the  motion  must 
be  overruled.  Merrill  v.  National  Bank,  173  U.  S.  131,  43  L. 
Ed.  640,  19  Sup.  Ct.  Rep.  360.  See  Great  Western  Teleg. 
Co.  V.  Burnham,  162  U.  S.  339,  342.  40  L.  Ed.  991,  992,  16 
Sup.  Ct.  Rep.  850. 

The  act  of  sale  gives  its  own  definition  of  the  word 
^'depot,"  but  no  question  is  made  that  the  depot  intended  to 
be  built  is  within  the  prohibition  of  the  instrument  in  that 
and  other  respects.  We  assume  that  if  the  plaintifi's  grantee 
had  built  the  structure  it  would  have  broken  its  agreement. 
We  also  assume,  for  the  purposes  of  the  case,  without  decid- 
ing, that  the  contract,  as  a  contract,  is  not  void,  although 
similar  contracts  have  been  pronounced  void  in  some  of  the 
cases  cited  below.  On  these  assumptions  the  question  is  how 
far  the  burden  of  that  agreement  passed  to  the  defendant, 
and  whether,  at  least  as  against  the  defendant,  equity  will 
require  it  to  be  specifically  performed. 

Such  a  liability,  wherever  asserted,  would  have  to  be 
worked  out,  if  at  all,  in  terms  of  easement,  covenant  running 
with  the  land,  implied  contract,  or  equitable  restriction. 

Although  the  Louisiana  Code  recognizes  such  servitudes 
^'as  the  prohibition  of  building  on  an  estate,  or  of  building 
above  a  particular  height"  (Rev.  Civil  Code,  art.  728  [724]; 
see  art.  718  [714]),  and  although  it  has  been  held  at  common 
law  that  such  a  servitude  for  the  benefit  of  neighboring  land 
may  be  created  within  reasonable  limits,  and  created  by 
words  of  covenant  (Ladd  v.  Boston,  151  Mass.  585,  588,  24  N. 
E.  858;  Brown  v.  O'Brien,  168  Mass.  484,  47  N.  E.  195; 
compare  La.  Rev.  Civil  Code,  art;  743  [739]).  it  was  not 
argued  that  there  was  an  easement  in  this  case.  It  would  be 
questionable  whether  the  obligation  was  ''not  imposed  on  the 
person  or  in  favor  of  the  person,  but  only  on  an  estate  or  in 
favor  of  an  estate"  (La.  Rev.  Civil  Code,  art.  709  [705];  Code 
Napoleon,  686);  whether  it  was  not,  in  the  words  of  Marcade, 
commenting  on  this  article  of  the  Code  Napoleon,  a  servitude 
reele  entachee  de  personnalite. "  2  Marcade,  627.  "There 
can  be  no  prsedial  servitude  when  the  object  is  merely  to 
satisfy  the  wants  of  the  present  owner."  Sohm,  Inst. 
Roman  Law,  Ledlie's  transl.  %  56,  II.,  p.  262.     Apart  from 
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the  peculiarities  of  Louisiana  law,  there  would  be  almost 
equal  difficulty  in  regarding  the  agreement  as  a  covenant  the 
burden  of  which  ran  with  the  land  according  to  the  prin« 
ciples  of  the  common  law,  and  for  substantially  the  same 
reason.  It  is  true  that  the  covenant  is  negative,  but  it  does 
not  benefit  the  use  and  occupation  of  the  plaintiff's  land 
physically,  and  is  not  intended  to.  It  is  intended  simply  to 
improve  the  market  value  of  that  land  by  giving  to  it  a  right 
not  to  be  competed  with  in  the  way  of  railway  conveniences^ 
Norcross  v.  James,  140  Mass.  188,  192,  2  N.  E.  946.  As  to  aa 
implied  contract,  that  would  be  a  fiction,  and  the  plaintiff's 
rights,  so  far  as  the  question  of  policy  is  concerned,  would 
not  be  enlarged  by  adopting  that  form.  See  Lincoln  v. 
Burrage,  177  Mass.  378,  380,  52  L.  R.  A.  no,  59  N.  £.67. 

Whether  the  true  theory  of  equitable  restrictions  is  the 
same  as  that  of  covenants  running  with  the  land,  or  different, 
as  their  historical  antecedents  are  different  in  part,  it  would 
seem  that  the  two  must  have  somewhat  similar  limits.     With 
regard  to  injunctions,  we  see  in  art.  298,  3,  of  the  Code  of 
Practice,  cited  by  the  plaintiff,  no  reason  to  suppose  that  the 
law  of  Louisiana  is  peculiar  in  any  way  affecting  the  present 
case.     Whatever  the  form  which  the  attempt  to  restrict  may 
take,  obviously  it  is  not  desirable  to  allow  large  tracts  of  land 
to  be  tied  up  and  cut  off  from  the  ordinary  incidents  of 
ownership,  according  to  the  invention  of  the  owner,  in  per* 
petuity,  in  favor  of  other  large  tracts  which  may  come  by 
division  into  many  hands.     La.    Rev.   Civ.   Code,   art.  656 
(652).     See  Parish  v.  Municipality,   No.   2,  8  La.  Ann.  145, 
169.     If  such  restrictions  should  be  enforced  without  limit  in 
equity  as  against  all  purchasers  with  notice,  the  practical  re^ 
suit  would  be  an  unlimited  extension  of  easements;  since 
notice  always  can  be  secured  by  registration.     Easements 
hitherto  have  been  confined  pretty  narrowly,  both  in  quality 
and  in  space.     Equitable  relief  has  been  refused  upon  a  cov« 
enant  by  a  grantee  not  to  open  or  work  a  quarry  upon  his 
land  adjoining  the  land  conveyed,  in  a  suit  between  assignees 
of  the  original  grantor  and  grantee.     It  was  a  mere  covenant 
against  competition.     Norcross  v.  James,    140  Mass.   188,  2 
N.  E.  946.     On  the  other  hand,  a  covenant  by  a  grantee  not 
to  sell  sand  from  half  an  acre  was  enforced  against  the  gran-- 
tee's  son  and  grantee  in  favor  of  the  grantor  in   Hodge  v. 
Sloan,  107  N.  Y.  244,  17  N.  E.  33$,  and  in  old  times  it  would 
seem  that  a  covenant  in  connection  with  a  gift  of  a  mill  in 
Tenbury  not  to  raise  another  mill  in  Tenbury  might  have  been 
enforced  against  the  heir  of  the  covenantor.     Y.  B.  5  Edw. 
III.,  57,  pi.   71;  S.  C.  7  Edw.   III.,  6s,  pi.  6,  7.     Of  course, 
there  are  numberless  cases  in  which  contrasts  have  been 
enforced  which    in  a   more  immediate  sense  affected  the 
occupation  and  enjoyment  of  the  quasi  dominant  land.     It  is 
to  be  noted,  too,  that  the  restriction  is  confined  to  a  narrow 
strip,  which  very  likely  might  have  been  subjected  to  a  servi* 
tude  of  way. 
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We  do  not  thmk  it  necessary  to  decide  whether  the  fore- 
going  general  considerations  would  be  enough  to  prevent  the 
burden  of  this  agreement  falling  on  the  defendant,  or  whether 
the  allegation  which  has  been  quoted,  and  which  means  no 
more  than  that  the  defendant  bought  with  notice,  is  enough 
to  establish  a  relation  of  contract  or  quasi  contract  between 
the  parties.  There  are  more  specific  obstacles  in  the  way  of 
the  bill.  Whether  a  railroad  station  shall  be  built  in  a  cer- 
tain place  is  a  question  involving  public  interests.  Assuming 
that  a  contract  like  the  present  is  valid  as  a  contract,  and 
making  the  more  debatable  assumption  that  the  burden  of 
the  contract  passed  to  a  purchaser  with  notice,  it  does  not 
follow  that  such  a  contract  will  be  specifically  enforced. 
Illegality  apart,  a  man  may  make  himself  answerable  in  dam- 
ages for  the  happening  or  not  happening  of  what  event  he 
likes.  But  he  cannot  secure  to  his  contractor  the  help  of 
the  court  to  bring  that  event  to  pass,  unless  it  is  in  accord- 
ance with  policy  to  grant  that  help.  To  compel  the  specific 
performance  of  contracts  still  is  the  exception,  not  the  rule, 
and  courts  would  be  slow  to  compel  it  in  cases  where  it 
appears  that  paramount  interests  will  or  even  may  be  inter- 
fered with  by  their  action.  It  has  been  intimated  by  this 
court  that  a  covenant  much  like  the  present  should  not  be 
enforced  in  equity,  and  that  the  railroad  should  be  left  at 
liberty  to  follow  the  course  which  its  best  interests  and  those 
of  the  public  demand.  Texas  &  P.  R.  Co.  v.  Marshall,  136 
U.  S.  393,  405,  34  L-  Ed.  385,  390,  10  Sup.  Ct.  Rep.  846; 
Northern  P.  R.  Co.  v.  Washington,  142  U.  S.  492,  509,  35  L. 
Ed.  1092,  1098,  12  Sup.  Ct.  Rep.  283.  See  further.  Marsh  v» 
Fairbury,  P.  &  N.  W.  R.  Co.  64  111.  414.  16  Am.  Rep.  564; 
People  ex  rel.  Hunt  v.  Chicago  &  A.  R.  Co.  130  111.  175,  184, 
22  N.  E.  857;  St.  Joseph  &  D.  C.  R.  Co.  v.  Ryan,  11  Kan. 
602,  15  Am.  Rep.  357;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212, 
100  Am.  Dec.  369;  Florida  C.  &  P.  R.  Co.  v.  State,  31  Fla. 
482,  508,  20  L.  R.  A.  419,  13  So.  103;  Currie  v.  Natchez,  J.  & 
C.  R.  Co.  61  Miss.  72s,  731;  HoUaday  v.  Patterson,  5  Or.  177; 
Texas  &  P.  R.  Co.  v.  Scott,  23  C.  C.  A.  424,  429,  37  L.  R.  A* 
94,  41  U.  S.  App.  624,  77  Fed.  726. 

The  difficulty  is  illustrated  as  well  as  made  greater  in  the 
case  at  bar.  There  is  in  Louisiana  a  railroad  commission 
having  authority  to  require  all  railroads  to  build  and  main- 
tain depots.  La.  Const.  1898,  art.  384.  That  fact  is 
enough  to  suggest  the  possibility  of  a  conflict  if  an  injunction 
were  granted.  But  further,  although  it  was  not  pleaded,  it 
was  admitted  at  the  bar  that  the  commission  had  ordered  the 
erection  of  the  station  in  dispute.  It  is  true  that  this  admis- 
sion was  coupled  with  charges  of  improper  influence.  But 
such  imputations  would  not  be  tried  or  listened  to  in  a 
collateral  proceeding  like  this.  It  is  apparent,  therefore, 
that  if  the  facts  appeared  of  record  an  injunction  would  be 
denied,  and  that  as  soon  as  they  do  appear  ^it  must  be  denied, 
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80  that  a  trial  would  be  an  idle  form.  The  bill  alleges  that 
there  is  no  public  necessity  or  demand  for  a  depot  within  the 
stipulated  limit.  But  this  no  more  could  be  tried  for  the  por- 
pose  of  collaterally  impeaching  the  decision  of  the  railroad 
commission  than  could  the  purity  of  their  motives. 

It  is  objected  that  the  foregoing  was  not  the  ground  of  the 
demurrer.  But  as  was  observed  by  the  court  below,  other 
grounds  are  open  on  demurrer  ore  tenue,  and  apart  from 
that  consideration,  if  it  appears  that  an  injunction  would  be 
against  public  policy,  the  court  properly  may  refuse  to  be 
made  an  instrument  for  such  a  result,  whatever  the  pleadings. 
The  defendant  may  desire  the  relief  to  be  granted.  It  is  sug- 
gested that  it  does.  But  the  very  meaning  of  public  policy  is 
the  interest  of  others  than  the  parties,  and  that  interest  is 
not  to  be  at  the  mercy  of  the  defendant  alone.  See  Northern 
P.  R.  Co.  v.  Washington,  142  U.  S.  492,  509. 

Decree  a£Brmed. 

MR.  JUSTICE  BREWER  concurred  in  the  result.  MR. 
JUSTICE  BROWN  took  no  part  in  the  decision. 


Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Snyder  et  ai. 

{Supreme  Court  of  lowa^  May  21  ^  1903,) 

[95  N.  W.  Rep.  183.] 

Condemnation  of  Land  for  Railroad  Right  of  Way — Telegraph  Lii 
Additional  Servitude. 
Where  a  railroad  company  condemned  a  right  of  way  over  defend- 
ant's land,  the  fact  that  the  erection  of  telegraph  poles  and  wires 
along  the  right  of  way  under  a  contract  between  the  railroad  com- 
pany and  the  telegraph  company  created  an  additional  aervitnde  on 
the  land  did  not  entitle  defendant  to  an  accounting  of  the  rents  and 
profits  received  by  the  railroad  from  the  telegraph  company. 

Same— Content — Decree — Effect  of. 

Where  an  action  for  the  condemnation  of  a  railroad  right  of  way 
was  settled  by  the  parties*  and  a  consent  decree  was  entered,  con- 
ferring an  easement  on  the  railroad  company  for  a  right  of  way  of 
the  land  as  described,  such  decree  had  the  same  effect  as  a  deed  to 
convey  such  right  of  way. 
Same— Adverse  Pottettion  of  Landowner. 

Where  a  landowner  remained  in  possession  of  a  part  of  land  over 
which  a  railroad  right  of  way  had  been  granted,  such  possession,  in 
the  absence  of  evidence  that  his  holding  was  adverse  to  the  railroad 
company's  right,  and  that  it  had  knowledge  thereof,  would  be  con- 
strued to  be  subservient  to  the  rights  of  the  railroad  company. 
Grant  of  Right  of  Way — Stipulation — Prior  Agreement. 

Where  a  proceeding  to  condemn  a  railroad  right  of  way  was  aettled 
by  a  stipulation  granting  the  railroad  the  right  of  way  demanded, 
which  contained  no  reservation  of  a  part  of  defendant's  yard  con- 
tained in  such  right  of  way,  all  prior  agreements  were  merged  in  the 
stipulation,  and  defendant  was  not  entitled  to  enforce  an  oral  agree* 
men  between  the  railroad  and  his  grantor  that  the  railroad  company 
would  not  disturb  the  owner's  use  of  the  yard  as  it  then  existed. 

Appeal  from  District  Court,  Linn  County;  W.  N.  Treicbler, 
Judge. 
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In  i88i  the  plaintiff  instituted  condemnation  procei 
ior  a  right  of  way  lOO  feet  wide  across  the  land  now  owned 
by  the  defendants,  but  then  owned  by  their  grantor,  one 
Jones.  Jones  appealed  from  the  award  of  damages  made  by 
the  sheriff's  jury,  and  the  case  appealed  was  afterwards 
transferred  to  the  United  States  Circuit  Court  for  the 
Northern  District  of  Iowa,  where  it  was  finally  settled  by 
stipulation,  and  a  decree  entered  confirming  the  proceedings 
and  establishing  a  right  of  way  to  a  strip  loo  feet  wide  across 
said  land,  described  more  particularly  as  ''being  a  strip  of 
land  fifty  feet  on  each  side  from  the  center  line  of  said  rail- 
way, as  now  located  thereon,  in  Linn  county,  Iowa."  The 
right  of  way  established  by  the  decree  passed  in  front  of  the 
dwelling  house  on  the  premises  then  occupied  by  Jones,  and 
so  near  thereto  as  to  take  a  part  of  the  front  yard,  in  which 
^hade  and  other  ornamental  trees  were  growing.  When  the 
road  was  built,  however,  no  part  of  the  yard  was  disturbed.  It 
was  fenced  at  the  time  the  proceedings  were  begun,  and  when 
the  decree  was  rendered.  Afterwards,  when  the  plaintiff 
fenced  its  right  of  way,  it  built  up  to  the  yard  fence  on  each 
:side,  and  connected  therewith.  This  was  the  condition  of  the 
fence  and  the  yard  when  the  defendants  bought  the  land,  and 
so  it  remained  until  this  action  was  brought.  The  defendants' 
deed  made  no  reservation  of  any  of  the  right  of  way,  and 
they  claim  that  when  they  bought  they  were  told  by  Jones 
that  the  right  of  way  did  not  include  any  part  of  the  door-^ 
yard,  because  of  an  agreement  with  the  plaintiff  that  it  should 
remain  undisturbed.  In  1895  the  plaintiff  undertook  to  ex- 
tend its  right  of  way  fence  across  the  yard  on  the  south  line 
of  the  condemned  strip,  and,  being  prevented  from  so  doing 
by  the  defendants,  brought  this  action  to  quiet  its  title  to  the 
disputed  piece  of  land  inclosed  within  the  dooryard  fence. 
The  defendants  pleaded  adverse  possession,  and  averred  that 
the  plaintiff  had  leased  the  same,  with  other  lands,  to  a 
telegraph  company,  for  the  use  of  its  poles  and  wires,  and 
had  received  a  large  revenue  therefrom;  that  such  use  of  the 
right  of  way  created  an  additional  servitude  on  the  land;  and 
that  they  were  entitled  to  an  accounting,  and  a  portion  of  the 
rents  and  profits  so  received.  A  demurrer  to  the  cross-peti- 
tion was  filed,  but  does  not  seem  to  have  been  ruled  upon. 
There  was  a  judgment  for  the  plaintiff.  The  defendants 
•appeal.     A£Brmed. 

Preston  &  Moffit,  for  appellants. 

J.  C.  Cook  and  H.  Loomis,  for  appellee. 

SHERWIN,  J.  There  is  nothing  in  the  defendants'  counter- 
-claim. If  an  additional  servitude  has  been  imposed  on  the 
defendants'  land,  it  is  clear  that  they  have  no  right  to  an 
accounting  of  the  rents  and  profits  receiv^ed  by  the  plaintiff 
irom  the  telegraph  company.  The  appellants  claimed,  and 
introduced  testimony  tending  to  support  the  claim,  that  when 
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the  damages  were  originally  assessed,  and  when  the  stipu- 
lated decree  was  rendered  in  the  federal  court,  the  injury  to 
the  dooryard  was  expressly  excluded  from  consideration  be- 
cause of  the  promise  made  by  the  plaintiff's  agent  and  attor- 
ney that  it  would  never  molest  or  disturb  the  owners'  use 
thereof;  and  it  is  contended  that,  because  of  the  alleged 
agreement  and  understanding,  the  defendants  and  their 
grantors  held  adversely  to  the  plaintiff  under  a  claim  of 
right,  and  acquired  title  thereby  to  the  land  in  question. 
The  defendants  and  their  grantors  have  always  owned  the  fee 
title  of  the  entire  right  of  way,  and  the  plaintiff's  interest 
therein  has  been  an  easement  only.  If  the  defendants' 
irrantors  had  conveyed  this  easement  by  deed,  describing  and 
defining  it  as  was  done  in  the  decree,  their  continued  possession 
of  the  dooryard  for  yard  purposes,  the  same  as  it  had  there^ 
tofore  been  used,  would  not  set  the  statute  of  limitations  in 
motion,  for,  if  the  grantor  continues  in  possession  after  con- 
veyance, he  will  be  regarded  as  holding  in  subserviency  to  the 
grantee,  either  as  his  tenant  or  trustee,  ''and  nothing  short  of 
an  explicit  disclaimer  of  the  relation,  and  a  notorious  asser- 
tion of  right  in  himself,  will  be  su£Bcient  to  change  the  char- 
acter of  his  possession,  and  render  it  adverse  to  the  grantee.'' 
I  Cyc.  1039.  The  stipulated  decree  had  all  of  the  force  and 
effect  that  a  direct  conveyance  could  have  had»  and  the 
owner's  continued  possession  of  the  land  thereafter  could  by 
no  possibility  place  him  in  a  better  position  than  he  would 
have  been  in,  had  he  executed  and  delivered  a  deed  to  the 
plaintiff.  While  the  plaintiff  was  entitled  to  the  possession 
and  control  of  its  right  of  way  whenever  it  should  deem  it 
necessary  to  use  it  in  the  conduct  of  its  business,  it  cannot  be 
said,  as  a  matter  of  law,  that  it  might  not  consent  to  any  use 
thereof  which  would  not  interfere  with  its  duties  to  the  pub- 
lic, and  we  find  nothing  in  the  record  indicating  that  the  pos- 
session or  use  of  the  yard  by  the  defendants'  grantors  was  in 
any  way  inconsistent  with  the  plaintiff's  right  of  possession 
or  its  necessities  during  the  time  in  question.  Slocumb  v. 
The  C,  B.  &  Q.  R.  Co.,  57  Iowa,  675,  11  N.  W.  641. 

Nor  can  the  fact  that  before  the  final  decree  there  was  a 
promise  not  to  disturb  the  owners'  use  of  the  yard  change 
the  rule  above  announced.  The  decree  settled  the  parties' 
rights  thereto,  and  clearly  defined  what  they  were,  and  all 
prior  agreements  were  merged  therein.  The  plaintiff  had 
the  right  to  rely  fully  thereon,  and  to  presume  that  the 
owners'  continued  possession  of  the  land  was  subservient  to  the 
easement  created  thereby.  When  the  defendants  bought^ 
they  were  told  that  the  yard  was  reserved  from  the  right  of 
way  grant,  and  they  continued  in  the  possession  and  use 
thereof  just  as  had  their  grantor.  There  was  no  change 
in  the  physical  conditions,  and  no  outward  sign  that  they 
were  making  a  greater  claim  thereto  than  he  had  made.  Nor 
did  the  plaintiff  have  knowledge  of  the  representations  made 
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to  the  appellants  by  their  grantor.  It  then  bad  the  right  to 
presame  that  the  defendants'  possession  was  subservient  to 
its  estate,  as  had  been  their  grantor's;  and  anless  there  was 
some  other  unequivocal  act  on  the  part  of  the  defendants, 
brought  home  to  the  knowledge  of  the  plaintiff,  indicating  a 
hostile  intent,  their  possession  was  not  adverse.  We  find 
nothing  of  this  kind  in  the  record.  Slocumb  v.  The  C,  B.  & 
Q.  R.  Co.,  supra.  True,  there  was  no  reservation  of  the 
right  of  way  in  the  defendants'  deed,  as  was  the  case  in 
Slocumb  V.  R.  Co.,  but  we  are  unable  to  see  how  this  can 
affect  the  result,  for,  conceding  that  the  defendants  were 
holding  under  a  good-faith  claim  of  right  or  title,  they  have 
failed  to  prove  that  their  possession  was  adverse  to  or  incon- 
sistent witli  the  plaintiff's  right  to  the  land  whenever  it  be- 
came necessary  for  the  proper  convenience  and  nse  of  its 
business. 

This  is  so  largely  a  fact  case  that  we  do  not  deem  it  nec- 
essary to  review  the  cases  cited  in  support  of  the  contention 
of  counsel.     The  judgment  is  a£Brmed. 


EcKiNGTON  &  Soldiers'  Home  Railway  Company  of  the 
District  of  Columbia,  Plff.  in  Err.,  v.  Florence  Mc- 
Devitt. 

{Argued  January  ii,  igoA.    Ordered  submitted  to  full  bench  February 
'f  ^903*    Submitted  to  full  bench  March  9, 1903.      Decided  Novem^ 

ber  16  f  1903,) 

[24  Sap.  Ct.  Rep.  36.] 

Damages— Breach  of  Contract — Prevented  Qains. 

The  difference  between  the  market  value  of  land  with  atreet-car 
service  and  the  expectation  that  cam  will  continue  alwaya  to  run,  and 
auch  value  without  the  operation  of  the  cars,  and  with  no  expectation 
that  they  will  run  in  the  future,  ia  too  uncertain  to  be  made  the  meaa- 
ure  of  damages  for  the  breach  by  a  street  railway  company  of  its 
covenant  to  run  its  cars  over  an  extension,  contained  in  the  agree- 
ment by  which  it  secured  its  right  of  way. 

In  Error  to  the  Court  of  Appeals  of  the  District  of 
Columbia  to  review  a  judgment  which  affirmed  a  judgment 
of  the  Supreme  Court  of  that  District  in  favor  of  plaintiff  in 
an  action  to  recover  damages  for  a  breach  of  contract. 
Reversed  and  remanded  for  a  new  trial. 

See  same  case  below,  18  App.  D.  C.  497. 

Statement  by  MR.  CH.  JUSTICE  FULLER: 
This  was  an  action  brought  in  the  supreme  court  of  the 
District  of  Columbia,  August  8,  1894,  to  recover  damages  for 
alleged  breach  of  contract.  Plaintiff,  on  April  4,  1889,  being 
the  owner  of  a  tract  of  land  in  the  District  of  Columbia,  con- 
taining about  22  acres  (with  her  husband,  since  deceased), 
entered  into  an  agreement  with  the  Eckington  &  Soldiers' 
Home  Railway    Company,   which  recited:    '^ Whereas  the 
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said  parties  of  the  first  part,  being  desirous  of  securing  an 
extension  of  the  Eckington  &  Soldiers'  Home  Railway  from 
the  corner  of  Third  and  T  streets  northeast  extended,  to  the 
east  line  of  Lincoln  avenne  in  the  District  of  Columbia^ 
through  and  along  the  following  streets,  to  wit:  West  on  T 
street  to  Second  street  east  extended,  thence  north  on  the 
line  of  said  Second  street  extended  to  V  street  extended  east 
in  a  right  line,  and  thence  west  on  the  line  of  said  V  street  so 
extended  to  the  east  line  of  Lincoln  avenne;  and  whereas  the 
said  party  of  the  second  part  has  agreed  to  extend  said  rail- 
way to  said  Lincoln  avenue  by  the  ronte  aforesaid,  upon  cer- 
tain conditions  hereinafter  mentioned;*'  therefore  the 
McDevitts  agreed  in  consideration  of  the  premises  ''and  of 
the  covenants  hereafter  mentioned,  to  be  kept  and  per*- 
formed"  by  the  railway  company,  1o  sell,  grant,  and  convey 
to  it,  its  successors  and  assigns,  ''a  right  of  way,  6o  feet  in 
width,  for  the  use  of  the  said  party  of  the  second  part,  its 
successors  and  assigns  forever,  through  and  along  the  follow- 
ing land  belonging  to  the  said  Florence  McDevitt,"  described 
as  ''beginning  at  the  southeast  corner  of  the  lands  of  said 
Florence  McDevitt,  adjoining  the  property  of  George  Trues- 
dell  known  as  Eckington,  and  in  the  line  of  Second  street 
east  extended  northwardly  in  a  right  line,  and  extending 
thence  with  uniform  width  30  feet  on  each  side  of  the  center 
of  said  Second  street  extended,  to  a  line  15  feet  south  of  the 
north  line  of  said  V  street  extended,  and  thence  westerly 
with  the  same  width  on  each  side  of  the  center  of  said  V 
street  extended,  to  the  east  line  of  Lincoln  avenue;"  also  to 
pay  to  the  railway  company  $500  five  years  from  the  date  of 
the  agreement,  with  interest,  to  be  evidenced  by  a  promissory 
note.  But  that  the  grant  was  subject  to  certain  "condi- 
tions" to  wit,  that  work  on  the  extension  should  be  com- 
menced on  or  before  May  i,  1889,  and  completed  on  or  before 
October  i,  1889;  that  the  grades  should  be  as  described;  that 
the  materia]  removed  in  grading  should  be  delivered  on  the 
lands  of  the  McDevitts  as  directed  by  them ;  that  the  excava- 
tion should  not  exceed  20  feet  in  width  at  bottom  and  6a 
feet  at  top;  and  that  "after  said  extension  is  completed  and 
open  for  tra£Bc,  a  car  shall  be  run  thereon  to  Lincoln  avenue 
at  least  once  in  thirty  minutes  between  7.30  a.  m.  and  6  p. 
m.,  and  at  least  once  an  hour  to  9  p.  m.,  and  one  car  at  11 
p.  m. 

The  extension  was  completed  in  the  manner  and  within  the 
time  prescribed,  and  opened  to  traffic,  and  the  $500  note  was 
given.  On  December  27,  1889,  a  deed  was  executed  and  de- 
livered to  the  company  by  Mr.  and  Mrs.  McDevitt,  in  form 
an  indenture,  but  signed  and  sealed  by  the  McDevitts  alone. 
This  conveyed  the  right  of  way  to  the  company,  "its  suc- 
cessors and  assigns  forever,"  with  covenants  of  warranty  and 
further  assurance,  and  it  also  recited  a  covenant  on  the 
company's  part  that  the  cars  should  be  run  as  described  ia 
the  contract. 
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The  extension  was  operated  from  1889  to  May  or  June, 
1^93*  when  the  night  cars  were  taken  ofi.  Thereupon,  and 
on  June  26,  1893,  Mrs.  McDevitt  filed  her  bill  for  specific  per- 
formance, to  which  the  company  set  up  in  its  answer,  among: 
other  things,  that  the  extension  had  always  been  a  source  of 
great  loss,  especially  in  operating  at  night,  and  that  "the 
present  management  of  the  road,  having  been .  advised  that 
their  right  to  operate  said  extension  over  the  line  of  proposed 
streets  without  authority  from  Congress  was  very  doubtfuU 
deemed  it  wise  to  suspend  such  operation  until  the  question 
could  be  definitely  settled." 

July  9,  1894,  the  bill  was  dismissed  but  "without  prejudice 
to  the  right  of  complainant  to  resort  to  such  remedy  at  law 
as  she  may  be  advised.'*  About  that  time  and  prior  to  July 
25f  1894,  the  railway  company  ceased  to  operate  the  exten- 
sion altogether,  and  it  was  testified  that  the  attorney  of  the 
company,  on  its  behalf,  "refused  to  do  anything  in  the  way  of 
carrying  out  the  contract."  On  the  last  named  day  Mrs.  Mc- 
Devitt notified  the  company  in  writing,  to  forthwith  remove 
its  tracks  from  the  premises,  and  that  she  should  bring  an 
action  for  breach  of  contract.  The  tracks  were  accordingly 
removed.  In  the  meantime  the  $500  note  had  matured  and 
was  not  paid. 

The  evidence  tended  to  show  that  Mrs.  McDevitt  had 
caused  a  map  of  a  proposed  subdivision  of  the  land  to  be 
made,  but  that  this  had  not  been  recorded,  and  that  nothing 
had  been  done  in  the  way  of  preparing  the  track  for  subdi- 
vision and  sale  by  grading;  that  no  streets  had  been  opened 
through  it  except  as  efiected  by  the  action  of  the  railroad 
company;  that  the  excavations  for  the  railway  tracks  were 
what  would  be  Second  and  V  streets,  to  which  extent  plaintiff 
would  be  relieved  from  grading.  Evidence  was  introduced 
of  sales  by  Mrs.  McDevitt  of  four  parcels  of  the  land  prior  to 
the  removal  of  the  tracks,  and  tending  to  show  the  value  of 
the  land  with  and  without  the  railroad  in  operation  through 
it.  Also  that  the  business  depression  of  1893  caused  declines 
in  value,  and  rendered  real  estate  in  the  vicinity  of  this  prop- 
erty unsaleable  until  after  1894. 

Among  other  instructions  the  court  gave  the  following: 

"The  jury  are  instructed  that  the  measure  of  damages  in 
this  case  is  the  excess  (if  the  jury  find  from  the  evidence  that 
there  was  such  excess)  in  the  market  value  of  the  land  at  the 
time  that  the  defendant  ceased  entirely  to  run  its  cars  upon 
that  part  of  its  line  which  extended  to  and  through  the  plain- 
tiff's land,  with  the  cars  running  in  accordance  with  the  terms 
of  the  contract  of  the  parties  in  evidence,  and  the  expecta- 
tion of  their  continuing  to  so  run  in  the  future,  over  the  market 
value  of  the  same  land  at  the  same  time  without  any  cars 
running  on  said  part  of  said  line,  and  without  any  expecta- 
tion that  they  would  ever  run  thereon." 

To  the  giving  of  which  defendant  objected  and  duly  pre- 
served an  exception. 
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The  jury  {ound  a  verdict  in  favor  of  plaintiff  for  $15,000, 
and,  motions  in  arrest  and  for  a  new  trial  having  been  made  and 
overruled,  judgment  was  entered  thereon,  which  was  affirmed 
by  the  court  of  appeals  of  the  District  (18  App.  D.  C.  497), 
and  this  writ  of  error  thereupon  sued  out 

The  railway  company  was  a  corporation  created  by  an  act 
of  Congress  approved  June  19,  1888  (25  Stat«  at  L.  190,  chap. 
419),  ''with  authority  to  construct  and  lay  down  a  single  or 
double-track  railway,  with  the  necessary  switches,  turnouts, 
and  other  mechanical  devices  and  sewer  connections  nec- 
essary to  operate  the  same  by  horse,  cable,  or  electric  power, 
in  the  District  of  Columbia,  through  and  along  the  following 
avenues,  streets,  and  highways"  (describing  them),  and  also 
a  branch  as  described.  The  railway  was  to  be  laid  in  the 
center  of  the  avenues  and  streets  as  near  as  might  be,  and,  in 
the  event  of  a  change  of  grade  of  any  of  the  streets,  avenues, 
or  roads  occupied,  it  was  made  the  duty  of  the  company,  at 
its  own  expense,  to  change  its  railroad  so  as  to  conform  to 
such  new  grade.  The  company  was  to  run  cars  as  often  as 
the  public  convenience  might  require,  in  accordance  with  a 
time-table  or  schedule  which  was  to  to  be  approved  by  the 
commissioners  of  the  District;  and  was  to  construct  such 
ticket  offices,  passenger  rooms,  etc.,  at  such  points  on  its 
line  as  the  Commissioners  might  approve.  The  government 
and  direction  of  the  affairs  of  the  company  were  vested  in  a 
board  of  nine  directors,  who  were  to  choose  officers  as  desig- 
nated. Congress  reserved  the  right  to  alter,  amend,  or  re- 
peal the  act  at  any  time. 

By  an  act  approved  April  30,  1890  (26  Stat,  at  L.  77,  chap. 
172),  amending  the  charter,  the  company  was  authorized  to 
extend  its  tracks  through' and  along  certain  streets  named, 
which  provided  ''and  also  beginning  at  the  present  terminus 
of  its  cemetery  branch  on  the  east  side  of  Lincoln  avenue, 
and  thence  northerly  along  Lincoln  avenue  to  a  point  oppo- 
site the  entrance  to  Glenwood  cemetery." 

By  an  act  approved  July  5,  1892  (27  Stat,  at  L.  65,  chap. 
143),  the  charter  was  further  amended  by  authorizing  the  ex- 
tension of  tracks,  and  providing  "that  the  tracks  of  this  com- 
pany on  Lincoln  avenue  shall  be  taken  up  within  thirty  days 
from  the  passage  of  this  act,  and  the  roadway  shall  be  re- 
stored to  public  uses  in  such  manner  as  the  commissioners  of 
the  District  of  Columbia  shall  direct." 

Messrs.  John  Ridout  and  Walter  L.  McDermott  for  plain- 
tiff in  error. 

Messrs.  A.  S.  Worthington,  John  C.  Heald,  and  Charles  L. 
Frailey  for  defendant  in  error. 

MR.  CHIEF  JUSTICE  FULLER  delivered  the  opinion 
of  the  court : 

Assuming  that  the  railway  company  might  have  lawfully 
bound  itself  to  construct  and  operate  this  piece  of  road,  the 
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qaestion  is  presented  to  what  compensation  in  damages  plain- 
tiff below  would  be  entitled  if  the  company  found  that  the 
traffic  did  not  justify  its  further  maintenance,  and  ceased  to 
run  its  cars,  or  if  the  public  interests  required  such  changes 
of  the  lines  of  the  road  as  rendered  the  abandonment  nec- 
essary. 

Plaintiff  had  been  reinstated  in  the  possession  of  her  land, 
freed  from  the  encumbrance  of  the  right  of  way,  and  had 
been  discharged  from  the  liability  to  pay  the  $500.  And  as 
the  record  stands,  it  is  doubtful  if  any  direct  specific  damage 
can  properly  be  held  to  have  been  made  out.  At  all  events, 
and  conceding  that  she  was  entitled  to  substantial  damages 
for  any  injurious  change  of  condition,  any  liability  incurred, 
and  any  gains  prevented,  to  secure  which  action  had  been 
taken,  in  reliance  on  the  contract,  the  instruction  as  to  the 
measure  of  damages  embraced  none  of  these  matters,  and 
was  confined  to  profits  only. 

The  transaction  was  not  a  sale  of  the  land  where  the  differ- 
ence between  the  price  agreed  and  the  market  value  would 
represent  the  measure  of  loss  or  gain.  Restitution  having 
been  made  of  what  plaintiff  had  parted  with,  how  far  could 
she  demand  to  be  compensated  for  prevented  gains  or  antici- 
pated profits? 

The  contract  did  not  purport  to  bind  the  company  to 
operate  its  cars  over  the  extension  for  any  designated  period, 
but,  considering  its  terms  in  relation  to  the  right  of  way,  the 
trial  court  held  that  it  was  bound  in  perpetuity,  and  there- 
upon that  if  it  ceased  to  do  this  in  whole  01  in  part  at  any 
time,  she  could  order  the  tracks  off  her  premises,  and  recover 
the  difference  between  the  value  of  her  land  with  the  cars 
running  and  with  the  expectation  that  they  would  continue 
always  to  run,  and  the  value  without  the  operation  of  the 
cars  and  with  no  expectation  that  they  would  run  in  the 
future. 

The  instruction  was  addressed  to  differences  in  market 
value  as  affected  by  the  running  of  the  cars,  with  the  element 
added  of  expectation  of  continuance  or  cessation  for  all  time. 
As  thus  put  the  supposed  difference  in  market  values 
amounted  to  anticipated  profits,  and  these  were  not  recovera- 
ble if  dependent  on  uncertain  and  changing  contingencies, 
and  not  in  contemplation  of  both  parties  as  a  probable  conse- 
quence of  breach.  Howard  v.  Stillwell  &  B.  Mfg.  Co.  139 
U.  S.  199,  35  L.  Ed.  147,  II  Sup.  Ct  Rep.  500;  Globe  Ref. 
Co.  V.  Landa  Cotton  Oil  Co.  190  U.  S.  540,  47  L.  Ed.  1171, 
23  Sup.  Ct.  Rep.  754.  Whether  prevented  gains  or  pro- 
spective profits  are  or  are  not  too  uncertain  and  contingent 
to  be  regarded  as  probable  and  contemplated  consequences 
;s  always  a  question  of  di£Bculty,  and  as  in  such  cases  juries 
are  permitted  to  exercise  a  wide  discretion  in  the  allowance 
of  damages,  great  care  is  required  in  advising  them  as  to  the 
elements  proper  to  be  considered  in  making  up  their  ver- 
dicts. 
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Id  a  caielike  this,  gain  prevented  is  a  more  accurate  term 
than  loss  of  profits.  And  it  is  said  in  Sedgwick  on  Damages, 
8th  Ed.  vol.  I,  p.  250,  §  173:  ''Where  an  injured  party  claims 
compensation  for  gain  prevented,  the  amount  of  loss  is 
always  to  some  extent  conjecture;  for  there  is  no  way  of 
proving  that  what  might  have  been,  would  have  been.  Thus, 
when  the  claim  is  made  for  compensation  for  a  deprivation 
of  property,  it  may  be  that  if  the  property  had  remained  in 
the  owner's  control  it  would  have  brought  no  gain." 

Here  the  evidence  tended  to  show  that  a  financial  depress 
sion  prevailed  at  the  time  of  the  breach,  and  that  all  real 
estate  in  the  particular  locality  was  unsaleable.  Gains, 
then,  were  practically  impossible;  while,  on  the  other  hand, 
there  was  evidence  that  some  years  after  the  breach  the  de- 
pression passed   away  and  real  estate  rose  in  value. 

The  books  contain  many  illustrations  of  the  uncertainties 
which  will  or  may  defeat  recovery  of  anticipated  profits. 

In  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Beckemeier,  72  111. 
267,  it  was  held,  in  a  suit  against  a  railroad  company  for  the 
failure  to  erect  a  depot  building  upon  plaintiff's  farm«  as 
agreed,  that  any  supposed  damage  to  the  farm  on  that 
account,  growing  out  of  anticipated  increased  value,  was  too 
remote. 

In  Evans  v.  Cincinnati,  S.  &  M.  R.  Co.  78  Ala.  341,  a  rail- 
road company  agreed  to  locate  houses  for  its  hands  near 
plaintifi's  land,  and  it  was  held  that  possible  loss  of  profits  at 
his  store  and  mill  was  too  speculative. 

So,  in  Missouri,  K.  &  T.  R.  Co.  v.  Ft.  Scott,  15  Kan.  435, 
where  a  railroad  company  failed  to  perform  its  agreement  to 
make  the  city  of  Fort  Scott  the  terminus  of  one  division  of 
its  line,  and  erect  machine  shops  there,  it  was  held  that  an 
inquiry  into  the  value  of  real  estate  and  amount  of  business^ 
in  order  to  show  what  profits  would  have  been  made,  was 
improper;  but  the  city  might  recover  for  the  value  of  the 
buildings  to  it  as  taxable  property. 

Scholten  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  73  S.  W.  915, 
is  so  far  in  point  that  it  may  well  be  cited,  though  not  decided 
by  a  court  of  last  resort.  There  the  St.  Louis  court  of 
appeals  held  that  where  a  railroad's  agreement  to  build  and 
maintain  a  switch  for  a  private  property  owner  did  not  affect 
the  performance  of  the  railroad's  duties  to  the  public,  the 
railroad  was  not  entitled  to  allege  in  an  action  for  illegally 
destroying  the  switch,  that  the  contract  was  void  as  against 
public  policy;  and  that  as  the  plaintiff  had  graded  the  right 
of  way  and  furnished  the  ties,  and  the  agreement  did  not 
specify  any  length  of  time  for  the  maintenance  of  the  switch, 
plaintiff  was  entitled,  on  the  destruction  of  the  switch,  to 
recover  the  value  of  the  ties,  and  the  cost  of  grading. 

Treating  the  contract  as  a  simple  contract,  and  the  refusal 
to  run  the  cars  as  a  breach  which  Mrs.  McDevitt  could 
accept  as  finally  determining  it,  we  think  she  could  not  re< 
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cover  for  deprivation  of  the  speculative  gain^  of  a  remote 
future.  What  might  have  been  made  by  selling  the  land  at  a 
value  enhanced  by  the  operation  of  the  tracks  in  perpetuity 
was  purely  problematical  and  not  naturally  in  contemplation. 
And  the  more  so  in  view  of  the  fact  that  railroad  companies, 
while  private  corporations,  are  quasi-public  agencies,  engaged 
in  the  performance  of  public  duties,  and  that  contracts  which 
prevent  them  from  the  discharge  of  those  duties  cannot  be 
sustained.  It  did  not  follow  that  the  company,  because  it 
possessed  the  power  to  construct  and  operate  this  extension, 
could  contract  to  operate  it  forever  in  so  absolute  a  sense 
that  damages  could  be  awarded  for  the  brea^ch  of  such  a 
contract,  predicated  on  the  expectation  of  its  perpetual  opera- 
tion. Texas  &  P.  R.  Co.  v.  Marshall,  136  U.  S.  393,  34  L. 
Ed.  385,  10  Sup.  Ct.  Rep.  846.  Again,  in  this  aspect,  the 
instruction  treated  the  agreement  as  equivalent  to  a  covenant 
running  with  the  land,  and  we  are  inclined  to  think  that  the 
bearing  Mrs.  McDevitt's  demand  that  the  tracks  be  removed, 
and  the  accepted  and  complete  surrender  of  the  right  of  way 
by  their  removal  accordingly,  might  have  had,  under  all  the 
circumstances,  on  the  question  of^  prospective  damages, 
should  not  have  been  excluded  from  'the  jury. 

We  are  of  opinion  that  the  instruction  as  given  was 
erroneous,  and  as  it  was  definite  and  peremptory  in  its  terms, 
and  as  it  cannot  be  said  that  the  jary  was  not  influenced,  and 
perhaps  controlled,  by  it,  we  hold  the  error  fatal  to  the  judg- 
ment. As  there  must  be  a  new  trial  we  refrain  from  dis- 
cussing the  suggestions  in  respect  of  the  acceptance  of  the 
deed  by  the  company,  a  subject  much  considered  in  Willard  v. 
Wood,  135  U.  S.  309.  34  L.  Ed.  210,  10  Sup.  Ct.  Rep.  831, 
164  U.  S.  502,  41  L.  Ed.  531,  17  Sup.  Ct.  Rep.  176,  and  the 
discharge  of  the  alleged  covenant,  made  below,  but  not 
pressed  in  argument  here. 

Reversed  and  remanded,  with  directions  to  reverse  the 
judgment  of  the  Supreme  Court  of  the  District,  and  order  a 
new  trial. 

MR.  JUSTICE  WHITE  and  MR.  JUSTICE  McKENNA 
dissented. 

Chatham  County  Com'rs  v.  Seaboard  Air  Line  Ry. 

{Supreme  Court  of  North  Carolina^  Oct,  27, 1903,) 

[45  S.  E.  Rep.  566.  ] 

Taxation 'Assessment  under   Stock    Lmw-^Railroad    Right  of  Way— 
Realty  or  Personalty.* 
Notwithstanding  that  the  act  (Rev.  St.   111.  1893,  c.  120)    prescrib- 
ing the  method  of  taxation    of  railroads   expressly    provides   that   a 

*As  to  whether  railroad  property  is  liable  to  local  assessments,  see 
notes,  20  Am.  &.  Bug.  R.  Cas.,  N.  8.,  269  (right  of  way  and  roadbed  of 
■team  railroad) ;  20  Am.  &  Eng.  R.  Cas.,  N.  8.,  273  (street  railways) ; 
Minneapolis,    etc.,  R.    Co.  v.  Lindquist    (Iowa),  7   R.  R.  R.  521,  30 
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railroad  right  of  way,  etc.,  ahall  be  assessed  as  personalty,  and  that  a 
railroad  acquires  by  condemnation  only  an  easement,  the  roadbed 
and  right  of  way  of  a  railroad  is  liable  to  an  assessment  for  a  local 
improvement  under  a  statute  establishing  a  stock -law  district  as 
other  real  estate. 

Same — Same — Same — Method  of  Valuation. 

An  assessment  levied  by  county  commissioners  under  a  statute 
creating  a  stock-law  district  against  the  roadbed,  etc.,  of  a  railroad, 
based  on  a  valuation  arrived  by  valuing  the  right  of  way  as  an 
entirety,  and  apportioning  to  the  county  such  part  of  the  whole  value 
as  the  length  of  the  road  In  the  county  bore  to  the  entire  road,  was 
invalid. 

Appeal  from  Superior  Court,  Chatham  County;  O.  H. 
Allen,  Judge. 

Controversy  between  the  commissioners  of  Chatham  county 
and  the  Seaboard  Air  Line  Railway.  Submitted  on  agreed 
state  of  facts.  From  a  judgment  for  the  railway  company, 
the  commissioners  appeal.    Affirmed. 

R.  H.  Hayes,  for  appellants. 

J.  D.  Shaw  and  H.  A.  London,  for  appellee. 

CONNOR,  J.  This  was  a  controversy  submitted  to  the 
court  without  action  updd  an  agreed  state  of  facts.  By  an 
act  of  the  General  Assembly,  a  stock  law  was  established  in 
Chatham  county,  through  which  the  defendant's  road  passes. 
The  Raleigh  &  Augusta  Air  Line  Railroad  Company  owns  a 
right  of  way  with  track  and  depots  thereon  from  the  Wake 
county  line  to  the  line  of  Moore  county,  through  New  Hope, 
Cape  Fear,  and  Oakland  townships,  which  was  assessed  by 
the  North  Carolina  corporation  commission  for  taxation  in 
1900, 1901,  and  1902  at  $74,390.  The  commissioners  in  No- 
vember, 1902,  levied  a  stock  law  tax  for  1900  on  the  said  rail- 
road company's  right  of  way,  etc.,  of  20  cents  on  each  $100 
of  assessed  value  for  taxation  in  said  townships,   for   1901    15 

Am.  A  Eng.  R.  Cas.,  N.  8.,  521  (under  Iowa  Code) ;  Fairhaven  A  W. 
R.  Co.  V.  City  of  New  Haven  (Conn.),  7  R.  R.  R.  526,  30  Am.  & 
£ng.  R.  Cas.,  N.  8.,  526;  Pittsburg,  C,  C.  &  8t.  L.  Ry.  Co.  v.  Fish 
(Ind.),  2  R.  R.  R.  391,  25  Am.  A  Eng.  K.  Cas.,  N.  8.,  391  (insuffi- 
ciency of  evidence  to  show  benefits) ;  Village  of  River  Forest  v. 
Chicago*&  N.  W.  R.  Co.  (111.),  4  R.  R.  R.  853,  27  Am.  A  Eng.  R. 
Cas.,  N.  8.,  853  (necessity  of  showing  benefits) ;  Louisville  A  N.  R. 
Co.  V.  Nehan  (Ky.),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  201;  In  re  Jersey 
City  A  B.  Ry.  Co.  (N.  J.),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  281  (only 
property  not  used  for  railroad  purposes  subject  to  local  assessments, 
under  laws  of  New  Jersey);  Kansas  City,  etc.,  Ry.  Co.  v.  Board 
of  Waterworlcs  (Ark.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  265 
(must  be  benefited) ;  City  of  New  Whatcomb  v.  Belling  ham  Bay  A 
B.  C.  R.  Co.  (Wash.),  6  Am.  A  Eng.  R.  Cas.,  N.  8.,  419;  111.  Cent. 
R.  Co.  V.  City  of  Kankakee  (111.),  6  Am.  A  Eng.  R.  Cas.,  N.  8., 
417;  In  re  Pennsylvania  R.  0>.  (N.  J.),  22  Am.  A  Eng.  R.  Cas., 
N.  S.,  178  (property  used  for  railroad  purposes  not  subject  to  local  as- 
sessments) ;  Cicero  A  P.  8t.  Ry.  Co.  v.  City  of  Chicago  (HI.),  22  Am. 
A  Eng.  R.  Cas.,  N.  S.,  815  (street  railways);  Atchison,  etc.,  R.  Co. 
V.  Peterson  (Kan.),  8  Am.  A  Eng.  R.  Cas.,  N.  8.,  772  (E^ansas 
statutes);  City  of  Boston  v,  Boston  A  A.  R.  Co.  (Mass.),  11  Am.  A 
Eng.  R.  Cas.,  N.  8.,  807  (roadbed  exempt). 
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cents,  and  for  1902  10  cents,  and  adopted  the  following  order: 
''That  a  tax  levy  of  ten  cents  is  made  on  the  one  hundred 
dollars  of  value  of  real  estate  embraced  within  the  present 
stock-law  territory  in  said  county,  known  as  the  'Pittsboro 
and  Pioneer  Stock-Law  Territory.  *  "  On  April  6,  1903,  the 
following  order  was  made  by  the  commissioners:  ''Ordered 
by  the  board  of  Chatham  county  commissioners  that  the 
order  of  the  board  at  its  meeting  in  November,  1902,  relative 
to  railroad  taxes,  be  changed  so  as  to  require  the  railroads 
mentioned  to  pay  the  stock-law  tax  for  the  years  1900,  1901, 
and  1902.''  Pursuant  to  said  orders  the  register  of  deeds  has 
computed  taxes  against  the  said  railroad  as  set  forth  in  the 
case  agreed,  and  the  sherifl  of  said  county  threatens  to  col- 
lect the  same.  The  corporation  commission,  in  accordance 
with  the  statute,  valued  the  right  of  way,  including  tracks 
and  buildings  thereon,  of  the  defendants  as  an  entirety,  and 
apportioned  to  Chatham  county  such  part  of  the  whole 
amount  as  the  length  of  the  road  in  Chatham  county  bore  to 
the  entire  length  of  the  road,  and  it  was  upon  this  valuation 
that  the  stock-law  assessment  was  computed.  The  defend- 
ants, the  several  railroads  parties  to  this  controversy,  insist 
that  their  right  of  way,  roadbed,  depots,  etc.,  are  not  liable 
for  the  assessment  levied  upon  them,  because  in  the  act  pre- 
scribiog  the  method  of  taxation  of  railroads  it  is  expressly 
provided  that  their  right  of  way,  etc.,  shall  be  assessed  as 
personal  property;  that  they  do  not  own  the  land,  but 
simply  a  right  of  way  or  easement;  and  rely  upon  the  lan- 
guage used  by  this  court  in  Shields  v.  Railroad,  129  N.  C. 
6,  39  S.  E.  582. 

It  is  undoubtedly  true  that,  as  between  the  railroad  and 
the  owner  of  the  land  condemned,  the  former  acquires  by 
condemnation  proceedings  only  an  easement  to  be  used  for 
the  purposes  set  out  in  its  charter.  It  is  equally  clear  that 
the  corporation  commission,  the  agency  appointed  for  the 
assessment  of  railroad  property,  is  directed  to  assess  and 
value  the  right  of  way,  etc.,  as  personal  property.  The  lia- 
bility of  railroads  for  assessment  for  local  improvements 
has  been  the  subject  of  much  discussion  and  conflict  of  de- 
cision. Elliott  on  Railroads,  §  786,  says:  "There  is  a  con- 
flict in  the  adjudicated  cases  as  to  whether  or  not  the  right  of 
way  of  a  railroad  company  is  subject  to  local  assessment. 
The  question  has  been  discussed  in  a  great  number  of  in- 
stances, and  different  conclusions  reached  in  apparently 
similar  cases.  The  latest  authorities  on  the  subject,  how- 
ever, recognize  what  we  believe  to  be  the  true  rule,  and  that 
is  that,  where  the  right  of  way  receives  a  benefit  from  the  im- 
provements for  which  the  assessment  is  levied,  and  there  is 
no  statute  Exempting  the  railroad  company  from  local  assess- 
ments in  clear  and  unequivocal  terms,  it  is  subject  to  assess- 
ment." .  In  Northern,  etc.,  R.  Co.  v.  Connelly,  10  Ohio  St. 
159,  it  is  said:    "If  railroad  tracks  are  taxable  for  general 
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purposes,  it  is  diflScalt  to  perceive  why  they  should  not  be 
subject  also  to  special  taxes  or  assessments/'  The  question 
seems  to  have  been  decided  by  the  Supreme  Court  of  Illinois 
in  a  number  of  cases,  the  latest  being  Cicero  Ry.  Co.  v.  City 
of  Chicago,  176  111.  501,  52  N.  E.  866,  in  which  it  is  said: 
*'It  is  true  that  the  street  railway  company  did  not  ac- 
quire the  fee  in  the  street,  but  by  the  ordinance  the  street 
railway  company  obtained  the  right  to  occupy  and  use  the 
street  for  a  period  of  twenty  years.  Under  the  grant  it  took 
possession  of  the  street,  constructed  its  roadbed,  laid  down 
its  ties  and  fastened  thereon  its  rails,  and  thus  acquired  the 
possession  and  use  of  the  street  for  the  purpose  of  operating 
its  line  of  road.  The  franchise  and  right  of  user  constituted 
property  of  a  fixed  and  immovable  character,  like  real  estate, 
and,  so  far  as  that  property  is  benefited,  no  reason  is  per- 
ceived why  it  should  not  bear  its  just  proportion  of  the  cost 
of  an  improvement  in  the  same  manner  and  to  the  same 
extent  as  any  real  estate  which  may  be  contiguous  to  the  im- 
provement." The  court  further  says:  ''Reliance  is,  how- 
ever, placed  on  section  15  of  the  revenue  law  [Rev.  St.  1893, 
c.  120],  which  provides  as  follows:  'The  track,  road  or 
bridge  shall  be  held  to  be  personal  property  and  listed  and 
assessed  as  such.'  The  tact  that  the  track  of  a  street  railway 
company  may  be  required  to  be  assessed  as  personal  property 
for  general  taxation  has  no  bearing  on  the  question.  No  ques- 
tion in  regard  to  the  assessment  and  collection  of  general 
taxes  under  the  revenue  law  of  the  state  is  involved  in  this 
case.  The  Legislature  no  doubt  had  the  right  to  provide,  in 
the  assessment  of  property  for  county,  state,  and  city  pur- 
poses, that  the  track  of  a  street  railroad  company  might  be 
assessed  as  personal  property,  without  changing  the  nature  or 
character  of  the  property,  when  a  proceeding  might  be  insti- 
tuted to  make  an  assessment  on  contiguous  property  to  pay 
for  a  local  improvement.  No  reason  is  perceived  why  for 
one  purpose  it  might  not  be  treated  as  personal,  and  for  the 
other  as  real,  property.** 

It  having  been  settled  by  this  court  that  it  is  within  the 
power  of  the  Legislature  to  establish  stock-law  districts  and 
provide  for  an  assessment  upon  the  land  therein  to  pay  for 
building  and  maintaining  the  common  fence,  upon  the 
theory  that  the  land  within  said  territory  receives  a  special 
benefit  from  the  establishment  of  the  stock  law,  we  can  see 
no  reason  why  all  of  the  land  and  all  such  interests  as  are 
capable  of  receiving  the  benefit  and  being  assessed  therefor 
do  not  come  within  the  provisions  of  the  law.  Cain  v.  Com- 
missioners, 86  N.  C.  8.  The  defendants,  however,  contend 
that,  admitting  this  to  be  true,  the  commissioners  cannot 
adopt  a  valuation  placed  upon  their  roadbed  and  right  of  way 
by  the  corporation  commission,  because  in  making  such 
valuation  their  entire  line  of  road  and  elements  of  value 
other  than  the  land  and  improvements  thereon  are  taken  into 
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consideration;  that  for  the  purpose  of  levying  this  assess- 
ment the  land  or  their  interest  therein  should  be  assessed 
without  regard  to  its  connection  with  other  portions  of  the 
roadbed,  and  without  regard  to  its  value  by  reason  of  the  use 
to  which  it  is  put.  There  is  great  force  in  this  contention. 
Certainly  it  is  the  land  and  permanent  structure  thereon  which 
is  subject  to  the  assessment,  and  it  should  be  assessed  with 
reference  to  the  special  benefit  which  it  enjoys  by  reason  of 
the  stock  law.  It  is  apparent  that  several  interesting  and 
difficult  questions  may  be  presented  when  it  is  sought  to 
apportion  the  burden  which  the  right  of  way  and  roadbed 
should  bear,  measured  by  the  special  benefit  it  enjoys.  We 
do  not  feel  called  upon,  nor  would  it  be  proper  upon  this  rec- 
ord, to  discuss  or  decide  these  questions.^  The  Legislature 
does  not  seem  to  have  provided  any  machinery  for  assessing 
the  right  of  way  and  roadbed  of  railroads  running  through 
stock-law  territory.  The  valuation  placed  upon  it  by  the 
corporation  commission  certainly  cannot  be  adopted  as  the 
correct  one  for  apparent  reasons.  His  honor  continued 
the  injunction,  and  in  doing  so  committed  no  error. 
We  simply  decide  in  this  case  two  questions: 

1.  That  the  roadbed  and  right  of  way  of  the  defendants  is 
liable  to  an  assessment  for  local  improvements,  as  other  real 
estate. 

2.  That  the  assessment  levied  by  the  commissioners,  based 
upon  the  valuation  of  the  corporation  commission,  cannot  be 
sustained. 

The  judgment  of  his  honor  is  therefore  affirmed. 
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Sec  CARRIERS  OF  FREIGHT. 

CARRIERS  OF  FREIGHT. 

Effect  of  Negligence  or  Wrongful  Acts  of  Shipper  on  Carrier's 
LiabiUty. 

Allowing  car  to  be  started  before  doors  are  closed,  where 
stock  was  loaded  by  shipper's  employees,  419. 

Artifice  to  give  box  containing  valuables  a  mean  appear- 
ance, 419. 

Assumption  of  care  of  goods  by  owner — degree  of  care  re- 
quired, 419. 

Car  door  left  open  by  shipper  of  horses,  419. 

Carried  to  wrons  place,  because  of  mistake  in  directing,  and 
destroyed  by  fire,  419. 

Carrier's  knowledge  of  mistake  in  marking:,  419. 

Coat  left  on  seat,  car  overturned,  and  failure  to  attempt  to 
recover  property,  419. 

Concealment  of  nature  or  value  of  freight,  general  rule,  419. 

Concealment  of  nature  or  value  of  freight — money  shipped 
in  ordinary  box — good  faith  required  of  shipper,  419. 

Connecting  carrier  not  chargeable  with  notice  that  freight  is 
improperly  loaded  in  close  cars,  419. 

Consignor's  improper  loading  apparent  to  carrier,  419. 

Contributory  negligence  no  defense  where  violation  of  stat- 
ute requiring  maintenance  of  suitable  stock  pens,  419. 

Contributory  negligence,  question  for  jury,  419. 

County  omitted  in  marking  where  two  towns  of  same  name, 
419. 

Defect  in  stock  pens  seen  by  shipper,  419. 

Defense  of  contributory  negligence  cannot  exist;  exact  use 
of  term,  419. 

Delay,  effect  of  consignee's  failure  to  use  ordinary  care  to 
counteract  carrier's  negligence,  419. 

Delay  in  delivery  of  trunk,  failure  to  examine  check  and  de- 
lay in  making  inquiry,  419. 

Delivery  by  carrier  to  person  presenting  insufficient  letter 
from  shipper,  whether  negligence  to  write  letter,  419. 

Delivery  to  wrong  person  resulting  from  mistake  in  direct- 
ing, 419. 

Destination  of  car  under  control  of  shipper's  a^ent,  419. 

Direction  on  portion  of  freight  becoming  illegible,  419. 

Due  care  must  be  exercised  to  carry  safely  goods  improp- 
erly packed,  419. 

Duty  of  carrier  receiving  goods  improperly  packed,  419. 

Duty  of  carrier  to  remark  where  goods  marked  with  initials 
only,  419. 

Effect  of  bill  of  lading  acknowledging  receipt  of  freight  in 
good  order,  419. 

Effect  of  shipper  discovering  too  late  cars  are  insufficiently 
iced,  419. 

Effect  of  shipper's  knowledge  of  absence  of  trap  doors  re- 
quired by  statute,  419. 

Effect  of  shipper's  knowledge  that  cars  arc  overloaded  with 
cattle,  419. 

Effect  of  stipulation  in  bill  of  lading  that  shipper  has 
found  cars  to  be  in  good  condition,  419. 

11  R  R  R-S5 
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Escape  from  stock  pens  during  delay  in  furnishing  cars,  419. 

Failure  of  shipper  of  live  stock  to  object  to  car  furnished, 
419. 

Failure  of  shipper  to  furnish  caretaker  and  means  to  protect 
against  fire,  419. 

Failure  of  shipper  to  send  caretaker  with  live  stock,  419. 

Fraud  in  misrepresenting  value  relieving  carrier  from  lis- 
bility,  419. 

Fraud  relieving  carrier  from  liability,  419. 

Fraud  relieving  carrier  from  liability  (rationale  of  doctrine), 
419. 

Fraud  to  prevent  carrier  from  making  inquiries  about  box 
containing  jewelry,  419. 

Fraud  with  respect  to  value  of  goods  relieving  carrier  from 
liability,  419. 

General  rule,  419. 

Goods  directed  to  place  that  did  not  exist  left  at  another 
station,  419. 

Goods  directed  to  wrong  place,  and  damaged  while  delayed, 
419. 

Goods  marked  only  with  initials,  419. 

Goods  marked  only  with  initials  entered  on  bill  of  lading  in 
name  of  stranger,  419. 

Goods  spoiled  by  being  put  into  wrong  casks  furnished  by 
carrier,  419. 

Improper  packing  will  not  prevent  recovery  for  injuries  re- 
sulting from  another  cause,  419. 

In  general,  419. 

Initial  carrier  not  liable,  because  of  its  failure  to  examine 
shipper's  guides,  for  connecting  carrier's  delay  in  forward- 
ing caused  by  misdirection,  419. 

Injuries  to  horses  from  failure  to  notice  defect  in  car,  419. 

Injury  to  goods  from  defect  in  apparatus  furnished  by  con- 
signor, 419. 

Injury  to  horse  where  shipper  interfered  with  management 
of  car,  419. 

Liability  limited  to  specified  amount  where  value  not  dis- 
closed, mere  silence  of  shipper  as  fraud,  419. 

Liability  with  respect  to  baggage  classified  by  passenger,  419. 

Loss  by  fire — placing  cotton  on  platform  near  track,  use  of 
private  platform  by  carrier,  419. 

Mere  failure  to  inform  carrier  of  value  of  goods,  419. 

Miscellaneous,  419. 

Misdelivery  of  parcel  directed  to  wrong  place,  419. 

Misdelivery  where  failure  to  sufHcientlv  distinguish  boxes 
in  bill  of  lading  was  caused  by  shippers  neglect,  419. 

Negligence  and  contributory  negligence,  419. 

Negligence  of  shipper  in  blocking  car  wheels  noticed  by  for- 
warder of  freight,  419. 

Not  contributory  negligence  to  fail  to  lead  horse  from  car 
where  failure  to  furnish  gang-plank,  419. 

Packing  freight,  duty  of  shipper  to  pack  upon  carrier's  re- 
fusal, 419. 

Packing  freight,  failure  of  shipper  to  furnish  proper  casks, 
419. 

Packing  freight,  inherent  defect  in  packing,  419. 

Presumption  that  goods  were  properly  packed,  notwithstand- 
ing clause  in  bill  of  lading,  419. 

Presumption  that  merchandise  was  properly  packed,  419. 

Putting  straw  and  other  combustibles  in  stock  car,  419. 

Railroad  employee  prevented  from  locking  car  door  by  own- 
er's agent — escape  of  horses,  419. 

Ri^ht  to  send  servant  back  for  baggage,  419. 

Shipper  of  stock's  knowledge  that  car  door  is  unsafe,  41 9^ 
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Shipper  riding  in  car  with  his  horses  in  violation  of  con- 
tract, 419. 

Shipper  taking  stock  upon  platform  with  knowledge  that  it 
is  unsafe,  419. 

Shipper  treating  package  as  thing  of  small  value,  419. 

Stock  overcrowded  by  charterer  of  cars,  419. 

Use  of  defective  chute,  found  on  carrier's  premises  in  un- 
loading cattle,  419. 

Valuable  clothing  wrapped  in  bedding  carried  at  low  rate» 
419. 

Wron^  street  number  given  to  carrier  by  consignor  result- 
ing m  misdelivery,  419. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  FREIGHT. 

CATTLE  CHUTES. 

See  CARRIERS  OF  FREIGHT. 

CLASSIFICATION  OF  BAGGAGE  BY  PASSENGER. 
Sec  CARRIERS  OF  FREIGHT. 

CLOTHING. 

Sec  CARRIERS  OF  FREIGHT. 

COMPARATIVE  NEGLIGENCE. . 

See  CROSSINGS. 

CONCEALMENT  OF  NATURE  OR  VALUE  OP  FREIGHT. 

See  CARRIERS  OF  FREIGHT. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  FREIGHT;  CROSSINGS. 

CROSSINGS. 

Contributory  Negligence  as  Affected  by  Failure  to  Give  Train 

Signals. 

Car   seen  too  late  because  of  obstructed  view,  absence  of 

signals,  and  high  speed,  154. 
Comparative  negligence,  attention  diverted  by  another  train, 

speed  in  violation  of  ordinance  and  no  signals,  154. 
Comparative  negligence,  carelessness  in  looking  and  listen- 
ing, unusual  speed,  and  dela;^  in  giving  signals,  154. 
Comparative  negligence,  contributory  negligence  no  defense, 

154. 
Comparative   negligence,   failure   to   give   signals  not   gross 

negligence,  .154. 
Comparative  negligence,  gross  negligence  on  part  of  plain- 
tiff and  failure  to  signal,  154. 
Comparative  negligence,  gross  negligence  to  fail  to  look  for 

trains,  154. 
Comparative  negligence,  liable  on  account  of  failure  to  give 

signals  in  absence  of  gross  or  willful  negligence  on  part 

of  deceased,  154. 
Comparative  negligence,  opportunity  to  see  train,  absence  of 

flagman  and  signals,  154. 
Comparative  negligence,  slight  contributory  negligence,  and 

omission  of  all  care  by  railroad,  154. 
Comparative  negligence,  view  obstructed  near  track,  unusual 

speed,  and  absence  of  signals,  154. 
Comparative   negligence,  where  collision  would   have  been 

avoided  but  for  failure  of  driver  to  look  and  listen,  though 

signals  were  not  given,  154. 
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Comparative  negligence,  willfulness,  speed  in  violation  of 
ordinance,  absence  of  signals,  and  negligence  after  discov- 
ery of  peril,  154. 

Contributory  negligence  a  question  for  the  jury,  154. 

Contributory  negligence,  obstructed  view,  and  absence  of 
signals,  conflicting  evidence,  154. 

Failure  to  give  signals  no  excuse  for  contributory  negli- 
gence,  general  rule,  154. 

Failure  to  give  signals  no  excuse  for  contributory  negli- 
gence, other  statements  and  illustrations  of  general  rule» 
154. 

Failure  to  signal  the  proximate  cause,  question  for  the  jury» 
154. 

Failure  to  signal  the  proximate  cause  where  accident  was 
avoidable  by  complymg  with  ordinance  requiring  signals 
to  be  given  before  backing  train,  154. 

Failure  to  signal  the  proximate  cause  where  some  contribu- 
tory negligence,  154. 

Failure  to  signal  the  proximate  cause  where  view  was  ob- 
structed within  a  few  feet  of  tracks,  154. 

High  speed  and  absence  of  signals  where  boy  failed  to  see 
street  car,  154. 

High  speed  and  no  signals,  154. 

Obstructed  view,  open  gates,  absence  of  flagman  and  sig- 
nals, 154. 

Obstructed  view,  unlawful  speed,  and  no  signals,  154. 

Obstructed  view,  unusual  speed,  and  absence  of  signals, 
where  children  were  killed  in  vehicle  driven  by  girl,  154. 

Only  looking  in  one  direction  where  sight  and  hearing  were 
obstructed,  and  no  signals  were  given,  and  there  was  neg- 
ligence in  failing  to  stop  train,  154. 

Peculiar  statutory  provisions,  contributory  negligence  pre- 
vented recovery  although  signals  were  not  given,  154. 

Peculiar  statutory  provisions,  driving  noisy  vehicle  with  back 
towards  train,  excessive  speed  within  city,  and  absence 
of  signals,  154. 

Peculiar  statutory  provisions,  liability  not  depending  upon 
proximate  cause,  154. 

Peculiar  statutory  provisions,  liable  for  all  damages,  effect 
•of  fact  that  train  was  seen  in  time,  154. 

Peculiar  statutory  provisions,  liable  for  all  damages,  effect 
of  fact  the  contributory  negligence  materially  and  proxi- 
mately brought  about  result,  154. 

Peculiar  statutory  provisions,  mitigation  of  damages,  154. 

Peculiar  statutorpr  provisions,  mitigation  of  damages  on  ac- 
count of  contributory  negligence,  although  accident  might 
have  been  prevented  had  signals  been  l^iven  for  depot,  154. 

Peculiar  statutory  provisions,  mitigation  of  damages  where 
failure  to  look  and  listen,  although  absence  of  signals  and 
lookout  contributed  directly  to  injury,  154. 

Right  to  rely  on  performance  of  duty,  duty  of  traveler  af- 
fected by  presumption  that  signals  will  be  given,  154. 

Right  to  rely  on  railroad's  performance  of  duty,  absence  of 
other  means  of  discovering  train's  approach,  154. 

Right  to  rely  on  railroad's  performance  of  duty,  assumption 
that  train  will  not  back  without  warning,  154. 

Right  to  rely  on  railroad's  performance  of  duty,  care  to 
avoid  negligence  not  to  be  anticipated,  154. 

Right  to  rely  on  railroad's  performance  of  duty,  contributory 
negligence  not  necessarily  excused  by  negligence  tending 
to  influence  traveler's  conduct,  154. 

Right  to  rely  on  railroad's  performance  of  duty  does  not 
excuse  failure  to  use  senses,  154. 
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Right  to  rely  on  railroad's  performance  of  duty,  driving  on 

track  at  night  without  stopping  to  look,  absence  of  watch- 
man and  lights,  and  irregular  train  backing  without  sig- 
nals, 154. 
Right  to  rely  on  railroad's  performance  of  duty,  due  care  to 

avoid   danger   incurred   through    contributory    negligence, 

absence  of  signals,  and  failure  to  cheek  speed  of  train,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  failure  to 

discover  train  caused  by  absence  of  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  failure  to 

look  and  gross  negligence  m  failing  to  give  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  failure  to 

look  caused  by  absence  of  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  failure  to 

stop,  look  and  listen,  reiving  on  absence  of  signals,  154. 
Right  to  rely  on  railroad  s  performance  of  duty,  failure  to 

stop,  look  and  listen,  speed  of  vehicle  immaterial,  where 

failure  to  decrease  speed  of  train  and  absence  of  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  failure  to 

stop  team  to  listen,  absence  of  signals  to  be  considered,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  in  general, 

154. 
Right  to  rely  on  railroad's  performance  of  duty,  noise  from 

machinery,  view  obstructed  by  cars,  failure  to  alight  from 

vehicle,  and  no  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  obstructed 

view,  ri^ht  to  rely  on  absence  of  signals  was  a  question 

for  the  jury,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  proximate 

cause,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 

absence   of  flagman   and   signals,   where  obstructed  view, 

unusual  speed  and  no  signals,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 

absence  of  signals  and  careless  exposure,  154. 
Right  to  rely  on  railroad's  performance  of  duty,  reliance  on 

absence  of  signals  no  excuse  for  contributory  negligence, 

154. 
Right  to  rely  on  railroad's  performance  of  duty,  right  of 

person  at  private  crossing  to  rely  on  absence  of  signals  at 

public  crossing,  154. 
Right   to   rely  on   railroad's   performance   of  duty,  view  of 

stationary  train,  154. 
Sufficiency    of    evidence    of    contributory    negligence    where 

view  of  track  was  obstructed  for  forty  yards,  train  was 

behind  time  and  signals  were  not  given,  154. 
Sufficiency  of  evidence  of  contributory  negligence  where  view 

was  obstructed  and  signals  were  not  given,  154. 
Sufficiency  of  evidence,  where  boy  driving  with  ears  muffled 

was  injured,  and  there  was  failure  on  his  part  to  look  and 

listen  for  train,  and  the  railroad  was  guilty  of  negligence 

with  respect  to  speed,  sign  board,  and  signals,  154. 
Sufficiency  of  evidence  where  failure  to  stop,  obstructed  view,. 

and  absence  of  audible  signals,  154. 
Sufficiency  of  evidence,  where  obstructed  view,  absence  of 

flagman,  slow  speed,  and  no  signals,  154. 
View  obstructed  by  another  train,  and  absence  of  signals, 

where  child  was  injured  on  street  crossing,  154. 
View  obstructed  by  trees,  high  speed  and  no  signals,  154. 

DELAY. 

See  CARRIERS  OF  FREIGHT. 

DIRECTING. 

See  CARRIERS  OF  FREIGHT. 
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FRAUD. 

See  CARRIERS  OF  FREIGHT. 

GANG  PLANKS. 

See  CARRIERS  OF  FREIGHT. 

GROSS  NEGLIGENCE. 

See  CROSSINGS. 

JEWELRY. 

Sec  CARRIERS  OF  FREIGHT. 

LIVE  STOCK. 

See  CARRIERS  OF  FREIGHT. 

LOADING. 

See  CARRIERS  OF  FREIGHT. 

MARKING. 

Sec  CARRIERS  OF  FREIGHT. 

MISDELIVERY. 

See  CARRIERS  OF  FREIGHT. 

MITIGATION  OF  DAMAGES. 

See  CROSSINGS. 

MONEY. 

See  CARRIERS  OF  FREIGHT. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGUGENCB. 
Sec  CARRIERS  OF  FREIGHT. 

OBSTRUCTED  VIEW. 
See  CROSSINGS. 

OVERLOADING. 

Sec  CARRIERS  Of  FREIGHT. 

PACKING  FREIGHT. 

See  CARRIERS  OF  FREIGHT. 

PASSENGERS. 

Sec  CARRIERS  OF  FREIGHT. 

PECULIAR  STATUTORY  PROVISIONS. 

See  CROSSINGS. 

PLATFORMS. 

See  CARRIERS  OF  FREIGHT. 

PR&SUMPTIONS. 

See  CARRIERS  OF  FREIGHT. 

PROXIMATE  CAUSE. 
See  CROSSINGS. 

REMARKING. 

See  CARRIERS  OF  FREIGHT. 

SIGNALS. 

See  CROSSINGS. 

SPEED. 

Sec  CROSSINGS. 
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STOCK  PENS. 

Sec  CARRIERS  OF  FREIGHT. 

STOP,  LOOK  AND  LISTEN. 
Sec  CROSSINGS. 

TRAP  DOORS. 

Sec  CARRIERS  OF  FREIGHT. 

WEARING  APPAREL. 

Sec  CARRIERS  OF  FREIGHT. 

WILLFULNESS. 

See  CROSSINGS. 
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ABANDONMENT. 

Sec  STREET  RAILWAYS. 

ABUTTERS. 

Sec  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

ACCIDENTS  ON  TRACK. 

Sec  CHILDREN;  LICENSEES;  MASTER  AND  SERVANT; 
STREET  RAILWAYS. 

Burden  of  proof  on  trespasser  to  show  that  the  accident  covl^ 
have  been  avoided  had  the  en^neer  used  ordinary  care  to  dis- 
cover his  peril.     Koegel  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  858. 

Contributory  Negligence. 

Walking,  sitting,  or  lying  down,  on  railroad  tracks.    Carter 

V.  Southern  Ry.  Co.  (N.  Car.),  324. 
Walking,  sitting,  or  lying  down  on  track.    Clegg  v.  Southern 

Rv.  Co.  (N.  Car.),  737. 
Walking  too  near  tracks  in  switch  yard  without  looking  for 
train  running  therein.     Koegel  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  358. 
Discovered  peril,  insufficiency  of  evidence.     Koegel  v.  Missouri 

Pac.  Ry.  Co.  (Mo.),  368. 
Last  clear  chance,  application  of  doctrine.     Carter  v.  Southern 

Ry.  Co.  (N.  Car.),  324. 
Signals  for  crossings  are  not  for  benefit  of  licensees  traveling  on 
right  of  way.    Batcheldcr  v.  Boston  &  M.  R.  R.  (N.  H.),  545., 

ACTIONS. 

See  CHILDREN. 

ACT  OP  GOD. 

See  CARRIERS  OF  LIVE  STOCK. 

ADMISSIONS  OF  AGENT. 

See  CARRIERS  OF  LIVE  STOCK. 

ADVERSE  POSSESSION. 

See  RIGHT  OF  WAY. 

AGENTS. 

See  CARRIERS  OF  LIVE  STOCK. 

AGGRAVATING  CIRCUMSTANCES. 

See  DAMAGES. 

ANTI-TRUST  ACT. 

Combination  to  acquire  controlling  interest  in  competing  inter- 
state railway  companies  is  in  violation  of  anti-trust  act. 
Northern  Securities  Company  v.  United  States  (U.  S.),  56. 

Constitutional  guaranty  of  freedom  to  contract  not  infringed  by 
enforcement  of  the  Federal  anti-trust  act  of  July  2,  1890,  to 
prevent  combination  to  acquire  controlling  interest  in  compe- 
ting interstate  railroad  companies.  Northern  Securities  Com- 
pany V.  United  States  (U.  S.),  56. 

Enforcement  of  act  in  order  to  prevent  combination  from  ac- 
quiring controlling  interest  in  competing  interstate  railroad 
companies  is   not  an   invasion  of  the  reserved  rights  of  the 
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states.  Northern  Securities  Company  v.  United  States  (U. 
S.),  56. 

Federal  act  of  July  2,  1890,  not  in  violation  of  commerce  clause 
of  federal  constitution.  Northern  Securities  Company  cr. 
United  States  (U.  S.),  56. 

Form  of  decree  in  suit  to  enforce  federal  anti-trust  act  of  July 
2,  1890,  in  order  to  prevent  combination  from  acquiring  con- 
trolling interest  in  competing  interstate  railroad  companies. 
Northern  Securities  Company  v.  United  States  (U,  S.)»  56. 

APPLIANCE  OP  THIRD  PERSON.^ 

See  MASTER  AND  SERVANT. 

APPRENTICES. 

See  MASTER  AND  SERVANT. 

ARREST. 

Sec  CARRIERS  OF  PASSENGERS. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

ASSETS. 

See  RECEIVERS. 

ASSISTING  PASSENGERS. 

See  LICENSEES. 

ATTORNEYS'  FEES. 

See  DAMAGES. 

AUTOMATIC  COUPLER  ACT. 

See  FEDERAL  JURISDICTION. 

AUTOMATIC  COUPLERS. 

See  MASTER  AND  SERVANT. 

BAGGAGE. 

Carrier  an  insurer.    Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  59(1. 
Contract  to  carry  without  additional  charge  implied  from  sale  of 

ticket.    Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  596. 
Liability  depending  on  good  faith  of  passenger  with  respect  to 

the  /lature   of  the   articles   carried   as  baggage.     Saunders  t;. 

Southern  Ry.  Co.  (C.  C.  A),  596. 

Limiting  LUbiHty. 

Contract  must  have  been  accepted  by  passenger  with  knowl- 
edge of  its  terms,  and  such  knowledge  will  not  be  implied. 
Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  596. 

Contract  releasing  carrier  from  liability  "for  loss  or  damage 
to  baggage"  does  not  in  terms  release  it  from  liability  for 
negligence,  and,  being  capable  of  a  construction  which 
will  render  it  legal,  will  be  construed,  and  held,  to  ex- 
clude loss  or  damage  so  arising.  Saunders  v.  Southern 
Ry.  Co.  (C.  C.  A.),  596. 

Extent   of   right   to   limit.     Saunders  v.   Southern   Ry.   Co. 
.     (C.  C.  A),  596. 

Liability  may  be  limited,  except  for  negligence.  Saunders 
V.  Southern  Ry.  Co.  (C.  C.  A.),  596. 

Liability  may  be  limited  where  greater  value  is  not  dis- 
closed and  paid  for.  Jacobs  v.  Central  R.  Co.  of  New 
Jersey  (Pa,),  562. 
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Manager  of  theatrical  company  was  not  bound  by  carrier's 
regulation  unless  he  had  notice  of  it  before  the  contract 
was  completed  by  his  purchase  of  tickets;  and,  in  the  ab- 
sence of  actual  notice,  notice  could  not  be  imputed  to  him 
through  his  propertyman,  who,  after  loading  the  car,  was 
required  to  sign  a  release  of  all  liability  on  account  of 
baggage;  but  that  it  might  be  presumed  from  the  gen- 
erality of  the  regulation,  and  the  length  of  time  it  had  been 
in  force,  and  his  experience  in  business.  Saunders  v. 
Southern  Ry.  Co.  (C.  C.  A.),  596. 

Negligence.     Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  596. 

Presumption  that  passenger  has  read  and  is  bound  bv  printed 
condition  on  excursion  ticket.  Jacobs  v.  Central  R.  Co. 
of  New  Jersey  (Pa.),  562. 

Reasonableness    of    stipulation.     Jacobs   v.    Central    R.    Co. 
of  New  Jersey  (Pa.),  568. 
Theatrical   properties   arc   not.     Saunders  v.   Southern   Ry.   Co. 
(C.  C.  A.),  596. 

BLIZZARDS. 

Sec  CARRIERS  OF  LIVE  STOCK. 

BONDED  GOODS. 

See  CARRIERS  OF  GOODS. 

BRIDGES. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

Railroad  bridge  need  not  be  so  constructed  that  one  can  stand 
upon  it  in  safety  while  train  is  passing.  Erie  R.  Co.  v.  Mc- 
Cormick  (Ohio),  783. 

BURDEN  OF  PROOF. 

See    ACCIDENTS    ON   TRACK;    CARRIERS    OF    LIVE 
STOCK. 

CAB  SERVICE  TAX. 

Sec  INTERSTATE  COMMERCE. 

CARRIERS. 

See  INTERSTATE  COMMERCE;   RAILROAD   COMMIS- 
SIONS. 

CARRIERS  OP  FREIGHT. 

See  DAMAGES. 

CARRIERS  OF  GOODS. 

See  CARRIERS  OF  LIVE  STOCK. 

Act  of   God   does   not   relieve   from   liability   where   negligence 
concurs  in  or  contributes  to  loss.    Jones  v.  Minneapolis,  etc., 
R.  Co.  (Minn.),  661. 
Carrier's  right  to  lien  for  duties  paid  on  bonded  goods,  federal 

questions.    Wabash  R.  Co.  v.  Pcarce  (U.  S.),  655. 
Discrimination. 

Long  and  short  haul.    Cohn  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Mo.),  47. 
Not  necessary  to  plead  each  act  of  discrimination  separately. 

Cohn  V.  St.  Louis,  1.  M.  &  S.  Ry.  Co.  (Mo.),  47. 
Sufficiency  of  petition  to  show  damage.     Cohn  v,  St  Louis, 
I.  M.  &  S  Ry.  Co.  (Mo.),  47. 
Duty  to  protect  from  fire  cotton  which  is  in  cars  on  side  track. 
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maintained     for    accommodation    of   planters.     Chamock     v. 
Texas  &  Pac.  Ry.  Co.  (U.  S.),  462. 
Evidence. 

Newspapers  as  evidence  to  prove  negligent  delay  in   ship- 
ment of  fruit.     Parker  v,  Atlantic  Coast  Line  R.  Co.   (N. 
Car.),  675. 
In  an  action  for  damages  for  delay  in  a  shipment  of  fruit  under 
a   contract,    "subject    to    delay"   the   submission    to    the    jury 
whether  the  goods  were  shipped  on  a  special  contract  is  with- 
out prejudice,  since  the  indorsement,  "subject  to  delay,**  had 
no  legal  effect,  it  was  immaterial  whether  it  was  assented  to 
by  the   shipper.     Parker  v.  Atlantic  Coast  Line  R.   Co.   (N. 
Car.),  675. 
Limiting  LiabilitjL 

Negligence.    Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 

675. 
Statute  making  it  unlawful  to  allow  freight  to  remain  nn- 
shipped  for  five  days.     Parker  v,  Atlantic  Coast  Line  R. 
Co.   (N.  Car.),  675. 
Stipulation    as  to    value.     Hill  v»    Northern    Pac.  Ry.    Co. 

(Wash.),  671. 
"Subject  to  delay'*  clause,  consideration  essential  to  validity. 

Parker  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  675. 
"Subject  to  delay"  clause,  validity.    Parker  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  675. 
Right  of  terminal  carrier  to  lien  on  account  of  duties  paid  on 
bonded  goods  not  defeated  by  change  of  destination,  to  owner's 
loss,  bv  initial  carrier.    Wabash  R.  Co.  v.  Pearce  (U.  S.),  655. 
Right  of  terminal  carrier  to  lien  on  account  of  duties  paid  on 
bonded  goods  not  defeated  by  wrongful  change  of  destination 
b^  initial  carrier,  to  owner's  damage,  where  each  carrier's  lia- 
bility limited  to  own  line.    Wabash  R.  Co.  v.  Pearce  (U.  S.), 
655. 
"Subject    to  delay"  clause,  burden    of    proving    due    diligence. 

Parker  v,  Atlantic  Coast  Line  R.  Co.  (N.  CarJ,  675. 
"Subject   to   delay"   clause,  validity.     Parker  v.  Atlantic   Coast 

Line  R.  Co.  (N.  Car.),  675. 
Where  a  carrier  attempts  to  excuse  its  delay  in  a  shipment  of 
fruit  by  evidence  of  a  strike,  shipper  may  present  similar  evi- 
dence in  rebuttal.     Parker  v,  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  675. 

CARRIERS  OF  LIVE  STOCK. 

Act  of  God  the  proximate  cause  where  train  was  caught  in  bliz- 
zard, and  cattle  froze  to  death.  Jones  v.  Minneapolis,  etc,  R. 
Co.  (Minn.),  661. 

Authority  of  traveling  freight  agent  to  bind  carrier.  Baker  & 
Penniston  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  607. 

Burden  of  proving  contributory  negligence  where  loss  is  shown 
to  be,  at  least,  partly  due  to  act  of  God.  Jones  v.  Minneapolis* 
etc.,  R.  Co.  (Minn.),  661. 

Care  required  in  furnishing  pens.  Lackland  v.  Chicago  &  A. 
Ry.  Co.  (Mo.),  414. 

Conclusiveness  of  finding  that  negligence  of  carrier  caused  iniu- 
ries  to  live  stock.  Southern  Ry.  Co.  in  Kentucky  v.  Railey 
Bros.  (Ky.),  494. 

Contributory  Negligence. 

Using  pens  provided  by  carrier.     Lackland  v.  Chicago  &  A. 
Ry.  Co.  (Mo.),  414. 

Delivery  by  carrier,  what  is  reasonable  time  in  absence  of  stip- 
ulation.   Southern  Ry.  Co.  in  Kentucky  v.  Railey  Bros.  (Ky.), 

494. 
Delivery  to  carrier.    Lackland  v.  Chicago  &  A.  Ry.  Co.  (Mo.),  414. 
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Delivery  to  consignee,  reasonable  time  the  measure  or  duty  in 
absence    of    stipulation.      Southern    Ry.    Co.    in    Kentucky   v, 
Railey  Bros.  (Ky.),  494. 
Evidence. 

Admissions  of  carrier's  agent  as  to  reasonable  time  within 

which  to  deliver  to  consignee.    Southern  Ry.  Co.  v.  Carson 

(U.  S.),  490. 

Failure  to  unload  to  feed  and  water,  application  of  federal  statute 

as  affected  by  possession  of  connecting  carrier  during  part  of 

statutory  period.     Cincinnati,  etc.,  R.  R.  v,  Gregg  (Ky.),  388. 

Limiting  Liability. 

Lex  loci  governs  as  to  validity  of  exemption  clause.    Cleve- 
land, etc.,  Ry.  Co.  v.  Druien  (Ky.),  447. 

Pens,  sufficiency  of  was  a  question  for  the  jury.  Lackland  v, 
Chicago  &  A.  Ry.  Co.  (Mo.),  414. 

Question  for  jury  whether  it  was  intended  by  the  parties,  the 
shipper  and  the  traveling  freight  agent,  that  the  proposition 
from  the  latter  might  be  accepted  by  shipping  the  stock  with- 
out any  other  notice  than  that  of  the  shipment  itself  and  noti- 
fication sent  to  the  carrier  at  the  time  of  shipping.  Baker  & 
Penniston  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  607. 

Recovery  for  as  for  a  violation  of  any  statute,  as  provided  by 
Ky.  St.  1903,  §  466,  where  failure  to  feed  and  water  every 
twenty-eight  hours,  in  violation  of  U.  S.  Comp.  St.  1901,  p.  2995, 
although  the  last  statute  provides  a  penalty.  Cincinnati,  etc., 
R.  R.  V.  Gregg  (Ky.),  388. 

Shipper  not  barred  from  recovery  for  carrier's  neglect  to  care 
for  stock  in  its  pens  by  the  fact  that  he  had  neglected  to 
water  them  prior  to  delivery.  Lackland  v.  Chicago  &  A.  Ry. 
Co.  (Mo.),  414. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  DAMAGES;  TICKETS  AND  FARES. 

Arrest  and  imprisonment  by  conductor  acting  as  special  police, 
liability  of  company.     Cordner  v.  Boston  &  M.  R.  R.  (N.  H.),  21. 
Arrest  and  imprisonment  through  act  of  conductor,  liability  of 
street  railway  company.     Cordner  v.  Boston  &  M.  R.  R.  (N. 
H.),  21 
Arrest  of  passenger  by  conductor,  who  carried  him  on  defend- 
ant's train  through  several  counties,  carrier  not  liable  although 
there  was  failure  to  indict.     Patterson  v.   Maysville  &  B.  S. 
R.  Co.  (Ky.),  25. 
Arrest   of   passenger   through   action   of   conductor,   liability   of 
carrier,  scope  of  employment.     Patterson  v.  Maysville  &  B.  S. 
R.  Co.  (Ky.),  25. 
Burden  of   proof   in   action   for   injury   to   alighting  passenger. 

Peck  V.  St.  Louis  Transit  Co.  (Mo.),  16. 
Burden  of  proving  negligence  was  on  passenger,  struck  in  eye 
by  cinder,  when  it  had  been  shown  that  engine  was  equipped 
with  one  of  the  best  spark  arresters,  and  that  ordinary  care 
was  used  to  keep  it  in  repair.  St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Parks  (Tex.),  688. 
Care  due  street  car  passenger  after  he  has  alighted.    Louisville 

Ry.  Co.  V.  Meglemery  (Ky.),  665. 
Contributory  Negligence. 

A  defense  to  an  action  for  injuries  from  a  kicking  switch 

made  outside   a  municipal  corporation,  under   Miss.    Rev. 

Code  1892,  §  3548.     Yazoo  &  M.  V.  R.  Co.  v.  Humphrey 

(Miss.),  1. 

Alighting   from   moving   train.     Simmons   v.    Seaboard   Air 

Line  Ry.  (Ga.),  454. 
Alighting  from  moving  train,  question  for  jury.     Rutledge 
V.  New  Orleans,  etc.,  R.  Co.  (C.  C.  A.),  488. 
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Effect  of,  in  absence  of  finding  that  it  existed  in  "material" 

degree.     Root  v.  Des  Moines  Ry.  Co.  (Iowa),  684. 
Instruction  erroneous  for  containing  phrase,  ''material"  de- 
gree.   Root  V.  Des  Moines  Ry.  Co.  (Iowa),  684. 
Last  clear  chance.    Simmons  r.  Seaboard  Air  Line  Ry.  (Ga.), 

454. 
Of  female  passenger  in  standing  in  aisle  when  near  destina- 
tion prevented  recovery  for  injuries  from  jerks  or  train. 
Illinois  Cent.  R.  Co.  v.  Jolly  (Ky.),  27. 
Proper  to  decline  to  submit,  at  defendant's  instance,  ques- 
tion  of   contributory   negligence   to   the  jury,   where   boy 
about  eight  years  old  went  on  front  platform  to  tell  motor- 
man  where  he  wanted  to  get  off,  and  either  fell  or  jumped 
off,  the  platform,  and  was  itijured.     Parker  v.  Washington 
Electric  St.  Ry.  Co.  (Pa.),  610. 
Question  for  jury  where  passenger,  after  the  street  car  had 
been  slowed  down  to  allow  him  to  alight,  got  upon  the 
step   and   was   thrown   to   the   ground  by   a   sudden  jerk. 
Paganini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  14. 
Question  for  jury  where  passenger  standing  in  car  aisle  was 
thrown  down  by  violent  jolt  in  switching.     Yazoo  &  M. 
V.  R.  Co.  V,  Humphrey  (Miss.),  1. 
Standing   in    aisle,    when    approaching   destination.      Illinois 
Cent.  R.  Co.  v.  Jolly  (Ky.),  27. 
Degree  of  care,  instructions  not  conflicting.     Chicago  City  Ry. 

(To.  V.  Carroll  (111.),  35. 
Duty  to  give  time  to  alight.     Rutledge  v.  New  Orleans,  etc.,  R. 

Co.  (C.  C.  A.),  488. 
Error  to  ^ant   nonsuit  in  action  for  injury  from  lowering  of 
guard  rail  of  street  car.     McDonald  v.  Savannah  Electric  Co. 
(Ga.),  384. 

Evidence. 

Ownership  of  line  from  which  trolley  oole  fell  and  injured 

passenger.     Chicago  City  Ry.  Co.  v.  Carroll  (111.),  35. 
Rebutting  testimony,  showing  existence  of  lucid  intervals  of 
people  of  unsound  mind,  where  it  was  sought  to  prove 
mental  incompetency  of  injured  passenger  to  sign  release. 
Illinois  Cent.  R.  Co.  v.  Jolly  (Ky.),  27. 
Res  gestae,  statements  of  witness,  made  "just  right  after,"  or 
"a   minute   after,"   he   saw   one   of   defendant's   employees 
throw  an  egg  at  plaintiff  were  admissible,  in  action  for 
failure  to  protect  passenger  at  station  from  mob.    SeaweU 
t/.  Carolina  Cent.  R.  Co.  (N.  Car.),  646. 
Similar    accidents,    in  action    for    injury  to  passenger    from 

defective  rail.     Illinois  Cent.  R  Co.  v.  Jolly  (Ky.),  27. 
That  other  passengers  were  not  injured  by  reason  of  the 
collision.    Mullin  v.  Boston  Elevated  Ry.  Co.  (Mass.),  559. 
That  passenger  thrown  down,  while  standing  in  car  aisle  by 
sudden  jerk,  had  been  informed  that  tram  was  a  mixed 
one,  and  that  road  was  rough.     Yazoo  &  M.  V.  R.  C^o.  r. 
Humphrey  (Miss.),  1. 
Evidence  did  not  show  gross  negligence,  as  matter  of  law,  where 
passenger  was  injured  from  a  jolt  in  switching.     Yazoo  &  M. 
V.  R.  Co.  V.  Humphrey  (Miss.),  1. 
Instruction  as  to  burden  of  proof  was  not  objectionable  as  re- 
quiring plaintiff  to  prove  herself  free  from  negligence.     Peck 
V.  St.  Louis  Transit  Co.  (Mo.),  16. 
Instructions,  in  actions  for  injuries  to  alighting  passenger.    Peck 

V.  St.  Louis  Transit  Co.  (Mo.),  16. 
Instructions   on   subject   of   negligence   and   contributory   negli- 
gence, in  action  for  injury  to  female  passenger  thrown  down, 
while  standing  in  aisle  when  near  destination,  by  the  stopping 
of  train.    Illinois  Cent.  R.  Co.  v.  Jolly  (Ky.),  27. 
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Instruction  was  not  objectionable  as  placing:  stress  on  the  stop* 
ping  of  the  car  as  part  of  the  act  of  negligence,  in  action  for 
injury  to  alighting  passenger.  Peck  v.  St.  Louis  Transit  Co. 
(Mo.),  16. 

Liability  or  street  railway  company  for  acts  of  its  employees 
acting  as  special  police  officers  to  preserve  order  around  sta- 
tion.   Cordner  v.  Boston  &  M.  R.  R.  (N.  H.),  21. 

Mere  absence  of  conductor  was  not  negligence  with  respect  to 
passenger  injured  while  alighting.  Root  v.  Des  Moines  Ry. 
Co.  (Iowa),  684. 

Negligence,  effect  of  not  proving  all  the  counts  of  the  declara- 
tion, in  action  for  injury  to  passenger.  Chicago  City  Ry.  Co. 
V.  Carroll  (111.),  35. 

No  issue  of  gross  negligence  was  presented,  in  action  for  injury 
to  passenger.    Yazoo  &  M.  V.  R.  Co.  v.  Humphrey  (Miss.),  1. 

Not  negligence  for  a  street  car  to  start  while  a  passenger  is  in 
the  act  of  passing  from  the  platform  into  the  car.  Sharp  v. 
New  Orleans  City  R.  Co.  (La.),  668. 

Passenger  injured  by  reason  of  a  collision  resulting  from  wet 
and  slippery  tracks,  where  none  of  the  other  passengers  were 
affected  beyond  the  sensation  of  a  jar,  could  not  recover,  al- 
though on  cross-examination  the  motorman  of  plaintifiE's  car 
testified  that  he  "took  the  risk."  Mullin  v,  Boston  Elevated 
Ry.  Co.  (Mass.),  559. 

Presumption  of  negligence  and  burden  of  proof,  instruction  erro- 
neous as  one  on  the  weight  of  the  evidence.  St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Parks  (Tex.),  688. 

Presumption  of  negligence  does  not  arise  from  injuries  to  pas- 
senger from  coupling  made  in  ordinary  manner.  Yazoo  &  M. 
V.  R.  Co.  V.  Humphrey  (Miss.),  1. 

Presumption  of  negligence,  Miss.  Rev.  Code  1893,  §  1808,  not 
applicable  in  actions  for  injuries  to  passengers.  Yazoo  &  M. 
V.  R  Co.  V.  Humphrey  (Miss.),  1. 

Presumption  of  negligence  where  passenger  was  injured  by  fall 
of  trolley  pole.    Chicago  City  Ry.  Co.  v.  Carroll  (111.),  35. 

Question  for  the  jury  whether  conductor  should  have  anticipated 
that  passenger  would  attempt  to  alight  between  crossings, 
where  speed  was  slackened,  and  sudden  jerk  caused  her  to  fall. 
Root  V.  Des  Moines  Ry.  Co.  (Iowa),  684. 

Question  for  the  jury  whether  motorman  was  negligent  in  permit- 
ting boy  about  eight  years  old  to  ride  on  front  platform.  Parker 
V.  Washington  Electric  St.  Ry.  Co.  (Pa.),  610. 

Question  of  negligence  and  contributory  negligence  was  for  the 
jury  where  passenger  was  injured  while  alighting.  Meade  v. 
Boston  Elevated  Ry.  Co.  (Mass.),  13. 

Spark  arresters,  care  required  in  providing  for  protection  of  pas- 
senger. St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Parks 
(Tex.),  688. 

Where  street  car  company  was  entitled  to  an  instruction  that  it 
was  not  guilty  of  negligence  unless  the  car  had  "stopped"  when 
a  passenger  attempted  to  alight,  the  use  of  the  term  "stopped 
still"  was  no  abuse  of  the  right.  Peck  r.  St.  Louis  Transit  Co. 
(Mo.),  16. 

Who  Are  Passengers. 

Sufficiency  of  proof  of  relation  where  plaintiff's  testimony, 
that  he  lost  his  street  car  transfer  when  injured  by  falling 
trolley  pole,  was  uncontradicted.  Chicago  City  Ry.  Co. 
V.  Carroll  (111.),  35. 

CHANGE  OF  GRADE. 

See  RAILROADS  IN  STREETS. 
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CHILDREN. 

Sec  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT;  IMPUTED  NEGLIGENCE. 

Contributory  Negligence. 

Care  required  of.     Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.), 
536;   Di   Prisco  v.  Wilmington  City  Ry.   Co.   (Del.),  478; 
Parker  v,  Washington  Electric  St.  Ry.  Co.  (Pa.),  610. 
Care  required  of  children  generally  a  question  for  the  jury. 

Parker  v.  Washington  Electric  St.  Ry.  Co.  (Pa.),  610. 
Child   twenty-one   months   old   cannot   be   chargeable   with. 

Carney  v.  Concord  St.  Ry.  (N.  H.),  307. 
Conduct  of  father  in  leaving  boy  eight  years  of  age  unat- 
tended at  railway  station  barred  recovery  for  loss  of  serv- 
ices occasioned  by  injurv  sustained  on  track.     St.  Louis, 
etc.,  Ry.  Co.  v.  Colum  (Ark.),  807. 
Girl  eleven  vears  of  age  and  boy  of  about  nine,  in  walking  on 
street  railway  tracks  without  looking  for  cars,  are  guilty 
of  contributory  negligence.     Jett  v.   Central   Electric   Ry. 
Co.  (Mo.),  227. 
Non  sui  juris.    St.  Louis,  etc.,  Ry.  Co.  t/.  Colum  (Ark.),  807. 
Duty  of  motorman  seeing  children  near  track  at  crossing.     For- 

restal  v.  Milwaukee  Electric  Ry.  &  L.  Co.  (Wis.),  814. 
Evidence. 

As  to  cheerfulness  of  boy  eight  years  old  was  irrelevant,  in 
action  for  his  death.     Di  Prisco  v.  Wilmington  City  Ry. 
Co.  (Del.),  478. 
Res  gestae,  statements  of  injured  child  eight  years  of  age, 
made  while  being  taken  from  beneath  car,  were.    Di  Prisco 
V.  Wilmington  City  Ry.  Co.  (Del.),  478. 
That  locus  in  quo  was  a  place  frequented  by  a  great  many 
small  boys  was  admissible  to  show  that  it  was  a  thronged 
place.     Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.),  478. 
Failure  to  see  three  year  old  child  on  track,  and  to  stop  train^ 
by  the  use  of  ordinary  care,  in  time  to  avoid  accident,  may 
render  the  railroad  liable.    Louisville  &  N.  R.  Co.  v.  Logsden's 
Adm'r  (Ky.),  756. 
Motorman's  knowledge  of  danger  of  children  on  track  was  for 

the  jury.    Jett  v.  Central  Electric  Ry.  Co.  (Mo.),  227. 
Parents'  right  of  action  for  death  of  child.    Jett  v.  Central  Elec- 
tric Rv.  Co.  (Mo.),  227. 
Right  of  motorman  to  presume  that  children  on  track  will  avoid 

aanger.    Jett  v.  Central  Electric  Ry.  Co.  (Mo.),  227. 
Right  to  assume  that  no  children  are  playing  about  or  under  cars« 
Wagner  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  789. 

CITIZENSHIP. 

See  RAILROADS. 

CLAIMS. 

See  RAILROADS. 

C.  O.  D. 

See  INTERSTATE  COMMERCE. 

COLLISIONS. 

See  CARRIERS  OF  PASSENGERS. 

COMBINATIONS  IN  RESTRAINT  OF  TRADE. 

See  ANTI  TRUST  ACT. 

CONCEALMENT. 

See  BAGGAGE. 

CONCURRENT  NEGLIGENCE. 

See  CROSSINGS;  STREET  RAILWAYS. 
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CONDUCTORS. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS. 

CONNECTING  CARRIERS. 

See  CARRIERS  OF  GOODS. 

CONSENT  OF  ABUTTERS. 

See  STREET  RAILWAYS. 

CONSOLIDATION. 

See  RAILROADS. 

CONSTITUTIONAL  LAW. 

Master  not  deprived  of  property  without  due  process  of  law  by 
judgment  against  it  alone,  in  action  against  it  and  its  employee, 
although  joint  and  concurrent  negligence  is  alleged.  Southern 
Ry.  Co.  V.  Carson  (U.  S.),  490. 

Validity  of  Texas  Johnson  grass  statute.  Missouri^  etc.,  Ry.  Co. 
of  Texas  v.  May  (U.  S.),  485. 

CONTRACTS. 

See  BAGGAGE;  STATIONS  AND  DEPOTS. 

CONTRACT  WITH  CITY. 

See  CROSSINGS. 

CONTRACTORS 

See  LICENSEES. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN:  LICEN- 
SEES;   PERSONAL  INJURIES;  STREET  RAILWAYS; 
TRESPASSERS. 
Last  clear  chance,  statement  of  doctrine.    Simmons  v.  Seaboard 

Air  Line  Ry.  (Ga.),  464. 

CONVEYANCES. 

See  RIGHT  OF  WAY. 

CORPORATIONS. 

See  RAILROADS. 

CROSS-EXAMINATION. 

See  MASTER  AND  SERVANT. 

CROSSINGS. 

Sec  CHILDREN;  IMPUTED  NEGLIGENCE;  RAILROADS 
IN  STREETS;  RIGHT  OF  WAY;  STREET  RAILWAYS; 
TRESPASSERS. 

Care  required  of  those  in  charge  of  approaching  train.    Reed  v. 

Queen  Anne's  R.  Co.  (Del.),  332. 
Contributory  Negligence. 

And  failure  to  give  signals.    Macon,  D.  &  S.  R.  Co.  v.  Mc- 

Lendon  (Ga.),  153. 
At  street  railway  crossing  appeared  from  the  evidence.    Petty 

V.  St.  Louis,  etc.,  R.  Co.  (Mo.).  252. 
Care  required  of  highway  traveler.     Reed  v.  Queen  Anne's 

R.  Co.  (Del.),  332. 
Crossing  in  front  of  approaching  train,  with  knowledge  of 

its  approach,  is  such  as  to  preclude  recovery.     Reed  v. 

Queen  Anne's  R.  Co.  (Del.),  332. 
Direction  of  verdict  where  contributory  negligence  appearing 

from  plaintiff's  testimony  is  not  rebutted.    Baltimore  &  O. 

R.  Co.  V.  McClellan  (Ohio),  800. 

11  R  R  R-S6 
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Duty  to  traveler  to  use  senses  and  duty  of  railroad  to  give 

signals.    Gosa  v.  Southern  Ry.  (S.  Car.),  693. 
Effect  of  custom  to  keep  gates  down  at  night  regardless  ol 
the  presence  or  absence  of  trains.     Baltimore  &  Potomac 
Railroad  v,  Landrigan  (U.  S.),  716. 
Nonsuit  warranted  by  evidence.     Fleschhut  v.  Lehigh  Valley 

R.  Co.  (Pa.),  755. 
No  recovery  where  failure  to  use  ordinary  care  is  proximate 

cause  of  accident.     Gosa  v.  Southern  Ry.  (S.  Car.\  693. 
Presumption   of    due    care   on    part   of   deceased.      Riska  v. 

Union  Depot  R.  Co.  (Mo.),  294. 
Right  to  cross  in  front  of  approaching  electric  railway  car. 
Kansas  City-Leavenworth  R.  Co.  v.  Gallagher  (Kan.),  750. 
Contributory   negligence    and    excessive   speed.      Heebe  v.    New 

Orleans  &  C.  R.,  Light  &  Power  Co.  (La.),  763. 
Failure  to  stop  car  after  discovery  of  peril,  sufficiency  of  evi- 
dence in  action   for  injury  inflicted  by  car  at   street  railway 
crossing.    Riska  v.  Union  Depot  R.  Co.  (Mo.),  294. 
Lookouts. 

It  was  error  to  refuse  to  charge  that  there  can  be  no  recov- 
ery where  the  accident  was  caused  by  the  concurrent  neg- 
ligence of  the   motorman   and   the   plaintiff,  due  to   each 
failing  to  keep  a  proper  lookout.     Richmond  Passenger  & 
Power  Co.  v,  Gordon  (Va.),  260. 
Motorman's  failure  to  use  ordinary  care  after  discovery  of  plain- 
tiff's peril  was  the  proximate  cause  of  the  accident     Little  v. 
Boston  &  M.  R.  R.  (N.  H.),  326. 
Negligence  after  discovery  of  peril,  right  to  instruction  based  on 
allegation  of  common  law  negligence.     Riska  v.  Union  Depot 
R.  Co.  (Mo.),  294. 
Not  liable  where  sole  cause  of  accident  was  conduct  of  unman- 
ageable horse.    Reed  v.  Queen  Anne's  R.  Co.  (Del.),  332. 
Obstructions  to  view,  duty  to  travelers.     Nashville,  etc.,  R.  Co. 

V,  Witherspoon  (Tenn.),  740. 
Plaintiff  was  not  entitled  to  recover  on  the  ground  that  by  the 
exercise  of  ordinary  care  the  motorman  might  have  seen  his 
peril  in  time  to  have  averted  the  injury.     Petty  v.  St.  Louis, 
etc.,  R.  Co.  (Mo.),  252. 
Presumption  of  due  care  on  part  of  deceased.     Reed  v.  Queen 

Anne's  R.  Co.  (Del.),  332. 
Presumption  of  negligence  does  not  arise  from  .crossing  acci- 
dents.   Reed  v.  Queen  Anne's  R.  Co.  (Del.),  332. 
Questions    for  jury,   negligence     and    contributory    negligence. 

Montgomery  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  274. 
Railroad  company  may  be  required  to  place  bridge  over  its  road, 
or  to  grade  approaches  to  streets  for  a  highway  crossing,  al- 
though the  railroad  had  been  in  operation  many  years  before 
the   highway  was   laid  out.     Illinois   Cent.   R.   Co.  v,   Swalm 
(Miss.),  118. 
Recovery  where  contributory  negligence,  and  negligence  on  part 
of  motorman  when  chargeable  with  notice  of  plaintiff's  peril, 
Richmond  Passenger  &  Power  Co.  v.  Gordon  (Va.),  260. 
Right  of  motorman  to  assume  that  driver  of  another  vehicle  will 

avoid  danger.    Petty  v,  St.  Louis,  etc.,  R.  Co.  (Mo.),  252. 
Right  of  trainmen  to  assume  that  highway  traveler  will  exercise 

due  care.     Gosa  v.  Southern  Ry.  (S.  Car.),  693. 
Signals. 

And  contributory  negligence.    Macon,  D.  &  S.  R   Co.  v.  Mc- 

Lendon  (Ga.),  153. 
Duty  to  give.    Reed  v.  Queen  Anne's  R.  Co.  (Del.),  332. 
Duty  to  give  at  street  crossings  in  absence  of  statute  or  ordi- 
nance requiring  them,     Cleveland,  etc.,  Ry.  Co.  v.   Miles 
(Ind.),  536. 
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Duty  to  give  signals  and  corresponding  duty  of  traveler  to 
use  senses.    Gosa  v.  Southern  Ry.  (S.  Car.),  693. 

Eilect  of  presence  of  watchman  on  duty  to  give.  Montgom- 
ery V.  Missouri  Pac.  Ry.  Co.  (Mo.),  274. 

Knowledge  on  part  of  traveler  of  approach  of  train.  Gosa  v. 
Southern  Ry.  (S.  Car.),  693. 

Statutory  requirements  not  sole  measure  of  duty.  Reed  v. 
Queen  Anne's  R.  Co.  (Del),  332. 

Where  portions  of  testimony  of  witness  at  former  trial  was 
read  by  both  defendant  and  plaintiff,  the  effect  was  the 
same  as  if  the  evidence  was  brought  out  on  cross-examina- 
tion, and  it  was  therefore  error  to  permit  plaintiff  to  con- 
tradict by  proof  that  the  bell  was  not  ringing  at  a  certain 
point.    Smith  v.  Lehigh  Valley  R.  Co.  (N.  Y.),  746. 

Speed. 

Contract  between  railroad  and  city  rendered  ordinance  ad- 
missible on  question  of  negligent  speed  of  train.  Duval  v. 
Atlantic  Coast  Line  R.  Co.  (N.  Car.),  235. 

Duty  to  regulate  according  to  danger.  Reed  v.  Queen  Anne's 
R.  Co.  (Del.),  332. 

Effect  of  unlawful  speed  and  failure  to  stop,  and  listen  at 
street  railway  crossing.  Riska  v.  Union  Depot  R.  Co. 
(Mo.),  294. 

Insufficiency  of  evidence,  in  absence  of  ordinance,  to  show 
negligence  in  running  street  car.  Petty  v.  St.  Louis  &  M. 
R.  R.  Co.  (Mo.),  252. 

Presumption  of  due  care  on  part  of  deceased  is  not  a  predi- 
cate for  a  presumption  that  street  car  was  running  at  law- 
ful speed,  and  hence  the  latter  is  not  objectionable  as  a 
presumption  based  on  a  presumption.  Riska  v.  Union  De- 
pot R.  Co.  (Mo.),  294. 

Rate  not  limited  by  law  with  respect  to  highway  crossings. 
Reed  v.  Queen  Anne's  R.  Co.  (Del.),  332. 

Right  to  presume  that  street  car  is  not  running  at  a  speed 
prohibited  by  ordinance.  Riska  v.  Union  Depot  R.  Co. 
(Mo.),  294. 

Stop,  Look  and  Listen. 

Care  required  of  traveler  when  atmosphere  is  clouded  by 
smoke.  Baltimore  &  O.  R.  Co.  t/.  McClellan  (Ohio),  800. 

Contributory  negligence  to  fail  to  look  at  street  railway 
crossing.     Riska  v.  Union  Depot  R.  Co.  (Mo.),  294. 

Due  care  when  crossing  electric  railway  tracks.  Kansas  City- 
Leavenworth  R.  Co.  v.  Gallagher  (Kan.),  750. 

Duty  to  look  and  listen.    Gosa  v.  Southern  Ry.  (S.  Car.),  693. 

Failure  to  look  and  listen  at  street  railway  crossing  will  pre- 
vent recovery  although  there  was  also  speed  in  running 
car.     Riska  v.  Union  Depot  R.  Co.  (Mo.),  294. 

General  rule.  Heebe  v.  New  Orleans  &  C.  R.,  Light  &  Power 
Co.  (La.),  763. 

Gross  negligence  to  fail  to  listen  where  view  is  obstructed. 
Sulder  v.  Pennsylvania  R.  Co.  (N.  J.),  823. 

Instructions  as  to  care  required.  Montgomery  v.  Missouri 
Pac.  Ry.  Co.  (Mo.),  274. 

Insufficiency  of  evidence  to  show  that  deceased  failed  to  look 
at  street  railway  crossing.  Riska  v.  Union  Depot  R.  Co. 
(Mo.),  294. 

Looking  where  view  was  obstructed,  and  failure  to  look 
when  near  track,  nonsuit.     Diele  v.  Erie  R.  Co.  (N.  J.),  797. 

Person  killed  while  crossing  side  track  at  regular  crossing, 
while  going  to  station  to  board  train  on  main  track,  was 
not  guilty  of  negligence,  as  matter  of  law,  in  failing  to  look 
towards  engine  on  siding,  which  suddenly  backed  against 
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him    without    warning.     Stoy   v,    Louisville,    etc,    R.    Co. 
(Ind.),  824. 

Presumption  of  due  care.     Kansas  City-Leavenworth  R.  Co. 
V.  Gallagher  (Kan.),  750. 

Presumption  of  due  care  on  part  of  pedestrian.    Baltimore  & 
Potomac  Railroad  Company  v,  Landrigan  (U.  S.),  716. 
Watchmen. 

Absence  of  as  evidence  of  negligence.    Montgomery  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  274. 

CROSS-OVER  SWITCH. 

See  STREET  RAILWAYS. 

CORPORATION  COMMISSION  OF  VIRGINIA. 

See  RAILROAD  COMMISSIONS. 

COUPLING  CARS. 

See  MASTER  AND  SERVANT. 

CURRENT  LIABILITIES. 

See  RAILROADS. 

CUSTOM  AND  USAGE. 

See  BAGGAGE;  MASTER  AND  SERVANT. 

DAMAGES. 

See  DEATH   BY  WRONGFUL  ACT;  PERSONAL  INJU- 
RIES; STREET  RAILWAYS. 

Evidence. 

Earning  capacity  before  accident.     Chicago  City  Ry.  Co.  v. 
Carroll  (111.),  35. 
Excessive  Verdict. 

Action  for  death.    Cameron  v,  Jersey  City,  etc.,  Ry.  Co.  (N. 
J.),  226. 
Future  suffering.    Chicago  Citjr  Ry.  Co.  v.  Carroll  (111.),  35. 
Instruction  erroneous  for  leaving  question  entirely  to  conscience 
of  jury,  in  personal  injury  case,  because  of  aggravating  cir- 
cumstances.   Macon,  D.  &  S.  R.  Co.  v.  McLendon  (Ga.),  153. 
Mental  anguish  of  mother  of  injured  child.     Gosa  v.  Southern 

Ry.  (S.  Car.),  693. 
Plaintiff  not  estopped  by  the  terms  of  his  offer  to  settle  claim 
for  damages  to  team.  South  Covington  &  C.  St.  Ry.  Co.  v, 
McHugh  (Ky.),  760. 
Triple  damages  and  attorney's  fee,  Mo.  Rev.  St.  1899,  §§  1133, 
1134,  for  discrimination  in  freight  charges.  Cohn  v,  St  Louis, 
L  M.  &  S.  Ry.  Co.  (Mo.),  47. 

DANGEROUS  PREMISES. 

See  MASTER  AND  SERVANT. 

DANGEROUS  WORK  DONE  IN  OBEDIENCE  TO  ORDERS. 

See  MASTER  AND  SERVANT. 

DEATH  BY  WRONGFUL  ACT. 

See  CHILDREN;  CROSSINGS;  EMPLOYERS'  LIABILITY 
ACTS. 

Application  of  Alabama  Code  1896,  §  27.    Northern  Alabama  Ry. 

Co.  V.  Mansell  (Ala.),  186. 
Damages. 

Child  incapable  of  earning  money  for  his  estate  during  mi- 
nority, duty  to  instruct,  under  New  Hampshire  statute. 
Carney  v.  Concord  St.  Ry.  (N.  H.),  307. 
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Loss  of  infant's  services,  no  right  of  action  in  parents  at 
common  law,  which  is  the  law  of  Kentucky  on  this  ques- 
tion.   Gregory  v.  Illinois  Cent.  R.  Co.  (Ky.),  380. 

Loss  of  services  of  infant  son.  Cleveland,  etc.,  Ry.  Co.  v. 
Miles  (Ind.),  536. 

Photograph  of  wife  was  not  admissible  in  evidence,  in  action 
to  recover  compensation  to  husband  and  children  for  her 
death.    Smith  v.  Lehigh  Valley  R.  Co.  (N.  Y.),  746. 

Portion  of  gross  earnings  or  income  wife  would  probably 
have  received  from  husband  the  measure  of  damages  for 
his  death,  in  action  by  wife.  Reed  v.  Queen  Anne's  R.  Co. 
(Del.),  332. 

Right  to  amend  complaint,  so  as  to  claim  for  loss  of  services, 
in  action  for  death  of  child.  Cleveland,  etc.,  Ry.  Co.  v. 
Miles  (Ind.),  536. 

Such  sum  as  will  compensate  intestate's  estate  for  the  de- 
struction of  his  power  to  earn  money.  Louisville  &  N.  R. 
Co.  V.  Sullivan's  Adm'r  (Ky.),  131. 

$1200  not  excessive  verdict  for  killing  three  year  old  boy. 
Louisville  &  N.  R.  Co.  v.  Logsden's  Adm'r  (ICy.),  756. 

DEBTS. 

See  RAILROADS. 

DECREES. 

See  EMINENT  DOMAIN. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEFECTS. 

See  CARRIERS  OF  PASSENGERS. 

DEGREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  MASTER 
AND  SERVANT;  STOCK,  INJURIES  TO;  TRESPASS- 
ERS. 

DELAY 

Se'e  CARRIERS  OF*  GOODS. 

DEMURRAGE. 

See  INTERSTATE  COMMERCE;  RAILROAD  COMMIS- 
SIONS. 

DISCOVERED  PERIL. 

See  CROSSINGS;  NEGLIGENCE. 

DISCRIMINATION. 

See  CARRIERS  OF  FREIGHT. 

DISPATCHING  TRAINS. 

See  MASTER  AND  SERVANT. 

*'DUAL  CAPACITY  DOCTRINE." 

See  FELLOW  SERVANT. 

DUTIES. 

See  CARRIERS  OF  GOODS. 

DUTY  TO  CONSTRUCT. 

See  CROSSINGS. 
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EARNING  CAPACITY. 

See  DEATH  BY  WRONGFUL  ACT. 
EJECTION. 

See  TRESPASSERS. 

EJECTMENT. 

See  RAILROADS  IN  STREETS, 

ELECTRIC  RAILWAYS. 

See  CROSSINGS;  STREET  RAILWAYS. 

ELEVATED  RAILROADS. 

Plaintiff,  purchasers  of  the  interest  of  lessees  of  the  city  of  New 
York,  were  entitled  to  damages  for  the  impairment  of  their 
leasehold  interest  from  the  construction  and  operation  of  an 
elevated  railroad,  though,  when  the  renewal  of  the  lease  was 
made,  the  road  was  in  operation,  and  their  grantors  had  con- 
sented to  the  construction  of  the  road.  Storms  v.  Manhattan 
Ry.  Co.  (N.  Y.),  528. 

The  city  of  New  York  leased  certain  premises,  giving  a  right  of 
renewal,  and  the  lessee  erected  buildings  thereon.  Thereafter 
an  elevated  railroad  was  built  on  the  street  on  which  the  lands 
abutted.  The  lease  after  such  construction  of  the  elevated 
road,  was  renewed,  it  was  held  there  was  no  presumption  that 
the  rents  reserved  in  the  renewal  lease  were  fixed  with  refer- 
ence to  the  presence  of  the  elevated  road,  so  that  the  lessees 
suffered  no  damage  from  such  erection.  Storms  v.  Manhattan 
Ry.  Co.  (N.  Y.),  528. 

EMINENT  DOMAIN. 

See  RAILROADS  IN  STREETS;  RIGHT  OF  WAY. 

Consent  decree  had  same  effect  as  deed  to  convey  right  of  way. 

Chicago,  etc.,  Ry.  Co.  v.  Snyder  (Iowa),  850. 
Damages. 

Improvements  made  by  railroad  prior  to  condemnation,  right 
of  landowner  to  recover  for.     Omaha  Bridge  &  Terminal 
Ry.  Co.  V.  Whitney  (Neb.),  141. 
Improvements  made  prior  to  condemnation  under  arrange- 
ments    with  third     parties,     legal     principles     applicable. 
Omaha  Bridge  &  Terminal  Ry.  Co.  v.  Whitney  (Neb.),  141. 
Railroad   improvements  made  prior  to   condemnation,  right 
to  recover  under  certain  contract.     Omaha  Bridge  &  Ter- 
minal Ry.  Co.  V.  Whitney  (Neb,),  141. 
Erection  of  telegraph  poles  and  wires  along  right  of  way,  under 
contract  between  railroad  and  telegraph  company  did  not  con- 
stitute  an   additional   servitude   which   entitled   the   grantee  of 
the  person  from  whom  the  right  of  way  had  been  condemned 
to  an  accounting  for  rents  and  profits  received  by  the  railroad 
from  the  telegraph  company.     Chicago,  etc.,  Ry.  Co.  v.  Snyder 
(Iowa),  850. 
Railroad  improvements  made  prior  to  condemnation  as  remova- 
ble   trade    fixtures.      Omaha    Bridge    &   Terminal    Ry.    Co.   v, 
Whitney  (Neb.),  141. 
Railroad    improvements    not    trade    fixtures.     Omaha    Bridge   & 

Terminal  Ry.  Co.  v.  Whitney  (Neb.),  141. 
Using  street  temporarily  for  railroad  tracks  as  a  direct  taking 
of  abutters'  property.    Knapp  &  Cowles  Mfg.  Co.  v.  New  York, 
etc.,  R.  Co.  (Conn.),  134. 

EMPLOYERS'  LIABILITY  ACTS. 

Application  of  act  embodied  in  Alabama  Code  1896,  c.  43.  North- 
ern Alabama  Ry.  Co.  v.  Mansell  (Ala.),  186. 

Application  of  Burns  Rev.  St.  1901,  §  7083,  Subd.  2.  Indianapolis 
&  G.  R.  T.  Co.  V.  Foreman  (Ind.),  214. 
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EMPLOYMENT  IN  COMMON. 

See  MASTER  AND  SERVANT. 

EQUITY  JURISDICTION. 

See  TICKETS  AND  FARES. 

ESTOPPEL. 

See  RAILROADS  IN  STREETS. 

EVIDENCE. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; CHILDREN;  MASTER  AND  SERVANT; 
PERSONAL  INJURIES;  TRESPASSERS. 

Medical  testimony.  Sullivan  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
512;  Knox  v.  Boston  Elevated  Ry.  Co.  (Mass.),  512. 

Medical  testimony,  credibility.  Chicago  City  Ry.  Co.  v,  Carroll 
(111.),  35. 

EXCESSIVE  VERDICT. 

See  DAMAGES;  PERSONAL  INJURIES.      • 

EXCURSION  TICKETS 

See  BAGGAGE;  TICKETS  AND  FARES. 

EXISTENT  CONTROVERSY. 

See  TICKETS  AND  FARES. 

FALL  OF  TROLLEY  POLE. 

See  CARRIERS  OF  PASSENGERS. 

FARES. 

See  TICKETS  AND  FARES. 

FEDERAL  JURISDICTION. 

Supreme  court  cannot  review  questions  under  the  federal  statute 
requiring  cars  to  be  equipped  with  automatic  couplings,  unless 
such  questions  were  specially  set  up,  and  denied,  in  the  state 
court.    Southern  Ry.  Co.  v.  Carson  (U.  S.),  490. 

FEDERAL  QUESTIONS. 

See  CARRIERS  OF  GOODS. 

FEDERAL  STATUTE. 

See  CARRIERS  OF  LIVE  STOCK. 

FEED  AND  WATER. 

See  CARRIERS  OF  LIVE  STOCK. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT. 

Brakeman  on  freight  train  not  fellow  servant  of  fireman  while 
latter  was  temporarily  performing  duties  of  engineer.  Louis- 
ville &  N.  R.  Co.  V.  Sullivan's  Adm'r  (Ky.),  131. 

Brakeman  not  fellow  servant  of  negligent  train-dispatcher.  Wal- 
lace V.  Boston  &  M.  R.  R.  (N.  H.),  497. 

Car  inspector  at  railroad  junction  and  the  hostler  of  a  switch 
engine,  through  whose  negligence  the  former  was  injured,  were 
not.    Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  434. 

Construction  of  Alabama  Code  1896,  §  27.     Northern  Alabama 
Ry.  Co.  V.  Mansell  (Ala.),  186. 
Dual  capacity  doctrine"  of  Illinois,  where  employee  is  injured 
through  the  negligence  of  one  in  authority  over  him.     Fogarty 
V.  St.  Louis  Transfer  Co.  (Mo.),  578. 
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General  rule  as  to  master's  liability  for  negligence  of  fellow 
servant.    Northern  Alabama  Ry.  Co.  v.  Mansell  (Ala.),  186. 

Local  telegraph  operator  and  station  agent,  in  reporting  move- 
ments of  trains  to  train  dispatcher,  are  fellow  servants  of  fire- 
man killed  through  their  negligence.  Northern  Pacific  Railway 
Company  v,  Dixon  (U.  S.),  368. 

Person  holding  trainmaster's  permit  to  ride  on  freight  trains  in 
the  district  to  acquire  familiarity  with  the  duties  of  a  flagman 
was  a  fellow  servant  of  those  causing  a  collision,  in  which  he 
was  killed  while  on  a  freight  train  with  its  conductor's  assent. 
Huntzicker  v,  Illinois  Cent.  R.  Co.  (C.  C.  A.),  555. 

Question  for  jury  whether  master  was  liable,  under  the  "dual 
capacity  doctrine,"  where  employee  was  injured  through  the 
negligence  of  one  in  authority  over  him.  Fogarty  v.  St.  Louis 
Transfer  Co.  (Mo.),  578. 

Riding  from  work.  Indianapolis  &  G.  R.  T.  Co.  v.  Foreman 
(Ind.),  214. 

Structures  near  tracks,  nonassignable  duties.  Northern  Alabama 
Ry.  Co.  V.  Mansell  (Ala.),  186. 

Voluntary  act  of  foreman  in  placing  wire,  which  struck  another 
employee,  on  a  stock  gap,  rendered  fellow  servant  rule  appli- 
cable.   Northern  Alabama  Ry.  Co.  v.  Mansell  (Ala.),  186. 

FENCES. 

See  STOCK,  INJURIES  TO. 

FIRE. 

See  CARRIERS  OF  GOODS. 

FIRES  SET  BY  LOCOMOTIVES. 

Liability  of  logging  railroad  on  account  of  absence  of  spark  ar- 
resters on  engine  furnished  independent  contractor.  Brady  v. 
Jay  (La.),  269. 

FOLLOWING  ASSETS. 

See  RECEIVERS. 

FOOTWAYS. 

See  LICENSEES. 

FOREIGN  COMMERCE. 

See  INTERSTATE  COMMERCE. 

FOREMAN. 

See  FELLOW  SERVANTS. 

FRANCHISE  TAX. 

See  INTERSTATE  COMMERCE. 

FRAUD. 

See  BAGGAGE;  TICKETS  AND  FARES. 

FREIGHT  AGENTS. 

See  CARRIERS  OF  LIVE  STOCK. 

FRIGHTENING  TEAMS. 

Motorman's  duty  upon  seeing  horses  frightened  by  car.  Came- 
ron V.  Jersey  City,  etc.,  Ry.  Co.  (N.  J.),  226. 

GATES. 

Sec  CROSSINGS;  STOCK,  INJURIES  TO. 
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GOOD  FAITH. 

See  BAGGAGE. 

GRANTS. 

Sec  RIGHT  OF  WAY. 

GRANTS  PRIOR  TO  DEDICATION. 

See  RAILROADS  IN  STREETS. 

GROSS  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS  STREET 
RAILWAYS. 

GUESTS. 

Sec  IMPUTED  NEGLIGENCE. 

HUSBAND  AND  WIFE. 

See  DEATH  BY  WRONGFUL  ACT. 

IMPRISONMENT. 

See  CARRIERS  OF  PASSENGERS. 

IMPUTED  NEGLIGENCE. 

Negligence  of  driver  not  imputable  to  guest.    Duval  v.  Atlantic 

Coast  Line  R.  Co.  (N.  Car.),  235. 
Negligence  of  parents  of  child  non  sui  juris  cannot  be  imputed 

to  the  child.    Carney  v.  Concord  St.  Ry.  (N.  H.),  307. 

INCOMPETENCY  OF  FELLOW  SERVANT. 

See  MASTER  AND  SERVANT. 

INDEBTEDNESS. 

See  RAILROADS. 

INDEPENDENT  CONTRACTORS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

INSOLVENCY. 

See  RECEIVERS- 
INSPECTORS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

INSTRUCTIONS. 

See  NEGLIGENCE;  TICKETS  AND  FARES. 

INSURER. 

See  BAGGAGE. 

INTERSTATE  COMMERCE. 

See  ANTI-TRUST  ACT;  RAILROAD  COMMISSIONS. 

Police  power  of  states,  whether  their  exercise  an  interference 
with  mterstate  or  foreign  commerce.  Atlantic  Coast  Line  Ry. 
Co.  V.  Commonwealth  (Va.),  399. 

Rules  with  reference  to  storage,  demurrage,  car  service,  and  car 
detention  charges,  prescribed  pursuant  to  constitution  and  stat- 
ute of  Virginia,  are  not  void  because  in  their  operation  they 
affect  incidently  interstate  and  foreign  commerce.  Atlantic 
Coast  Line  Ry.  Co.  v.  Commonwealth  (Va.),  399. 

Taxation  of  sleeping  car  companies.  Allen  v,  Pullman's  Palace 
Car  Co.  (U.  S.),  640. 

Tax  on  cab  service  furnished  by  railroad,  imposed  by  statute  of 
New  York,  not  an  unconstitutional  burden  on  interstate  com- 
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merce.     New  York  ex  rel.  Pennsylvania  R.  Co.  v.  Knight  (U. 
S.),  592. 
Validity  of  license  tax  on  goods  shipped  C.  O.  D.,  imposed  by 
N.  Car.  Laws  1901,  p.  116,  §  52.     Norfolk  &  Western  Ry.  Co. 
V.  Sims  (U.  S.),  634. 

JOHNSON  GRASS. 

See  CONSTITUTIONAL  LAW. 

JOLTS  AND  JERKS. 

See  CARRIERS  OF  PASSENGERS. 

JURISDICTION. 

See  FEDERAL  JURISDICtlON;  RECEIVERS. 

JURY.  • 

See  PROVINCE  OF  JURY. 

KNOWLEDGE  OF  PERIL. 

See  TRESPASSERS. 

LAST  CLEAR  CHANCE. 

See  ACCIDENTS  ON  TRACK;  CONTRIBUTORY  NEGLI- 
GENCE; TRESPASSERS. 

LEASES  AND  RUNNING  POWERS. 

See  ELEVATED    RAILROADS;    RAILROADS;    STREET 
RAILWAYS. 

Lessor  company  not  liable  for  injury  to  lessee's  employee  from 
lessee's  negligence  alone.  Lewis  v.  Maysville  &  B.  S.  R.  Co. 
(Ky.),  780. 

Purchaser  or  lessee  of  a  railroad  company  is  also  responsible  for 
a  discharge  of  a  duty  to  the  public,  where  the  liability  arises 
from  acts  of  omission  or  commission.  Hawkins  v.  Central  of 
C-corgia  Ry.  Co.  (Ga.),  831. 

LEGAL  CONCLUSIONS. 

See  MASTER  AND  SERVANT. 

LEX  LOCI. 

See  CARRIERS  OF  LIVE  STOCK;  MASTER  AND  SERV- 
ANT. 

LICENSEES. 

See  ACCIDENTS  ON  TRACK. 

Care  due  bystander  assisting  passenger  at  conductor's  request. 

Bishop  V.  Illinois  Cent.  R.  Co.  (Ky.^,  328. 
Care  due  employee  of  contractor  while  on  work  train.     Lovett 

V.  Gulf,  etc.,  Ry.  Co.  (Tex.),  339. 

Contributory  Negligence. 

Alighting  from  moving  train,  question  for  the  jury.     Bishop 

V.  Illinois  Cent.  R.  Co.  (Ky.),  328. 
Walking  on  track  without  exercising  ordinary  vigilance  pre- 
cludes recovery  if  trainman  did  not  actually  know  of  her 
presence.     Batchelder  v.  Boston  &  M.  R.  R.  (N.  H.),  545. 
Insufficiency  of  evidence  of  negligence  where  employee  of  con- 
tractor was  thrown  from  work  train.     Lovett  v.  Gulf,  etc.,  Rv. 
Co.  (Tex.),  339. 
Mere  acquiescence  in  use  of  track  by  pedestrians  does  not  create 
a  license.    Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x  (Ky.),  342. 
No  duty  owed  to  person  who  goes  to  station,  at  night,  after  sta- 
tion has  been  closed  and  lights  turned  out,  to  find  her  husband^ 
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who,  she  supposed,  was  there  on  business,  with  respect  to 
condition  of  platform.  Sullivan  v,  Minneapolis,  etc.,  Ry.  Co. 
(two  cases)  (Minn.),  725. 

Person  walking  near  tracks  in  switch  yards,  where  warnings  are 
posted,  are  not.     Koegel  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  358. 

Question  for  jury  whether  conductor  knew  for  what  purpose 
person  assisting  passenger  boarded  train.  Bishop  v.  Illinois 
Cent.  R.  Co.  (Ky.),  328. 

Speed  of  train,  question  for  jury.  Bishop  v.  Illinois  Cent.  R.  Co. 
(Ky.),  328. 

Supposition  of  assent  to  use  of  space  between  tracks  as  a  foot- 
path rebutted  by  the  fact  that  walks  are  provided  by  the  rail- 
road.   Wagner  v.  Chicago  &  N.  W.  Ry.  Cfo.  (Iowa),  789. 

Use  of  space  between  tracks  by  the  public.  Wagner  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  789. 

LICENSES. 

See  INTERSTATE  COMMERCE;  STREET  RAILWAYS. 

LIENS. 

See  CARRIERS  OF  GOODS. 

LIMITATIONS  OF  ACTIONS. 
See  RIGHT  OF  WAY. 

LIMITING  LIABILITY. 

See  BAGGAGE;  CARRIERS  OF  LIVE  STOCK. 

LOCAL  ASSESSMENTS. 

See  TAXATION. 

LOCATION. 

See  STATIONS  AND  DEPOTS. 

LOGGING  ROADS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

LOOKOUTS. 

See    ACCIDENTS    ON    TRACKS;    STREET    RAILWAYS; 
TRESPASSERS. 

Negligence  in  failing  to  keep  lookout  where  helplessness  of  per- 
son on  track  might  have  been  discovered  in  time.  Clegg  v. 
Southern  Ry.  Co.  (N.  Car.),  737. 

MASTER  AND  SERVANT. 

See    CONSTITUTIONAL    LAW;    FELLOW    SERVANTS; 
LEASES  AND  RUNNING  POWERS;  RECEIVERS. 

Appliance  of  third  person,  liability  of  master  on  account  of  de- 
fect in.     Central  of  Georgia  Ry.  Co.  v.  McClifford  (Ga.),  457. 

Assault  by  employee,  suflFiciency  of  declaration.     Letts  v.  Hobo- 

.    ken  R.,  Warehouse  &  Steamship  Con.  Co.  (N.  J.),  139. 

Assault  by  watchman,  liability  of  master.  Letts  v.  Hoboken  R., 
Warehouse  &  Steamship  Con.  Co.  (N.  J.),  139. 

Assumption  of  Risk. 

And  contributory  negligence,  street  car  conductor  struck  by 
pole  near  track,  while  collecting  fares.  Hoflfmeier  v.  Kan- 
sas City,  Leavenworth  R.  Co.   (Kan.),  207. 

Custom  to  kick  cars  without  notice  to  fieldmen.  Chicago, 
etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.)^  515. 

Declaration  by  a  servant  for  injuries  must  negative  assump- 
tion of  risk.     Dalton  v.  Rhode  Island  Co.  (R.  I.),  675. 
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Impossibility  of  standing  on  bridge  in  safety  while  train  is 

passing.    Erie  R.  Co.  v.  McCormick  (Ohio),  783. 
Knowledge  of  recklessness  and  incompetency  of  fellow  serv- 
ant, sutliciency  of  complaint.    Indianapolis  &  G.  R  T.  Co. 
V.  Foreman  (Ind.),  214. 
Ordered  into  danger.    Wurtenberger  v.  Metropolitan  St  Ry. 

Co.  (Kan.),  209. 
Proximity  of  cattle  chutes.    Coles  v.  Union  Terminal  Ry.  Co. 

(Iowa),  392. 
Station  agent  walking  on  track.     Morehead  v.  Yazoo  &  M. 

y.  R.  Co.  (Miss.),  291. 
Violation  of  federal   automatic  coupler  act.     Chicago,  etc., 
Ry.  Co.  V.  Voelker  (C.  C.  A.),  515. 
Automatic  coupler  act   applies  where  temporary  suspension  of 
interstate  shipment.    Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C 
A,),  515. 
Automatic  coupler  acts  of  United  States  and  Iowa,  constniction 
to  determine  sufficiency  of  couplers.    Chicago,  etc.,  Ry.  Co.  v. 
Voelker  (C.  C.  A.),  515. 
Automatic  coupler  acts  violated  by  use  of  defective  automatic 

coupler.  Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  515. 
Care  required  in  locating  stock  gaps  near  track.  Northern  Al- 
abama Ry.  Co.  V.  Mansell  (Ala.),  186. 
Charge  that  if  defendant's  brakeman  was  killed  bv  the  negligence 
of  defendant's  agent  in  charge  of  its  engine,  plaintiff  was  enti- 
tled to  recover,  was  too  indefinite,  because  allowing  recovery 
if  the  evidence  showed  negligence  of  any  kind  on  part  of  such 
agent,  while  the  only  ground  shown  was  in  causing  a  collision. 
Louisville  &  N.  R.  Co.  v.  Sullivan's  Adm'r  (Ky.),  131. 

Contributory  Negligence. 

Care  required  of  employee  for  his  own  protection.     Central 

of  Georgia  Ry.  Co.  v.  McClifford  (Ga.),  457. 
Demurrer  to  evidence  improperly  sustained,  in  action  for  in- 
jury to   inexperienced   servant,   sustained  while  operating 
hydraulic  jack  under  foreman's  instructions.     Wurtenber- 
ger V.  Metropolitan  St.  Ry.  Co.  (Kan.),  209. 
Duty  to  instruct  as  to  effect  of.    Central  of  Georgia  Ry.  Co. 

V.  McClifford  (Ga.),  457. 
Ordered  into  danger.    Wurtenberger  r.  Metropolitan  St.  Ry. 

Co.  (Kan.),  209. 
Overhead  structure,  question  for  jury.    Coles  v.  Union  Ter- 
minal Ry.  Co.  (Iowa),  392. 
Station  agent,  when  walking  on  track,  had  no  right  to  rely 
on  custom  in  running  trains.    Morehead  v,  Yazoo  &  M.  V. 
R.  Co.  (Miss.),  291. 
Contributory  negligence  of  car  inspector  in  walking  along  traclq 
after  having  inspected  train,  and  negligence  after  discovery  ot 
his  peril.    Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  434. 
Coupling   cars,   what   constitutes   within   meanmg  of   automatic 
coupler  acts.    Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  515. 
Degree  of  care  due  from  engineer  in  running  train  towards  sta- 
tion  agent   on  track.     Morehead   v,   Yazoo .  &  M.  V.   R.   Co. 
(Miss.),  291. 
Dispatching  trains,  construction  of  order  messages.    Wallace  v. 

Boston  &  M.  R.  R.  (N.  H.),  497. 
Dispatching  trains,   sufficiency  of  rules  relating  to  order  mes- 
sages.^ Wallace  v,  Boston  &  M.  R.  R.  (N.  H.),  497. 
Dispatching  trains,  when  order  messages  become  eflFective,  con- 
struction of  train  rules.     Wallace  v.  Boston  &  M.  R  R.  (N. 
H.),  497. 
Duty  of  master  with  respect  to  gate  across  track,  owned  by  an- 
other, but  under  former's  control.    Central  of  Georgia  Ry.  Co. 
V.  McClifford  (Ga.),  457. 
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Duty  to  lookout  for  safety  of  car  inspector  passing  along  track 
after  having  inspected  train.  Louisville  &  N.  R.  Co.  v.  Lowe 
(Kv.),  434. 

Employee  injured  while  riding  from  work,  allegations  in  com- 
plaint that  he  was  a  passenger  a  mere  legal  conclusion.  Indian- 
apolis &  G.  R.  T.  Co.  V.  Foreman  (Ind.),  214. 

Evidence. 

Conductor  was  properly  asked  on  cross-examination,  whether 
he  had  said,  with  reference  to  deceased  employee,  "A  bet- 
ter boy  never  lived,  and  he  lost  his  life  doing  his  duty," 
this  having  some  bearing  on  the  question  whether  deceased 
was  properly  in  place  where  he  was  struck  by  a  structure 
near  track,  and  the  conductor  having  testified  in  chief 
that  he  did  not  remember  whether  he  had  instructed  him 
to  be  at  such  point.  Northern  Alabama  Ry.  Co.  v.  Man- 
sell  (Ala.),  186. 

Other  violations  of  rules  in  running  trains,  when  in  doubt 
as  to  whether  train  dispatcher's  orders  had  been  annulled, 
were    inadmissible,    it    not    appearing    that    a  custom    had 
been  created.    Wallace  v.  Boston  &  M.  R.  R.  (N.  H.),  497. 
Res    gestae,    trainmen's    interpretation    of    train    dispatcher's 
orders  were  not,  in  action  for  injury  to  brakeman.     Wal- 
lace V.  Boston  &  M.  R.  R.  (N.  H.),  497. 
Structures  near  track,  usage  of  other  railroads  with  respect 
to  location  of  stock  gaps  near  tracks.    Northern  Alabama 
Ry.  Go.  V.  Mansell  (Ala.),  186. 
Torn  clothing  of  deceased,  killed  by  structure  near  track,  as 
evidence,    l^orthern  Alabama  Ry.  Co.  v.  Mansell    (Ala.), 
186. 
It  appearing  that  the  fireman  was  operating  the  engine  under 
the  signals  of  decedent,  the  brakeman,  an  instruction,  that  if 
defendant's   servants  in   charge  of  its  engine  and  train  were 
negligent,  yet,  if  deceased   was   guilty  of  contributory  negli- 
gence, to  find  for  defendant,  was  objectionable  because  allow- 
ing   recovery  if    the  brakeman  of    defendant  was    negligent. 
Louisville  &  N.  R.  Go.  v.  Sullivan's  Adm'r  (Ky.),  131. 

Lex  loci,  in  action  for  injury  to  employee.  Illinois  Cent.  R.  Co. 
V.  Jordan  (Ky.),  728. 

Lex  loci,  where  contract  of  employment  was  made,  work  done, 
and  accident  occurred  in  same  state.  Fogarty  v.  St.  Louis 
Transfer  Co.  (Mo.),  578. 

Mere  proof  that  injury  to  employee  was  preventable  by  a  diflFer- 
ent  course  of  conduct  not  proof  of  negligence.  Hill  v.  Boston 
&  M.  R.  R.  (N.  H.),  385. 

Other  company  not  liable  for  injury  to  member  of  switching 
crew  thrown  from  car  of  his  company  on  track  of  other  com- 
pany, where  switching  at  intersection  for  both  companies  was 
done  by  employees  of  one  of  them.  Ederle  v.  Vicksburg,  etc., 
R.  Co.  (La.),  647. 

Person  holding  trainmaster's  permit  to  ride  on  freight  trains 
in  the  district  to  acquire  familiarity  with  the  duties  of  a  flag- 
man was  an  employee  of  the  railroad  when  killed  in  a  colli- 
sion between  its  trains,  while  riding  on  one  of  them  with  its 
conductor's  assent.  Huntzicker  v.  Illinois  Cent.  R.  Co.  (C.  C. 
A.),  555. 

Question  for  jury  whether  railroad  was  not  liable,  on  account  of 
failure  to  furnish  safe  place  to  work,  where  injury  to  employee 
resulted  from  fall  through  trap  door  on  its  premises.  Bateman 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  200. 

Release  of  claim,  not  estopped  to  urge  fraud  by  acceptance  of 
employment  and  wages.  Coles  v.  Union  Terminal  Ry.  Co. 
(Iowa),  392. 
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Right  to  recover  for  injury  sustained  by  employee  in  Tennessee, 
in  action  in  Kentucky,  under  Tennessee  statute,  providing  that 
railroads  shall  keep  an  engineer  or  fireman  on  the  lookout 
ahead,  and,  as  construed  by  the  supreme  court  of  the  latter 

•  state,  imposing  an  absolute  liability  for  its  violation.  Illinois 
Cent.  R.  Co.  v.  Jordan  (Ky.),  728. 

Rules,  burden  on  injured  employee  to  show  their  absence.  Hill 
V.  Boston  &  M.  R.  R.  (N.  H.),  385. 

Rules,  failure  to  prescribe  them  as  to  movements  of  cars  over 
repair  tracks  was  negligence  with  respect  to  injured  car  re- 
pairer.    Hill  V,  Boston  &  M.  R.  R.  (N.  H.),  385. 

Rules,  insufficiency  of  evidence  to  show  failure  to  enforce.  Hill 
V.  Boston  &  M.  R.  R.  (N.  H.),  385. 

Rules,  presumption  that  they  have  been  prescribed.  Hill  v.  Bos- 
ton &  M.  R.  R.  (N.  H.),  385. 

Variance  in  regard  to  road  upon  which  accident  happened,  in 
action  against  two  railroads.  Northern  Alabama  Ry.  Co.  v. 
Mansell  (Ala.),  186. 

Where  switching  at  intersection  for  both  companies  is  done  by 
employees  of  one  of  them,  there  is  no  privity  of  relation  be- 
tween the  employees  of  one  company  and  the  other  company. 
Ederle  v.  Vicksburg,  etc.,  R.  Co.  (La.),  547. 

Whether  injury  to  brakeman  resulted  from  error  of  train  dis- 
patcher in  transmitting  order  message,  or  from  the  negligence 
of  trainmen  in  acting  when  in  doubt  as  to  the  meaning  of  the 
order,  or  to  both  concurrently,  was  a  question  for  the  jury. 
Wallace  v.  Boston  &  M.  R.  R.  (N.  H.),  497. 

MASTER  AND  SERVANT  AS  JOINT  DEFENDANTS. 

See  CONSTITUTIONAL  LAW. 

MEDICAL  TESTIMONY. 

See  EVIDENCE. 

MENTAL  CAPACITY. 
See  EVIDENCE. 

MENTAL  SUFFERING. 

See  DAMAGES. 

MERCHANDISE. 

See  BAGGAGE. 

MERGER. 

See  RAILROADS. 

MIXED  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

MONOPOLIES. 

See  ANTI-TRUST  ACT. 

MOTORMEN. 

See  FRIGHTENING  TEAMS. 

MUNICIPAL  CORPORATIONS. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

MUTILATION. 

See  TICKETS  AND  FARES. 

MUTUAL  RIGHTS. 

See  STREET  RAILWAYS. 
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NEGLIGENCE. 

See  BAGGAGE;  IMPUTED  NEGLIGENCE. 

Concurring  negligence,  right  to  instructions  on  each  act  of  neg- 
ligence.   Chicago,  etc.,  Ry.  Co.  v.  Voelker  (C.  C.  A.),  515. 

Negligence  after  discovery  of  peril,  right  to  instruction  based  on 
allegation  of  common  law  negligence.  Riska  v.  Union  Depot 
R.  Co.  (Mo.),  294. 

No  right  of  action  for  omission  of  duty,  unless  it  results  in  injury 
to  one  for  whose  protection  the  duty  is  imposed.  Erie  R.  Co. 
V.  McCormick  (Ohio),  783. 

Questions  of  both  negligence  and  contributory  negligence  arc 
ordinarily  for  the  jury.  Mathiesen  v,  Omaha  St.  Ry.  Co. 
(Neb.),  777. 

Willfulness  and  wantonness,  definitions.  Gosa  v.  Southern  Ry. 
(S.  Car.),  693. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  STREET  RAILWAYS. 

NEWSBOYS. 

See  STREET  RAILWAYS. 

NEWSPAPERS. 

See  CARRIERS  OF  GOODS. 

NONASSIGNABLE  DUTIES. 

See  FELLOW  SERVANTS. 

NONEXPERT  TESTIMONY. 

See  STREET  RAILWAYS. 

NONTRANSFERABLE. 

See  TICKETS  AND  FARES. 

NOTICE. 

See  CARRIERS  OF  LIVE  STOCK;  STOCK,  INJURIES  TO. 

NUISANCES. 

See  STREET  RAILWAYS. 

OBSTRUCTED  VIEW. 

See  CROSSINGS. 

OBSTRUCTIONS. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

ORDERED  INTO  DANGER. 

See  MASTER  AND  SERVANT. 

ORDER  MESSAGES. 

See  MASTER  AND  SERVANT. 

ORDINANCES. 

See  CROSSINGS;  RAILROADS  IN  STREETS. 

Imposing  penal  restrictions  upon  railroads  for  failure  to  comply 
with  New  Jersey  act  of  April  14,  1864,  void  for  uncertainty. 
Central  R.  R.  of  New  Jersey  v.  City  of  Elizabeth  (N.  J.),  473. 

OVERHEAD  STRUCTURES. 

See  MASTER  AND  SERVANT. 

PALACE  CARS. 

See  INTERSTATE  COMMERCE. 
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PARENT  AND  CHILD. 

Sec  CHILDREN. 

PARTIES. 

Sec  CHILDREN. 

PENALTIES. 

See  CARRIERS  OF  LIVE  STOCK;  TICKETS  AND  FARES. 

PENS. 

See  CARRIERS  OF  LIVE  STOCK. 

PERSONAL  INJURIES. 

See  EVIDENCE;  RAILROADS. 

Contributory  Negligence. 

Burden  of  proof  under  Burns'  Ann.  St.  1901,  §  359a.  Cleve- 
land, etc.,  Ry.  Co.  v.  Miles  (Ind.),  536. 

Damages. 

Measure  of  damages,  instructions.  Nashville,  etc.,  R  Co.  v« 
Witherspoon  (Tenn.),  740. 

Wounded  feelings,  erroneous  instruction  leaving  question  en- 
tirely to  conscience  of  the  jury.  Macon,  D.  &  S.  R.  Co.  v. 
McLendon  (Ga.),  153. 

$13,000  was  grossly  excessive  for  car  inspector's  loss  of  arm. 
Louisville  &  N.  R.  Co.  v.  Lowe  (Ky.),  434. 

$1500  was  an  excessive  verdict  for  injuries  to  leg  and  head 
of  man  sixty-one  years  old.  Louisville  Ry.  Co.  v,  Meg- 
lemery  (Ky.),  665. 

Evidence. 

Of  prior  fainting  spells  in  rebuttal.  MuUin  v.  Boston  Ele- 
vated Ry.  Co.  (Mass.),  559. 

Res  gestae,  declarations  of  bystander  after  the  accident  are 
not.    Gosa  v.  Southern  Ry.  (S.  Car.),  693. 

Res  gestae,  exclamation  of  bodily  pain.  Gosa  v.  Southern 
Ry.  (S.  Car.),  693. 

PHOTOGRAPHS. 

See  DEATH  BY  WRONGFUL  ACT. 

PLANS. 

See  STREET  RAILWAYS. 

PLEADING. 

See  MASTER  AND  SERVANT;  NEGLIGENCE;  STREET 
RAILWAYS. 
In  action  for  death  of  newsboy,  ordered  off  moving  car,  though 
declaration  was  defective  in  joining  two  causes  of  action  in  a 
single  count,  in  the  absence  of  a  special  demurrer  on  such 
ground  plaintiff  was  entitled  to  recover  on  proof  of  one  of 
them.    Chicago  City  Ry.  Co.  v.  O'Donnell  (111.),  732. 

POLICE  OFFICERS. 

See  CARRIERS  OF  PASSENGERS. 

POLICE  POWERS. 

See  INTERSTATE  COMMERCE. 

■ 

POLICE  REGULATIONS. 

See  STREET  RAILWAYS. 

PRESUMPTION  OF  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 
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PRESUMPTIONS. 

See  BAGGAGE;  CHILDREN;  CROSSINGS;  RAILROADS. 

PRIMA  FACIE  CASE. 

See  CARRIERS  OF  PASSENGERS. 

PRIVATE  CROSSINGS. 

See  RIGHT  OF  WAY;  STOCK,  INJURIES  TO. 

PRIVITY  OF  RELATION. 

See  MASTER  AND  SERVANT. 

PROCESS. 

See  TICKETS  AND  FARES. 

PROPERTIES. 

See  BAGGAGE- 
PROPERTY. 

See  EMINENT  DOMAIN. 

PROVINCE  OF  JURY. 

See  DAMAGES. 

PROXIMATE  CAUSE. 

See  CROSSINGS;  STREET  RAILWAYS. 

PROXIMITY  OF  OBSTRUCTIONS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

PUBLIC  POLICY. 

See  STATIONS  AND  DEPOTS. 

PULLMAN  CARS. 

See  INTERSTATE  COMMERCE. 

PURCHASERS 

See  LEASES  AND  RUNNING  POWERS. 

PURCHASING  RAILROAD. 

See  RECEIVERS. 

RAILROAD  COMMISSIONS. 

Validity  of  regulations  of  corporation  commission  of  Virginia, 
as  a  federal  question,  may  be  enquired  into,  notwithstanding 
Va.  Const.  1902,  §  156,  subsec.  "h,''  399.  Atlantic  Coast  Line 
Ry.  Co.  V,  Commonwealth  (Va.),  399. 

RAILROADS. 

See  CONSTITUTIONAL  LAW;  CROSSINGS;  LEASES 
AND  RUNNING  POWERS;  ORDINANCES;  RIGHT  OF 
WAY;  STREET  RAILWAYS;  TAXATION. 

Consolidated  company's  liability  for  debts  of  predecessor.  Haw- 
kins V.  Central  of  Georgia  Ry.  Co.  (Ga.),  831. 

Corporation  charged  with  a  duty  to  the  public  remains  responsi- 
ble for  the  proper  discharge  thereof,  even  after  a  lawful  sale  or 
lease.    Hawkins  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  831. 

Presumption  for  purposes  of  jurisdiction  that  stockholders  were 
citizens  of  the  foreign  state,  in  suit  against  foreign  railroad 
corporation  attempting  to  remove  case  to  federal  court,  con- 
struction of  constitution  and  statutes  of  Kentucky.  Lewis  v. 
Maysville  &  B.  S.  R.  Co.  (Ky.),  780. 

Purchaser  railroad,  which  had  agreed  to  pay  current  liabilities 
of  grantor,  was  not  liable  to  action  for  personal  injury  alleged 
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to  have  been  sustained  prior  to  sale.     Hawkins  v.  Central  of 

Georgia  Ry.  Co.  (Ga.),  831. 
Rules,  estopped  to  assert  them  unnecessary.     Wallace  v.  Boston 

&  M.  R.  R.  (N.  H.),  497. 
Where  there  has  been  a  lawful  and  absolute  sale  of  a  railroad, 

the  grantee  is  not  responsible  for  existing  debts  of  grantor. 

Hawkins  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  831. 

RAILROADS  IN  STREETS. 

Abutting  owners  not  prevented  from  recovering  compensation 
for  temporary  use  of  street  for  tracks  by  Conn.  Gen.  St.  1902, 
§  2020.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
(Conn.),  134. 

Authority  to  change  grade  crossing  to  overhead  crossing  did  not 
entitle  the  railroad  company  to  temporary  use  of  the  street 
without  compensating  landowners.  Knapp  &  Cowles  Mfg.  Co. 
V.  New  York,  etc.,  R.  Co.  (Conn.),  134. 

Contributory  Negligence. 

Complaint  was  not  demurrable  for  showing  contributory 
negligence,  in  action  for  death  of  child,  killed  while  cross- 
ing tracks,  where  view  was  obstructed,  by  train  which  ap- 
proached at  great  speed  and  without  signals.  Cleveland, 
etc.,  Ry.  Co.  v.  Miles  (Ind.),  536. 

Each  day's  temporary  use  of  street  for  tracks  as  an  additional 
trespass  on  abutters'  property,  under  Conn.  Gen.  St.  1902,  § 
1116.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
(Conn.),  134. 

In  suit  by  abutting  owner  to  recover  on  account  of  temporary 
use  of  street  for  tracks,  it  was  no  defense  that  the  damage 
would  have  been  greater  had  privilege  of  obstructing  the  street 
with  material  been  exercised  by  the  railroad  company.  Knapp 
&  Cowles  Mfg.  Co.  V.  New  York,  etc.,  R.  Co.  (Conn.),  134. 

Judgment  against  railroad  for  damages  for  temporary  use  of 
streets  for  tracks  did  not  deprive  it  of  equal  protection  of  the 
law.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
(Conn.),  134. 

Landowner  not  estopped  to  claim  damages  to  its  abutting  prop- 
erty, where  railroad  had  been  permitted  to  lay  track  prior  to 
dedication  of  street.  Koch  v.  Kentucky  &  I.  R.  &  Bridge  Co. 
(Ky.),  565. 

Loss  to  abutters,  but  not  benefit  to  railroad  company,  must  be 
shown,  in  action  for  compensation  for  temporary  use  of  street 
for  tracks.  Knapp  &  Cowles  Mfg.  Co.  v.  New  York,  etc.,  R. 
Co.  (Conn.),  134. 

Negligence  in  running  train  in  city  without  signals  at  thirty 
miles  an  hour,  with  respect  to  pedestrian  waiting  to  cross 
tracks  where  his  view  is  obstructed.  Cleveland,  etc.,  Ry.  Co. 
V,  Miles  (Ind.),  536. 

New  Jersey  municipality  without  authority  to  require  the  stop- 
page of  trains  at  street  railway  crossings.  Central  R.  R.  of 
New  Jersey  v.  City  of  Elizabeth  (N.  J.),  473. 

Ordinance  requiring  that  the  signal  to  be  given  by  an  approach- 
ing engine  or  train  that  a  street  crossing  is  free  from  danger 
must  be  given  by  a  member  of  the  crew  operating  such  engine 
or  train  is  unreasonable.  Central  R,  R.  oi  New  Jersey  v.  City 
of  Elizabeth  (N.  J.),  473. 

Permission  to  lay  tracks  on  platted  land,  given  before  its  ac- 
ceptance as  a  street,  was  irrecoverable.  Koch  v.  Kentucky  & 
I.  R.  &  Bridge  Co.  (Ky.),  565. 

Presumption  that  compensation  to  abutters  for  temporary  use  of 
street  for  tracks  was  to  be  made.  Knapp  &  Cowles  Mfg.  Co. 
V.  New  York,  etc.,  R.  Co.  (Conn.),  134. 
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Unauthorized  laying  of  steam  railroad  in  street  is  such  an  ex- 
clusive and  wrongful  appropriation  as  to  sustain  action  of 
ejectment  by  abutting  owner.  Bork  v.  United  New  Jersey  R. 
&  Canal  Co.  (N.  J.),  115;  Rathacker  v.  New  Jersey  R.  & 
Canal  Co.  (N.  J.)^  115;  Wilson  v.  New  Jersey  R  &  Canal  Co. 
(N.  J.),  115. 

Where  permission  to  lay  tracks  on  platted  land  was  given  before 
its  acceptance  as  a  street,  the  railroad  was  entitled  to  continue 
the  maintenance  of  such  tracks  only  on  payment  of  the  dam- 
ages provided  for  by  Ky.  St.  1903,  §  768.  Koch  v.  Kentucky 
&  I.  R.  &  Bridge  Co.  (Ky.),  565. 

RAILS. 

See  CARRIERS  OF  PASSENGERS. 

RATES. 

See  TICKETS  AND  FARES. 

REALTY  OR  PERSONALTY. 

See  TAXATION. 

REBUTTAL. 

See  CARRIERS  OF  GOODS. 

RECEIVERS. 

Following  assets,  state  court  was  without  jurisdiction  of  suit  by 
injured  employee  of  federal  receiver.  Tobin  v.  Central  Ver- 
mont Ry.  Co.  (Mass.),  196. 

Liability  to  receiver's  employees  assumed  by  purchasing  railroad. 
Tobin  V.  Central  Vermont  Ry.  Co.  (Mass.),  196. 

Liability  of  purchasing  railroad  for  injury  to  receiver's  employee. 
Tobin  V.  (Central  Vermont  Ry.  Co.  (Mass.),  196. 

Liability  of  receiver,  after  his  discharge  by  federal  court,  for  in- 
jury to  employee  occurring  during  receivership.  Tobin  v.  Cen- 
tral Vermont  Ry.  Co.  (Mass.),  196. 

RELEASE  FROM  LIABILITY. 

See  BAGGAGE. 

RELEASE  OF  CLAIMS. 

See  MASTER  AND  SERVANT. 

REMARKS  OF  COUNSEL. 

See  STREET  RAILWAYS. 

REMEDIES. 

See  STREET  RAILWAYS;  TICKETS  AND  FARES. 

RENTS. 

See  EMINENT  DOMAIN. 

REPAIRERS. 

See  MASTER  AND  SERVANT. 

REPAIRS. 

See  STOCK,  INJURIES  TO. 

RESERVED  RIGHTS  OF  THE  STATES. 

See  ANTI-TRUST  ACT. 

RES  GESTiE. 

See  CHILDREN;  MASTER  AND  SERVANT;  PERSONAL 
INJURIES. 
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Sec  FEDERAL  JURISDICTION. 

RIGHT  OF  ACTION. 

See  CHILDREN;  NEGLIGENCE. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN;  STREET  RAILWAYS;  TAX  A- 
TION. 

Landowner's  possession  of  part  of  land  granted  as  right  of  way 
not  adverse,  but  subservient,  to  rights  of  railroad.  Chicago^ 
etc.,  Ry.  Co.  v.  Snyder  (Iowa),  850. 

Not  adverse  to  rights  remaining  in  owner  of  fee,  so  that  right 
to  private  crossing  may  be  barred  by  limitations.  Cincinnati^ 
H.  &  D.  Ry.  Co.  V.  Wachter  (Ohio),  469. 

Prior  agreement  merged  in  stipulation  granting  right  of  way, 
where  proceeding  to  condemn  had  been  settled  by  agreement, 
so  that  landowner  was  not  entitled  to  enforce  oral  agreement 
between  railroad  and  former's  grantor  that  the  railroad  would 
not  disturb  the  owner's  use  of  a  certain  yard.  Chicago,  etc^ 
Ry.  Co.  V.  Snyder  (Iowa),  850. 

Rights  retained  by  grantor.  Cincinnati,  H.  &  D.  Ry.  Co.  v. 
Wachter  (Ohio),  469. 

Rights  retained  by  grantor,  private  crossing.  Cincinnati,  H.  & 
D.  Ry.  Co.  V.  Wachter  (Ohio),  469. 

RULKS. 

See  MASTER  AND  SERVANT;  RAILROADS. 

SAFE  PLACE  TO  WORK. 

See  MASTER  AND  SERVANT. 

SALES. 

See  RAILROADS. 

SCALPERS. 

See  TICKETS  AND  FARES. 

SIGNALS. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS;  RAILROADS 
IN  STREETS;  STREET  RAILWAYS. 

SIMILAR  ACCIDENTS. 

See  CARRIERS  OF  PASSENGERS. 

SLEEPING  CAR  COMPANIES. 

See  INTERSTATE  COMMERCE. 

SPARK  ARRESTERS. 

See  CARRIERS  OF  PASSENGERS;  FIRES  SET  BY  LO- 
COMOTIVES. 

SPECIAL  POLICE. 

See  CARRIERS  OF  PASSENGERS. 

SPEED 

See       CROSSINGS;       LICENSEES;       RAILROADS       IN 
STREETS;  STREET  RAILWAYS. 

STATE  POWERS. 

See  INTERSTATE  COMMERCE. 

STATION  AGENTS. 

See  MASTER  AND  SERVANT. 
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STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES. 

Public  policy  precludes  decree  for  specific  performance  of  con- 
tract not  to  build  station  at  certain  point.  Beasley  v.  Texas 
&  Pacific  Railway  Company  (U.  S.),  846. 

STOCK  GAPS. 

See  MASTER  AND  SERVANT. 

STOCKHOLDERS. 

See  RAILROADS. 

STOCK,  INJURIES  TO. 

Degree  of  care  in  constructing  and  maintaining  gates  at  private 
crossing,  instruction  erroneous  for  not  qualifying  the  standard 
of  care  required.    Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  570. 

Degree  of  care  required  in  constructing  gates  at  private  cross- 
ings.   Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  570. 

Duty  of  railroad  to  fence,  under  Vermont  statute,  is  to  the  ad- 
joining owners,  and  not  the  public,  so  that  the  owner  of  stock 
can  not  recover  for  its  injury  where  it  entered  upon  the  track 
from  unfenced  land  of  another  person.  Delphia  v.  Rutland  R. 
Co,  (Vt.),  775. 

Duty  to  repair  gates  at  private  crossings,  as  affected  by  notice, 
or  want  of  notice.  Wirstlin  v.  Chicago,  etc.,  Ry.  Co.  (Iowa), 
570. 

Notice  to  a  railroad  of  the  defective  condition  of  gates  at  a  pri- 
vate crossing  may  be  inferred  from  lapse  of  time.  Wirstlin  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  570. 

Question  whether  a  railroad  had  notice  of  decay  in  gates  at 
private  crossing,  and  has  had  reasonable  time  to  repair  or  re- 
construct, is  for  the  jury,  Wirstlin  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  570. 

STOCK  LAW  DISTRICTS. 

Se  TAXATION. 

STOPPAGE  OF  TRAINS  AT  CROSSINGS. 

See  RAILROADS  IN  STREETS. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  ELE- 
,  VATED  RAILROADS;  FRIGHTENING  TEAMS;  TRES- 
^    PASSERS. 

Abutter's  right  to  enjoin  operation  of  road  subsequent  to  aban- 
donment not  created  by  act  of  railway's  receiver  in  abandoning 
it.  Beattie  v.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Lansing  », 
Schenectady  Ry.  Co.  (N.  Y.),  121;  Paige  v.  Schenectady  Ry. 
Co.  (N.  Y.),  121;  Thompson  v.  Schenectady  Ry.  Co.  (N.  Y.), 
121;  Van  Epps  v.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Whitmyre 
V.  Schenectady  Ry.  Co.  (N.  Y.),  121. 

Burden  of  proving  negligence  where  person  is  killed  on  track. 
Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  809. 

Care  required  of  street  railway  and  other  users  of  street.  Haas 
V.  New  Orleans  Rys.  Co.  (La.),  442. 

Care  required  to  avoid  collisions  with  other  users  of  street  in 
densely  populated  places.  Di  Prisco  v.  Wilmington  City  Ry. 
Co.  (Del.),  478. 

Combined  effect  of  contributory  negligence  and  negligence,  which 
was  the  proximate  cause  of  the  accident.  Di  Prisco  v.  Wil- 
mington City  Ry.  Co.  (Del.),  478. 

Concurrent  negligence,  effect  of  where  person  was  injured  in  a 
collision.     Di  Prisco  v.  Wilmington  C;ity  Ry.  Co.  (Del.),  478* 
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Conductor,  liability  for  collision  with  child  as  affected  by  failure 
to  provide.    Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del),  478. 

Contribotoiy  Negligence. 

Care  required  of  drivers  of  other  vehicles.  Knox  r.  Boston. 
Elevated  Ry.  Co.  (Mass.),  512;  Sullivan  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  512. 

Crossing  street  car  tracks  in  front  of  car  which  should  have 
seen  in  time,  effect  of  plaintiff 's  testimony  that  she  looked 
and  listened.  Reno  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.)» 
346. 

Definition  of  care  to  be  used  at  street  crossings.  Richmond 
Passenger  &  Power  Co.  v.  Gordon  (Va.),  260. 

Driver  of  buggy,  in  driving  across  street  railway  tracks,  was 
guilty  of  negligence  as  matter  of  law.  Hogan  v.  Winne- 
bago Traction  Co.  (Wis.),  232. 

Driving  on  street  car  tracks  in  the  dark  without  exercising^ 
vigilance.     McGauley  v,  St.  Louis  Transit  Co.  (Mo.),  247. 

Duty  of  driver  of  vehicle  to  turn  off  track  before  he  has 
passed  obstacle,  which  was  the  cause  of  his  turning  on 
track,  to  avoid  car  he  has  not  seen.  Knox  v,  Boston  Ele- 
vated Ry.  Co.  (Mass.),  512;  Sullivan  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  512. 

No  recovery  where  speed  in  violation  of  ordinance  and  fail- 
ure to  see  street  car  which  should  have  been  seen  in  time. 
Reno  V.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  346. 

Question  for  the  jury  where  driver  failed  to  look  a  second 
time,  after  seeing  cars  approaching  from  both  directions 
from  a  considerable  distance.  Chauvin  v.  Detroit  United 
Ry.  (Mich.),  795. 

Right  to  have  question  of  due  care  of  driver  submitted  to 
jury,  where  plaintiff,  driving  with  him,  testified  that  he 
trusted  to  former's  care,  the  latter  having  been  injured  in 
a  collision  with  a  car.  Knox  v,  Boston  Elevated  Ry.  Co. 
(Mass.),  512;  Sullivan  v.  Boston  Elevated  Ry.  Co.  (Mass.)» 
512. 

Damages. 

Difference  between  value  of  land  with  street-car  service  and 

the  expectation  that  cars  will  continue  always  to  run,  and 

such  value  without  the  operation  of  the  cars,  and  with  no 

expectation  that  they  will  run  in  the  future,  too  uncertain 

to  be  the  measure  of  damages  for  breach  of  contract  to 

run  cars  over  an  extension,  contained  in  an  agreement  by 

which  it  received  its  right  of  way.     Eckington  &  Soldiers' 

Home   Railway  Company  of  the  District  of  Columbia  v. 

McDevitt  (U.  S.),  853. 

Duty  of  motorman  after  discovery  of  plaintifFs  peril  as  affected 

by  latter's  contributory  negligence.     Little  r.  Boston  &  M.  R. 

R.  (N.  H.),  326. 

Duty  of  motorman  seeing  person  apparently  oblivious  of  danger. 

Jett  V.  Central  Electric  Ry.  Co.  (Mo.),  227. 
Electric  street  cars'  right  to  use  of  part  of  street  covered  by  the 
tracks  superior  to  rights  of  other  users.  Di  Prisco  v.  Wilming- 
ton City  Ry.  Co.  (Del.),  478. 
Error  to  permit  counsel  to  make  remark  to  the  jury,  not  war- 
ranted by  evidence,  on  the  duty  to  use  street  car  fenders. 
Carney  v.  Concord  St.  Ry.  (N.  H.),  307. 

Evidence. 

Ordinances,  where  question  as  to  negligent  speed.     Mathie- 

sen  V,  Omaha  St.  Ry.  Co.  (Neb.),  777. 
Speed,  nonexpert  testimony.     Mathiesen  v.   Omaha  St.   Ry. 

Co.  (Neb.),  777. 
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Evidence  did  not  show,  as  matter  of  law,  that  there  was  negli- 
gence in  not  seeing  vehicle  on  track,  or  in  not  sounding  gong. 
McGauley  v.  St.  Louis  Transit  Co.  (Mo.),  247. 

Floatman  injured  in  collision  with  street  car,  was  entitled  to  re- 
cover.   Haas  V.  New  Orleans  Rys.  Co.  (La.),  442. 

Gross  negligence,  sufficiency  of  evidence  of  where  collision  be- 
tween street  car  and  another  vehicle.  South  Covington  &  C. 
St.  Ry.  Co.  V.  McHugh  (Ky.),  760. 

Insufficiency  of  evidence  for  submission  to  jury  on  question 
whether  motorman  was  chargeable  with  knowledge  of  pedes- 
trian's peril.    Reno  v.  St.  Louis  &  Suburban  Ry.  Co.  (Mo.),  346. 

Insufficiency  of  evidence  of  negligence  where  person  was  killed 
on  track.    Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  809. 

Insufficiency  of  evidence  to  show  right  to  recover  notwithstand- 
ing contributory  negligence,  where  collision  between  street 
car  and  vehicle.    McGauley  v.  St.  Louis  Transit  Co.  (Mo.),  247. 

Liable  for  injuries  from  obstructions  removed  from  track  and 
left  in  the  street.    Howard  v.  Union  R.  Co.  (R.  I.),  320. 

License  fee,  liability  of  lessee  under  New  Jersey  statute.  Brady 
V.  Jay  (La.),  269. 

Lookouts,  care  required  of  motorman.  Forrestal  v.  Milwaukee 
Electric  Ry.  Co.  &  L.  Co.  (Wis.),  814. 

Lookouts,  duty  to  other  users  of  highway.  South  Covington  & 
C.  St.  Ry.  Co.  V.  McHugh  (Ky.),  760. 

Lookouts,  ordinance  requiring  vigilance  on  part  of  motorman, 
for  protection  of  pedestrians,  a  valid  police  regulation.  Riska 
V.  Union  Depot  R.  Co.  (Mo.),  294. 

Motorman  not  negligent  in  running  over  small  child,  which  he 
saw  near  the  track  too  late.  Coessens  v.  Rapid  Ry.  Co. 
(Mich.),  382. 

Mutual  rights  of  company  and  other  users  of  highway.  South 
Covington  &  C.  St.  Ry.  Co.  v.  McHugh  (Ky.),  760. 

Mutual  rights  of  company  and  other  users  of  street,  instruction. 
North  Chicago  St.  R.  Co.  v.  Johnson  (111.),  774. 

Mutual  rights  of  street  railways  and  other  users  of  street.  Little 
V.  Boston  &  M.  R.  R.  (N.  H.),  326. 

Mutual  rights  of  street  railways  and  other  users  of  streets. 
Mathiesen  v.  Omaha  St.  Ry.  Co.  (Neb.),  777. 

Negligence  after  discovery  of  peril,  insufficiency  of  evidence. 
Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  809. 

Negligence  was  a  question  for  the  jury  where  child  was  killed  by 
a  street  car.    Carney  v.  Concord  St.  Ry.  (N.  H.),  307. 

Not  liable  for  death  of  child  where  accident  near  track  was  un- 
avoidable.    Di  Prisco  v.  Wilmington  City  Ry.  Co.  (Del.),  478. 

Not  liable  to  abutting  owner  for  annoyance  from  maintenance  of 
cross-over  switch.  State  ex  rel.  Howard  v.  Hartford  St.  Ry. 
Co.  (Conn.),  838. 

Nuisance,  road  did  not  constitute  one  merely  because  it  did  not 
follow  approved  plan  as  to  location  of  cross-over  switch. 
State  ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  838. 

One  crossing  street  railway  at  a  crossing  has  a  right  equal  to 
that  of  the  company.     Riska  v.  Union  Depot  R.  Co.  (Mo.),  294. 

Plans  for  construction  of  tracks  subject  to  discretion  of  city. 
State  ex  rel.  Howard  v.  Hartford  St.  Ry.  Co.  (Conn.),  838. 

Question  for  jury  whether  motorman  was  negligent  in  running 
over  child  at  street  crossing.  Forrestal  v.  Milwaukee  Electric 
Ry.  &  L.  Co.  (Wis.),  814. 

Question  for  jury  whether  newsboy  trespassing  on  street  car 
came  to  his  death  by  the  willful  act  of  the  conductor  in  order- 
ing him  off  in  a  threatening  manner.  Chicago  City  Ry.  Co.  v. 
O'Donnell  (111.),  732. 

Remedy  of  abutting  owner  suffering  peculiar  injury  from  mainte- 
nance of  cross-over  switch.  State  ex  rel.  Howard  v.  Hartford 
St.  Ry.  Co.  (Conn.),  838. 
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Right  of  abutters  to  withdraw  consent  to  construction.  Beattie 
V.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Lansing  v.  Schenectady 
Ry.  Co.  (N.  Y.),  121;  Paige  v.  Schenectady  Ry.  Co.  (N.  Y.), 
121;  Thompson  v.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Van  Epps 
V.  Schenectady  Ry.  Co.  (K.  Y.),  121;  Whitmyre  v.  Schenectady 
Ry.  Co.  (N.  Y.),  121. 

Right  of  successor  company,  under  abutters'  original  consent  to 
construction  of  railway,  not  affected  by  its  attempt  to  obtain 
their  consent,  although  the  right  to  construct  had  been  aban- 
doned. Beattie  v.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Lansing 
V.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Paige  v.  Schenectady  Ry. 
Co.  121;  Thompson  v.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Van 
Epps  V.  Schenectady  Ry.  Co.  (N.  Y.),  121;  Whitmyre  v.  Schen- 
ectady Ry.  Co.  (N.  Y.),  121. 

Signals,  negligence  was  not  shown.  Warner  v.  St.  Louis  &  M. 
R.  R.  Co.  (Mo.),  809. 

Speed  and  absence  of  signals  at  crossings  as  negligence  causing 
injury,  sufficiency  of  instructions.  Riska  v.  Union  Depot  R. 
Co.  (Mo.),  294. 

Speed  of  car  a  material  question  in  collision  cases.  Mathiesen 
V.  Omaha  St.  Ry.  Co.  (Neb.),  777. 

Speed  of  car,  no  faster  than  usual  at  that  point,  though  faster 
than  usual  in  other  parts  of  the  city,  did  not  constitute  negli- 
gence.   Warner  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  809. 

Taxation,  street  railways  not  included  in  term  "railroads"  as 
used  in  Cal.  Const,  art.  13,  §  10,  providing  for  taxation  of  fran- 
chises, etc.  San  Francisco,  etc..  El.  Ry.  Co.  v.  Scott  (Cal.), 
819. 

Tracks  as  part  of  highway.  State  ex  rel.  Howard  v.  Hartford  St. 
Ry.  Co.  (Conn.),  838. 

STREETS  AND  HIGHWAYS. 

See  CROSSINGS. 

STRIKES. 

See  CARRIERS  OF  GOODS. 

STRUCTURES  NEAR  TRACKS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

"SUBJECT  TO  DELAY"  CLAUSE. 

See  CARRIERS  OF  GOODS. 

SUMMONS. 

See  TICKETS  AND  FARES. 

SWITCHES. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

SWITCHING  AT  INTERSECTIONS. 
See  MASTER  AND  SERVANT. 

SWITCH  YARDS. 

See  LICENSEES. 

TAXATION. 

See  INTERSTATE  COMMERCE;  STREET  RAILWAYS. 

Method  of  valuation  of  right  of  way  for  taxation  under  statute  of 
North  Carolina  creating  stock-law  district.  Chatham  County 
Com'rs  V.  Seaboard  A.  L.  Ry.  (N.  Car.),  859. 

Notwithstanding  that  Rev.  St.  111.  1893,  c.  120,  prescribing  the 
method  of  taxation  of  railroads  provides  that  a  right  of  way. 
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etc.,  shall  be  assessed  as  personalty,  and  that  only  an  easement 
is  acquired  in  a  right  of  way  by  condemnation,  a  right  of  way 
is  liable  to  an  assessment  for  a  local  improvement  under  a 
statute  establishing  a  stock  law  district  as  other  real  estate. 
Chatham  County  Com'rs  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  859. 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN. 

TEMPORARY  SUSPENSION  OF  TRAFFIC. 
See  MASTER  AND  SERVANT. 

TEMPORARY  USE. 

See  RAILROADS  IN  STREETS. 

THREATENED  FRAUD. 

See  TICKETS  AND  FARES. 

THEATRICAL  PROPERTIES. 

See  BAGGAGE. 

TICKETS  AND  FARES. 

See  BAGGAGE. 

Cancellation  of  sale  by  unauthorized  person  of  nontransferable 
ticket  for  fraud,  equity  jurisdiction.  Hirt  v.  Kinealv  (Mo.), 
613;  Leonard  v.  Fisher  (Mo.),  613;  Schubach  v.  McDonald 
(Mo.),  613;  Schubach  v.  Hough  (Mo.),  613;  Steiner  v.  Wood 
(Mo.),  613;  Wasserman  &  Co.  v.  Hough  (Mo.),  613. 

Construction  of  N.  J.  Gen.  St.  p.  2701,  §  270,  making  it  unlawful 
for  carrier  to  charge  more  than  certain  rate  per  mile.  Hunter 
V.  Erie  R.  Co.  (N.  J.),  205. 

Courts,  by  granting  injunctions  restraining  ticket  brokers  from 
buying  and  selling  nontransferable  tickets,  do  not  infringe  on 
the  powers  of  the  legislature.  Hirt  v.  Kinealy  (Mo.),  613; 
Leonard  v.  Fisher  (Mo.),  613;  Schubach  v,  McDonald  (Mo.), 
613;  Schubach  v.  Hough  (Mo.),  613;  Steiner  v.  Wood  (Mo.), 
613;  Wasserman  &  Co.  y.  Hough  (Mo:),  613. 

Indorsement  on  process,  in  action  to  recover  penalty  for  violat- 
ing New  Jersey  statute  making  it  unlawful  to  charge  more 
than  a  certain  rate  per  mile  for  carrying  passengers.  Hunjter 
V.  Erie  R.  Co.  (N.  J.),  206. 

Insufficiency  of  bill  for  injunction  to  restrain  unauthorized  per- 
sons from  buying,  selling  or  dealing  in  nontransferable  excur- 
sion tickets.  Hirt  v.  Kinealy  (Mo.),  613;  Leonard  v.  Fisher 
(Mo.),  613;  Schubach  v.  McDonald  (Mo.),  613;  Schubach  v. 
Hough  (Mo.),  613;  Steiner  v.  Wood  (Mo.),  613;  Wasserman  v. 
Hough  (Mo.),  613. 

Mutilation,  what  constitutes.  Young  v.  Central  of  Georgia  Ry. 
Co.  (Ga.),  466. 

Power  to  issue  nontransferable  tickets  for  special  occasions. 
Hirt  V.  Kinealy  (Mo.),  613;  Leonard  v.  Fisher  (Mo.),  613; 
Schubach  v.  McDonald  (Mo.),  613;  Schubach  v.  Hough  (Mo.), 
613;  Steiner  v.  Wood  (Mo.),  613;  Wasserman  &  Co.  v.  Hough 
(Mo.),  613. 

Right  to  enjoin  dealings  in  nontransferable  tickets  in  the  hands 
of  brokers.  Hirt  v.  Kinealy  (Mo.),  613;  Leonard  v.  Fisher 
(Mo.),  613;  Schubach  v.  McDonald  (Mo.),  613;  Schubach  v. 
Hough  (Mo.),  613;  Steiner  v.  Wood  (Mo.),  613;  Wasserman  & 
Co.  V.  Hough  (Mo.),  613. 

Sale  of  nontransferable  tickets  by  unauthorized  persons,  existent 
controversy  where  petition  to  enjoin  sales  shows  that  such 
persons  have  such  tickets  in  their  possession  to  which  they 
assert  a  property  right.     Hirt  v.  Kinealy  (Mo.),  613;  Leonard 
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V.  Fisher  (Mo.),  613;  Schubach  v.  McDonald  (Mo.),  613;  Schu- 
bach  V.  Hough  (Mo.),  613;  Steiner  v.  Wood  (Mo.),  613;  Was- 
serman  &  Co.  v.  Hough  (Mo.),  613. 

Sale  of  nontransferable  ticket  by  unauthorized  person,  right  of 
action  for  damages  for  breach  of  contract.  Hirt  v.  Kinealy 
(Mo.),  613;  Leonard  v.  Fisher  (Mo.),  613;  Schubach  v.  Mc- 
Donald (Mo.),  613;  Schubach  v.  Hough  (Mo.),  613;  Steiner  v. 
Wood  (Mo.),  613;  Wasserman  &  Co.  v.  Hough  (Mo.),  613. 

Sale  of  nontransferable  ticket  by  unauthorized  person,  right  to 
enjoin  proposed  sale  for  fraud.  Hirt  v.  Kinealy  (Mo.),  613; 
Leonard  v.  Fisher  (Mo.),  613;  Schubach  v.  McDonald  (Mo.), 
613;  Schubach  v.  Hough  (Mo.),  613;  Steiner  v.  Wood  (Mo.), 
613;  Wasserman  &  Co.  v.  Hough  (Mo.),  613. 

TICKET  BROKERS. 

See  TICKETS  AND  FARES. 

TIME  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 

TRADE  FIXTURES. 

See  EMINENT  DOMAIN. 

TRAIN  DISPATCHERS. 

See  FELLOW  SERVANTS. 

TRAIN  DISPATCHING. 

See  MASTER  AND  SERVANT. 

TRAIN  RULES. 

See  MASTER  AND  SERVANT. 

TRAMPS. 

See  TRESPASSERS. 

TRAVELING  FREIGHT  AGENTS. 

See  CARRIERS  OF  LIVE  STOCK. 

TRESPASS. 

See  RAILROADS  IN  STREETS. 

TRESPASSERS. 

See  CHILDREN;  LICENSEES;  STREET  RAILWAYS. 

Actual  knowledge  of  his  peril  imputable  to  the  company  must 
be  shown  by  a  trespasser  injured  by  a  train,  to  entitle  him  to 
recover  on  the  ground  of  failure  to  exercise  due  care  after 
knowledge  of  his  peril.    Erie  R.  Co.  v.  McCormick  (Ohio),  783. 

Care  due  trespassers  on  track.  Chesapeake  &  O.  Ry.  Co.  v. 
See's  Adm*x  (Ky.),  342. 

Care  due  trespasser  on  train.  Johnson  v,  Chicago,  etc.,  Ry.  Co. 
(Iowa),  629. 

Children  injured  while  under  cars  or  between  rails,  cannot  re- 
cover for  injuries  to  unless  they  were  seen  in  time  by  railroad 
employees.    Wagner  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  789. 

Contributory  Negligence. 

Person  ejected  from  moving  train  was  not  guilty  of  proxi- 
mate contributory  negligence  in  hanging  on  to  round  of 
ladder.    Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  629, 

Duty  to  person  on  track  in  railroad  yard  with  notice  not  to  tres- 
pass.   Koegel  V,  Missouri  Pac.  Ry.  Co.  (Mo.),  358. 

Duty  to  trespassers  on  track.  Koegel  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  368. 
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Ejection   from   moving   train,   negligence    a   question    for   jury. 
Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  629. 

Evidence. 

Ejection,  evidence  that  plaintiff  appeared  to  be  a  tramp,  and 
that  tramps  were  accustomed  to  jump  off  moving  trains, 
was  properly  excluded.    Johnson  v,  Chicago,  etc.,  Ry.  Co. 
(Iowa),  629. 
Of  plaintiff's  purpose  in  boarding  train  was  inadmissible,  in 
action  for  his  ejection  from  moving  train.    Johnson  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  629. 
Evidence  was  sufficient  to  show  that  deceased  was  a  trespasser 
on  track  laid  on  company's  land,  which  had  once  been  platted 
as  a  street.    Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x  (Ky.),  342. 
Last  clear  chance,  to  render  doctrine  applicable,  where  trespasser 
was  killed  on  track,  it  must  appear  that  he  was  in  an  appar- 
ently helpless  condition,  and  that  the  engineer,  by  reasonable 
lookout,  could  have  discovered  him  in  time.    Clegg  v.  Southern 
Ry.  Co.  (N.  Car.),  737. 
No  actionable  negligence  in  defendant's  employees  was  shown, 
although  they  had  seen  deceased  go  under  a  car  to  escape  the 
rain.    Kendall  v,  Louisville  &  N.  R.  Co.  (Ky.),  771. 
One  crossing  street  railway  at  a  crossing  not  a  trespasser.    Riska 

V.  Union  Depot  R.  Co.  (Mo.),  294. 
Street  railway  must  exercise  ordinary  care  to  prevent  injury  to 
trespasser  on  its  tracks  after  it  has  discovered  his  peril,  or 
could  have  discovered  it  by  the  exercise  of  ordinary  care.    Car- 
ney V.  Concord  St.  Ry.  (N.  H.),  307. 

TRIPLE  DAMAGES. 

See  DAMAGES. 

TRUSTS. 

See  ANTI-TRUST  ACT. 

VALUE  CLAUSE. 

See  CARRIERS  OF  GOODS. 

VARIANCE. 

See  MASTER  AND  SERVANT. 

VICE  PRINCIPALS. 

See  FELLOW  SERVANTS. 

VOLUNTEERS. 

See  MASTER  AND  SERVANT. 

WALKS. 

See  LICENSEES. 

WANTONNESS. 

See  NEGLIGENCE. 

WATCHMEN. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

WEATHER  CONDITIONS. 

See  CARRIERS  OF  LIVE  STOCK. 

WET  TRACKS. 

See  CARRIERS  OF  PASSENGERS. 
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WHO  ARB  EMPLOYEES. 

Sec  MASTER  AND  SERVANT. 

WILLFULNESS. 

Sec  NEGLIGENCE;  STREET  RAILWAYS. 

WITNESSES. 

See  CROSSINGS. 

WOUNDED  FEELINGS. 

Sec  PERSONAL  INJURIES. 

WRONGFUL  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

YARDS. 

See  TRESPASSERS. 
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